SANJl 




S DIGEST 


\ 




0# 


'^IVY COUNCIL Rulings 


m 

■ I v' 
fR 


ITH NOTES OF CASES REVISED AND BROUGHT 

DOWN TO 1912 


C. S. SOMANATHA SASTRl, B.A. B.L., 

• I IRST GRADl-; PLRADKtC TRUffMNOl'OIA' 

AT THE LAWYER’S COMPANION o/fICK, TRICHINOPOLY. 


THIRD EDITION 

Vol. I—A to H 




rUBLISMBD BY 

T. A. VENKASAWMY ROW 

AND 

T. S. KRISHNASAWMY ROW 

PROPRIETORS. THE LAW PRINTING HOUSE. MADRAS AND THE 
lawyer's companion office. TRICHINOPOLY AND MADRAS 

i913 





PRINTED AT 

THE LAW PRINTING HOUSE, 
MOUNT ROAD, MADRAS. 






First Edition, 1890. Second Edition, 1903. 

Third Edition, 1913. 

i 


I 





DEDICATED 

by kind permission to 

THE HON’BLE SIR ASHUTOSH MOOKERJEE, 

KT., M.A., D.L.. C.S.I., 

UDGE high OOUET of .TUDICTUBE. CALCUTTA. AND V.CE-CHANCELLOB 

OF THE CALCUTTA UNIVEBSITV 

WHOSE appreciation and encouragement 

THE PUBLISHERS DESIRE VERY GRATEFULLY TO 

AHKNOWLEDGE. 


\.IU 
1 r (. 


s. N. D\Vi. 

Vakil ' 


date label 



Call J^O. 


Acc. J^o. 


Date 


K- UNIVERSI^V library 

This book Should be rctl.rnp,j 
date stamped above An n . a ^ 

ievied for each day .T .,e hooT. Te^hTy^rd iha.ly"" 




































































S. N. 

Vakil C>>4irt, 

SiUi^AtlAH 


PREFACE TO THE THIRD EDITION. 


^ The publication of a fresh edi ion of a Digest of Privy 
Council Rulings requires no elaboate introduction or justi¬ 
fication. The rulings of the Priv^ Council being the deci¬ 
sions of our highest judicial triburil, their importance can 
never be exaggerated ; and it go<^ without saying that an 
exclusive collection, in one place, pf these rulings from the 
earliest times up to date, classified and annotated, will have 
a value of its own and will alwaysbe a welcome addition to 
every lawyer’s library, in spite of tile existence of a number of 
other digests of law cases, in whiHi the decisions of other 
tribunals also are intermingled. | 

Shortly before his death, th| late Mr. T. V. Sanjiva 
Row was busy preparing the manuscripts for a third edition 
of his Digest of Privy Council Rulpgs, in consequence of a 
wish, expressed by an eminent Jud’e of the Calcutta High 
Court, that a new and enlarget edition of the Digest, 
with notes, brought up to date, was a desideratum. But for 
Mr. Sanjiva Row’s sudden death and the other circum¬ 
stances that followed in its train, this book would have been 
published long ago. 

There is at present a three-foH necessity for bringing 
out a new edition of Mr. Sanjiva! Row’s Digest of Privy 
Council Rulings. One is, that copies of the second edition 
have been completely exhausted and there is a great demand 
in the profession for the same. The other is, that a large 
number of Privy Council cases reported in such reports as 


Moore’s Privy Council Cases, Knapp’s Privy Council Cases, 
Acton’s Reports, Sutherland’s Privy Council Judgments, 
Saraswathi’s Privy Council Judgments, Baldev Ramdave’s 
Privy Council Cases, etc., etc., were not incorporated by 
Mr. Sanjiva Row in the second edition of his Digest, which 
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have now therefore to be included in it. The third 
that a full decade has no-' elapsed since the publication, 
the late Mr. T. V. Sanjiw Row, of the second edition of 
Digest; and, during this period, a large number of Pri 
Council cases have bea reported in the various offii 
and non-ofiicial reports n the country, which latter ha 
especially from 190-5, inreased in number. Further, 
notes of cases given in he second edition of the Digest .as 
annotations were taken n the main from the Indian Law 
Reports and a very few other reports only; but now, in 
order that the Digest nijy be useful to all the practitioners 
in our country, it has be-ome necessary to draw' the cases, 
forming the notes, from ;11 the available reports, official and 
non-oflicial. 



Opportunity has this been taken, in bringing out this 
thiid edition, to includein it, all the Privy Council cases, 
that have been reported prior to 1836, as well as those that 
have been decided after L902. The notes have also corres¬ 
pondingly increased, as ihey are taken from such reports as 
the Punjab Record, tlu Nagpur Law Reports, the Oudh 
Cases, the Sind Law' Reporter, the Low'er and Upper Burma 
Rulings, etc., etc., wdiidi had not been tapped when the 
second edition of the Dgest was brought out. 


But the plan of the Digest remains the same, as in th 
second edition thereof. The main cases have been digeste 
under appropriate headmgs and sub-headings and copiou 
cross-references have been given to facilitate the task c 
^^earching them up. The notes to the main cases have bee 
ananged, as in the second edition, in the order of the Pre 
Vinces to which they belong, so as to show at a glance th 
view taken by the highest Courts of each Province; whili 
inter .se, such notes are also chronologically arranged for th 

Pr w r of the cases. Where, however, 

de^ilt followed, referred to, or otherw'is 

tliPQP i.\f’ a siibsequent ruling or rulings of that tribuna 

hpndir/^ Collected under a distinc 

bj Hvy Council, ’ and placed prominently amon 


S. N. l> A K, A. Li-, tt, 
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the notes to the main ruling to which they relate. The 
other distinctive features of the second edition of the Digest 
have been scrupulously retained. A supplement of cases 
decided by the Privy Council during the progress of this 
work as also a supplement to the notes down to the end of 
tt912, will be furnished on the completion of the work at the 
nd of the second volume. An exhaustive subject-index will 
e furnished in that volume, as was done in the last edition. 
Two tables of cases, one by the volume and page of the 
reports from which the cases have been taken, and the other, 
in the alphabetical order of the names of the cases, will also 
be given to facilitate reference. 

Owing to the addition of a large quantity of new matter, 
both in respect of the main cases and the notes, the Digest 
has greatly increased in bulk, and it has, therefore, to be 
issued in two volumes, to be handy for reference. This first 
volume collects together the cases falling under the headings 
A \,o H and the second volume will contain the rest. 


The two important Acts relating to Civil Procedure 
and Limitation having been entirely re-enacted in 1908, it 
has been thought desirable to give comparative tables, res¬ 
pectively showing the corresponding provisions of the old 
and the new enactments. The table relating to the Civil 
Procedure Codes has been appended to this volume and that 
relating to the Limitation Acts will appear in the second 
volume. 


The Government of India have been graciously pleased 
to accord to us permission to re-produce, in this third 
edition, the head notes of such of the Privy Council deci¬ 
sions as are reported in the Indian Law Reports, a privilege 
for the concession of which we beg to tender them our grate¬ 
ful thanks. 

We desire also to express our indebtedness to the learned 
editors of the various non-oflficial Journals in our country 
who have been so kind as to permit us to re-produce their 
head notes for the purposes of this work. 


u 
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In spite of the great increase in the size of the Digest, 
the learned public will kindly observe that we have not 
increased the price, but that we offer both the volumes a 
Rs, 16 only per set. We hope that this third edition of 
Mr. Sanjiva Row’s Digest of Privy Council Rulings, with 
its considerable additions, will not fail to earn the sam 
reception at the hands of the learned profession as i 
predecessors. 



The Lawyer’s Companion 
Office, Trichinopoly 
AND Madras. 

Dated, 31&i May, 1913. 


T. A. VENKASAWMY ROW. 

T. S. KRISHNASAWMY ROW. 








PKEFACE TO THE SECOND EDITION. 


Encouraged by the patronage accorded to the First Edition by 
^the public and the Government of Madras, and prompted by a 
desire to help the profession with an up-to-date compilation, I have 
S^pntured to issue a Second Edition of this Digest. 

The First Edition contained the decisions of the Judicial Com¬ 
mittee of the Privy Council, up to the end of 1889, reported in 
Moore’s Indian Appeals and Vols. I to XVI and the Supplemental 
Volume of Law Beports, Indian Appeals, whereas, in this edition, 
I have inserted additional cases reported in the Bengal Law 
Beports, the Calcutta Weekly Beports, the Calcutta Law Beports, 
afud the Law Beports, Indian Appeals and Indian Law Beports, up 
to the end of 1902. 

My object in bringing out this edition being to trace, at a 
glance, the history of each decision of the Privy Council up to the 
present date, I have so thoroughly revised, remodelled and improved 
the First Edition, that it is scarcely possible to identify the 
present compilation with its predecessor. 

The decisions of the Judicial Committee of the Privy Council 
on questions of Indian Law being of paramount importance and 
binding authority in the Courts of this Country, a Digest so com¬ 
piled and arranged as to present, in one view, not only the decisions 
of that tribunal, but also the gist of the decisions of the several 
High Courts in India, so far as they deal with, and bear on, the 
former, will, it is hoped, be of practical use to the Bench and the 
Bar and supply a want, which has not been, adequately, supplied 
hitherto. 

The plan of the present compilation is to focus, on each point 
of law and on points akin thereto, under appropriate headings and 
sub-headings and in their chronological order, all the decisions of 
the highest judicial tribunal and of the several Indian High Courts 
bearing on them. This arrangement may, let me hope, serve a 
double purpose:— 

(1) of tracing the development of the case-law on each point 
from the earliest times down to the end of 1902 ; (2) of presenting, 
in one view, to the busy practitioner and the hard-worked Judge, the 
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cases of the Privy Council and of the Indian High Courts bearing on 
each question with the points of similarity or contrast noted. The 
Rulings of the Privy Council have, therefore, been arranged under 
appropriate headings and sub-headings in their chronological order, 
with the dates thereof printed, prominently, in the margin. The 
gist of the decisions of the four High Courts of India, reported in 
the Indian Law Reports and following, distinguishing, referring to, 
fipplying or otherwise dealing with, each ruling of the Privy Council, 
in so far as they relate to the points decided by that tribunal, is 
given in the shape of foot-notes. I have grouped the decisions of 
each of the High Courts, separately and in their chronological order, 
so as to show, easily and clearly, how each ruling of the Privy 
Council has been dealt with in each of the High Courts of Bengal, 
Madras, Bombay and Allahabad ; {e.g.), at p. 822 will be found the 
case of JagadambaChaodhrani v. Dakhina MohunRoy Chaodhri, 13 
C. 308 : 13 I.A. 84, the varying interpretations of which in the 
four High Courts are placed in close juxta-position at pp. 822 to 825. 

To facilitate reference, the decisions of the Privy Council 
bearing on the several Regulations and Acts of the Imperial and 
the Local Legislatures, have been printed in the sequence of the 
respective sections of those enactments, with which the decisions 
have dealt; while those, on the law not contained in such enact¬ 
ments, such as the Hindu Law, Mahomedan Law, &c., are printed 
in the alphabetical order of the respective subjects dealt with 
vide the headings and sub-headings under “ Hindu Law ” 
“ Mahomedan Law,” “Mortgage,” “Practice,” &c. In order to 
facilitate search for references, the headings and sub-headings have 
been considerably multiplied. 

In giving cross-references, I have, where possible, (a) given 
the exact pages at which the main references are to be found, and, 
(6) where this was not possible, I have given the volumes and pages 
of the Reports and the serial number of the headings or sub-head¬ 
ings at which the main references are to be found. 

Id order to avoid confusion. I have given, in the body of the 

00 as well as in the Table of Cases, the names of the rulings as 
they are to be found in the original Reports. 

A \vord of explanation is necessary regarding the Index at the 
end of the book. Ordinarily, no index is appended to a Digest of 
Reports, because a Digest is itself an Index of the subject-matters 
alphabetically arranged. I have thought it advisable, however, 
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to append an index to this compilation for the following reason ;— 
Several cases, not decided by the Privy Council, but by the Indian 
High Courts, are digested in the book in the shape of foot-notes 
under decisions of the Privy Council. The places, at which such 
oases of the High Courts appear, may not, in some instances, be 
appropriate to them ; and a reader desiring to find out a High 
Court decision under a particular heading in the body of the book 
may not be able to light upon it there. For instance, 16 C. 465 
appears as afoot-note at p. 810 under the heading “ Limitation Act, 
IX of 1871,** because that is the heading appropriate for the Privy 
Council Decision under which it appears, though the appropriate 
place for it might, naturally enough, be expected to be under “ Civil 
Procedure Code, S. 223,” and a reader wishing to trace 16 C. 465 
and searching for it under the heading “ Civil Procedure Code ” 
may not find it there. If, however, he turns his eyes to the Index 
under “ Civil Procedure Code, S. 223,” he will find the case there, 
and his attention will be directed to the exact page at which fuller 
details of 16 C. 465 can be found. 

I, 

Though this was the main object with which the Index was 
prepared, it will be found to be, as well, a small Beady Beferencer 
of many of the most important cases in the Indian Law Beports 
digested in this book. 

The head-notes of cases reported only in Sutherland’s Weekly 
Beports and those reported only in the Law Beports, Indian Appeals, 
are mine. The head-notes of all the cases in Moore’s Indian 
Appeals are re-produced from those volumes. His Excellency the 
Governor-General of India in Council has been pleased to permit 
me to utilize, for this compilation, the head-notes of such of the 
Privy Council decisions as are reported in the Indian Law Beports \ 
and I desire, gratefully, to acknowledge the courtesy of a permis¬ 
sion which has added largely to the value of this work. I desire, 
also, to acknowledge my indebtedness to the excellent Index 
of Mr. P. K. Nambyar, Barrister-at-law, Madras, which I have 
frequently referred to during the progress of this book. 

Though, when issuing the prospectuses, I promised to append 
a separate Table of Cases following, distinguishing or referring to 
each Privy Council Decision, I have, since, abandoned the idea, 
seeing that, as, under each Privy Council case in the body of the book 
the required information is available, the separate table would add 
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to the bulk of the volume, without any corresponding benefit of a 
substantial nature. 

Notwithstanding the very great care bestowed on this compila¬ 
tion, errors may have crept in of which I am unconscious. 

Any suggestions towards the improvement of the Digest will 
be gratefully acknowledged and carried out in the next edition, 
should this work achieve that success. 

It may not be out of place, here, to make mention of the fact 
that the Hon’ble the Chief Justice and the other Judges of the 
High Court of Judicature, Madras, were pleased to peruse a large 
portion of this edition when it was in the press and to propose 
the purchase of a sufficient number of copies of the same to be 
supplied to all Civil Courts in this Presidency and that His 
Excellency the Governor in Council, Madras, has been pleased 
to accept the recommendation (Memorandum No. 1611, Financial 
Department, Books Branch, dated Ootacamund, ‘2nd May, 1903) ; 
for which patronage I am grateful both to the High Court and the 
Government of Madras. 


“ Madhwa Vilas” 
Tbichinopoly, 
\Sth Mayy 1903. 


T. V. SANJIVA ROW. 



PREFACE TO THE FIRST EDITION. 


Thb decisions of the Judicial Committee of the Privy Council form 
such an essential part of judge-made law that a Digest of them so 
arranged as to facilitate reference and study would prove a valuable 
help to members of the Bench and the Bar. The present Digest 
comprises the decisions of the Privy Council contained in the 14 
Volumes of Moore’s Indian Appeals, The Law Reports, Indian 
Appeals (Vols. I to XVI), and The Supplemental Volume, extend¬ 
ing over a period of 53 years (1836 to 1889). Unlike other Digests, 
which merely give a brief summary of the head-notes of cases, this 
Digest gives the ratio decidendi of most of the leading decisions. 
A glance at this compilation will show that not merely the gist of 
each Privy Council case is given, but also the decisions in the 
Indian Law Reports (up to the end of 1889), referring to, following, 
distinguishing, or explaining the Privy Council Case, are appended 
in the Foot-notes in such a manner as to present, in one view, the 
several points established by a single case, as also the several cases 
bearing on a single point. This arrangement carries with it the 
indirect advantage of a Digest of Privy Council Cases containing a 
large number of important decisions to be found in the Indian Law 
Reports (all four series) grouped under appropriate Headings and 
Sub-headings. Special attention has been devoted to the portion of 
the book treating of Hindu Law. In order to render the book 
more useful and reference more easy, a large number of Headings, 
Sub-headings and Cross-references have been introduced. The 
Digest will, therefore, prove useful not only as a book of ready 
reference but also as a guide to the study of Law. 

To avoid confusion, the names of Cases in the Table are given 
in full, as found in the original Reports. The names of Indian Law 
Reports Cases in the Foot-notes have been omitted with the object 
of making the book less bulky; but the exact pages have been 
given and verified to ensure accuracy. 

Though this Digest is not a model of perfection, I should 
consider my labours amply rewarded if it could be held to be a 
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useful improvement on existing D>ge^ts. Any suggestions towards 
its improvement will be tbBnkfuWy acknowledged and embodied in 

a second edition. 

As the Digest has assumed a bulk that I did not anticipate d.t 
first it would, I have raised the price from Rs. 4 to 5. 

My thanks are due to my worthy friend, Mr. L. S. Rama- 
chandfs -Tyer, High Court Vakil, for the invaluable assistance 
rendered by him in the compilation of this book. 


20th May, 1890. 


T. V. SANJIVA ROW. 
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ABBEEVIATIONS EXPL ' 



REPORTS. 


Acton. 

Agra or A. H. C. R. 

AvL.cT. ••• 

A. W. N. 

B. 


.. Indian Law Reports. Allahabad Series. 
.. Acton’s Reports. 

.. Agra High Court Reports. 

.. Allahabad Law Journal. 

.. Allahabad Weekly Notes. 

... Indian Law Reports, Bombay Series. 


Bald. 

B. H. C. 

B. L. R. 

Bom. L. R. 

Boul. 

Bourke. 

Bur. L. R. 

C. 

0. L. J. 

C. L. R. 

C. W. N. 

C. P. L. R. 

Cot. 

Cr. L. J. or Crim. L. J. 
Or. Rg. 

Hay. 

Hyde. 

I. A. 

Ind. Cas. or I. C. 
lad. Jur. N. 8. 

Ind. Jur. O. 8. 

Knapp. 

L. B. R. 

M. 

M. H. C. 

M. L. J. 

M. L. T. 

M. W. N. 

Marsh. 

M. I. A. 

Moo. P'. 0. 0. ... 

Morton. 

N. L. R. 

N. W. P. H, C. 

O. C. 

Old. S. 0. 

Perry 0. C. 

P. R. 


... Baldev Ram Dave’s I'rivy Council Cases. 

... Bombay High Court Reports. 

... Beogal Law Reports. 

... Bombay Law Reporter. 

... Boulnois' Reports. 

... Bourke’s Reports. 

... Burma Law Reports. 

... Indian Law Reports, Calcutta Series. 

... Calcutta Law Journal. 

... Calcutta Law Reports. 

... Calcutta Weekly Notes. 

... Central Provinces Law Reports. 

... Coryton’s Reports. 

... Criminal Law Journal of India. 

... Grim. Rulings of the Bombay High Court. 
... Hay’s Reports. 

... Hyde’s Reports. 

... Law Reports, Indian Appeals. 

... Indian Casos. 

... Indian Jurist, New Scries. 

lodian Jurist, Old Series. 

... Knapp’s Reports. 

... Lower Burma Rulings. 

... Indian Law Reports, Madras Scries. 

... Madras High Court Reports. 

... Madras Law Journal. 

... Madras Law Times. 

... Madras Weekly Notes. 

... lilarshali’s Reports. 

... Moore’s Indian Appeals. 

... Moore’s Privy Council Cases. 

... Morton’s Reports. 

... Nagpur Law Reports. 

... North-West Provinces High Court Reports. 
... Oudh Cases. 

... Old Select Cases (Oudh). 

... Ferry’s Oriental Cases. 

... Punjab Record, 
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ABBREVIATIONS EXPLAINED. 
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P. L. R. 

» « • 

... Punjab Law Reporter. 

P. W. R. 

« ♦ « 

... Punjab Weekly Reporter. 

R. & J s. - • • 

% # # 

... Rafique and Jackson’s Oudh Privy Council 
Decisions. 

Rat. Un. Cr. Cu3. 


... RatanlaPs Unreported Criminal Cases. 

Sat. P. C. J. 


... Saraswati’s Privy Council Judgments. 

S C. 

# ♦ « 

.. Select Cases (Oudh). 

Scl ■ Cas. • • ■ 

» « » 

... Select Cases (Central Provinces). 

Sev. 

« 4 ♦ 

... Sevestro’s Reports. 

S. Ij' r. 


... Sind Law Reporter. 

Suth. P. 0. J. ••• 

» • » 

... Sutherland’s Privy Council Judgments. 

U. B. R- 

4 ^ # 

... Upper Burma Rulings. 

W. R. 


... Sutherland’s Weekly Reporter. 

Wctr. 


... Weir’s Criminal Rulings, Madras. 


OTHER 

ABBREYIATIOMS. 

Appl, 


... Applied. 

Appr. 


... Approved. 

B. 

4 9 ^ 

... Bench (Oudh Cases). 

Cons. 


... Considered. 

D. or Distd. 


... Distinguished. 

Disc. 


... Discussed. 

Dips. 

9^9 

... Dissented from. 

Exp. 

9 9 9 

... Explained. 

F. 


... Followed. 

(F.B.) 

9*9 

... Full Beach. 

Obs. 


... Observed on. 

(P. C.) 

. •. 

... Privy Council. 

R. or Refd. to. ... 

9 9 9 

... Referred to. 

Rol. on. 

9 9 ^ 

... Relied on. 

(S. B.) 

9^9 

... Special Bench, 






TABLE OF HEADINGS, SDB-HEADINGS AND CROSS- 

REjFERENCES, I 

* 

The headings and sub-headings under vjhich the eases are 
arranged are printed in this table in capitals a.ud small capitals 
respectively. The cross-references are printed in ordinary type. 


ABATEMENT 
ABWABS 
ACCOUNTS ... 

accretion ... 

AcoumulatioDS 

Acknowledgment 

ACKNOWLEDGMENT OP DEBT ... 

acquiescence 

ACT OP state 

ACTS 

1. —IMPERIAL. 

2. —Bengal. 

3. —Bombay. 

4. —BURMA. 

5. —Central Provinces. 

G—MADRAS. 

7. —NORTH WEST PROVINCES. 

8. —OUDH. 

9. —PUNJAB. 

1.— Imperial Acte. 

Act XXV of 1838 (Indian Wills) 

-XXXII of 1839 (Interest) 

_XIX of 1841 (Succession Properly 

Prolection) 

_XXIX of 1841 (Disposal of suits 

and appeals, Bengal and 
Madras) 

-V of 1843 (Slavery) ... 

_I OP 1845 (REVENUE SALES)... 

_III of 1845 (Security for Costs) ... 

_XVI of 1845 (Re-admission of 

Appeals. Bengal and Madras)... 

_XVIII of 1848 (Nabob of Surat) ... 

_XXI OP 1848 (WAGERS) 

_XVIII OF 1850 (PROTECTION 

OP JUDICIAL OPPICERS)... 
_XI of 1857 (Oflenoce against the 

State ... 

XXX OF 1858 {ESTATE OP 
THE NABOB OP CARNATIC) 


Act XXXV OP 1858 (LUNATICS) 

■ XXXVI of 1868 (Lunatic Asylums) 

-IX of 1859 (Claims to forfeited 

Lands) 

-XV OF 1859 (INVENTIONS) ... 

- XXVIl of 1860 (Certificate of 

Heirship) 

-INDIAN COUNCILS’ ACT, 1861... 

-IX of 1861 (Minors) ... ... 

-XXIII of 1861 (Civil Procedure 

Code) ... 

-XX OP 1863 (RELIGIOUS EN- 

DOWMENTS) ... ' ... 

-Ill OP 1865 (CARRIERS) 

-X OP 1865 (SUCCESSION) 

— IV of 1869 (Divorce) ... 

-X OP 1870 (LAND ACQUISITION) 

-XXIII of 1871 (Pensions) 

- VIII of 1873 (Northern India 

Canal and Drainage) 

-XVII OP 1873 (NaWAB NAZIM’S 

DEBTS) ... 

_II OP 1874 (ADMINISTRATOR- 

GENERAL) ... ..• 

-IX of 1875 (Majority)... 

_VII of 1878 (Forest) ... 

_XVII OF 1879 (DEKKHANAGRI. 

RELIEF) 

__ XVIII OP 1879 (LEGAL PRAC¬ 
TITIONERS) 

-V OF 188UPROBATE) 

_XXVI OF 1881 (NEGOTIABLE 

INSTRUMENTS) 

-II of 1882... 

-V of 1882... 

_VIII of 1890 (Guardians and Wards) 

-IX OP 1890 (RAILWAYS) 

_VI of 1892 (Civil Pro. Amend- 

ment) ... ... ••• 

-I OP 1894 (LAND ACQUISITION) 

1 _XV of 1895 (Crown Grants) 



TABLE OF ITEADIXOS. 




2. —Bengal Acts. 

j^ct IV of IHIO (Forcible Di.'?po-;AC5- 
sion) ... 

- IX OF 1847 (ALLUVION ANP 

DILUVION) 

-XL OP 1858 (MINORS! 

-X OF 1859 (RENT) ... 

-XI OF 1859 (REVENUE SALE 

LAW) ... 

-VII of 1«(!S {Lnad Revenue S»les)... 

_ VIII OF I^C9 (LANDLORD 

ANP TENANT) .. 

_ XXU OF I860 (Garo Hills) 

_-VI of 1870 (Cbota Nagpur Encum- 

hered Estates) 

--VII OP 187G (LAND REGISTRA¬ 
TION) ... 

-VII of 1878 (Excise) ... 

-VIII of 1879 (RENT SETTLE¬ 
MENT} 

_X.OP 1879 (COURT OP WARDS) 

_VII OF 1880 (PUBLIC DE¬ 
MANDS RECOVERY) 

-IX OP 1880 (BENGAL CESS) ... 

- VIII OP 1885 (BENGAL TEN¬ 
ANCY) ... 

3, —Bombay Acts. 

Act XIX OP 1844 (ABOLITION OF 
TOWN DUTIES. ETC, BOM- 
BAY) ... 

-11 of 1864 (Aden) 

-I OP 1874 (TRAMWAYS) 

-Ill OF 1874 (Hereditary Olliccs) ... 

4.—Burma Acts. 

Act XI of 1889 (Lower Burma Courts)... 

5.—Geotral Provinces Act. 

I 

Act XVIII of 1887 (Land Rovonuei ... 

6.—Uadras Acts. 

Act VIII OP 1865 (MADRAS RENT 
RECOVERY) 

7.—North Western Provinces Acta. 

Act X of 1866 (Agra) 

-XIX OP 1873 (LAND REVENUE) 

8.—Oudh Acts. 
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• * 4 

85 

II 

22 

• 44 

86 

II 

23 

• 44 

85 

II 

24 

■ • 4 

87 A 88 

It 

25 

4 

89 

II 

26 

4 4 4 

90 

II 

27 

4 4 4 

422 

II 

28 

• 4 4 

468 

11 

29 

4 4 4 

468 

1} 

30(1) 

4 4 4 

91 

II 

30 (3) 

4 4 4 

92 

0. 6t 

. 1 

• 4 4 

• 4 4 

II 

2 

4 4 4 

4 4 4 

II 

3 

• « 4 

4 4 4 

II 

4 

4 4* 

• • 4 

II 

6 

4 4 4 

4 • 4 

II 

6 

444 

• •4 

II 

7 

■ 4 4 

4 4 4 

II 

6 

• •4 


II 

9 

4 4 4 

• 4 4 

11 

10 

44 • 

• 44 

II 

11 

444 

«4« 

II 

12 

• 44 

4 • • 

It 

13 

444 

• 4 4 

w9 

II 

14 

444 

61 
m 4 


^®^Koli877. 

48 

58 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 
60 
81 
62 

82 (2) 

84 

85 

86 
85 

8T & 88 

89 

90 
422 
468 
468 

91 

92 




51 

51 


Act VIII of 1859, 

25 
38 
41 
• »« 

42 
41 
45 

43 
• • « 

47 

48 

48 

49 
• • • 

61 

53 

54 

55 

56 

57 
67 

4 • 

58 

59 

59 
« • • 

60 
• • # 

62 

62 

62 

04 

65 


27 

87 
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Act V of 1908. Act XIV of 13S2. 


0. 6 r. 16 



• • 1 

1) 

17 


Cl.-53 



18 

♦ * ^ 

Cl. 53 


0. 7 r. 1 


50 

» • « 

♦ 1 

2 

• # • 

50 

♦ » • 


3 


50 (3) 


»> 

4 


50 (4) 

« # * 


5 


50 (5) 

* » • 

ff 

6 

• • • 

50 (G) 


I, 

7 

» « g 

# » # 

• 4 • 

f] 

8 


« 4 • 

ft ft • 

n 

g 


58 

ft ft ft 

if 

10 


57 

ft ft ft 

i> 

u 


S3 4nl 5t 

9 • • 

M 

12 


55 

ft ft 4 

If 

13 


5G 

• ft ft 

if 

14 


59 

ft • 4 

if 

15 


GO 

ft ft ft 

if 

IG 


61 

ft ft ft 

If 

17 


G2 

ft ft i 

M 

18 


63 

ft 1 ft 

0. 8 r. 

1 


110 

ft ft ft 

H 

2 


« • « 

ft ft # 

>1 

3 



ft ft 4 

ff 

4 


4 » ♦ 

• 1 ft 

If 

5 


^ • S 

ft ft ft 

if 

G 


111 

ft ft ft 

ff 

7 

• # • 

♦ « 

1 ft ft 

if 

8 


ft# 

• • 4 

If 

9 


112 

ft ft # 

ff 

10 


113 

• • 4 

0. 9 r. 

1 


96 

ft ft ft 

If 

2 

• • • 

97 

1 ft 4 

If 

3 


98 

i ft 4 

If 

4 


99 

ft ft 4 

ff 

5 


99 A 

» ft ft 

If 

6 


100 

ft ft ft 

If 

7 


101 

ft < ft 

ff 

8 


102 

ft ft ft 

if 

g 


103 

* ft ft 

ff 

10 


105 

• ft 4 

if 

11 


106 

ft ft ft 

• f 

12 


107 

ft ft ft 

If 

13 


108 

ft ft 4 

ft 

14 


109 

• ft • 

0. 10 r. 1 


117 

• ft ft 

1] 

2 


118 

ft ft ft 

if 

3 


119 

ft ft ft 

ff 

4 


120 


0. 11 r. 1 


• « • 

ft 4 ft 


Act X of 1877. Act VIII of 1859. 


ft ft ft 

Cf. 53 

ft 4 ft 

« ft • 

ft ft ft 

Cf. 53 

ft ft 4 

29 

50 

ft # 4 

26 

50 

ft ft 4 

26 

50 (3) 

♦ ft ft 

ft ft ft 

50 (4) 

• • ft 

26 

50 (5) 

ft • 4 

26 

50 (6) 

ft ft ft 

• ft ft 

« ft ft 

26 

ft ^ 

ft 4 ft 

58 

ft ft ft 

ft 4 ft 

• CO 

57 

ft ft 4 

30 

53 and 51 

ft ft 4 

29. 31 <t32 

ft ft 9 

56 

ft ft 4 

• ft 4 

36 

59 

« 4 4 

39 (1) 

60 

ft ft # 

ft ft ft 

61 

ft ft ft 

1 • < 

62 

ft ft 4 

39 

63 

ft ft 4 

39 

110 

ft ft ft 

ft ft ft 

ft # • 

ft 4 4 

« ft ft 

120 

ft ft • 

ft ft ft 

• ft • 

111 

ft ft 1 

ft ft ft 

ft ft ft 

♦ ft 4 

9 ft • 

121 


112 

• 1 4 

122 

113 

ft 4 ft 

ft • » 

96 

» • ft 

109 

97 

ft ft 4 

« • • 

98 

ft ft # 

110 

99 

• ft ft 

no 

ft ft ft 

ft # 4 

ft ft 4 

100 

• ft ft 

111, 112 & 113 

101 

• It 

111 

102 

• 1 ft 

114 

103 

ft # # 

119 

105 

« ft ft 

116 

106 

• 1 ft 

116 

107 

ft » # 

117 

108 

1 ft ft 

119 

109 

• • • 

1 ft ft 

117 

« « 4 

ft • 4 

118 

ft ft ft 

125 

119 

#44 

125 

120 

ft ft « 

127 

» • « 

4 4 4 

ft 4 4 
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Act V of 1903. 

Act XIV of 1882. 

1877. 








Act Vlll of 

11 r. 

2 

♦ « % 

• • 4 

« • • 



It 

3 

• 9 9 

# 9 # 

• * « 

• • • 

• ■ • 

II 

4 

♦ 1 9 

# 9 # 

« • « 

»•« 

• • » 

II 

5 

124 

9 # 9 

124 

• p* 

■ ■ • 

>1 

6 

125 

* 9 # 

125 


« « • 

II 

7 

* 9 * 

# # • 



II 

8 

126 

« « • 

126 

• « • 

• • • 

II 

9 

9 9# 

9 # # 

# 9 ft 

• ■ • 

• • t 

It 

10 

9 9 9 

9 9# 

9 9 « 

• • • 

• • • 

II 

11 

127 

9 9 9 

127 

• • • 

V • • 

33 

It 

12 

129 

« * » 

129 

4 • • 

II 

13 

♦ 9 1 

• • ft 

9 # ft 

• • • 

• ft • 

• • • 

It 

14 

130 

9 9# 

130 

• • • 


It 

15 

131 

9 1ft 

131 

• • • 

* ft • 

II 

16 

• • • 

9 9ft 

• 9 9 

• • • 


It 

17 

132 

# • 9 

132 

« » « 

ft ft « 

It 

18 (1) 

133 

# 9 ft 

133 


• ft • 

It 

18 (2> 

134 

4 # • 

134 

• • « 


II 

19 

9 9 < 

# # * 

9 # # 


• ft • 

II 

20 

135 

9 9 9 

135 

« • « 

ft ft • 

II 

21 

136 

9 9 9 

136 

• • • 

ft ft ft 

II 

22 

♦ 9 9 

# 9 

ft ft • 

• • • 

ft ft ft 

II 

23 

#91 

9 # 9 

# 9 • 

« • • 

• ft ft 

12 r. 

1 

9 9 1 

9 < # 

ft 9 1 

• • ■ 

• ft ft 

It 

2 

128 

9 4 9 

128 


ft ft ft 

It 

3 


9 # # 

#99 

• ■ • 

ft ft ft 

II 

4 

9 9# 

9 9# 

#91 

• • • 

• ft • 

tt 

5 

9 9# 

9 9 9 

9 9 • 

• • • 

• ft ft 

It 

6 

# 9 « 

# « 9 

#99 

■ • • 

ft ft ft 

It 

7 

#99 

44 ^ 

4 ^ ^ 


ft ft ft 

tt 

8 

9 9 9 

#99 

9 # • 

V • ♦ 

ft ft • 

tt 

9 

9 9# 

» » # 

9 # # 


ft ft ft 

13 r. 

1 

138 & 140 

• • • 

138 & 140 

• • • 

128 & 129 

tl 

2 

139 

9 # 9 

139 

• • • 

128 

tf 

3 

140 

9 9 9 

140 

• • ♦ 

129 


tf 

f1 

II 

II 

It 

II 

II 


4 

5 

6 
7 
8 . 

9 

10 
M n 

0. 14 r. 1 
2 

3 

4 
6 
6 
7 


tl 

II 

II 

II 

II 

t| 




4 »• 




141 
141A 

142 
142A 

143 

144 
137 

145 

146 

146 (6) 

147 

148 

149 

150 

151 


«« • 


141 

141 

142 

142 

143 

144 
137 

145 

146 

146 (6) 

147 

148 

149 

150 

151 


132 

132 

134 

134 

134 

136, 136, 137 

138 

9 9 • 

139 
139 

139 

140 

141 

142 

143 


xxxii 
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CIVIL PROCEDURE CODES. 


Act V of 1003 


5 r. 

1 

M 

2 

It 

3 

It 

4 

6 r. 

1 

M 

2 

• 1 

3 

1 % 

4 

M 

5 

It 

n 

rr 

f 1 

t 

tl 

8 

It 

9 

It 

10 

11 

11 

It 

12 

tl 

13 

It 

14 

It 

IS 

tl 

16 

tl 

17 

tl 

18 

tl 

19 

II 

20 

tl 

21 

7 r. 

1 

tl 

2 

1) 

3 

00 

1 

tt 

2 

II 

2 

tt 

3 


n 


>1 


n 


f* 


2 ( 1 ) 
2 ( 2 ) 


4 

5 

6 
7 


Act XIV of 1832. 

Act X of 1877. 


Act VIII 

152 

152 

• # 9 

144 

153 

153 

♦ 9 » 


154 

154 

• 1 9 

145 

165 

155 

9 ♦ » 

145 

159 

159 


149 

ICO 

160 

• • • 

151 

IGI 

ICl 

9 • • 

151 

1G2 

1G2 

« * 9 

151 

1G3 

1G3 

9 9 9 

152 

IGI 

161 

««9 

153 

165 

1G5 

» • 9 


16G 

166 

* 4 • 

154, 155, 

167 

167 

4 9 9 

154 

168 

168 

4 4 9 

159 

169 

169 

9 9 • 

160 

170 

170 

• 9 9 

160 

• • • 

• • ■ 

9 9# 

• • • 

171 

171 

9 9 ♦ 

• • • 

172 

172 

9 9 9 

167 

173 

173 

9 9 9 

• • • 

174 (1). 175 

171 (1). 175 

9 9 • 

168, 160 

174 

174 


169 

176 

176 

9 9 9 


177 

177 

9 9 9 

170 

178 

178 


9 9 9 

156 

156 

9 9 9 

116 

157 

157 


147 

158 

158 


148 

179 Exp. 

179 

9 9 9 

9 9 9 


179 

180 
160 
181 
18-2 
183 

185 A (3) 


179 

180 
180 
181 
182 
183 


8 

4 4 4 

184 

# # # 

184 

9 

4 4 9 

185 

9 9# 

185 

„ 10 

9 • 1 

166 

# # 9 

166 

M 11 

• 9 9 

187 

9 9 9 

187 

12 

9 9 4 

186 

9 9 9 

188 

13 

9 9# 

180 

9 9 9 

189 

n 14 

# #% 

190 

# # # 

190 

15 

9 9# 

191 

9 9 9 

191 

M 16 

9 9 9 

192 

9 9 9 

192 

n 17 

9 9 1 

195 

9 9 9 

193 

n 18 

9 9 9 

■ • • 

« 9 V 

9 9 9 

) r. 1 

9 9 9 

194 

• • 9 

194 

.. 2 

9 9# 

195 

4 9 9 

195 

3 

« i • 

196 

# »# 

196 


172 

172 

172 

% h 9 

172 

172 

172 

172 

172 

172 

172 
• • • 

173 


• • 


• •• 
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Act V of 1908. 
O. 20 r. I 


f) 

2 

tt 

3 

% 

f1 

4 

M 

5 

>1 

6 


7 

t> 

8 

11 

9 


10 

1) 

11 


12 

M 

13 

II 

14 

1) 

15 

t» 

16 

>1 

17 

II 

18 

II 

19 

II 

20 

0. 21 t 

. 1 

11 

2 

11 

3 

II 

4 

• 1 

6 

19 

6 

9> 

7 

II 

8 

n 

9 

II 

10 

II 

11(1) 

«i 

11 (2) 

II 

12 

II 

13 

II 

14 

II 

15 

II 

16 

II 

17 

II 

18 

II 

19 

II 

20 

II 

21 

It 

22 

•} 

23 

II 

24 (1) 

II 

24 (2) 

II 

25 (1) 

II 

25 (2) 

It 

26 (1) 

II 

26 (3) 


V 


Act XIV of 1882. 

... 198 
... 199 
.. 202 
.. 203 
.. 204 
.. 206 & 221 
.. 205 

.. 207 
.. 208 
.. 2J0 

.., 211 & 212 
.. 213 
.. 214 

.. 215 

.. 215 A 


... 216 
... 217 
... 257 

... 258 

• a • • • • 

... 223 (5) 

... 223 (6) 

... 224 

... 225 
... 226 
... 227 
... 230 (1) 

... 256 

... 235 

... 236 
... 237 
... 238 
... 231 
... 232 
... 245 

... 246 
... 247 
• • • •* * 

... 230 (2) 

... 248 

... 249 
... 260 
... 251(1) 

... 343 and 251 
... 343 
... 239 
... 240 


Act X of 1877. 

.. 198 
.. 199 

.. 202 
.. 203 
.. 204 

.. 206 & 221 
.. 205 
• • • • • 

.. 207 
.. 208 
.. 210 
.. 211 & 212 
.. 213 

.. 214 

.. 215 


... 216 
... 217 
... 257 
... 258 

» # < # ^ 4 

... 223 (5J 
... 223 (6) 
... 224 

... 225 
... 226 
... 227 
... 230 (1) 
... 256 
... 236 
... 236 
... 237 
... 238 
... 231 
... 232 

... 245 

... 246 
... 247 
»*• • • • 

... 230 (2) 
... 248 

... 249 
... 250 
... 251(1) 

... .343.251 

... 343 

... 239 
... 240 


Act VIII of 1859, 
183 

165 

185 

186 

189 
169 

• I • 

190 

191 
194 

197. 196 


195 

198 

206 

206 


286 

286 

287 


. 212 
. 214 

. 213 

. 213 

. 207 

. 208 


• • • • 

. 207 
. 216 
. 247 
, 221- 
. 222 
. 222 
. 222 
. 290 
. 291 



SXXIV 


COMPARATIVE TABLE FOR 


CIVIL PROCEDURE CODES. 


Act V of Act XIV of 1882. 


r. 27 

... 241 

28 

... 242 

29 

... 243 

, 30 

... 254 

1 31 

... 259 

, 32 

... 260 

, 33 


, 34 

... 261 

, 34 (5) 

... 26-2 

, 35 

... 263 

36 

... 264 

, 37 

... 215 B 

, 38 

... 337 

, 39 (1) 

... 339 

, 39 (5) 

... 340 

, 40 

... 337 A 

, 41 

... 267 

, 42 

... -255 

. 43 

... 269 

, 44 

• ■ • * 

, 45 

• « 

46 

... 268 

47 


48 


49 

■ ■ « 

„ 50 


.. 51 

... 270 

,, 52 

... 272 

„ 53 

... 273 

54 

... 274 

M 55 

... 275 

„ 56 

... 277 

„ 57 

*•« • • » 

„ 58 

... 278 

„ 59 

... 279 

„ 60 

... 230 

„ 61 

... 281 

» 62 

... 282 

63 

... 283 

„ 64 

... 284 

„ 65 

... 28G 

„ 66 

... 287 

„ 66E (4) 

... 287 

„ 67 

... 289 

„ 69 ^ 

... 290 

„ 69 

... 291 

70 

... 287 Ust para 

» 71 

... 293 

72 

... 294 

CO 

... 292 


Act X of 1877. 

Aot VIII of 1859 

... 241 

... 293 

... 242 

... 292 

... 243 

... 209 

... 254 

... 201 

... 259 

... 200 

... 260 

. • • • • • 

... 200 

• * * * 

... 261 

... 202 

... 262 

... 202 

... 263 

... 199 & 223 

... 264 

««* • » * 

... 224 

• • « ■ • • 

... 337 

... 222 

... 339 

... 276 

... 340 

... 279 

• « • • • • 

« » » • • 1 

... 267 

... 2i9 

... 255 

■ ■ • ••• 

... 269 

• • • • • • 

• • • • • • 

... 233 

• • • • • • 

... 268 

... 236, 239 and 2 

• »• •• • 

■ • • • • • 

■ • • • ■ • 

« ■ • 

• « * • • • 

« • • » « • 

• • • « • • 

. ■ • • • • 

... 270 

... 237 

... 272 

... 237 

... 273 

• « • « » • 

... 274 

... 235 & 239 

... 275 

... 245 

... 277 

• « • • • » 

... 242 

• « « • « • 

... 278 

... 246 

... 279 

... 246 

... 280 

... 246 

... 281 

... 246 

... 282 

# % 9 » 9 • 

... 283 

... 246 

... 284 

... 246 

... 286 

... 248 

... 287 

... 249 

... 287 

... 249 

... 289 

... 249 

... 290 

•«« 

... 291 

... 249 

... 287 last para 

... 249 

... 293 

... 254 

... 294 

« « • • • a 

... 292 

• •• • 
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XXXV 


Act V of 1908. 


Act XIV of 1882. 


21 r. 74 

« • • 

« « « 

>1 

75 

• • • 



76 

% « • 

296 

PI 

77 (1) 

• • • 

297 

>1 

77 (3) 

« » • 

♦ * 4 

Pt 

78 

a • • 

298 

>1 

79 

« • a 

299 

P) 

80 

a • • 

302 

II 

81 

a • • 

303 

t> 

82 

• a a 

304 

II 

83 

a a a 

305 

11 

84 

• • • 

306 

n 

85 

a • • 

307 

11 

86 

a a a 

308 

II 

87 

a a a 

309 

11 

86 

• a a 

310 

II 

89 

a a a 

310 A 

II 

90 

a a a 

311 

19 

91 

a a • 

313 

II 

92 

a a a 

312, : 

n 

93 

a a 4 

315 

II 

94 

a a a 

316 

II 

95 

a a a 

318 

II 

95 

* a a 

319 

It 

97 

a a a 

328, 

II 

98 

a a a 

329, 




100 
101 
„ 102 
„ 103 

O. 22 I. 1 
2 

3 (1) 

3 (2) 

4 

5 

6 
7 
6 
9 

9<3) 
10 
11 
12 

0. 23 r. 1 
2 

3 

4 


t> 

$1 

tt 

tt 

It 

It 

II 

ti 

>1 

I) 

tt 

It 


ft 

It 


.. 332 

... 332. 335 
.. 333 

... 332, 335 
... 361 
... 362 
... 363, 365 
... 366 
... 368 

... 367 


• ■ • 


• « • 


ff 


O. 24 r. 1 


... 359 
... 370 
... 371 
... 372 A 
... 372 

... 582 last para 

• «» M 

... 373 
... 374 
... of. 375 
... 375 A 

... 876 



Act X of 1877. 

^ A A a 4 • 

Act VIII of 1859 

4 4 4 

a a a 

a a a 

• 4 ♦ ♦ « • 

296 

4 19 

248 

a a a 

297 

251 

a a a 

a a a 

a a a a a a 

298 

a a a 

252 

■ a • 

•299 

261 & 266 

a a a 

302 

267 

a a a 

303 

9^4 

■ a * 

304 

9 4 9 

a a • 

305 

243 

a a a 

306 

253 

a a a 

307 

254 

a a a 

308 

254 

a a * 

309 

255 

a a a 

310 

• 4 9 

a a a 

. * a • • • 

• 9 1 

a a a 

311 

256 

a • a 

313 

99 # 

a « a 

312. 314 

257, 266 

a a a 

315 

253 

a a a 

316 

259 

a a a 

318 

263 

a « a 

319 

264 

a a 

328, 334 

226. 268 

a a a 

329, 330 

227, 228 

a a a 

331, 335 

229 aod 269 

a a a 

332 

230 

a a a 

a a a • • • 

• « « 

a a a 

333 

9 9 9 

a a 

• I a 

a a • • • • 

361 

• ♦ I 

99 

a * a 

362 

100 

a a • 

363, 365 

101. 102 

V • 

366 

102 

a a * 

368 

104 

a a • 

367 ••• 

103 

a a a 

... ••• 

a a • 

a a a 

359 

281 

a a a 

370 

106 

a a • 

371 

a a a 

a a 

... 


t a a 

372 


a « • 

582 last para 

a a a 

a a a 

a a a 

... 

373 

97 

a a * 

, 374 

. 97 

a a 

. 875 

. 98 

• • 

• a 

»a 

876 ••• ••• 
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Act V of 1908. Act XIV of 1382. Act X of 1877. Act VIII of 1859. 


0. 24 r. 2 


377 

... 

377 


4 4 • 

M 3 


378 

ft ft ft 

378 


■ • • 

4 


379 

ft ft ft 

379 


• 

0. 25 r. 1 (1) 

» < * 

380 (1) 

• •ft 

380 

ft ft ft 

34. 35 

1 !2) 


382 

♦ ft ♦ 

382 


ft ft » 

M 1 (3> 

• • • 

380 (2) 

« • » 

• 4 • 


• • • 

2 


381 

ft ft ft 

381 


35 

0. 26 r. 1 

* « • 

383 

ft ft ♦ 

383 


175 

.. 2 

« « « 

384 

• ft ft 

384 

• ft ft 

175 

» 3 

♦ 9 9 

385 

ft • ft 
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PRIVY COUNCIL RULINGS 

UP TO THE END OF 1912. 


abatement. 

(1) Of mit-Begulation 11 „/ 1800. S. 1-Cost,. In a suit brough, 
“ behalf of a meroantile firm for an alleged injury supposed 
U837I to have been sustained to the reputation and trade of the 

7 -n I. appearing, in fche course of the proceedings in the 

2zllah Court, that the principal had died pending the suit, the 3Ulah 
Oourt dismissed the suit, and decreed each of the defendants to pay his 
own costs. On an appeal by one only of the defendants in the original 
suit, It was held by the Judicial Committee, affirming the judgments of the 
Provincial and Sndder Dewanny Courts, tliat, in accordance with Regu¬ 
lation II of 1800. S. 7. the costs of the suit in the Zillah Court ought to 

have followed the decree, and that the judgment to that extant must be 

reversed. Mussumat Eeemee Baee v. Latchmandas Narraindas. 

5 W.R. 59 (P.C.)= I Suther. 75= I Sar. 141 = 1 M.I.A. 470. 

Madras. 


Note. -R. Ohithrail v. Itumaotom Vittil Kanhaooath Haji, 3 H.H.C.R 

279.— Though the dismbutioQ of the costs is a matter within the discce- 
1867 tioo of the Court, yet there may be circumstances which will justify an 
appeal upon a mere question of costs. 


(2) -of appeal by reason of insolvency of appellant—See Appeal, 

No. 11. 7 M.I.A. 1. 

( 3 ) -of appeal by death of appellant after appeal to England but 

before petition of appeal lodged—revived by the deceased appellant’s 
special administratrix—See Appeal, No. 10, 7 M.I.A. 104. 

( 4 ) _Death of respondent—Legal representative substituted more 

than six months after death, but within six months of obtaining probate 
of deceased’s will—Abatement of appeal—See Civil Procedure Code 
(XIW OF 1882), No. 56. 31 0. 487. 
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ABWABS. 

(1) Meaning of—Lona period of payment of abwabs, effect of. —Ss. 54, 
55 and G1 of Regnlation VIII of 1793. Payments over and 
(1819) above rent, and described as abwabs in the zemindari 
accounts, for which, as abwabs, the tenant was sued, were 
held to be rightly treated as abwabs and not as forming part of the rent 
fixed. They wore held not to bo recoverable from the tenant, although 
they had been paid for a period of unknown length and according to a 
long-standing practice, not having been, if payable at the time of the 
permanent settlement, consolidated with the rent, as they should have 
been, if then payable, under S. 54 of Regulation VIII of 1793. Not 
having been so consolidated, they could not be recovered under S. 61. If 
not payable at the time of the permanent settlement, they came under 
the term of new abioabs, and, in that case, were illegal under S. 55. 
Tilukhdari Singh v. Ghulhan Maht07i. 17 C. 131 = 16 I.A. 152«5 Sar. 408. 

Calcutta. 

Notes. -F. Radha Prosad Singh v. Bal Kowar Koeri, 17 C. 726 (F.B.).— 

No imposition of any kind should be recovered from the tenant beyond 
1890 what is fixed, either by agreement or by judicial decisions, as rent ; any 
contract to pay anything beyond that sum under any namo is not 
enforcible. 

-D. Assanulla Khan Bahadur v. Tirthabashini, 22 C. 680.—A chowkidari tax 

payable by a putnidar under a putni settlement stands on a different 
1895 footing, regard being had to the nature of the tenancy and the nature of 
the demand. 


ACCOUNTS 

(1)- Evidence—Entries hi account-books unsupported by oral evi- 

device. The Sudder Dewanny Go\ivt of Bombay having, on the 
(1836) hearing of a cause, permitted an account-current to be proved 
by the entries in the plaintiff’s dufters or account-books, and 
decreed the defendant to pay the balance upon that evidence, unsupported 
by oral testimony, and notwithstanding the denial of any sum being due 

by the defendant in his answer,- held by the Judicial Committee, that, 

under such circumstances, the books of account of the plaintiff cannot be 
used singly as evidence against defendant, and that the decrees founded 
thereon must be reversed. Sorab-jee Vacha Ganda v. Kooyiwurjee Manikjee. 

5 W.R. 29 (P.C.)= 1 Suther. 50= 1 Sar. 93= 1 M.I.A. 47. 


Privy Council. 


NOTES.-Appl. Rai Sri 

Mere account-books of 
1893 cient evidence of a debt 


Kishen n. Rai Hari Kishen, 9 M.I.A. 432— 
plaintiff without further evidence are not sufll- 
to bind the defendant. 



1863 


Calcutta. 


Purnima u. Nittanand. B.L.R. (F.B.), 
account may be proved by oral evidence 
ed by tbe party to be bound, 


p. 3.—The adjustment of an 
and need not be in writing sign- 
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ACCOUNTS— {Continufd). 


^ (2) Mode of taking-when the mortgagee was in posses- 


(1856) 


Notes. 


Sion as mortgagee, and also as lessee under a lease. Ihtnoo- 
viani)ersau<i Panday v. Mussnmat Baboocc Mimraj Koonu'cree., 
18 W.R. 81 =2 Suther. 29 = Sev. 253 N. = I Sar. 552 = 6 M.I.A. 

393. 

Calcutta. 

P. RajahSaheb Perladh Singh Babadooru. L. P. D. Broughton, 


1875 


24 W.R. 275 (276).—Where the lessee claimed to retain surplus collec¬ 
tions over and above the jumma mentioned in the Zuripeshgeo lease 
executed before the Usury law of 1855, the Court charged the mort¬ 
gagee, in taking the accounts between him and the plaintiff, with the actual rents and 
profits and gave him interest at 1'2 per cent, per annum, the highest rate which the 
l.aw then sanctioned. 

-R. Sheo Saran Singh u. Mohabir Pershad Singh, 32 C. 576.—The mortgagee 

in possession was allowed to set off, against the mesne profits received by 
1905 him, rents owing from the mortgagor in respect of portions of the pro¬ 
perty occupied by him. 

(3) - Ecfiisal of Dcje^idant to raiider accounts—Spoliation of Bank 

Books. Where a defendant refused to render accounts, and 
(1866) there was evidence of spoliation of the Banking Books, the 
Court charged him with the principal sum for which he was 
accountable, witli interest at 12 per cent, per jnensem in lieu of the pro¬ 
fits he failed to account for. Bavipershad Tewarry v. Sheochurn Doss ... 

2 Sar. 177= 10 M.I.A. 49 O. 

(4) Suit foi - Evidence—Chaiujing cause of action. Plaintiff, 

a Pardanashin lady of rank, sued the defendant, her cashier, 
(1870) for about a lakli of rupees, alleged to he due under an unadjust¬ 
ed account. She filed with the plaint a furd or memorandum, 
which she described as memorandum A. Later on, at the examination 
of plaintiff as a witness, it was found that no possible explanation of the 
contents of memorandum A, without the introduction of other items of 
charge or discharge, could reconcile it with the plaintiff’s statement that 
she was entitled to recover a lakh of rupees. She. thereupon, filed an¬ 
other memorandum, relating to a period next preceding that to which the 
suit related and signed by the defendant, and afterwards admitted by the 
defendant himself to be genuine. Considered with this latter memorandum, 
th« nlaintiff’s statements in the plaint were explicable. Held, that, under 
the circumstances, the memorandum produced by the plaintiff at her 
examination should be treated as evidence supporting the original cause 
, ..KiVh fbfl suit was based, rather than as an amendment of 

the case originally laid in the plaint, or as a substitution of one claim 

for another. ^ * ui a ^ . 

,, ^-hat the mere omission of an accountable party framing 

^ ’4. fA r>arrv fotward, into a new account, a balance against 

his own account, to car y 
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himself existing in a former one. could constitute no evidence in his own 
favour. To prove tlie extinction of the balance, such evidence might be 
considered in conjunction with otiier evidence in the cause, il/'Jt* 

klidra, IBeguui of tiic E.i'-kinfj of Oiulh v. Tekaeth lion, 1'^ W.R. 24 (PC.). 

(o) Covmmion to examine - (Questions of fact and questions of 

law - Powers of Commissioner. In a suit between a principal 

(1874) and his agent on mutual accounts, a reference was made, with 
the consent of parties, to a Commissioner for taking accounts, 
with full powers as to investigation : it was provided, in the order of 
reference, that the Commissioner might deal with, and decide upon, all 
questions of fact and that any questions of law that could not be disposed 
of by the Commissioner should be dealt with by the Court. 

Held, such reference was something higher than, and different from, 
a reference under S. 181 of the Civil Procedure Code {Act VIII of 1859) 
and that the parties were bound by their consent. Quaere. —Wliether it 
would bo open to the Court to re-open a question of account, in the face 
of a clear finding of the Commissioner on a question of fact. Watson v. 
Aqa Mchedce Sherazee ... ... ••• I I.A.346 = 3 Sar. 384. 

<N.B.)-For further particuJars of the above case, see Limitation Act (XIV 

of 1859), No. 19. 1 I.A. 346. 

Madras. 

Notes. -R. Lakshmayya v. Jagannatham, 10 M. 199.—When the course 

of business gives rise to reciprocal demands, art. 85 of the Uimitation 

1887 Act would apply. 

Calcutta. 

-D. R. M.S. Chetty v. Mahomed Essa Saheb, 5 C.W.N. 692.—In an appeal 

from a judgment and order confirming the report of a Commis- 

1901 .sioner appointed under S. 394, C.P.C.. it is open to the Court of appeal 
to deal with the report on matters of fact, and its powers are not limited 
to questions of principle when examining such report. 


- -R. 
1904 


Bombay. 

Haji Abdul v. Haji Bibee, 7 Bom. L.R. 151.—The reciprocity of 
dealing and the right to mutual demand form the essential ingredients 
of a mutual, open and current account. 


(G) Accoimt books—Genuineness doubted on personal inspection — 
liemand. In this case the evidence tendered on both sides 
(1877) was conflicting and the account books produced by one party, 
which the Courts in India regarded as testa of the truthful¬ 
ness of the case of one side or the other, were rejected as, on a personal 
inspection of the books, one of the pages of an account-book was found 
tampered with. The case was therefore remanded with a view to ascer¬ 
tain the true state of the books by a further enquiry, with liberty to each 
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party to adduce evidence with referencA fk« 

the books, and of the entries in thirid I’ h”’ 

of the books and the persons who could have had alclirto H 

Lall Opendronalh Hahee Deo v. The Court of Wards '^"eald 72s' 

(7) Set-off~Cross-appeal. Of two appeals heard togetlrer the 

(1886) <^'s“issal of a suit, in which tl.e 

.ep.esentatives of one, now deceased, of two parties, claimed 

for his estate an account against the other, their suit having 

been dismissed on failure to prove the contract between the same parties 

and the second appeal was from a decree between the same parties for' 

damages for the detention of propei-ty. which liad belonged to the estate 

of the deceased. In the first, the plaintiffs appealed ; and in the second 

the defendant, who also, by cross-appeal, claimed a sum which as he 

alleged, would have been found due to him. liad accounts on both sides 

been taken in the first of the above suits. Held that, as the first suit was 

for an account only, and not for the recovery of money, rendering it at 

least doubtful whether a set-off could be pleaded in defence, and as, also. 

no issue had been framed, or even asked for, on the question, it was not 

open to the def(3ndanb to raise it on this cross-appeal.—Aa/i Karaif PJnar 

V. Ko Htaiv Ah : Ko Tltazv Ak v. Nan Karan Phav 

13 C. 124=13 I.A. 48 = 4 Sar. 702 '. 


NOTE. 


Bombay. 

D. Tbe Ahmcdabad A. S. & W. Co. v. Lakshmisbankar, 6 Bom. 


L.R. 790=30 B. 173.—Where defendant a-cserted a claim of .set-off in 
1904 his statement, but there was no issue and no finding by the Court, nor 
the subject of cross-objections in the appellate Court, but the appellate 
Court was of opinion that it formed an integral part of the suit, held, it could frame 
an issue and remand the case for trial on tlio claim to set-off, the f|uestioii of costs 
being reserved. 

(8) —Fraud and undue influence having been found, with the result 
tliat a decree was cancelled, transfers executed in favour of a 
(1891) creditor by a talukdar, whose manager had received, in his 
name, money forming the consideration for the transfers, an 
account was directed to be taken of the sums actually due and payal)le 
by the principal. Directions were given for tlie payment, not of all tlio 
money received from the creditor by the manager, but only of sums 
(rt) shown to have been lent by the cre.Utor to tho principal himself per¬ 
sonally, and of those (b) received by the manager on behalf of the princi¬ 
pal in the course of a prudent management. The burden of proof lay 
on the creditor of showing that any particular advance fell within the 
class • (c) and where the advance, having been received by the manager, 
had been partly used in payment of Government ‘'evenne due on the 
estate managed by him, held, tl.at tl.e Court below had rightly presumed 



6 


ACCOUNTS—(Conc^Mdt-W). 

tlmt the rents should have covered tlie revenue due ; and tills presumption 
having to he met, it was for the creditor to hring proof to overcome it. 

Pnrtiih n„ha(hll-Simih V. Clulim! Stmjh ... hhV 

19 C. 174= l A- 33 = 6 Sar. 93 = R. and J’s No. 124 (Oudh). 


Central Provinces. 


1905 


(9) 


NOTK.- 


R. M. T. Jhiuna v. Dcobux, 2 N.L.R. 10 (13). 


Settle.! accounts—Principles regulating the opening of settled 


accounts -See SETTLED .\( cou.STS, .j M.I.A. 372. 


(10)_Kc|)t l)y mortgagee unsatisfactory—ordered to be taken as 

incidental to the (luestion of foreclosure or redemption—See MORTGAGE 
(.VCOOCNTS), No. 1, 10 I. 


( 11 ) -ordered on decree being passed for dissolution of a partner¬ 

ship—Effect of managing partner not keeping clear accounts—Mode of 

tjil,.i„g__See Partnership, No. 11, 28 C. 53 '27 l.A. 189. 

(12) Trust—Cliaritable trust—Decree, form of—Accounts to be taken 
f]ist_See Trust, No. 3, 24 B. 50=2(5 I.A. 199. 


(13) Non-production of account books—Presumption—See ADOPTION, 
No. 1, 32 A. 104. 

(14) Satisfaction in parts from time to time by different judgment- 
dehtors—Calculation of interest—Principle of taking accounts—See CON- 
TRiP.UTioN, No. 1. 31 C. 597. 

(15) See Evidence, No. !, 5 M.T.A. 4.32 and Evidence Act. 
No. 15. 27 C. 118 --2G l.A. 2.54. 


ACCRETION. 


(D- 

(1848) 

GhoM 


hij nlluvion. Alluvial lands, which are gradually gained from 
the river, belong, by way of accretion, to the lands of the 
adjoining proprietor. Mmsiimnt Imam BmuJi v. Hurqovind 

7 W.R. 67 (P.C.) = I Sar. 371 = I Suther. 208 = 4 M.I.A. 403. 


Privy Council. 

NOTES.-F. EckowrieSing v. Heeralall Seal. 11 W.R. (P.C.),2 = 12 M.I.A. 

1868 136.—Title by accretion to a new formation considered. 

1870 -Lopez V. Muddun Mohun Thakoor, 14 W.R, (P.C.), 11 = 13 

M.I.A. 472. 


-R. Sham Chand Bysack v. Kishen Proshad Surma, 18 W.R. 4 (P.C.) = 14 M. 

l.A. 595.—Plaintiff’s suit to recover chur land was dismissed, as he had 
1872 not proved his title upon the ground of the locus in quo being an accre¬ 
tion to any lands of which he was possessed. 

-P. Nogender Chunder Ghose v. Mahomed Eusoff, 18 W.R. 113 (P.C.) = 10 

1872 ® L.R. 429.—Review of the Law of Alluvion in Bengal, as declared by 

Regulation XI of 1825 and decided cases. 

F. Rani Sarat Sundari Debya v. Sooriya Kant Acharjya, 25 
W.R. 242 (P.C.) 
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1865 

-R. 

1874 

-R. 

1881 

1864 

1867 

( 2 )- 

(1856) 

1870 

-R. 

1864 

-R. 

1894 

-R. 

1889 

-F. 

1864 

-R. 

1876 

-R. 

1905 


Calcutta. 


P. Kattemonee Dossee v. Ranee Slonmohinee Dabee, 3 W R 
5i« 


Collector of Rajshabye u. Ranee Shama Soondureo Debia, 22 W.R. 324 
—TLe submergence of a site and its rc-appoarauce as an island does not 
deprive the owner of her property. 

Kally Churn Sahoo v. The Secretary of Slate, 6 C. 725 (742) on the point 
that, where once land is submerged for some time and re-appears subse¬ 
quently, the cause of action for possession is from the date of re¬ 
appearance. 

. Bombay. 

-F. Nasarvanji Pestamji v. Nasjirvanji Darasha, 2 B.H.C.R. 345 

N. W. Provinces. 


F. Todee Singh v. 3. S. Gardner. 2 Agra 342. 


-by alluvion. Land formed by gradual accretion belongs to 
the owner of the adjacent soil. Doe dcm. Secbkristo v, The 
East India Comyany. 10 Moo. P.C. 140= I Sar. 540 = 6 M.I.a. 

267. 


Privy Council. 

NOTES.-R- Lopez V. Mudden Mohun Thakoor, 13 M.I.A. 467, 

cited under Alluvion. 


Calcutta. 


Bagram v. Collector of Bhullooa, W.R. Gap. 243.—An exclusive julkur 
right, if set up against (he ordinary rights of the State and the com¬ 
munity, must be established by clear and strong proof. 

Satcowri Ghosh Mondal v. The Secretary of State for India, 22 C. 252.— 
The bed of a tidal navigable river is vested in the Crown ; the right of 
fishery therein and the bed may be granted by the Government to 
private individuals subject to the right of navigation. 

Madras. 

The^Becretary of State for India v. Kadirikutti, 13 M. 369 (375).—Where 
it was decided that the Crown was entitled to the accretion caused by a 
variation in the natural high water line of a tidal navigable river owing 
to the unlawful acts of the tenants of a riparian owner in Malabar. 


Bombay. 

krvanji Pestamji v. Nasarvanji Darasha. 2 B.H.C.R. 345.—Land gained 
m a river by gradual accretion was hold to belong to the owner of the 

jaccot soil- 

in Mayacha v. Nagu Sbravucha. 2 B. 19 (42).—Where the question as 
the rights of the Crown aud of the public in the waters and the sub- 
ent soil of the sea was discussed. 

Budhoobai 30 B. 126=7 Bora. L.R. 726.— Prima facie the 
'between high and low water marks belong* to the Crown and 
.sequently the Bombay Manioipal Art appl.es to the Bombay (ore- 
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( 3 )- by alluvion. Two riparian proprietors of land, on opposite 

sides of a river, respectively claimed churs, which had been 
(1872) diluviated lor a great many years, and afterwards reformed 
by a change of tlio course of the river, as belonging to their 
respective estates. After a police incjuiry, tlie magistrate, in 1836, put 
A in possession. />’, the other riparian proprietor, took no steps till the 
year 1847, to obtain i)ossession of the churs. Held, (1), that the long 
delay in bringing a suit raised a presumption against B’s title, and (2) that 
he had failed to identify tiie cknrs as having been formerly part of his 
lands or an accretion tlicreto. Sham Chand Bysack v. Kishen Prosaud 
Snrmu ... 2 Suther. 587= 18 W.R. 4 = 3 5ar. 1 13=14 M.I.A. 596- 


Bombay. 


1876 NOTE.*^—- R. Baban Mayacha v. Nagu Shravucha, 2 B. 19 —See 

same case under ACCKETION, No. 2, su2>ra. 

(i) - l>y gradual accession—Sudden change of a boundary river, 

cifcct of—Becjulation XI of 1825, S. 2, S’. 4, cl. 2. Two 
(1879) Zemindaries were situated, one on the northern side and 
another on the southern side of a river. The lands in dispute, 
which had become an accretion by gradual accession to the estate of the 
plaintiff, were situated to the north of the river, at the time of the settle¬ 
ment with the plaintiff's father and the plaintiff in the years 1837 and • 
1817 under cl. 1 of S. 4 of Regulation XI of 1825. The latter settlement 
terminated in about the year 1857. In the interval, however, the river 
had so suddenly and completely changed its course that the lands in 


dispute were left on tlie southern side thereof, but were capable of being 
identified. In the year 1857, the Government settled with the defendant, 
in respect of lands in suit, and the defendants obtained possession thereof. 
In a suit by the plaintiff, the owner of the Zemindari on the northern 
side of the river for possession of the lands in dispute, held that, in the 
absence of proof of usage within tlie meaning of S. 2 of Regulation XI of 
1825. the river should be the boundary not only between the two 
districts (of plaintiff and defendant) but also between the Zemindaries on 
either side of the river, the lands should be hold to have belonged to plain¬ 
tiff, he having enjoyed the same under the settlements of 1837 and 1847, 
continuously for twenty years and that the plaintiff was entitled to recover 
the same. Rughoobur Vyul Sahoo v. Haharaja Kishen Pertab Sahee 

6 I.A. 211 =5 C.L.R. 418 = 4 Sar. 6S = Bald. 297. 


(5) Ownership of alluvial laud, again formed after diluvion — 

Evidence of the identity of the sites—Thak and survey maps. 
(1899) Riparian owners disputed the right of property in plots of 
alluvial land, formed by the action of the current at a place 
where similar land, within a revenue mehal. bounded on one side by a 
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river, had been carried away by diluvion some years before. The claim 
ants in these three separate suits, each claiming possession, iiacl title 
-as zemindars to the formerly existing plots. The new formations now 
claimed were alleged to have been thrown up on the sites of the former 
plots and to be part of the claimants' several estates. These estates wme 
represented ia tg^^Hack/msl map. made before the diluvion, and sliowin- 
what had been mapped as the boundary lines. On the re-appearance o" 
the land, a survey map was made. Between this ami the thak map. 
there were discrepancies as to tlie boundarx lines. There were also differ¬ 
ences between the thak and the state ol the locality as existing when for 
the purposes of this suit, a local investigation was made by an amin 
appointed by the Court of first i.istance. HitUi, that it was not a neces¬ 
sary part of the claimants' cases that there should be a complete agree¬ 
ment between the above maps, or that tiie thak sliould be sliown to 
accurately represent the former plots. To ascertain the precise bounda¬ 
ries would require more accuracy than could he well expected in a thak 
■map: and the identity of the sites of tlie reformed plots with those of the 
plots formerly existing, had. in the judgment of their Lordships, been 
established by evidence reasonably sufficient. Momnohini Debt v. ll. 
Watson iC Co.-, Sarnamoyi Debt v. li. Watson li Cu.-. Ilenianla Kumaii 
Debi V. H. Watson d' Co., 27 C- 336 = 27 I.A. 44 = 7 Sar. 562 = 4 C.W.N. I 1 3 . 


NOTB. 

1910 


Calcutta. 

-R. Nawab Bahadur of Murshiilabad v. Gopiiiath Mandivl, 6 I.C. 

392 (396).—The thak and survey maps afford important evidence of 
possession and title at the time they were made. 


(6)- Jtieyulation XI of 1825, .S’. 1, Sub-Ss. 1, ^—Chamjes in a 

river's channel—Uiuhts of riparian oteners— Accretion by alia- 
(1900) vion, distinguished. The current of a river changing its course 
encroached upon either bank alternately detaching land from 
one bank, followed by the effect that land was added to the opposite bank. 
The river having taken a course more to the east than its original one, 
the area of tlie defendant’s village (till then only partly on the western 
side inasmuch as the river traversed it throughout) appeared entirely 
on the west bank. Some land of the plaintiff ’s village on the eastern side 
was also carried away, the river continuing its eastward tendency. By 
another change, in the opposite direction, the current resumed its original 
channel more towards the west, with the effect that the piece of land that 
had belonged to the defendant’s village, and had been submerged when on 
the east bank during the above change in the river’s course, emerged in 
the end on its former site on the east bank. This restored land was 
identifiable. But the owner of the village on the east bank now claimed 
it as an accretion by alluvion to his property which it adjoined. Held 
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that tho right of property reinuined in the original owner, the defond- 

•int The owner of the a<lioining village on the eastern side could not 

make out a title to it either under Sub-S. 1, or under Sub-S. 5 of S. 4 of 

Regulation XI of ]K2o, or in virtue of any known principle. There was 

no proof of a custom giving this land to him on account of contiguity, 

and there liail boon no gain to him from the river by alluvion within the 

meaning of the Regulation. J(i<i>.lot Smuh v. hrij Nath Kunivar 

27 C. 768 = 27 I.A. 81 =4 C.W.N. 555 7 Sar. 699. 


Privy Council. 

No'rils*-Sri BhIusu Rainalak^hiDaiiiKi v. CiOlcftoi* of (rodavuri^ 22 M. 

1899 <P-C.)-26 I.A, 107.—Gradual alluvion cuurcs to the land to which 

the accretion is made. 

Calcutta. 


- - F. Ja^at Kifi>horc r. Sheikh Rica Chand, 5 C.L.J. 47 N. —Laud raised out of 
water bv a convulsion of nature, such as ati cartbnuako, is a laud formed 

1907 

by dereliction and not by alluvion. 

Madras. 


-D. Kasukurti v. Pooloori Sreeraniulu, 1 M.L.T. 101.—Accretion, by allu¬ 
vion from the soa or a river by gradual, slow and iuiperccptil)!© means, 
1906 of land, ijcing new land, and not merely old land re-appearing, belongs 
to the owner of tho adjoining land In ‘27 I.A. 81 the course of the 
river bed shifted back to its original position before the suit was brought. 


(7) Alluvion—DiUvion-llcu. XI of i^^o—Acl XVIII of 1H76— 
Accretion — Biver, tidal or non-lidal. Whoever has land, 
(1905) wherever it is, wliatcver may be the accident to which it has 
been exposed, wliether it be a vineyard, which is covered by 
lava or ashes from a volcano, or a field covered by the sea or by a river, 
the ground, the site, the property remains in the original owner. 

Where there is an acquisition of land from the sea or a river by 
gradual, slow and imperceptible means, the accretion by alluvion belongs 
to the owner of the adjoining land ; hut this doctrine has no application, 
where, by the violence of a stream or by a sudden change of its course, 
a considerable piece of land is separated from one estate and joined to 
another, so that its identity is not destroyed and its recognition is not 
prevented. 


If, by the irruption of tho waters of a tidal or non-tidal river, a new 
channel is formed, although the rights of the Crown and of tlie public 
may come into existence and be exercised in what has thus become a 
portion of a river, the right to the soil continues in the owner, so that, if, 
at any time thereafter, tho waters recede, and tho river again changes its 
course, leaving the now channel dry. the soil becomes again tho exclusive 
property of the owner, free from all rights wliatsoover in the Crown or 
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in the publio. Thakuram Ritraj Koer v. Thakurain Sar/araj Koer 
2 C.L.J. 185=2 A.L.J. 623=9 C.W,N. 889=8 O.C. 293=15 M.L.J. 349 = 7 

Bom. L.R. 872 = 27 A. 655 = 32 I.A. 165 = 8 Sar. 873, 

Allahabad. 

Note. -R, Narendra v. Achhaibar, 28 A. 647 = 3 A.L.J. 4S3=A,W-N. 

1906 169. Accretion to be considered “ gradual ” must be by gradual, 

slow and imperceptible means. 


(8)- Refo)'malion —Taraf— Evidence — Maps—Description in plaint 

—Administrative divisions—Points not raised in the first Court 
(1906) — Partition — Title. The word Taraf " appears to mean a 

sub-division of a pergunnah, including several villages. 

In 1863, two suits were brought by the predecessors in interest of 
the present plaintiffs to recover the respective shares now claimed by 
them in the chur which is also the subject-matter of present litigation. 
A map of the disputed lands was prepared by an Amin and was made 
part of the decrees passed in the said suits. 


I 


Held, that the proceedings in the suits of 1863 and the Amin’s map 
were not evidence against the Government, which was not a party to the 
said suits, except for the purpose of showing the nature of the claim made 
and what lands wore recovered l)y them and explaining the decrees made. 
For that purpose, the map might, legitimately, and must, necessarily, he 
used. 

Held, further, that the decision come to in the suits of 1863 was in 
accordance with the construction then put by the Indian Courts on Regu¬ 
lation XI of 1825. That view of the law was, however, overruled by a 
Full Bench of the Calcutta High Court in Budtiritnnlssa Chowdhrain v. 
Prosunno Kumar Bose, and the law on the subject has been settled by 
that case, and the case of Lopez v. Muddan TItakoor decided by the Judi- 


ial Committee in the same year. 

The allegation in the plaint that the disputed lands appertain to 
particular district is merely descriptive and is not i-estrictive. Where 
he plaintiff claimed the lands in dispute as reformation in situ of her 
iluviated and permanently settled estate (Pergunnah Luskurpur) and 
aooeeded in proving that the said lands were on the ong.nal s.te o. the 
aid estate, as it eristed at the time oi the Permanent Set ement and the 
ligh Court considered that this was not suftc.ent to ent.tle her to obtam 
decree because the pergunnah was partitioned m 1839 and ditferent 
or parts of mouzas fell to the shares of the different eo-sharere. and 

iXs, ^ 
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accretion -(Cone/ uih’d). 

on tl,e originaUite of cevtain fipeoilie.l and it lay upon the plaintiff 

to make out afliniiative of tl'.at issue : 

Held, reversini* tlie decision of the High Court, that the failure of 
the plaintiff to id('ntity the sites of these tarafs should not be regarded 
as fatal to tier case. The defendant, in his written statement, did not 
traverse the allegation of the plaintiff's title to he a co-sharer of the estate 
and did not mention the alleged partition, and no issue was directed 
either to the plaintiffs title or to the partition. The plaintiff should he 
treated as having a facie title as co-sharer in every part of the 

permanently settled estate of Luskurpur, which was not shown to have 
been alienated, and no weight should he attached to a suggestion not 
made in tlie Court of the first instance, where it might have been explain¬ 
ed and met by evi.lence. Jiaiu Hemnnta Kumari Dehi v. The Sccretimj 
of Slate joy India in Council and Sn Sundari Dehi v. The Secretam of 
Sfnfe for India in Council 3 C.L.J. 560= I M.L.T. 175. 


( 9 )- 


■by new formation in bed of tidal river—See ALLUVION, No. 1, 
12 IdG. 

flO) -Ki"ht of riparian proprietors—Title to alluvial land contested 

by villages on opposite hanks—Possession—Prescription--See PURDLX 

OP PliooF, No. 41), 27 C. 221 2G I.A. 23(1. 

(11)' - Alluvion and diluvion—Change of ownership--Reformation-- 

See Regulation XI of 1H25 (Bengal). No. GH, G C.W.N. 889. 

See. further, cases under '* Alluvion.” 

accumulations. 

See cases under lIlNOU f.vw (An.TMUr.-vrioNs). 
acknowi.edoment. 

Suit for purchase money—Burden of proof of non-payment— 
\Vhat amounts to acknowledgments of payment—See SALE, No. 13, 19 

W.R. 149. 

acknowledgment of debt. 

(t)_ Draft not signed hif debtor. The draft of an acknowledgment 

of a debt and agreement to pay the same, which was sworn 
(1837) to have been drawn up in the presence of the debtor, but was 
not signed by him, admitted as evidence of the debt, and a 
decree made in the Courts below upon such evidence, aflirmed with costs. 
Hdttljce I'rani-jee v. AhdonUa I/ajee Cherak 

5 W.R. 58 iP C ) = I Suther. 74-1 Sar. 140= 1 M.I.A. 461. 

(2)-Letter by debtor, in answer to a demand by creditor, promis¬ 

ing to pay debt but begging exemption from payment of interest, sufficient 
t,o save suit from limitation—See LIMITATION ACT (XIV OF 1859), No. 5 
10 M.I.A. 3G2. 
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ACKNOWLEDGMENT OF DEBT—{Conc^wfcd). 

(3) The distinction between the acknowledgment of a debt and a 
promise to pay illustrated—See Limitation Act (XIV OP 1859), No. 1 
13 M.I.A. 37. 

(4) The-contemplated by S. 19 of the Limitation Act, XV of 1877, 

is an-to the plaintiff or some one claiming under him—See Limita¬ 

tion Act (XV op 1877), No. 15. 14 C. 801 = 14 I.A. 168. 

(5) -by defendant's agent—Evidence of authority,—Limitation 

Act (IX of 1871), S. 20—See Limitation Act (IX op 1871), No. 3. 7 
I.A. 8. 

(6) Usufructuary mortgage- Limitation of suit—Extinction of 

mortgagor’s title-New starting point bv—See Limitation Act (XIV 

op 1859), No. 15. 27 C. 1004 27 I.A. 103. 

ACQUIESCENCE. 

( 1 )- Solehnama—Makoniedan proprietor—Ratification of transfer 

of property. A solehnama in 1847. to which were parties the 
( 1888 ) sons, daughters and widow of a deceased Mahomedan pro¬ 
prietor, transferred the shares of two minor daughters in their 
father’s estate, having been executed by their mother, the widow, on their 
behalf. On the question, whether the solehnama should bo set aside, at 
the instance of the two daughters, on the ground of its having been beyond 
their mother's power to bind them, and of the instrument having been 
prejudicial to their interests, the evidence sliowed that it had been acted 
on and followed by possession, and that the daughters had, after attain¬ 
ing full age allowed a lengthened period of twenty years to elapse with¬ 
out taking proceedings to dispute it. HeM that, if the mother had exceed¬ 
ed her powers in executing the solehnama on their behalf, and if they 
might at one time, have had it set aside, their long acquiescence was 
sufficient to show ratification of the transaction ; and the solehnama was 

nnheld Mahomad Ahdal Kadir v. Amtal Karim Banu ... 

upneiQ. g 1^1 ^ ,g I ^ 220 = 5 Sar. 224. 


1890 NOTB. 


Oudh. 

_R. Murad Bakhshv. Raja Mumtaz Ali Khan, 4 O.C. 31 (36). 

10 ) Law ot landlord and tenant as to building by tbe tenant on 
e landVTrte lamllord-Acquiescenoe of lessor-^See Landlori, and 

!NAM, No. 3, 21 A. 496=26 I.A. o8. 

;T OF j^ly 1801, made between the 

~ ’'then of the Carnatic, and the Governor-in-Couneil at 

were vested in the East India Company. 

Ku fchfl Madras Government of a Jaghire 
as an Altamgha enam before the date of the 
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act of state—(C o»:/inw^i). 

Treaty, and a re-grant by tlie (lovernmont to another for a life- 

estate only, was such an act of Sovereign Power by the East India 
Company as precluded the Supreme Court at yindvcis from taking cog¬ 
nizance of a suit by the heirs of the original grantee in respect of such 

resumption. Tiio. hidio (')inpaiiti v. S'/W Ally 

1 Sar. 867 = 7 M.I.A. 555. 


1859 
-R. 

1872 
-R. 


NOTES. 


Privy Council. 

R. Secretary of State v. Kamachee Boyee Sahiba, 


7 M I. A. 476.—See ca«e No. 3, under this heading. 

ForC'ter v. Secretary of State and Raja Saligram v. Secretary of State, 12 
B.L.R. 120 and 167.—See cases under this he.ading. Nos. 5 and O. 
iufrii . 

Devchancl i>. Chhotamlaf. 33 I.A. 1 =33 C. 219 = 10 C.W-N. 361 =3 C.L. 
J. 395 = 8 Bora. L.R. 129=3 A.L J. 250 = 16 M.L.J 115 = 1 M.L.T, 115. 

1905 —For the po.sition that the East India Company had sovereign powers 
delegated to it by the Crown. The relation of the Kathiawar States to 
the British Crown was that the Chiefs pvid a forced tribute, but were otherwise 
independent. The jurisdiction exercised by the British Oovernment in connection 
with Kathiawar w.is political and not judicial in its character. 

Madras. 


-D. Kllaiya r. Collector of Salem. 3 U.H.C.R. 59.—Oovernment is not 

entitled to arbitrarily resume Ayralifirnm lands at their pleasure and 

1ODO L J • 

increase the tirvai. 

-R. Karunakar.t Menon r. Secretary of State for India, 14 M. 431 (436).— 

The relation between the East India Company and tbc Nabob Wallajah 
1891 of Carnatic was of a political character and any act done by the former 
was an act of State. 


Bombay. 

-R. Krishnarav Oanesh r. Rangrav. 4 B.H.C.R. 1,—An .d/p/ni/jn grant is a 

1867 grant in perpetuity and is not resumable. 

-R. Ramachandra v. Venkatrao, 6 B. 598 (606).—Where a Jnghire was con- 

1882 strued to mean an assignment of land-revenue. 

-R. Ramkishnarao v. Nanarao, 5 Bom. L. R. 983.—A aaranjnm or joghir is 

1902 priina facie a grant of the Royal share of the revenue for life only. 

-R. .Tehangir t>. Secretary of State for India. 6 Bom. L R. 131.—The test 

whether an act is or is not an Act of State excluding the jurisdiction of 

1903 the Courts, is not whether it is c-apablo of being legally performed only 
by persons specially empowered in that behalf as authorized by the law to 

perform specific acts of Government, but whether it is an Act of State in those external 
relations, which Municipal or positive law addre.ssed by political superiors to political 
inferiors does not profess to regulate. An Act of State, in respect of which the 
jurisdiction of the Courts is barred, must be an act which does not purport to be done 
under color of a legal title at all. and which could neither assert nor violate any right 
conferrable by law, but which must rest for its jurisdiction on considerations of external 
politics and inter.statal duties .and rights. Though the appointment or dismi.ssal of a cer¬ 
tain class of officers is among the functions of a Government, and is not exercisable by 
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ACT OF 5TATE—(CoHitTHterf). 

;=rsrr“:rr:f=; 

Oudh. 

Raja Tasadduk Rasul r. Sheikh Patzaad Husain. 1 0.0. 205 (2091 
la this case the question was wbethor the order of the Judicial 
CouimissiODer’s Court is a “ final decree ” within the meaning of S. &05 

f ' ^ "'*'=• assumed that the decree of Mav 

18J0 was au interioeubory decree, aod the only question was whether such decree was 
appealable to the Privy Council under the filadras Charter. 


1898 


D. 


(2) Hostile seizure Jurisdiction of Municipal Court. Tlio inembors 
of the provisional government of a recently conquered country 
(i830) seized the property of a native of the conquered country, wlio 
had been refused the benefit of the articles of capitulation of 
a fortress, of which he was Governor, but who had Ijeen permitted to reside 
under military surveillance in his own house in'the city in which the 
seizure was made, and which was at a distance from the scene of actual 
hostilities. Held, that the seizure must he regarded in the light ofu' 
hostile seizure, and that a Municipal Court mul no jurisdiction on the 
subject. 

Semblc. —The circumstances, that at the time of the seizure the city 
where it was made had been for some months previously in the undisturbed 
possession of the provisional government, and that Courts of Justice under 
the authority of that government were sitting in it for the administration 
of justice, do not alter the character of the transaction. The Hon. 
Mountstu'xrt Elphinstone and another v. Ilecrachund Bcdreechund and 


another... ... ... ... l Knapp 316. 


Bombay. 


Notes. -R. p. and 0. S. N. Co. V. Secretary of State for India, 5 Bom. 

H.C.R. App. 1.—The question was whether tbeSecretary of State for lodia 
1861 was liable for the negligence of the officers of Government. While holding 
that he would be, if the negligence was such a$ would render an ordinary 
employer liable, this case was referred to for the position that, in the case of acts of 
. state, no action would lie against Government. 


_R. Ganpatraw Tiimbak v. Ganesh Baji Bbat, 10 B. 112.—There is no 

distinction between the public and private property of an absolute chief. 
188S In the absence of a contrary-intentiou, resumption by Goverument cf a 
Saranjan or ituim leaves the occupancy rights of the Saranjavuiar or 
Uiavidar untouched, and the contention that the relationship of landlord and tenant is 
put an end to by confiscation in the case of pu 1 »lie property as distinguished from the 
private property of the chief, is not at all sustainable. 

Calcutta. 


1870 

1871 


_R. In tbe matter of Ameer Khan, 6 B.L.R.392aDd TheCollcclor 

of Hooghly V. Tarak Nath Mukho. 7 B.L.R. M9 (482 Foot-note), for tbe 
same position* 
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act of state— 

(.,)_ Juy,Mw,i of Unnn wol Couvl.^Aci done h,, the East Indue 

Comp.,,,,, m e.n;r,se of Sovereujn Po,eer. Transactions ot 

(1859) Iiulelien.lent Hoverei(iii States, between each other, are govern- 
e,l by other laws tlian tliose which Municipal Courts acl- 

.ninisler Such Courts have neither the means of decreeing what is 
right, nor iJie power ot enforcing any decision which they may make. 

The Ituiah of Tanjoie, a native indepenilent sovereign, but, m virtue 
of treaties, under the protection of the East India Company, died without 
leaving issue male, when the East India Company, in the exercise of then 
Sovereign power, and in trust for the British Government, sei/.ed tlie ha, 
of Tanjore. and the wliole of the property ot the deceased Hajah. as an 
esciieat. on tlie ground that the dignity of the lia, was extinct for want 
of a male heir, and that tiie property of the late Bnju/i lapsed to tl c 
British Government. Uel.l, that as the seizure was made by the British 
Government, acting as a Sovereign Power, through its delegate, the Ivast 
India Company, it was an act ot State, to iiniuire into the propne y of 
which a ilunicipal Court had no jurisdiction. The Secret,,,-,, ot Stale fo, 

India ,n Comet .. Kanuu-hee c84'''7‘'mVa Til' 

P.C, 22-7 W.R. (Eng.l 722=1 Suther. 373=1 Sar. 084 7 M I.A. 476. 


NoTiis. 


1872 
-F. 

-R. 

1905 


Privy Council. 

p Forester v. The Secretary of State ior India in Council, Sup. 
Vol. I. A. 10—Sec same case under No. 5, infra. 

_F. Rajah Salig Rani v. Secretary of State for India, 18 W.R. 389 

= Sup. Yol. I.A. 119. See same case under No. 6, infra. 

Sirdar Bbagwan Singh v. The Secretary of Stale for India in Council, 2 I.A. 
38-Sec case under No. 7. infra- 

Dovchand r- Chhotamlal, 33 I A. 1 = 33 C. 219.-See notes under Act of 
State, 7 M.I.A. 555, stij-ra. 


Calcutta. 


-R. 

1863 
-R. 

1870 
-R. 

1870 


Baboo Teluckdharec Sahie t’. Maharajah Rajender Brotauh Sahie, W.R. 

Sp. No. 97. “ On the question of succession of a Raj to a single heir. 

In the matter of Ameer Khan, 6 B.L.R. 392.—An arrest and detainer 
under a warrant of the Governor-General in Council is not an Act of 
State, but a matter cognisable by a Municipal Court. 

Inhabitants of Mahalijjgporc y. Anderson, 7 B.L.R. Foot-note case, 
p. 452.—A Political Agent is not liable for an act done by him in his 
political capacity as an Act of State. 


Madras. 

_R, Jijoyiamba Bayi Saiba t). Kamaksbi Bayi Saiba, 3 M.H.C.R. 424.— 

Referred to in support of the position that the Government of Madras, 
1868 in taking possession of the Tanjore State and the private property of the 
Rajah on his death, did so in the forcible exercise of their Sovereign power 
an'^ not under color of any legal title. 



ACT OF STATE— {Continued). 




R. 





1869 


R. 


1879 


G. N. D. MaharajuluDgaru r. Rajah Row Puntulu, 5 H.tt.C.R. 

The special rule which exempts the property of Sovereign Princes from 
the general law of partition does not extend to personal property of 
zamindar left at his death. 

Hati Bhanji v. The Secretary of State, i M. 344 (350): same case on 
appeal. The Secretary of State for India v. Hari Bhanji, 8 U. 273, where 
the question as to the jurisdiction of Civil Courts to entertain suits 
against the Secretary of State for alleged illegal levy of import duties by 
a Collector was discussed. 

-R. Secretary of State for India v. Hari Bhanji, 5 H. 273 (279, 281).—On the 

point, “ Acts of State by Sovereign Power do net come under Municipal 
1882 Law and the cognizance of Civil Courts," and also on the point that 
'* Acts done under colour of legal title and under the sanction of 
pal Laws arc cognizable by Civil Courts though done by the Sovereign Power.’' 

-R. Kaliana Sundaram Ayyar v. Umamba Bayi Sabob, 20 M. 

1897 421.—On the method of acquisition of the Tanjore Raj by the British 

Government. 

Bombay. 

-R. Ladkuvarbai v. Ghoel Shri Sarsangji Pratabsangji, 7 B.H.C.R.O.C. 

ISO.—The Thakur of Palitana, being an independent Sovereign Prince, 
is privileged from suit in British Indian Courts, 

-F. Mir Zulef Ali v. Yeshvadabai Saheb. 9 B.H.C.R. 314.—A sequestration 

by the officers of the British Government of the private property of the 
1872 Angtia of Kolaba, a Native independent Sovereign, though made contrary 
to the express orders of the Court of Directors, cannot be questioned in a 
Municipal Court, if subsequently ratified. 

_R. Jehangir v. Secretary of Slate, 6 Bom. L. R. 131.—See notes under ACT 

OF STATE, No. (1), supra. 


1870 


1903 

(4)- 


—Sale by Government of property conjiscated for rebellion. 
Certain property confiscated by Government on account of 
( 1869 ) the owner thereof having taken part in a rebellion, was 
advertized for public auction, the notice of sale stating that 
the property would be knocked down to the highest bidder, whether such 
bidder happened to be a rebel or not. At the auction which followed, the 
person on account of whose rebellion the property was confiscated, was 
himself the highest bidder and the lot was knocked down to him. 
Immediately after the sale, tho purchaser sought to have the sale perfect¬ 
ed by depositing the purchase-money : lie was met by an objection that 
th^Oolleotor not haviag ratified tho sale, because th^e purchaser was a 
rebel, the sale would not be confirmed in his tavour Thereafter, another 
person offered a higher sum and the sale was made to him. The pmoha- 
M»(rebel) brought this suit tor a completion of the sale m his favoi^ It 
w* contended for the defence (1) that it was competent foi the Govern- 
ZTnt to impose a reetriotive condition, such as that imposed m the 

present ease, even after the lot \ha7 thT acT o “he 

dition was to be found m the notice of sale , la; v 

8 
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ACT OF STATE—(CoH/m»£;</). 

CTOVcrnmenb in sellinR fclie contiscatcd property was an act of State which 
could not be called in question in a Municipal Court: Held (1) that it 
was not competent for the Government to impose any restriction on the 
purchaser after the sale was made, even though the Government might 
have had power to attach any condition in the notice of sale : but that 
the sale having been effected and the deposit of the purchase-money 
having been made, the Government must make over possession to the 
highest bidder notwithstanding the fact that he happened to be a rebel; 
v2) the sale of the confiscated property was not an act of State, the same 
not being anything connected with the functions of Government; the sale 
l)eing determined upon, and the lot having been knocked down, to tiio 
highest bidder, the Government was exactly in the position of a private 
vendor, and the moment the lot was knocked down, the relationship of 
vendor and vendee arose between the Government and the highest l)id- 
der, so tliat the latter might sue to enforce his rights in the ordinary 
Civil Courts of the Country. Shco Lall JJohra v. Sheick Mahonted 

13 W.R. 4 (P.C.) 

(0)- licsumplion by Goccrnmcnt of a jaidud tenure—Suit by 

reprcsentalive.s of ynintce—Juri.'idiction of Mnnicipai Courts — 
(1872) .Im.s and ammunition, claim to. Maharajah Scindia grant¬ 
ed a .Taghire to a Begum S on a jaidud tenure: (i.e.) upon 
a grant of a certain district and the revenues thereof, on condition of the 
grantee keeping uj) a military force to bo employed in the service of 
Scindia, whenever called upon. The whole administration of the jaghiie. 
including the exercise of Civil and Criminal jurisdiction therein, vested in 
the grantee, who exercised a sort of delegated sovereign authority. On 
Scindia’s authority being ceded to the East India Company, the grantee 
of thejrtiVZmZ tenure entered into a treaty with the Company, under which 
she was to hold the tenure under the Company during her life-time. As 
long as she was alive, British law and jurisdiction were excluded from her 
dominions. After her death, the Regulation Law Wtas introduced tiierein 
by order of the Governor-General, under Act XVII of 1836. Since the 
death of the Begum, the Government, acting in the Political Department, 
resumed the .Taghire and seized the arms and ammunition of the Begum. 

The representatives in interest of the Begum claimed, in this suit 
the Jaghiro and to hold the same free from the payment of any revenue 
to the Government. They also claimed, in another suit, the arms and 
ammunition seized by the Government. 

The defence was that the suits were not maintainable in the Civil 
Courts on the ground that the resumption and seizure wore acts of State. 

Held, the resumption was not an act of State, because it was not the 
seizure, by arbitrary power, of territories which, up to that time, had 
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belonged to another Sovereign State. On the contrary, it was the resump¬ 
tion of lands previously held under the Government undei’ a particular 
tenure, upon the alleged determination of that tenure; the possession 
being taken under colour of a legal title, which was a title, in the Sovereign 
Power, to resume, and retain, or to assess to the public revenue, all lands 
previously held rent-free. If, by continuance of the tenure or other causes, 
a right be claimed in derogation of this title of the Government, that 
claim, like any other arising between the Government and its subjects, 
would prima facie be cognizable by the Municipal Courts of India. 

The Secretary of State for India v. Kamachee Boye Sahaba, 7 M.I.A. 
476, distinguished. 

Held, upon the evidence, that the plaintiffs failed to establish their 
title to claim the lands in this suit. 

It appearing in evidence that the Begum had purchased the arms 
and ammunition, and there appearing nothing to disprove her title thereto, 
a decree was given in favour of the plaintiffs for the value thereof with 
interest. Forester v. Secretarg of State for India in Council, 

18 W.R. 349=5ttp. Vol. I.A. 10*12 B.L.R. 120=3 Sar. 1 = I P.R. 1872. 


Privy Council. 

D. Rajah Salig Ram v. The Secretary State for India, Sup. 


Notes.- 

1872 Yol. I.A. 119. Sec next case. 


1903 


Bombay. 

_Jehangir t*. Secretary of State, 6 Bom- L. R. 131. —See 

notes under ACT OF STATE. No. (1), supt a. 


fg)_ Confiscation and seizure—Liability of confiscated estates for 

debts of the last holder—Circular order—Jurisdiction of 
(1872) Municipal Courts. After the Emperor Shah Alum was res¬ 
cued from the power of Dowlat Rao Scindia and placed under 
the protection of the British Government, the latter assigned some terri¬ 
tories tor his support and that of the Royal household, The terr.tor.es 
continued to be in the possession of the Royal household t.U about 1857, 
. u- u fh« orandson of the Emperor Shah Alum, the King of Delhi, 
havirioiued in hostilities against the British Government, the territories 
.ere faptured by -British Gov™^^^^ w. tahen 

“ erforthe support of the Royal household were resumed and confis- 
assigned fo Government. The present suit was instituted by the 

“‘ft"" who, pLr to the confiscation, had e.e- 

creditors o mortgaging the properties, since confiscated. 

The su^rwas laid'against the Secretary of State for India. The Plaintiffs 
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act of state—(C onc/«*rf). 

based their claim on a Circular Order No. 112 issued by the Judicial 
Commissioner, under the orders of the Supreme Government under which 
all mortgages effected by the ex-King on the confiscated estates were to 
be paid by the (Jovernment. The defence was that the confiscation and 
seizure being acts of State, and the Circular Order No. 112 being a 
communication between officers of Government in their executive capacity, 
the claim could not be enforced against the confiscated property and 
against the Government, as a matter of right, in a Municipal Court. 
IJoM, the confiscation and seizure were acts of State; the ex-King was 
not a person occupying the position of a mere Jaqhirdar, but was a 
Sovereign Power ; the Government, by confiscation and seizure, took the 
territories free from all charges, the charges and incumbrances created by 
the ex-King having fallen with the estate itself. 

Held, further, the Circular Order did not amount to a law : it was 
merely a Circular from the Judicial Commissioner for the information 
and guidance of the Commissioners of t!ie several Provinces; it was not 
enacted as a law and did not fall within the meaning of 21 .t 25 Yic. c. 
G7. It could not. therefore, vest in the Plaintiffs a legal right enforcible 
in a Court of law as against the Government, liajak Saluj Ram v. 

s,artaru of Htatr for In,ha . Sup. Vol. 1. A, 119=18 

W.R. 389= 12 B L R. 167 = 3 Sar. 191 = 2 P R. 1872. 


Bombay. 


NOTH. 

1903 


_R, Jehangil' v. Secretary of State, 6 Bom. L.R. 131.—See same 

case noted under case No. 1. under this heading supra. 


( 7 )_ Seizure bn conijuest—Jurindiclion of Municipal Courts. No 

^klunicipal Court can take cognizance of a suit, calling in 
(1874) (luestion tlie right of the Crown to property seized by right of 
conquest and not by virtue of any legal title. (7 Moo. I. A. 

470 followed.) Sirdar Rhn(firau Simili v. Secretary of State for India ... 

2 I .A. 38 = 3 Sar. 413 = 1 P R. 1875. 


Bombay. 

NOTEt-R- Jehatigir v. Secretary of State for India, 6 Bom. L.R. 131.— 

1903 See same case noted under ACT OF STATE, No. (1), .supra. 

(S) - Deposition of a Ruler of a Native State by the Viceroy and 

Governor-General of India in Council—Appeal to His Majesty 
(1904) in Council. The deposition of the Ruler of a Native State by 
an order of the Viceroy and Governor-General of India in 
Council is an—. No appeal lies to His Majesty the King in Council from 
9.uch order. Maharnj Madhava Sinyh, Inve. 

32 C. 1=8C.W.N. 841=6 Bom, L.R. 763=1 A.L.J. 691=31 I.A. 239 = 8 

Sar. 731. 





21 


ACTS. 

1. —Imperial. 

2. —Bengal. 

3. —Bombay. 

4. —Burma. 

5. —Central Provinces. 

6. —Madras, 

7. —North West Provinces. 

8. —OUDH. 

9. —Punjab. 

• .—(Imperial). 

ACT XXV OF 1838 (INDIAN WILLS). 

S, 7-See Wills, No. 2, 3 M.I.A. 395. 


XXXII OF 1839 (INTEREST). 

-See Cases under “ Interest.” 

Applicability--See Act XXII op 1886 (Ounn Rent), No. 3 

26 A. 299. 


_XIX OF 1841, SUCCESSION (PROPERTY PROTECTION). 

Summary order under—putting two widows in possession, each of 
one moiety of an estate does not amount to partition—See Hindu Law, 
(Widow), No. 424, 11 M.I.A. 487. 

XXIX OF 1841 (DISPOSAL OP SUITS AND APPEALS. BENGAL AND 
MADRAS). 

-See Appeal, No. 109, 9 M.I..\. 26. 

•V OF 1843 (SLAVERY). 

■See Mahomedan Law (Inheritance), No. 38, 6 I.A. 137. 

-I OF 1845 (REVENUE SALES). 

(1) S. 21 —Liability of certified parciuieer to suit by members of joint 
family. Notwithstanding the fact that a managing member 
(1874) of a family is the sole certified purchaser at a revenue sale. 

' the other members of the family may, if they chose to do 

ao sue to enforce their rights in the property, such purchase not being 

Jtfld bv S 21 of Act I of 1(845. Toondun Stngh v. Pokhnaram SzfH,h. 

Rtiectea oy o. ^ ^ ^ ^ 342 = 22 W.R. 199 = 3 Sar. 390. 

Bombay. 

_Ganaftvftnt Bal Savant v. Narayan Dhond Savant, 7 R. 467 

it wm held that a joint Hindu family should be considered 
' ^ «,™jration. whose interests are necessarily centered in the manager, 



ACTS— 1 .— Iniperial— 

Act I OF 1845 {REVENUE SALES)— 

Calcutta. 


1898 


•R. Raj Chunder Cliuckerbutty r. Dina Nath Saba, 2 C.W.N. 433 (449).— 
Referred to as showing bow strictly the penal provisions as contained 
in S. 3d, Act XI of 1859 (Revenue Sale Law) should be construed. 

_ 111 of 1845 (SECURITY FOR COSTS). 

Qiuere .—Whether this Act repeals Bengal Regulation XIV of 1829 
—See Costs. No. 10, 7 431. 


_XVI of 1845 (RE-ADMISSION OF APPEALS. BENGAL AND MADRAS). 

“ Unavoidable accident ’’—Illness of appellant's Mukhtear —Dismissal 
for default—See Appeal, No. 109, 9 M.I.A. 2G. 


- XVIII of 1848 (NABOB OF SURAT). 

See Practice, No. 37, 5 M.I.A. 499. 

-XXI of 1848 (WAGERS). 

( 1 )- )wt affecting ‘'■vhibuj contractu — Waffc.rhui contractu. After an 

action was entered in the Supreme Court at Calcutta upon a 
(1830) wager contract, wager contracts were declared invalid by the 
Act of the Indian Legislature, No. 21 of 1848. Held, not to 
affect existing contracts, or actions already commenced upon such con¬ 
tracts, there being no words in the Act to show the intention of the 
Legislature to affect existing rights. Dooluhdass Peiianiberdass v. liamloll 
Thackoorseydass. 

I Sar. 403=7 Moo. P.C. 239 = Perry, O.C. 232 = 5 M.I.A. 109. 

Privy Council. 

Notes.- F. ChottayloU r. Manickchund and Kaisrccchund, 6 M I. A. 251.— 

1856 On the subject of wagering contracts. 

-R. Juggomohun Ghose v. JIanick Chand, 4 W. R. (P.C.) 8 .—On the subject 

1859 of wagering trans.actioDS. 

Bombay. 

R-The Eastern Financial Association v. Pestanji, 3 B.H.C. O.C.J. 9 (17).— 

The rule of English law on the subject of fraudulent practice vitiating a 
contract is also to be considered as the law in India. 

-R. .Jivandas r. Framji, 7 B. H. C. 0. C. J. 45 (69).—S. 48, Registration Act 

(XX of 1866) does not apply to oral agreements completed before Act 

1870 XVI of 1364 came into force. Statutes fire 2 >^bna facie deemed to be 
prospective only. 

-P. Parekh Govardhanbhai Haribai v. Ransordas Dulabhdhas, 12 B.H.C.R. 51. 

—Bombay Act III of 1865 has not a retrospective force, and therefore ap- 

1875 plies neither to agreements collateral to wagering contracts, entered into 
prior to its coming into operation, nor to interest subsequently accruing 
due on such agreements. 

-R. In re the petition of Ratansi Kalianji, 2 B. 148 (158).—As a general rule, 

a retrospective effect should not, in the absence of express language 

1877 or necessary implication that the intention of the Legislature is other¬ 
wise, be given to Statutes or Acts. 
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ACTS—I.—Imperial—(Con^iuwrfj. 

Act XXI OF 18-48 (WAGERS^—(CoKcfjw/erf). 

R. Javanmal Jitmal v. tiuktabai, 14 B. 516. — Acts are prospective in their 
1890 operation except when they arc oxprcjsly declared to bo retrospective ur 
when they affect the procedure of the Court. 

-R. B-*lubhai Eayabhai u. Nasar Bin Abdul Habib Pazly, 15 B.79 (81)._ 

Statutes are prima Jacie deemed to be prospective in their operation. Sub- 
1890 S. 1, cL 6 of S. 4 of the Succession Certificate Act does not apply to 
proceedings in execution taken before, but pending at, the time at which 
the Act came into force. 

-R. Cbudasama Nandhabhai y. Naran Tribhovan, 22 6.884(887).—Where, the 

question being whether the prohibition contained in cl. 2 of S. 31 of 
1897 Bombay Act VI of 1888, against the alienation of a Taluqdar's estate, 
applied to an encumbrance created before, but in respect of which a 
decree for sale was passed after, the passing of the Act, it was held, on the principle 
enunciated in 5 M.I.A. lOU. that the prohibition did not apply. 


-XVIll of 1850 (PROTECTION OF JUDICIAL OFFICERS). 

(1) Liability of public servant for injjiry done by his act, illeyal Ihouijh 
bona fide —Protection of jiuUcial officers—Cantonments Act 
(1882) (XXII of 1864), S. U~Lmiatic Asylums Act, XXXVI o/1858. 

S. 4. Act XVIII of 1850 is for the protection of judicial oflicers 
acting judicially, and cf officers acting under their orders. .4n officer com¬ 
manding in cantonments, acting bona fide in the discharge of his public 
duty, and under the belief that a person was dangerous by reason of insanity, 
caused him to be arrested, in order that lie might be examined by medical 
oflicers, and caused him to be detained in his house for that purpose, he not 
being a dangerous lunatic. The medical officers, while reporting him sane, 
recommended that he should be placed under the observation of the Civil 
Surgeon of the station, for which purpose the same officer caused his 
further detention. The commanding officer, who. under Act XXII of 
1864 S. 11, had control and direction of the police in the Cantonment, 
did not proceed, or intend to proceed, under S. 4 of Act XXXVI of 1858. 
Held that, although his belief might have justified the commanding officer, 
if he had proceeded under the provisions last mentioned, yet, he not 
having done so. and not having any legal authority for what he had done, 

was not protected from liability in respect of the above acts. Sinclair v. 

„ ,, ... I3C.L.R. 185-9C.34I = 

Broughton 


9 I.A. 152 = 4 Sar. 387=R. and J's No. 69 


_XI OF 1857 (OFFENCES AGAINST THE STATE). 

Confisoation-Seo Evidence Act, No. 4, 17 A. 456=22 I.A. 139. 

_XXX OF 1858 (ESTATE OF THE NABOB OF CARNATIC). 

m_empowered the Supreme Court of Mourns to investigate,^ in a 

. summary manner, claims against the Nabob's estate. Held, 
that the provisions of that Act not only limited the extra- 
ordinary remedy which it gave to certain defined classes of debt, out 



c 



ACT5— I .—Imperial—{C’o»£^iu?<cti). 

Act XXX of 1858 (KSTATK OK THK NAIiOU OF CAUNATic)— 

threw upon a claimant more than the ordinary burden of proof ; by 
compelling the holder of any written acknowledgment, or security, 
to prove il.e actual consi.leration given for it: and upon those claiming 
the price of Hie goods delivered, proof of the fair and actual value of such 

goods ahoo(<»n Moorlooioh Kh'Oi Uahadoor v. The (iocernment . 

^ ■ 2Sar. 23=9M.rA. 456. 

__XXXV OF 1858 (LUNATICS). 

(1) Art KXXV of 1858, -S. 9- Conn of Wards in Ondh—Power to 
lease laiuls of proprietor disqiudijicd from Uniaoj. The order 
(1886) of a Civil Court declaring, under Act XXXV of 1858, an 
Oudh talukdar to be of unsound mind and incapable of 
managing his affairs, renders him a disqualified proprietor within the 
moaning of S. 9 of that Act. with the result that the Court of Wards is 
authorized to take charge of his estate without a further order of the 
Civil Court appointing the Court of Wards to be manager. A Civil Court 
having made an order declaring a talukdar to be of unsound mind and 
incapable of managing his affairs, and having, at the same time, appointed 
to be manager of bis estate the Deputy Commissioner of the District, 
who also acted as manager of the Court of Wards, held that a lease for 
more than five years made by the latter officer, as representing the Court 
of Wards, was noc invalidated under 8. 14 of the above Act, providing 
that no manager appointed by the Civil Court under it shall have power 
to grant a lease for any period exceeding five years. Sarabnl Hinqh v. 
Chapman... 13 C. 81 = 13 LA. 44=4 Sar. 700 = R. andJ 's No. 93. 

( 2 )_Disqualified proprietors of unsound mind—Suit against Deputy 

Commissioner as agent for the Court of Wards—Right of suit—See CiViL 

Puo. Code, No. 59, 22 C. 729 -22 l..\. 90. 

_XXXVI of 1858 (LUNATIC ASYLUMS). 

4._Scc Act XVIII of 1850, 13C.L.R. 185- 9 C. 341- 9I.A. 152. 

_IX of 1859 (CLAIMS TO FORFKITKl) LANDS). 

S. 20 -See IjiMiT.vnuN -Vox (XIV of 1859), No. 29, 1 1. A. 167. 

_XV of 1859 (INVENTIONS). 

(1) Jurisdiction under Act XV of 1859, 6’. 22— to suit not 
compclcntbj brouyht — Cioil Procedure Code [Act XIV of 1882), 
(1886) Ss. 25, 562, 564— -Withdrawal, transfer, and remami of suits — 
E^'ect of consent of parties as regards jurisdiction. An order 
for the transfer of a suit from one Court to another, under S. 25 of the 
Code of Civil Procedure, cannot be made unless the suit has been brought 
in a Court having jurisdiction. The judgment in Peary Jjall Mozoemdar 
V. Konial Kishorc Dassia (6 C. 30) entirely approved. When a suit has 
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ACTS—1.—Imperial—(Con^tnufd). 

Act XV of 1859 (INVENTIONS)—(ConfintMfd). 


been tried by a Court having no jurisdiction over the matter, the parties 
oannot, by their mutual consent, convert the proceedings into a judicial 
process : although, when the merits have been submitted to a Court, it may 
result that, having themselves constituted it their arbiter, the parties may 
be bound by its decision. On the other hand, in a suit tried by a compe¬ 
tent Court, the parties having without objection joined issue, and gone to 
trial upon the merits, cannot subsequently dispute the jurisdiction on the 
ground of irregularities in the initial procedure, which, if objected to at 
the time, would have led to the dismissal of the suit. A suit, having 
been instituted in a Court not of competent jurisdiction, was transferred, 
with the consent of parties, to a Court which was competent; but the 
defence of jurisdiction was set up before the issues were fixed, and was 
afterwards insisted on throughout. Held that, in the single fact that the 
defendant had personally concurred in the transfer, there had been no 
waiver of the right to maintain this defence, and that the suit must be dis¬ 
missed on the ground that it was not competently brought. A Court of 
appeal, having set aside the whole of the proceedings including the plaint, 
directed that a new plaint be presented in the proper Court. HM that this 
order, equivalent to directing the plaintiff to institute a new suit, was 
wrong, and that, with only the alternative of having leave to withdraw 
the suit and bring a new one, his suit should have been dismissed. Led- 


gard v. Bull 


9 A. i91»l3 I.A. 134 = 4 5ar.74I. 


NOTES. 


Privy Council- 
R. Minakshi Naiduw. Subramaaiya, 11 M. 26 (38), P.C. = 14 I.A. 


B iVllDftASDi naiauv. - - 

160 -In this it case, was held by the Privy Council that, the High Court 

1887 not having had inherent jurisdiction to entertain an appeal against an 
order of a District Court, under S. 10 of Act XX of 1863, because no right 
fhftt Act or by the general law, the parties could not give such 

as to waot of jurisdiction. 

Calcutta. 

D Mat™ MondalHari Mohnn Mulliok, 17 0. 136 (189), where it wae held 

tot the decision in Ledgard n. Bnil wonid appiy only .n cases where the 

is wholly iocompeteut to take cognizance of a suit. In this case. 
1889 OoMTt 18 y ^ ^ pecuniary limit of a Mun- 

a suit ^ Subordinate Judge, who found that the 

aifi’8 jurisdiotion, and ^ ^gg^ee to Plaintiff on the merits. In 

value of the suit exceeded . . over-valued, but confirmed the 

appeal, the District Court holding that the defect of jurisdiction only affected 

Bub-Judge’s decree on the m . jq second appeal, the objection as to 

the amount of costs recoveta J that, there being nothing in 8. 16 of the 

want of jurisdiction being repea trying a suit less than 

Oiv. Pro, Code „ot be said that that Court was incompetent to try the 

^ 4 
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ACTS—1.—Imperial—fCojifiHJJi'd). 

Act XV of I8S9 (INVENTIONS)— 

suit, as it would be ia a case where its jurisdiction is expressly excluded by a special 
enactment, and that, consequently, to such a case the rule in Ledgard v. Bull, 13 I.A. 
134, would not apply. 

-Applied in Ram Narain Joshy u. Parmeswar Narain Slehta, 25 C. 39, where 

it was held that a District Court, to which an appeal had been preferred 

1897 against the decision of a Sub-Judge in a suit valued at more than 
Rs. 5.000, not having had jurisdiction to entertain or dispose of the 
appeal, the High Court, to which the same had been transferred under S. 25, C. P. 
Code, had no jurisdiction to decide it. 

-R. Aklemannessa Bibi v. Mahomed Hatem, 31 C. 849 = 8 C.W.N. 703.— 

Where a Munsif tried a suit for restitution of conjugal rights which he 

1904 bad no jurisdiction to try by virtue of S. 19 (1) of Act XII of 1887, an 
arbitrary valuation being put upon it, but no objection to jurisdiction 

was taken before him or in the lower appellate Court, the High Court refused to dismiss 
the suit on the ground that the objection was not raised in manner provided by S. 11 
of the Suits Valuation Act. 

_R. Golab Sao v. Chowdhury Madbo Lai, 9 C.W.N. 956 = 2 C.L.3. 384.—An 

agreement of parties cannot authorise a superior Court to revise a judg- 

1905 ment of an inferior Court in any other mode of proceeding than that 
which the law prescribes. 

-D. Baikuntha Nath Dcy v. Nawab Salimulla Bahadur, 12 C.W.N. 590 = 6 C.L. 

J. 547.—An order of remand made with consent will bind the parties, 

1907 though made contrary to the provisions of S. 562, C.P-C. For, here, the 
question is not one of jurisdiction, but rather of the power of the Court. 

-R. Ashutosh Sikdat y. Behari Lai Kirtania, 35 C. 61=6 C.L.J. 320 = 11 C.W. 

N. 1011 (F.B.).—An order of a Court is a nullity only whore the Court 

1907 lacks inherent jurisdiction. A sale in contravention of S. 99 of the 
Transfer of Property Act is not a nullity, but an irregular sale which can 
be avoided by an application under S. 244. C.P.C.. before or after confirmation of the 
sale. 


1907 


-R. Abdulullah Sarkar v. Asraf Ali Maud.vl, 7 C.L.J. 152.—Consent cannot 

1907 confer jurisdiction upon a Court which has no inherent jurisdiction 
over subject-matter. A judgment of such Court is totally void. 

-R. Biku Halwai v. Jlohesh Halwai, 8 C.L.J. 267.—Where objection to juris- 

1907 diction on ground of valuation is taken at the earliest opportunity, but 
there is no finding, the High Court can interfere in second appeal. 

-R. Gurdeo Singh v. Chandrikah Singh, 36 C. 193 = 5 C.L.J. 611 = 1 Ind. Cas. 

913.—Although a District Judge, who once withdraws a suit to his own 
1907 file for trial, cannot, under S. 25, C.P.C., re transfer it to the Court from 
which it had been withdrawn, he has inherent power to do so when the 
interests of justice require it. It is only when a Judge or Court has no jurisdiction 
over the subject-matter of the proceeding or action in which an order is made or a 
judgment rendered, that such order or judgment is wholly void, and that the maxim 
applies that consent cannot give jurisdiction ; in all other cases the objection to the 
exercise of the jurisdiction may be waived, and is waived when not taken at the time 
the exercise of the jurisdiction is first claimed. 

Inherent jurisdiction of Civil Courts discussed. 


1907 
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ACTS—I .—Imperial—(Continued). 

Act XV of 1859 (INVENTIONS)—(C<mimu€<i). 

■ R. Girwardhary v. Bachu Singh, 5 Ind. Cas. 454.—A Civil Court has no 
jurisdiction to set aside a partition made by the Revenue Authorities on 
1909 the ground of a defect in, or erroneous exercise of, jurisdiction, without 
any issue of fraud or wrongful loss caused to the parties by reason of such 
error* 

* 

Madras. 


-Observed on in S*ankumani u. Ikocan, 13 M. 211 (213), where it was held that 

the rule in Ledgard v. Bull (13 I.A. 134) would apply only to cases where 

1889 a Court had no inherent jurisdiction ; where, however, a Court has such 
inherent jurisdiction, but there has been some irregularity in the initial 
proceedings upon which it exercised jurisdiction, the defect is one which can be cured 
by waiver. 

-R. Velayudam v. Arunachala, 13 H. 273 (274).—A suit valued at less than 

Rs. 2,500, the pecuniary limit of a Muasi0’s jurisdiction, having been 

1889 filed in, and decided by, a Subordinate Judge’s Court, without objection 
being taken to jurisdiction, went up to the High Court in second appeal. 

It was held that, the Sub-Court not having had jurisdiction over suits of less than 
Rs. 2,500 in value, the fact that the defendant did not take objection would not confer 
jurisdiction on it, in the first instance, or on the District Court in appeal. (But sec 17 
C. 155, at p. 25 Supra. 

_Dorasami Tevar v. Sri Muthu Vijaya Regunadha Dorasami Tovar, 

1 H.L.J. 837._Even if Act IX of 1861 docs not empower a District Court 

1890 to appoint a guardian of the property of a minor, it has power to do so 
under Madras Regulations V of 1804 and X of 1831. Such an order is 

not ultra vires, especially where the parties consented to such an order. 

_ ^ Kumarasami Reddiar v. Subbaraya Reddiar, 23 M. 314.—A Subordinate 

Judge in the Madras Presidency has no inherent jurisdiction to hoar 

1899 appeals. He acquires a jurisdiction only when appeals arc transferred 
to him by the District Judge. An appeal partly beard by a District 
Tudee cannot legally be transferred to a Subordinate Judge. No amount of waiver of 
parties can confer jurisdiction on a Subordinate Judge to hear such appeal, if the trans- 

fsr WAS illegal* 

_j. Manager of the Court of Wards, Kalahasti Estate v. Ramasami Roddi, 28 

M 487 = 18 M L J. 236.—Per Subrahmania Ayyar, J.—kn order of 

IflOS remand contrary to S. 664. O.P.O.. i» illegal, but capable of being vali- 
dated by consent or waiver. Per Moore, X-8uch an order is illegal 

and no consent of parties can make it valid. 

Bombay. 

B Bibi Ladli Begam o. Bibi Raje Babia, 13 B. 630 (652), where it was held 
® i where the Oonrt has no inherent jurisdiction over a suit, the 

narties cannot, by their mutual consent, give it jurisdiction. 


1888 


« « Awad bin Umar Sultan, 21 B. 851.-A consent given by 

R. Ghandulal . _ nourtnil anbsenuent to the institution of a suit. 


the Governor-General in Council subsequent 


1896 


g^nsra Ruling Chief is not sufficient under S. 433. C.P.O.. but defend- 
<%.rkh t*ATL waiv6 tho dofeeb* 

ant can W ^ ^ CaB.880=ll 

-F. Bavlat Sing Ji • ^ no jurisdiction to try a case, the 

OTaduot’of the parties cannot give it jurisdiction. 





28 


acts— 1 .—Imperial—(ConiinMed). 

Act XV of 1859 (INVENTIONS)-(Con<tuued). 

Allahabad. 

_B. Debi Prasad v. Stanley Ray, 6 A.L.J. 483 = 2 Ind, Cas. 223 .-A petition in 

insolvency addressed to the District Judge was presented to a Small Cause 
1909 Judge who had then no jurisdiction conferred upon him under S. 3 (1). 

Act III of 1907, but had such jurisdiction before he finally disposed of the 
case. Held that, having regard to the fact that the petition was addressed to the Dis¬ 
trict Judge who had jurisdiction, and that, at any moment after the jurisdiction had 
been conferred upon the Judge of Small Causes, the case could have been transferred to 
him and also to the very late stage at which the objection was raised, the case had 
been properly entertained and decided by the Judge of Small Causes. 

_R. Gajraj Singh n. Baijnath Singh. 2 Ind. Cas. 677.-lf an order passed by 

Court is-nvithout jurisdiction, neither the acquiescence of the parties in 
the passing of it, nor the delay in attacking it. can give it validity. 


Burma. 

_R. Ha Lok Maung Lu Pyaung v. Maung S.in Ya Tha, U.B.R. (1897—1901), 

443 ,_A Civil Court is bound, of its own motion, to consider whether it 

1901 has jurisdiction, so that, if, on the record, the Court discovers that it has 
no jurisdiction, it must dismiss the suit whether the parties have raised 
it or not. The question of jurisdiction is a vital one which cannot be overlooked by a 
Court of appeal or second appeal. 

jgQ 3 -R. Haung Hme Bu u. Maung Shewe Hmyin, 2L.B.R. 117. 

_R. J. N. Nandi u. G. N. Dass, U.B.R. (1905), III 0r..C.P.C., S. 25.-Undcr 

S. 25, C.P.C., the superior Court cannot make an order of transfer of a 

1905 case, unless the Court, from which the transfer is sought to be made, 
has jurisdiction to try it. 

Central Provinces. 

_R_ Kaloomm Kurmi v. Ramkisher. Kurnii, 8 C.P.L.R. 86 (90).—S. 25, 

C.P.C., applies only to cases in which the Court from which the transfer 
is made, has jurisdiction. 


1894 


Punjab. 

_R. Seth Ram Rattan v. Suudat Das, 118 P. R. 1892.—The party who had 

gone on to trial on the merits without having taken any objection as to 
1892 jurisdiction, cannot, at a later stage, raise any such objection on the 
ground of certain defects in the initial proceedings. 

— F. Phunan Mai v. Ilahi Bakhsh, P.L.R. 1900,354 (386).—Where the appeal 
in question had come on for hearing several times before the Subordinate 
1899 Judge, so that the respondents had many opportunities for objecting to 
the validity of the order of transfer to him, but, without taking such 
objection, they had gone on to trial on the merits, they were held to be precluded from 
afterwards raising the question of the alleged irregularity of the Court in taking cogni¬ 
sance of the appeal. 

-F. Hansa v. Ram Singh, 22 P.L.R. 1902 (F.B.)=36 P.R. 1902.—The mere 

fact of the respondent not having objected to the entertainment of the 
1902 appeal by the Divisional Court cannot be taken to have cured the defect 
of its jurisdiction, and he is not precluded under the circumstances from 
raising the question of jurisdiction in the High Court. 
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ACTS— I .—Imperial—(Co»i<inu«d). 

Act XV of 1859 (INVENTIONS)— (Ctniciudcd). 

_R. Parwa v. Mussammat Sangaran, 37 P.R. 1903—A judgmeot delivered by 

1903 “ jurisdiction is a mere nullity, such defect not being 

curable by consent of parties* 

_R, Maharaja of Fatidkot u, Ball Hobson and Co., 40 P.R. 1903 = 69 P.L.R. 

(1903).—The exemption conferred on a Ruling Chief under S. 433, C.P.C., 
1903 from being sued in Civil Courts without the sanction of the Governor- 
Geoeral-in-Council creates only a personal privilege in favour of such 
Chief, capable of being waived by him. and not any defect of jurisdiction. 

Sindh. 

-R. Louis Dreyfus & Co. n. Miran Bux. 2 S.L.R. 37 (41).-Whethcr a Court 
has jurisdiction to file an award and onfotca it as a decree, depends upon 
1908 the jurisdiction of the Court over the subject-matter of the original 
cause of action. Where the cause of action arises out of jurisdiction, 
the mere iDsettion of a clause in the agreement between the parties cannot confer a 

jurisdiction not given to the Court by law. 

_-XXVI! OF I860 (CERTIFICATE OF HEIRSHIP). 

g 3 _See Mahomedan Law (Dower), No. 13, 19 W.R. 315. 

INDIAN COUNCILS’ ACT. 1861. 

(1) Jurisdiction of High Gourls-Legislativc Power of the Governor■ 

General-in-Council— Delegation—Conditional legislation—M 

( 1878 ) & 25 Vic. 0 . lOi-Act XXII of 1869, S. 9.-By the terms of 

the Aot 24 and 25 Vic. c. lOi. the exercise of jurisdiotion in 
narf ef Her Majesty's Indian territories by the High Courts was 
Teant to be subject to, and not exclusive of, the general legislative power 

of the Governor-General-in-Council. 

An exercise of legislative authority by the Governor-General-in 

nlaco or territory is removed from the jurisdic- 
Oounoil, whereby any sP contemplated by the Statute 24 

“nd ^^Vict c 104 and’by the Letters Patent issued under that Statute, 
and 25 • ^ 1309 ^ passed by the Governor- 

* rouLf the Lieutenant-Governor of Bengal was empowered. 
General-m-Counci, L ^ ^utaiidis, to the Jaintia. Naga and 

from time to time, _ io other sections of the Act, whereby 

Khasi and criminal justice within the district called 

the administration of Lieutenant- 

the Garo HiUs was, jurisdiction of the Courts of civil and 

Governor, to be hy the Regulatious of the Bengal Code and 

criminal judicature cons British India, and to be vested in such 

the Acts of the Legis a appoint.—HeW, by a majority 

officers as the . that as the Indian Legislature was to be 

of the Calcutta High ' a mandate from the Imperial 

regarded ae an agent or fi executed directly by itself, the 

ParUamenfe which must m au 
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_1 .—Imperial — [Continued ). 

INDIAN COUNCILS’ ACT, 186\—(Continued). 

above provisions purporting to authorize the Lieutenant-Governor of 
Bengal to extend Act XXII of 1869 to the Jaintia, Naga and Khasi Hills, 
since tliey involved a delegation of legislative power, were void and of no 

effect. 

Held by tlie Judicial Committee of the I’rivy Council, that the deci¬ 
sion of tlie majority of the High Court was erroneous and rested on a 
mistaken view of the powers of the Indian Legislature. That legislature 
has powers expressly limited by the Act of the Parliament which cieated 
it, liut has, when acting within those limits, plenary powers of legislation, 
as large, and of the same nature, as those of Parliament itsel . 

When plenary powers of legislation exist as to particular subjects, 
whether in an Imperial or Provincial Legislature, they may be i™ll exer^ 
lend niHier absolutely or conditionally. Legislation, conditional on the 
use of particular powers, or on the exercise of a limited discretion 
entrusted by the Legislature to persons in whom it places confidence, is 
noruncomLn, and, in many instances, may be hi^ly inconvenien . 
Empress v. Burah ... 3 C.L.R. 197 = 4 C. 172 = 5 l.A. 178-^3 Sar. 834. 


NOTES. 


Allahabad. 

-R. Abdulla u. Mohan Gir. 11 A. 490.—The Govcrnor-General-in- 


Council ol India has power to make laws and regulations binding on all 

1889 persons within the Indian territories under the dominion of Her l^Iajcsty . 

no matter when such territories were acquired. It must bo presumed 
that such laws and regulations are known to the Imperial Parliament. 

Bombay. 

R. Thornton Thornton. 10 B. 422 (429). on the point that, whore laws can 

1886 co-cxist. the more natural inference is that the new law is auxiliary to 
the old one. 

_R Queen Empress f. Sarya, 15 B. 505 (512).-Bcfore the High Court 

assumes jurisdiction to hear an appeal, it must be satisfied that some 

1890 Statute conferred jurisdiction on it to hear the same. In this case it was 
held that Rule 44 of the Rules framed under S. 3 of Act XI of 1846 
(Bombay) was tiUra vires, as no power was given by Act XI of 1846 to Government to 
confer appellate powers on the Sadar Faujdari Adalut, as was practically done by the 

rule. 

_R Alter Caufman v. The Government of Bombay, 18 B. 636 (654), where, 

the question being whether Act HI of 1864 of the Governor-General of 

1894 India in Council was not ultra vires, it was hold that it was not ultra 
vires, but that the Act was within the legislative power of the Governor- 

General-in-Council. 

_Johangir v. Secretary of State, 6 Bom. L.R. 131.—On the point how far 

the Governor of Bombay aud the Members of his Council are the servants 
of the Secretary of State for India for acts done in their public capacity. 
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ACTS—1 .—Imperial—(Cojirtnutfd). 

INDIAN COUNCILS* ACT. 1861-(Concluded). 

Calcutta. 

R. Hurbullubh Naraia Singh v. Luchmeswar Prosad Singh, 26 0. 188 (192) 

1898 *‘*^^*‘ Legislature has power to overrule a statutory 

power conferred on the High Court. 

-R. SoonderjeeNanjeeu. Maylon, 26C. 874 = 3 C.W.N. 564—The power of 

the Supreme Legislative authority of India to remove any place or terri 

1899 tory from the jurisdiction of the High Court is “ expressly authorized 
and contemplated ” by the Statutes and Letters Patent which affect the 

constitution and jurisdiction of the Court. 

Madras. 

-P. Advocate General of Madras «. Arunachellam Chettiar, S Ind. Gas. 729 = 7 

M.L.T. 298=20 M.L.J. 387 = (1910) M.W.N. 14.-The Indian Legislature 
1910 has the power to confer on the High Court original jurisdiction in a 
particular class of suits arising outside the limits of its ordinary original 

jurisdiction. 

ACT IX OF 1861 (MINORS). 

Eeligious education of a Minor—See Act XL OP 1858 (Bengal), 
No. 1, 14 M.I.A. 309. 

-XXIII OF 1861 (CIVIL PROCEDURE CODE). 

S. 11 - See Execution op Decree, No. 11, 2 I.A. 219. 


-XX OF 1863 (RELIGIOUS ENDOWMENTS). 


(1) S. 10 —Appellate jurisdiction—Order of the District Judge filling 
vacancy on Committee not appealable. It is not to be assum- 
( 1887 ) ed that there is a right of appeal in every matter which comes 
under the consideration of a Judge; such right must be given 


by the enacted law, or equivalent authority. The High Court has no 
jurisdiction to hear an appeal from the order of a District Judge made by 
him on petition pursuant to S. 10 of Act XX of 1863 (Keligious Endow¬ 
ments), appointing a member to fill a vacancy on a Committee. Neither 
that Act, nor the general law, gives any right of appeal, which therefore 
does not exist from-such an order. In a cause which a Judge is compe¬ 


tent to try, if the parties, without objection, join issue and go to trial 
upon the merits, the defendant cannot subsequently dispute his jurisdic¬ 
tion upon the ground of irregularities, which, if objected to at the proper 
time, might have lad to the dismissal of the suit. But when the Judge 
has no jurisdiction over the subject-matter of a suit, the parties cannot, 
by their mutual consent, convert it into a proper judicial process. Led- 

aard v. Bull (13 I.A. lZ^)folhwed. Minakshi v. Subramanya 

^ 1 i M. 26* M I.A. 160=5 5ar. 54. 


r 



NOTES 

1887 


ACTS—I —Imperial—(Confinwcfi). 

Act XX of 1863 (RELIGIOUS ENDOWMENTS) 

Madras. 

_R. ManishaEradi i’. Siyali Koya, 11 M. 220 (231) 

it was held that a Mofussil Small Cause Court, under Act XI of 1865 
had no jurisdiction to entertain a suit for rent, on 
and that when such Court did entertain such a suit, the High Court 
jurisdiction to interfere under S. C22. Civil Procedure Code, because the Small Cause 

Court assumed a jurisdiction not vested in it by law. 

_R Raja 1.. Srinivasa, 11 M. 319 (321). where it was held that no appeal lay 

from an order rejecting an application for restoration of a petition, under 

1888 S 3U G.P. Code, which had been dismissed for default, because no right 

of' appeal had bean given by the Civil Procedure Code in eneb rasee. 

—Observed on in Sanknnrani n. Ikoran, 13 M. 211 (213), for particulars of wh.eh, 
1989 see same case noted at p* 2i, supra. 

— B. Dorasami Tevar r. Sri Dorasami Tevar, 1 M.L.3. 537,-See same case 

1890 noted at p. 27, sitpra. v 

_F. Somasundra Mocdaliar u. Vytbilinga Mudaliar 19 

was held that no appeal lay from an order under S. 5 of Act XX of 1863 
1896 on the very same principle on which it was held m Minakshi v. Subra- 
manya. 11 M. 26 (P.C.), that no appeal lay from an order under S. 10 of 

the Act. JirW, further, that the High Court could interfere under S 622. Cfv. Pro, 
Code. On the merits, however, the petition for revision was dismissed. 

R Ktishnan Chetti y. Muthu Palandi Vaeba Makali Tevar. 22 M. 172. On 
the point that an objection as to jurisdiction may be urged for the first 

4 QQft * 

time in second appeal. 

_R. Kumarasami Reddiar v. Subbaraya Reddiar, 23 M. 314 = 10 M.L.J. 51. 

1899 See same case noted At p. 27 1 supra. 

_R. Alwar Ayyangar r. Krishnaraachariar, 9 M.L.J. 173.—On the point 

whether a suit will lie to cancel a District Judge’s order under S. 10 of 

Act XX of 1863. 

R. Narasayya p. The Collector of Anantapur, 24 M. 95.—No appeal lies 
against an order of a District Judge passed under S. 16. cl. 7 of Madras 
Regulation III of 1802. 

_R. Ganne Kotappa v. Venkataramiah, 10 M.L.J. 398.—On the point whether 

an appeal lies when the District Judge exercises his discretion in appoint- 
ing Members of Committee under the Pagoda Act XX of 1863. 

_R. Ramasami Chettiar y. R. G. Orr, 26 M. 176 = 12 M.L.J. 264.-On the 

point that an objection as to jurisdiction can neither be given up by con¬ 
sent nor waived. 

_R, Gopala Ayyar v. Arunachallam Chetty, 26 M. 85.—An order made by a 

Civil Court under S. 5, Religious Endowments Act, is a judicial adjudica- 

1902 tion in the matter before it, and it is competent to the High Court to en¬ 
tertain a Civil Revision against such an order, even though S. 5 does not 

give a right of appeal. 

_R. Parasurama Ayyar u. Seshier, 27 M. 504.—We cannot assume that there 

is a right of appeal in every matter which comes under the consideration 

1903 of a Judge. Such right might be given by Statute, or by some authority 
equivalent to Statute. 
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4CTS—I.—Imperial—(Contintted). 

Act XX of 1863 (RELIGIOUS ENDOWMENTS)— (Continued). 

Bombay. 

_ R, Bibi Laaii Begam Bibi Rajo Rabia. 13 B. 650 {6S2).-Se0 aamo case 

-1884 noted At p. 27, supra. 

* '_ o Keshavv. Vinayak. 23 B.22.-An objection to jurisdiction may be raised at 

any stage of a suit, and oven after remand by the High Court in second 
1897 appeal. Want of inherent jurisdiction over subject-matter cannot be 

supplied by consent. 

_F. DavlatSinghjin. Kachar Hamir, U Bom.L.R. 1330 (1332)=4 Ind. Cae. 
830 = 34 B. 171.—See same case noted at p. 27, supra. 


1909 


1897 


P. 


•R. 


^ 1904 


R. 


1905 


•R. 


1907 


B. 


1907 


1889 


-D. 


1689 


1894 


•P. 


1902 

1908 


1902 


1908 


n 


1908 


4 

Calcutta. 

AchhaMian Chowdhry .. DurgaChurn Law. 25 C 146 (151), where it was 
held that the mere fact that a party did not take an objection in the 
Lower Appellate Court that ic had no jurisdiction to grant a review, could 
not debar him from taking the objection in appeal. 

AMemannessa Bibi «. Mabomed Hatem. 31 C. 849 = 8 C.W.N. 7O5.-Se0 
same case noted at p. 26, supra. 

Gol»b S,o b. Cho»dhur, Madho Lai. 9 C.W-N. 959 = 3 C.L.d. 385.-Saa 
same case noted at p. 26, supra. 

Gurdeo Singh b. Cbandrikah Singh, 5 C.L.J, 611=36 C. 193=1 Ind. Cns. 
918 .—See same case noted at p. 26, supra. 

Abdulnilah Sarba. b, Aarai Ali Mandai, 7 C.L.d. 153.-See same case 
noted at p. 26, supra. 

Allahabad. 

_ V Farid Uddin v. Wilayat Husain. 9 A.W.N. 168. 

- Ti.mPra«*sh 18 A. 227 = 16 A.W.N. 37.-The 
LTn^t app?, to a auit unde. S. 14 oi Act XX oi 1863 

terminating in a decree. 

Burma. 

R 8h«e 0 b. Ma E. U.B.K. Civil (1893-1896), M7. 

Hlaine 1 L-B.K. 277 .-Objection to juris- 
dS »n botin at any time, and 8. 57S. C.P.C., cannot cure it. 

^R. Lu Bein t>. Po Sei^. 3 L-B.R. 203- 

PuAjab. 

V flR PR 1902.—Right of appeal cannot exist 

p. 249 = 131 B ®- 19®’* 

Sindh. 

jtr r.o V Mitati Bux, 2 8.L.R. B7 (41). 

-B. Louie Dreyfus & Qo- «• 


R. 


-P. 


6 
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ACTS— 1 .—I mperial—(Cojiiiniwd). 

Act XX of 1863 (RELIGIOUS ENDOWMENTS)— 

(2) Law applicable to Succession to the office of dharmakarta — Reli- 
(jious endowments—Custom and usage. On a question of tho 
(1893) right of succession to the office of dharmakarta of a devastha- 
nam or temple at Rameswaram in Madura, the only law 
applicable is the custom and practice, which are to be proved by evidence. 
Both the Courts below found that, according to the established usage, the 
succession was provided for by each successive dharmakarta initiating a 
pandaram ; and, whilst in office, appointing him as his successor. It 
followed that the appointment of a dharmakarta by one who had already 
ceased to hold the office {having been removed under Act XX of 1863, 
S. 14) was not in accordance with usage, and was therefore invalid. Tho 
person whom the displaced dharmo,karta had attempted to appoint was 
head of tho mutt from which preceding dharmakartas, as it appeared, had 
been taken. Besides the above cause of invalidity in the appointment in 
question, the evidence- supported the finding that the displaced dharma- 
karta made his attempt to appoint the head of the mutt to succeed him in 
office in furtherance of his own interests, and did not bona fide exercise 
his powers, if any. This finding invalidated the whole appointment and 
applied to the headship of the mull as well as to tho oiVxcooidhawiakarta. 

liamalingam Pillai V. Vijlhilingam Pillatj 

16 M. 490 = 20 l.A. 150 = 6 Sar. 351. 

Bombay. 

Noti:s, - R. R-ijiiram v. Ganesh, 23 B. 131 (136).—The rules o( succession, in 
cases of relifiious otlices. depend upon the nature of each particular found- 
1898 ation or office, and in respect of its custom and practice must govern and 
prevail over the text law which admittedly prohibits both partition 
and alienation. 

Calcutta. 

-R. ^labanth Rainji Dass v. Lachhu Dass, 7 C.W.N. 145.—The right of 

succession to the property left by tho deceased head of a religious institu- 
1902 tion depends upon custom and practice which must bo proved by evidoico 
in each case. 

ACT III OF 1865 (CaRRIERS|. 

(1) Ss. 6, 8 and 9— Negligence — Accident, loss bg—Burden of proof in 
a suit for damages for non-delivery. The plaintiffs sued a com- 
(1898) pany, who were common carriers, for damages for the non¬ 
delivery of goods entrusted to them for carriage, destruction 
of the goods by fire having taken place on board tho company’s flat when 
moored oil the ])lace of destination. How the fire originated was not 
shown. The company did nob prove absence of negligence on thoir part, 
nor was there placed before the Original Court a case inconsistent with 
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ACTS— I .—Imperial— {Cmxtimied). 

Act 111 of 1865 (CARRIERS)— 

their negligence. The Judicial Committee dismissed an 
decree of the Appellate High Court, which proceeded on 
of the Carriers’ Act (III of 1865), that Court having takd 
as placing the burden of proving absence of negligence on the carriers. 
There were facts showing that no adequate means had been provided by 
the defendants for extinguishing a fire on board, and that the watch was 
inefficient. The defendants, accordingly, had failed to exonerate themselves. 
The Rivers Steam Navigation Company v. Choutmull Doogar 

26 C. 398=26 I.A. I =3 C.W.N. 145. 


B. 


^ ^ 
V..KU 


i J»» 


ACT X OF 1865 (SUCCESSION). 

(1) -S. 61—See Will, No. 15, 9 C.W.N. 769. 

(2) -Ss. 82, 111—Construction—See HINDU Law (Wills), 

No. 497, 22 B. 833=25 I.A. 126. 

(3) -Ss. 82, 116, 117—Construction of Hindu wills—Sea HINDU 

Law (Wills), No. 503, 35 C. 896. 

(4) -S. Ill—See Hindu Law (Wills), No. 492, 23 0.563=23 

1. A. 18. 

(5) Ss. lilt 187 — Bequest to daughters on marriage — Testator's death 

before marriage — Effect—Grant of letters of administration 
(1910) ruith will annexed to a legatee—Grant limited on appeal, but 
letters not amended — Effect—Necessity for fresh letters of ad¬ 
ministration — Effect of grant of probate pending suit and before decree. The 
clause in a will relating to the two daughters of the testator ran thus:— 
“When they will be married and if they desire to live in separate 
houses, the person in whose management ray property will be at the time 
will make separate houses for them in the vicinity of my house from the 
income of my property. For the maintenance of my daughters I fix an 
allowance of Rs. 600 a year.” Held that the will dealt with the mainte¬ 
nance in a clause which stood by itself, and that the payment of mainte¬ 
nance was not made contingent on the marriage of the ladies, and S. Ill, 

SucoM,8ion Act, ha,d therefore no application. 

In this case, another legatee obtained grant of letters of administra¬ 
tion with the will annexed, but the High Court afterwards modified the 
erant by limiting it to the realisation of the legacy given to the applicant, 
who however died before the letters could be recalled and altered acoording- 
Iv hv the District Court, BM that probate of the will had been granted 
■^thin the meaning of S. 187 of the Act, and that the subsequent limita- 

■Hon of the graint, even if right, is immaterial. ^ ^ ^ ^ 

Where probate was obtained subsequent to suit but before decree, 

HeU^U. J sufficient eomplianee with S. 187 of the Act. 

,draKi3hore Bov v.PrasanmKuman Bast ■■■ -••• 9M.l..T,7l. 
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ACTS—I.—Imperial—(Co)j/in»e<i). 

act IV OF 1869 (DIVORCE). 

_See Limitation Act (XIV op 1859), No. 2,18 W.E. 480=10 B. 

L.R. 301 ^-Sup. Vol. I.A. 106. 

- X OF 1870 (LAND ACQUISITION). 

( 1 )_Ss. 13, 24. 25—Vahiation of lavd acquired for public piir- 

poses—Thne of acquisiiion—Aivard of compensation. When 
(1897) land has been acquired under the provisions ot the Land 
Acquisition Act, 1870, changes in its condition, between the 
time of such acquirement and that of the actual conclusion ot the award 
of compensation, are not bo increase or lessen the valuation. The pro¬ 
vision in S. 25 points to ascertaining the value at the time when tlie 
land is acquired, the right to compensation being simultaneous with the 
right to the land attaching to the Government. At the time when, 
according to the claim, the right to certain plots of land attache! to the 
Government, the sub-soil had no market-value, because the surface was in 
use for public roads, having been so for about half a century ; held that, 
even if the claimants had proved a title in themselves to the sub-soil of the 
plots underneath the roads, still no market-value had been shown to 
belong to that sub-soil within the meaning of Ss. 13 and 24 of the Land 
Acquisition Act, 1870, at the time of the right therein atUching to the 
Government for a public purpose: therefore, compensation had been 
rightly disallowed. Manmatha Nath Mitter v. The Secretary of State 
for India in Cotmcil... 25 C. 194 = 24 I.A. 177=1 C.W.N. 698 = 7 Sar. 226. 

Calcutta. 

J.IOTES.-R. Maharaj Bahadur Singh v. Pacesh Nath Singh, 31 C. 839 

1904 (843). 

_D. Chairman of the Howrah Municipality v. Khctra Krishna Mitter, 33 C. 

1290 = 10 C.W.N. 1044 = 4 C.L.J. 343.—Whore the sole use to which 

1906 property had been dedicated, e.g., for cemetries, became impossible of 
execution by reason of a statutory acquisition, it will revert to the 
dedicator or his heirs discharged of such use. and they are entitled to the compensation 
awarded in respect of the property. 

_R. Wernicke v. Secretaryof State, 13 C.W.N. 1046 (1049) =2 Ind. Cas. 362.- 

The measure of compensation is not what the person who takes the land 

1909 will gain by taking it, but what the person from whom it is taken will 
lose by having it taken from him. 

(2)-Ss. 15 and 18. Compensation—Mode of assessment—Antiqui¬ 

ties not proved to have any market-value—Persons interested 

(1893) in the land acquired. The Government having, under the 
Land Acquisition Act X of 1870, commenced proceedings 
to acquire a plot of land containing granite quarries besides ancient 
temples and sculpt "re, a reference was made to the District Judge 
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ACTS—I.—Imperial— (Con/tniwd). 

Act X of 1870 (LAND ACQUISITION)—(Coniinwed). 

(Ss. 15 and 18) as to tho amount of the compensation to persons interested 
in the land: Seld-, (l) with regard to the nature of the property, that 
only the value of the stone quarries, as yielding profit, could form the 
aubjeot of assessment, and the value of the antiquities could not; for, under 
the circumstances, no market-value could be assigned to the antiquities; 
(2) the right, if not the only course of proceeding, was to estimate the 
rent at which, possibly, the whole plot might be leased, on the basis 
of bow much rent a portion of the plot, when leased for quarries, had in 
fact obtained for the zemindar; (3) to calculate the purchase-money, as 
the first Court had done, at twenty-five years of such rent, was proper, 
and no reason appeared for reducing this number of years to fifteen : (4) 
though quarry-men had been employed, and had earned money on the 
plot, they were not interested therein, in the sense intended by the Act; 
and their earnings, in which the zemindar was not interested, could not 
enter into the question of compensation and increase the award ; (5) under 
S. 42, fifteen percent was to be paid on the sum awarded. The Secretary 
of State for India in Council v. Shunmugaraya Mudaliar 

16 M. 369 = 20 I.A. 80 = 6 Sar. 296. 


Calcutta. 

Notes. -0. Narain Chandra Boial v. The Secretary of State for India in 

Council, 28 C. 182=8 C.W.N. 349.—The lessee of a taluk is a “person 
1900 interested,” within the meaning of S. 23 of Act 1 of 1894 (Land Acquisi¬ 
tion), and is entitled to compensation. 


Bombay. 

_Baghunatha Das v. Secretary of State, 29 B. 514=7 Bom. L.R. 869.— 

Appeal from assessment of compensation under the City of Bombay 
1905 Improvement Act IV of 1898. Remarks on the value of the opinion of 
the original tribunal which made the assessment. 


•R. Anandrav Vinayak t>. Secretary of State, 29 B. 569—7 Bora. L.R. 580.— 
1905 The decision of the original tribunal respected and confirmed. 

_R. Government of Bombay v. Metwanji Muncherji Cama, 10 Bora. L.R. 

907."-The “ market-value of tho land ” to be ascertained under S. 23 of 
1908 the Act means simply the price which, at the given time and place, the 
land would fetch on sale according to the then rates of the market; and 
this value depends on general pre-existing considerations, apart from the individual 
projects of a particular purchaser. 


•R. 


1906 


Punjab. 

Hira Hand v. Secretary of State for India, 21 P.R. 1909=132 P.L.R. 
1905 —The market-value of the land must be fixed with reference to 
such a use of the land as might give the owner the highest return. 
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ACTS—I .— Imperial— 

Act X of 1870 (LAND ACQUISITION)—(ConNmtfd). 

(3) Ss. 38, 39, Proceedings under — Finalitij. In proceedings 
under the Land Acquisition Act (X of 1870), Ss. 38 and 39, 
(1881) the persons entitled to take land compulsorily deal only with 
those wiio are in possession of it, or who are ostensibly its 
owners. It may happen that the real owner, being an infant, or a person 
otherwise under disability, does not appear, and is not dealt with in the 
first instance. There is, therefore, a proviso in S. 40 to the effect that 
notliing contained in tliat or the preceding sections “ shall affect the 
liability of any person who may receive the whole or any part of any 
compensation awarded under the Act to pay the same to the person 
lawfully entitled tiiereto.” This applies only to persons whose rights 
have not been dealt with in adjudications in pursuance of Ss. 38, 39 and 
40 : and does not permit a person, whose claim has been disposed of in 
the manner pointed out in the Act, to have that claim re-opened, and 

again heard, in another suit. Raja Nihnoni Singh Deo Bahadur v. Ram 
Bandhu Rai... 10 C.L.R. 393 = 7 C. 388 = 8 I.A. 90 = 4 Sar. 234. 

Calcutta. 

Notes. -D. Hurmutjan Bibi v. Padma Lochun Das, 12 C. 33 (36), on the 

ground that the proceedings regarding the apportionmenl of the com- 
1883 pensation are binding only on the parties actually before the Court at the 
time of the apportionment and are not binding on third parties, who were 
not served with notice of such proceedings, though they might have been parties to the 
proceedings regarding the settlement of the compensation, and that such third parties 
might bring a separate suit for their share of the amount settled. 


1903 


-R. Taylor v. Collector of Purnea. 14 C. 423 (429).—In this case it was held 

1887 ^hat none of the sections of the Act give power to a Judge to decide the 

question arising under S. 55 of the Act. 

P. Srimati Punnabati Dai v. Raj.ah Pudmanund Singh Bahadur, 7 C.W.N. 
538. Where an award has been made by the Collector under S. 11 of 
1903 Act I of 1891, but has not been followed by a reference to the Civil Court 
under S. 18, a claimant, who appeared before the Collector when the 
award was made, can maintain a suit in the Civil Court for the apportionment of the 
compensation awarded under the last proviso of S. 31 (2), which corresponds to the 
proviso of S. 40 in Act X of 1870. 

-R. Bbandi Singh v. Raraadhin Roy. 10 C.W.N. 991 = 2 C.L.J. 359.— 

Persons who were not parties in the Land Acquisition proceeding are not 
1905 debarred from instituting a suit in the Civil Court for apportionment. 

When a party has once availed himself of a reference to the Court under 
S. 18 of the Act, he cannot again ask for an opportunity to litigate the same matter in 
the ordinary Court. 

Allahabad. 

-R. Husaini Begam v. Husaini Begam, 17 A. 573 (F.B.).—The fact that ono 

of the rival claimants denies the right of another to any portion of the 
1895 compensation will not prevent an .appeal lying from the order of a DU- 
triot Judge awarding compensation. 


1905 


1895 
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ACTS— 1.— Imperial— (Con^inu^d). 

Act X of 1870 (LAND ACQUISITION)-(Coit(mtied). 

Madras. 

-R, Ramachaudrft The Secretary of State, 12 M. 105.—A District Munsiff 

has no jurisdictioo to entertain a suit to cancel the decision of a Forest 
1888 Officer confirmed by a District Judge, under S. 10 of the Forest Act 
(Madras), and to recover certain land. 


Punjab. 

-R. Shet Khan t>. Shamsher Khan, 37 P.R. 1905 = 35 P.L.R. 1905.—The 

Collector’s order or adjudication of the rights of the owners or claimants 

1905 to the property for which compensation was awarded, cannot be ques¬ 
tioned otherwise than by a reference to Court under the provisions of tbc 

Act of 1891, and Civil Courts cannot, in a separate suit, re-open and determine matters 
disposed of in accordance with that Act. 

_ R. Zamindars of Dhar «. Rana, S3 P.R. 1906 = 103 P.L.R. 1906 —An adju¬ 
dication as to compensation or apportionment of compensation is tanta- 

1906 mount to a decree within S. 2, C.P.C., though called an award in the 
Land Acquisition Act, and is capable of execution. 

( 4 )_ Guardian, 'pcme.ra of, to deal with minor's estate—Application 

of Land Acqxiisition Act (X of 1870) to the land of a minor — 

(1890) Insufficiency of compliance with the other requirements of the 
Act, withoxii actual compensation to the minor's estate — 
Becovery of land by minor on coming of age. The guardian of a minor’s 
©state has no power to waive a right to compensation for part of the 
©state taken under the Land Acquisition Act. 1870, although the owner, 
had he been of full age, might have waived it. Although the Court of 
Wards had no power to alienate the land of a minor of whose estate it 
had charge, yet possession might have been lawfully taken of the land 
for a public purpose under, and in conformity with, the Land Acquisition 
Act 1870 if there had been due compliance with the provisions of the 
Act’ as regards compensation to the minor's estate. Where, however, 
compensation had not been given, and a merely nominal consideration 
had passed, the Collector not having acted as the representative of the 
Court of Wards, so as to protect the interests of the minor, held that no 
valid title to the land was established as against the ward and that, on 
hts attaining full age, lie could recover it with mesne profits. Luchmeewar 

Singh v. Ghainnan of the Darbhanga ^■ 


<■ 


NOTES, 

1897 


D. 


. i 


1902 


Calcutta. 

R R..ha Nandan Jba V. Jalpa Paltap, 3 O.W.N. 748.-On Iheptin- 
V.;v.v. mpsne profits should be assessed for the period of unlawful 

Mcapa« I"? “ P®"”" • 

^ a ei,,te 30 C. 36*7 C.W.H.2*9.—HsWthat there waa 

or illuBciy in the proceedings in this case (30 C. 96) and 
tha^the E.O. case had no analogy to this case. 
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ACTS — I .—Imperial— [Continued). 

Act X of 1870 {LAND ACQUISITION)—{Cortciaded). 

-R. Ganga Ram ilarwari w. Secretary of State, 30 C. 576.—Where there is a 

bona fide award or reference by the Collector and assumption of possession, 
1903 the land vests absolutely in the Government free of encumbrances, even 
though no special notice under S. 9 has been served on persons known or 
believed to bo interested in it. 

* 

- -Relied on. Ragunath Das v. Collector of Dacca, 6 Ind. Cas. 457.—When statu¬ 
tory rights of an exceptional character have been created, the conditions 
1910 prescribed by the statute for the exercise of such rights must be strictly 
fulfilled, and if an attempt is made at merely nominal compliance with 
the provisions of the statute in the exercise of such rights, the Courts are not powerless 
to afiotd relief to a person who is aggrieved by the adoption of such a course. 

-D. British India Steam Navigation Co. v. Secretary of State, 12 C.L.J. 505 = 

8 Ind. Cas. 107.—A Land Acquisition Collector, when he holds an enquiry 
1910 and makes an award under S. H of Act I of 1894, is not a Court 
within the moaning of S. 115 of the Code of 1908, much less is he a Court 
subject to the appellate jurisdiction of the High Court within the meaning of S. 15 of 
the Charter Act. Consequently, the High Court has no power to review an award of 
the Colleotor, in the exercise of its rovisional jurisdiction or of the powers of superin¬ 
tendence vested in it under the Charter Act. 

ACT XXIII OF 1871 (PENSIONS). 

-Seo Pensions Act. 

_VIII OF 1873 (NORTHERN INDIA CANAL AND DRAINAGE). 

(l) S. 45-Suit to recover money paid as canal duos under 

mistake—Maintainability—See Acx XIX OF 1873 (N. W. P. LAND 
Revenue), No. 2, 25 A. 527. • 

-XVII OF 1873 (NAWAB NAZIM’S DEBTS). 

(1)- Jurisdiction of Commissioners — Parties. The Commissioners 

appointed under the Nawab Na^iim’s Debts Act (XVII of 
(1882) 1873, an Act to provide for the liquidation of the debts of 

the Nawab Nazira, and for his protection from legal process) 
having ascertained and certified that certain zemindari was nizamut 
property, i.e., held by the Government for the purpose of upholding the 
dignity of the Nawab Nazim for the time beir>g, the fact that this 
property had, before the passing of the Act, been conveyed by the Nawab 
Nazim to his son did not deprive the Commissioners of jurisdiction to 
deal with the question. The plain language of S. 12 of the Act is not 
controlled by any words in the preamble. A suit brought by a claimant 
against tho Government and the grantee to recover the property, with¬ 
out tho Nawab Nazim having been joined as party, could not proceed. 
Omrao v. Government of India 

I2C.L.R. 595 = 9 C. 704=10 I.A. 39 = 4 Sar. 419. 
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Act XVII of 1873 (NAWAB NAZIM’S DEBTS)—(Oowiwdfrf). 


Calcutta. 

NOTE.-R. Hassan Ali v. Chutterput Singh Dugarh, 19 C. 742.—The Com¬ 

missioners appointed under the Act (XVII of 1873) have jurisdiction to 
1891 declare the land claimed in a suit to be state properly, notwithstanding 
the fact that an alienation of such land had been made before the date 
of their award. 

(2)- Award of Commissioners conclusive—Construction of docu¬ 

ments not establishing a charge on immoveable property. 


(1892) Commissioners appointed under Act XVII of 1893, by their 
award, found that an estate was in the possession of the 
Government for the purpose of upholding the dignity of the Nawab 
Nazim for the time being,—a finding within their competence to make, 
of which the effect was that the Government held the property freed 
and discharged from all claims. In a suit against the Government it 
was alleged that the estate, when in the hands of the Nawab, had been 
charged with payment of an annuity and arrears in favour of the plaintiff’s 
father on his abandoning the title which he had set up to the property. 


Held, that the above award, under the Act, would have been a 
sufficient answer to the claim, even if the charge had originally attached 
to the estate. But, in equity, no charge could be created unless there 
was an intent to charge. Here the documents showed that this payment 
had not been legally charged upon the property, neither party having 
contemplated this result, and there having been only a mandate by the 
Nawab for payment of the annuity out of his treasury. Omrao Begum v. 
The Secretary of State for India in Council ^ -^ ^ • 


act II OF 1874 {ADMINISTRATOR-GENERAL). 

- V_ ^i^Transfer by Hindu executor to Administrator-General 

^ ^Construction of Statutes. The right of executors to devolve 

(1898) the property of their testator, with all powers and duties 

relating to its administration, upon the Admmistrator- 
* AUn, Q of Act 11 of 1874, is not confined to any 
Genera , The right is given to any exe- 

particular c deceased has been vested by virtue of 

cutor m whom that the Administrator-General shall 

the ^ t required that in a consolidating statute each enact- 

consent. It eource. must be construed according to the 

ment, when trace . . ^ at a prior time when it first became law; 

state of things whic gtatutory law bearing on the subject should 

the object being ijoable to the existing circumstances ; nor can 

be coUected and ma by indications of intention, at a prior 

a positive orevious legislation on the matter. Proceedings of 

S in oonsideratiop on 

8 
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Ad II of 1874 (AnMINISTRATOR-GENERAL)-(Con/in«prf). 


the judicial construction of Indian, as well as of British, statutes. Exe- 
cutovs having ol.tained pi-ohate of the will, and possession of the estate, 
of a Hindu testator, executed a deed, purporting to be in terins of b. 61, 
\ct II of 1874, transferring the property, vested in them by the probate, 
to tl,e Adrainistvator-Geneval. Held, reversing the judgment of a major¬ 
ity of the Appellate Court, and affirming that of the Chief Justice, that 
this transfer was valid under that section. The Admm^strator.General of 

Bengal v. P.cnlal HulUck .732)'. 


Calcutta. 

NOTFS _F. Queen Empress v. Sri Churn Chungo, 22 C. 1017 (P.B.), 

" ■ on the point that proceedings of the Legislature caunot be referred to as 
legitimate aids to the construction of an Act. 

_o Kumar Saradindu r. Dbirendra. 2 C.L.J. 481.-Under S. 433, C.P.C. 

■ a882), where there are several executors, they must all be 

nf: z :i brought. 

_R R,„n Kauai Ohosh li. Raja Sri Sri Hari Naray.an Singh, 2 C,L.J. S46 

(553) —Though the proceedings of the Legislative Oounci canoo 
1905 relerred to in interpreting Statutes, it is perfectly legitimate to eonstru 
any provision of a Statute, as to the scope of which there is room 

reasonable doubt, by reference to the previous law on the subieet. 

_R Nawab Bahadur of Murishadabad v. Gopinath, 6 Ind. Oas. 393. It won 

not be right to base a decision upon the marginal note, and it ought no 

to be treated as conclusive. 

_ R SakinaBibeen. MahomedIshak. 37 C. 839 = 8lnd. 635.-Thcrc is no 

legislation in force requiring prob.atc to be taken of a Mahomedan s Will. 
1910 It therefore, follows that such a Will should bo admitted m evidence 
though there is no probate; and the Court will determine whether ,t is 

duly proved in the suit in which it ia sought to be made evidence. 

Bombay. 

_R. Jagmohandas u. Pallonjee, 22 B. 1 (5).-The executors of the will of a 

Hindu testator, to which the Hindu Wills Act or the Probate and 
1896 Administration Act is not applicable, have the powers not of an English 
executor but of a manager in whom the probate did not vest any title 
to the estate which he administered, and whose authority to deal with the estate was 
only such as the terms of the will conferred. 

_F. Queen Empress v. Bal Gangadhar Tilak, 22 B. 112, on the 

same point. 

Allahabad. 

R Nemi Chand v. Ganesh, 7 A.L.J. 370 = S Ind. Cas. 503.-In interpreting 
a statute, a Court must not be swayed by what was understood to be the 
law in a particular locality or by a section of a community. 


1897 


1910 
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Act II of 1874 (ADMINISTRATOR-GENERAL)—(Cojitaed). 

Burma. 

-R. The Crown v. Nga Tha Dun, 1 L.B.R. 110 (111) (F-B.).—In the order of 


1901 


R. 


1901 


F. 


1902 

1903 


1903 


1903 


R. 


reference to the Full Bench. 

V 

King Emperor v. Nga Nyun Bu, U.B R. (1897-1901), Cr. p. 370.—The 
Court is not at liberty to refer to the proceedings of the Legislature, to 
understand the moaning of the term “ Pwc.” 

Crown V. Nga Yeik, 1 L.B.R. 231 (232).—The proceedings of the Legisla¬ 
ture which resulted in the passing of an Act cannot be referred to as an 
aid to the interpretation of the Act. 

- R. King Emperor v. Nga Po Thin, 2 L.B.R. 146 (152) (F.B.). 

Central Provinces. 

Khandoo v. Kaloo, 16 C.P.L.R. 70.—If there is nothing to modify, alter 
or qualify the language which the section contains, it must be construed 
in the ordinary and natural meaning of the words and sentences therein 
contained. This case turned on the construction of S. 92, C.P. Tenancy Act. 

-R. Sonsa Ghamar v. Furan Singh Rajput, 16 C.P.L.R. 145 (149). 


R. 


1906 


R. 


1900 


R. 


Seth Gangabishen v. Balmukund, 3 N.L.R. 40 (45).—Although the 
proceedings of the Legislature in passing a Statute .arc excluded from 
consideration on the judicial construction of Indian Statutes, the Select 
Committee’s reports on au Indian Bill may be referred to, to ascertain 
the object of the corresponding Act. 

Oudh. 

Jankibatasaran v. Ram Kumar Das, 3 O.C. 326.—Pre-existing legislation 
may bo referred to as an aid towards construction, subject to this, that, if 
the terms of an Act are clear, positive and express, they cannot be modified 
by indications of an intention to be gathered from previous legislation 

upon the same subject. 

Punjab. 

Mary Alice Warwick v. Charles Spencer Warwick, P.L.R. 1900, 486 (801) 
(F B.),—In a petition by wife for dissolution of marriage under S. 10, Act 
IV of 1869, where both the parties were domiciled in England, the word 
» resides in India ” in S. 2 of the Act could not be interpreted to mean 
^ • -1 India and the Courts in India are not debarred from entertaining petitions 

forXolution of nlarriogo where both Iho perties ere domiciled ... Boglood. 

Jegan Neth o. Fazla, 26 P.L.R. 1902 = 26 P.R. 1902.-A Court muet 
not construe an Act with reference to the proceedings of the Legis¬ 
lature. 

S 31 Appeal to Privy Council—Effect of order of Privy 
'council dimissing suit on pou:sr of High Court to malts orders 
uit—Petition for the amendment of an order tn Council 
7iLissing a suit-Beceiver’s liability to ^count-Eights as 

Gerieral and executors transferring estate to him 

'‘■ZZ ^ ' 


1900 


F. 


1901 


( 2 ) 


(1895) 
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Act 11 of 1874 (ADMINISTRATOR-GENERAL)—(Coitclurfed). 

Beceiver in a suit, has authority, incidental to its jurisdiction to order 
him to account, although the suit may be no longer pending. e es a e 
is in its hands, and the Beceiver is its officer, and the dismissal of the 
suit by an Appellate Court does not alter that state 
original Court in such a case may permit parties interested 

on questions as to the accounts, and may deal rvith ^ 

matters. In a suit, by a plaintiff interested in the estate, who^based 

on the alleged illegaUty of its transfer, by the executors na ^ 

will of a Hindu, to the Administrator-General (Act II o . ^ 

decrees were made by the High Court, Original and 
plaintiff's favour. The Judicial Committee, however, ^ 

legal, and the suit, brought against the peti- 

tion for such modification of the order dismissing 

maintain what had been ordered below relating that 

enabling the High Court to bring matters m disp „pi„ion 

there were no grounds for the amendmen . jurisdiction in 

was that the High Court would not be be necessary, to 

that respect by the dismissal of the suit. ’ .^jg^^.g^toj.-General should 
the can-ying out of the transfer, tliatt e upon the Court’s 

take proceedings, he could «iHieTthe Receiver or the executors 

Receiver was within its powers; an petitioner being met by 

could be called to further account 13 of the Code of 

the defence of prior adjudication 0 . . y prcvi Lall Uulhch: 

Civil Procedure). 'rfn taU - - 

The Administrator-General of Be) g ^ ^ ^ ^ 103 = 6 Sar. 660. 


-Burden of proof-See HINDU 


act IX OF 1875 (MAJORITY). 

( 1 )_G Q_Claim of minority 

LAW (Joint Family), No. 226, 25 A. 40 . 

_VII OF 1878 (FOREST). 

-See Forest Act. 

__xvn OP isyP ^ 

( 1 )- SuU for theDekkban Agriculturists' Belief 

relief. Special relief unde in a suit, which was 

(1910) Act (XVII of 1879) ^ was a suit to 

in form a suit foi P ^,ggn aeprived by fraud. 

recover property of which the “6^^ ^ ^ l.R. 5^=® 

Backi V. Bikchand Jtomal ... 199= 15 C.W.N. 297 = 21 M L.J. 89. 
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ACT XVIII OF 1879 (LEGAL PRACTITIONERS). 

^ pleader’s professional miscoaduct having amounted 
to reasonable cause,” within the meaning of S. 13 of the 
(1890) Legal Practitioners’ Act XVIII of 1879, for suspending him 
from practice, their Lordships declined to interfere with the 
decision of the High Court as to the punishment, it not being clearly 
shown that the quantum awarded was unreasonable and excessive. In 

the matter of F. W. Quarry ... 13 A. 93= 17 I.A. 199= 10 A.W.N. 231 = 

5 Sar. 638. 


Calcutta. 


Note. -R. Le Mesurier v. Wajid Hossain, 29 C. 890 = 6 C.W.N. 556 

(P.B.).—The words “aoy other reasonable cause" in S. 13. cl. (/) of Act 
1902 XVIII of 1879 as amended by Act XI of 1896. are not confined to 
misconduct in the practitioners’ professional capacity, but include all 
causes which afiord reasonable ground for his suspension or dismissal. 


(2)-S. 36 — Offer to give gratification—Letters Patent, S. 8 

“ Reasotiable cause "—Abetment — Penal Code (Act XLV of 
(1895) 1860), Ss. 41, 116. A vakil of the High Court signed and 

sent a letter to another vakil of that Court, who practised in 
District Courts subordinate thereto. The purport of this, which was one 
of several printed forms prepared for circulation to vakils practising in 
districts, was to the effect that the vakil, to whom it was addressed, “ could 
.easily send his clients’ cases, both civil and criminal,” to the writer, who 
•would conduct them in that Court, and, “ as a remuneration,” the fees 
paid by the clients would be shared between the writer and the vakil who 
bad sent the cases. The Judicial Committee concurred substantially in 
the conclusions of the High Court that this was an incitement within 
S. 116 (Abetment) of the Penal Code to commit an offence made penal by 
S. 36 (which was a special law within S. 41 of that Code) of Act XVIII 
of 1879 (the Legal Practitioners’ Act). This misconduct had been aggra¬ 
vated by the appellant’s having denied to the Vakils’ Association, North- 
Western Provinces, and caused evidence to be called to negative his 
having signed the printed letter which he had signed. Thus, there was 
“reasonable cause," within S. 8 of the Letters Patent of March 17tb, 
1866, establishing the High Court, for bis suspension, to which, for four 
years from the date of that Court’s order, his punishment was reduced. 

In the matter of Parbati Charan Chatterji ... 17 A. 498 = 22 I.A. 193 = 6 

Sar. 635, 


Privy Council. 

_In re Sashi Bhushan Sarbadhicary, 29 A. 95 (P.C.).—The 

publication of a libel by an advocate on the Judges of the High Court 
IflOB in their ju4icial capacity and with reference to their conduct in the 
discharge of their public duties is "reasonable cause” under the Letters 
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Act XVIII of 1879 (LEGAL PRACTITIONKRS)—(Coiic/uded). 

Patent, cl. (8). for suspending him from practice, even though he is a member of the 
English Bar. 

Bombay. 

-R. G. S. D. V. Government Pleader, 32 B. 106 = 10 Bono. L.R. 21—on the 

point as to whether leave can be granted to appeal to Privy Council 
1907 against an order of the High Court suspending a Vakil from practice in the 
exercise of its disciplinary jurisdiction under the Letters Patent, cl. (10). 

ACT V OF 1881 (PROBATE). 

(l) Signatures, Appearance of —Fao simile by photography. The High 
Court, considering it to have been proved by the evidence 
(1891) that the alleged testator was incapable, by reason of illness, 
of signing the will as firmly as it purported to be signed, found 
that the signatures were not genuine, and reversed the decree of the first 
Court which had granted probate. On appeal, there was no view of the 
signatures, neither party having applied to have the originals transmitted, 
or to have photographs taken of them. But their Lordships found that 
the evidence did not warrant the conclusion that, on the day on which the 
will purported to have been executed, the testator, physically and 
mentally, was unable to execute it; but that there was sufficient evidence 
to establish the genuineness of the will and the capacity of the testator to 
make it, and that the evidence for the defence was not sufficient to destroy 
the petitioner’s case on either of these points. Bamasundari Debi v. 
Tarasundari Debi ... 19 C. 65= 18 I.A. 132 = 6 Sar. 66, 


Notes. 

1895 

-R. 

1903 


Bombay. 

_R. Queon Empress u. Narain Nathu, Rat- Unr. Crl. Caa. 779- 

on the question of evidence to prove genuineness of signature in will. 

Emperor y. Wamau, 27 B. 626-on the point that the nature of the 
provisions of the will is a material element in considering the question 

its genuineness. 


(2) Application to SikhsSikhs. if Hindus—Hindu, La^v—Will 
Proof of execution — Brahmos, if Hindus Interpretation o 
(1903) Statutes—Cleaning of the xoord "Hindu," as used in the old 

and ncio Acts—Lapses from orthodox practice, effect of. 
Sikh is a Hindu within the meaning of the Probate and Administration Act. 
and probate of the will of a deceased Sikh can be granted under the Act. 


The meaning of the word “Hindu” as used in the old Acts, 
Regulations and Charters and in the modern Acts, discussed. (Sheo 
Singh Rai v. Mussuminat Dakho, L.R. 5 I.A. 87 ; Chotay Ball v. Ghunno 
Ball, G I.A. 15 ; Doe Dum Kissenchunder Shaiu v. BaidamBeebee, 2 Morley s 
Digest, 22 ; Abraham v. Abraham, 9 M.I.A. 195, B.), 

A Sikh or Hindu, by becoming a Brabmo, does not necessarily cease 
to belong to the community in which he was born. 
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Act V of 1881 (PROBATE)—(Conc/Hrfrd). 

Certain lapses from orthodox practice in matters of diet and 
ceremonial observance, held not to have the effect of excluding from the 
term^ Hindu ’ in the Probate and Administration Act one who was born 
within it and who never became otherwise separated from the religious 
communion in which he was born. Rani Bhagxcan Kuar v. Bose 
31 C. 11=7 C.W.N. 895=5 Bom. L.R. 845= 13 M.L.J. 381 =84 P,R. 1903 = 

31 l.A. 249. 

(3) Ss. 4, 12, 59, 88, 90—Eflfecb of grant of probate—See Maho- 
MEDAN Law (Will), No. 89, 33 C. 116. 

(4) S. 50—See Probate, No. 2, 31 C. 914. 

ACT XXVI OF 1881 (NEGOTIABLE INSTRUMENTS). 

(1) S. 80 —Hundi, suit on — Collateral agreement as to interest — Rate 
of interest—Usury Laws Repeal Act {XXVIII of 1866), 
(1906) Evidence Act (J of 1872), S. 92, prov. (2). The hundis upon 
which a suit was brought were silent as to interest. But it 
was proved that, in accordance with the custom of the district, the parties 
had entered into a collateral agreement, embodied in written documents, 
that the hundis should bear interest at 30 per cent, per annum. 

Held —That S. 80 of the Negotiable Instruments Act, being an 
enabling section, was no bar to the recovery of interest at the above rate. 
Gosiuami Sri Ghanshiam Lalfi v. Ram Narain ... 

11 C.W.N. 105=29 A. 33 = 5 C.L.J. 7 = 9 Bom. L.R. 1 = 17 

M.L.J. 35=1 M.L.T. 427 = 4 A.L.J. 29. 


-II OF 1882. 

-See Trusts. 

-V OF 1882. 

-See Easements. 


_VIII OF 1890 (GUARDIANS AND WARDS). 

(1) Ss. 29, 30—Appointment of guardian for minor member of Joint 
Mitakskara family—Powers of guardian and of karta—See Hindu Law 
(Joint Eamily), No. 226, 25 A. 407. 

(2) S. 53 —Appointment of married woman as guardian of person— 
_Whether she can be guardian ad litem See Civ. Pro. Code 

(1882), No. 38, 31 A. 672. 


_IX OF 1890 (RAILWAYS). 

(1) Passengers—Responsibility of a Railway Company in the case of 
passengers-^Injury to the latter by the illegal act of a fellow 
(1901) passenger-Negligence. The legal obUgation upon a Bailway 
Company to exercise due care and skill in carrying passengers 
app 9 not extend sp far that the Company can be held responsible under 
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Act IX of 1890 (RAILWAYS)—(Co)u:?»rfe<f). 


itll circumstances, for not carrying them safely. Negligence alleged 
against them must he proved affirmatively, where denied. It was not 
duty of the railway servants to search every parcel, that passed the tic e 

harrier, carried by a passenger. Words in the judgment o le 
Justice, in Collett v. The London and North-Wedern Badwov 

Co,ni,any. 16 Q.B. 984, as to the duty to ‘ carry safely, 

no act, or omission, or neglect had been proved against the Company 

their servants, tho decrees below were recommended for ^ ‘ 

■c f V 1 7 Pn<if Indian Baibvay Gompanij v. Kalidas Mukerji ... 

suit for dismissal. Bast J"""" ^ ^hv-N. 449= 11 M.L.J. 156 = 

28 C. 4UI-.iO . _ >>0»=ft Aar. .^3. 


—SED, FURTHER, CASES UNDER “COMMON CARRIERS” and “ RAILWAYS. 

ACT VI OF 1892 (CIVIL PEG. AMENDMENT). 

( 1 , _SS. 4 and 5—See CiV. PRO. CODE (.\CT XIV OF 1882), 

No. 57, 17 A. 106=22 I.A. 44. 


_I OF 1894 (LAND ACQUISITION). 

(1) Ss. 6, 9. 18 and M—Valuation of plots of land acquired for railway 
'purposes—Zanzibar ~ Lawin Zanzibar ierritoru — Ex-terri- 
(1901) torial riyhts of British subject—Zanzibar Order in Co«)iC(7. 

1884_ Treaty of Landholder's rights governed by local 

_ Indian Land Acquisition Act, 1894, Ss. 6, 9, 18, 24 —of 

plots of land acquired for railway purposes. The administration of the 
East Africa Protectorate, acting under the Indian Land Acquisition Act 
I of 1894, for the purposes of a railway at Mombasa, acquired plots of 
land on the island from owners to whom compensation was awarded. 

Possession was taken before the land had been duly acquired under 
the Act, and building for tlie railway purposes went forward without 
tlio consent of the present claimants. The provisions of the Indian 
Land Acquisition Act became applicable at Mombasa on the 27th May, 
1890, under power given by the Zanzibar Order in Council of 1884. Tho 
declaration of requirement of the land was made on the 2nd November 
following. The assessment of the value of the land acquired was made by 
a Court held by the Vice-Consul at Mombasa, and heard in appeal by Her 
Majesty’s Court for Zanzibar, which increased the compensation awarded. 

1. Held, as to the value of the land, that the claimants were entitled, 
as the Act declared (Ss. 23 and 24), to obtain as compensation the market 
value at the date of the above declaration of requirement including such 
advance in v'alue as had then taken place. Any rise in value afterwards 
likely to accrue from the use to which the land was intended to be put 
was expressly excluded from consideration in determining the value by 
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S. 24. The valuation of the Vice-Consul was more consonant to the 
evidence and was based on sounder principles than that of the Court for 
Zanzibar, which had given misleading importance to sales of small 
building plots close to Mombasa, and had attached importance to potential 
values to come; and these had been sources of error. 

2. As part of their compensation, the respondents claimed the value 
of the buildings erected on the land before the date of the declaration, 
alleging that the buildings had, as soon as they were attached to the 
land, become the property of the then owners of the land, according to 
English law. That law, however, recognizes the principle that the 
incidents of property in land are regulated by the law of its site. Therefore, 
the system of law applicable on this question was the law of Zanzibar 
regulating the holding of immoveable property. That law was the 
Muhammadan. It was true that Article XVI of the treaty of 1886 
conferred on British subjects the rights of exterritoriality as regarded 
their persons and their property. But that was consistent with the 
application of the rule of the lex loci rei sitce. 


The whole question turned on the meaning of exterritoriality. It 
could nob be maintained that, when an Englishman in foreign territory 
having that right purchased land, it was thereupon attended by the • 
same incidents that would belong to it, if it were treated as actually 
transferred bo England. The real state of things was that the English 

law, for such purposes as the present, applied the local law of Zanzibar. 

« 

According to this local Mahomedan law. as proved in the Vico- 
Oohsul’s Court, the owner of land, on whoso property another person has 
built without his consent, is not entitled to the building as having become 
attached to the land, but is only entitled to have the building removed and 
the land restored to its original state. In this case that right ceased on 
the acquisition of the land. Whatever its value while it lasted, as a 
measure of compensation that value was no part of the present claim. 


The source of jurisdiction is the Treaty, giving authority to the 
Queen in foreign territory, Zanzibar. The English Acts relating to 
foreign jurisdiction supervene, enabling Her Majesty in Council to 
order in what way her authority over British subjects there shall be 
exercised. The order in Council then is that jurisdiction shall be 
exercised partly in accordance with certain Anglo-Indian legislation and 
partly with English law. That legislation is silent on this point; and 
tile English law, for purposes of which the present is one, incorporates 
law of Zanzibar. Secretary of State for Foreign Affairs v. 

PiUin, Co.... 

7 
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1909 


CALCUTTA. 

Notes. -R. Fink v. Secretary of State. 34 C. 599. Profit from the 

3 nost advantageous disposition of land is one test for determining its 
1907 market price. The utility which may be calculated by a prudent business 
man is also an element for consideration. 

_R. Ala-ul-Haq v. Secretary of State. 11 C.L.J. 393 = 3 Ind. Cas. 277.—The 

market value should be ascertained, not according to its present disposi¬ 
tion but laid out in the most lucrative and advantageous way in which 
the mvner could -lispose of it; and this is to be determined with reference 
to its future utility, but it must not be entirely conjectural. Such future utility must 
be estimated by prudent business calculations. 

_R. aiofiz Sheikh o. Rasik Lai Ghosh. 6 Ind. Cas. 796 (799)-ou the subject of 

the right of tenant of homestead land lo cut and appropriate fruit trees 
grown on the holding. 

BOMBAY. 

In re Dorabji Cursetji. 10 Bora. L.R. 675.—Different kinds of land must 
be differently valued and the valuation must also vary according to 
advantage or disadvantage as regards communications, but such questions 
must be dealt with in relation to future utility. The whole area possesses 
the same potcntialitie.s, only in a varying degree, and the claimant is entitled to have 
included in the market price of his land such speculative advance therein as has already 
taken place in consequence of the improved pro.spects of the locality. 

_Applied. In re Dhanjibhoy Bomanji. 10 Bom. L.R. 701 (707).—In the P.C. 

case, the Court was required to value land wholesale by the acre, but the 
1907 remarks of their Lordships apply equally well to more detailed valua- 
tious by the square yard. 


1910 


-F. 


1907 


_R. Ciovernment of Bombay v. Merwauji Muncherji, 10 Bom. L.R. 907.—As 

1906 to the value of the opinion of an expert witness in matters of valuations. 

(2) Ss. 0, V, 11, 15, 18 and 40—Acquisition of Unid for piiblic pur- 
poses—Enqiiinj previous to declaration under S. 0—Notice to 
(1905) owners of land, necessity for — Collector's proceediny adininis- 
traiivc aiul not jiulicial. The Bank of Bengal, desiring to 
extend its premises, negotiated with the owner of the houses and promises 
adjacent to its ofiice, for tlie acquisition of the same; but, finding that 
the owner would not come to terms, it set in motion the machinery of 
the Land Acquisition Act. On tlie report of the Secretary to the Board 
of Revenue, to whom the matter had been referred, the Lieutenant- 
Governor issued a declaration to the effect that the land in question was 
needed for public purposes in the sense of the Act. Subsequently, the 
Collector, after enquiry, made tlie award required by tho Act, fixing the 
value of tho property. Tho owner of tho property filed a suit for declara¬ 
tion that tho declaration by the Lieutenant-Governor and all proceedings 
thereunder were null and void. Tho plaintiff objected to tho first enquiry, 
Qii tho ground tliat it was conducted behind his back and no notico of it 
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was sent to him, and to the second 6 nquir 5 ^ on the ground that the 
Golleotor, who conducted the enquiry and made the ' award,’ availed him¬ 
self of information supplied to him, without the knowledge of tlie plaintiff 
and not disclosed at the enquiry. Held, that there is no provision in the 
Act requiring or implying the presence or knowledge of the owner of the 
land. In S. 40 of the Act, neither the promoter nor the possible objector 
is mentioned. The nature of the first enquiry is in no sense litigious and 
the owners of the land are purposely ignored. The Government is given 
control of the enquiry in the interest of the public. Under the circum¬ 
stances of the case, no exception can be taken to the adequacy of the 
proceedings at the first enquiry. Held, further, that the proceedings at 
the second enquiry resulting in the ‘ award ’ are administrative and not 
judicial. If a judicial ascertainment of value is desired by the owner, be 
can obtain it by requiring the matter to be referred by the Collector to 
the Court under S. 18 of the Act. In the absence of fraud or corruption, 
the fact that the Collector obtained information without the knowledge 
of the plaintiff and did not disclose it at the enquiry would not vitiate his 
proceedings. Ezrav. The Secretary of Stale for India 

9 C.W.N. 454=1 C.L.J. 227 = 7 Bom. L.R. 422 = 32 C. 605 = 2 A L.J. 771=32 

I.A. 93=8 Sar. 779. 


CALCUTTA. 


NOTES.-R. Administrator General of Bengal v. Land Acqn. Collector of 24 

Pergannahs, 12 C.W.N. 241 (245).- In rejecting an application under S. 18, 
1905 cl. (1), Act 1 of 1894, asking for a reference to the Civil Court, tbe Collector 
acts judicially, and bis order is subject to revision by the High Court. 


-p. British India Steam Navigation Co. v. Secretary of State for India, 12 
C.L.J. 505 = 8 Ind Cas. 107 ( 109 ).—The High Court cannot review an order 
1910 made by tbe Collector under S. 11 of the Land Acquisition Act either 
under 9. 115, C.P.C.. 1908, or under S. 15, Charter Act, 1861, as be is 
not a Court within the meaning of tbe former section and not also a Court subject 
to the appellate jurisdiction of the High Court under the latter section. 

BOMBAY. 

__4«nr Jn Government and Nanu Kothare, 30 B. 275 = 7 Bom. 

h R. 697 ( 703 ).—The Collector, making an award under Act I of 1894, is 
the agent of the Government, and acts in bis administrative capacity. 

BURMA. 

_ji Shwe Gaung t). Tbe Collector, 4 L.B.R. 71 (72). 

PUNJAB. 

Ferman Shah v. Secretary of State, 68 P.R. 1907.=83 iP.W.R. 


1907 




• iil907 
^08 


I 


— Fr 

1907. 

4 

F. 


Macdonald T. Secretary of State, 193 P,R,.1908-167P-W-®* WOB- 
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SINDH. 

1908 -Secretary of State, 2 Sind L.R. 68 (73).— 

Si7ne as in 30 B. 275, at p. 51, supra. 

(3) Compensation — Aivard made by the special Judge — Appeal — Pro- 
cp.durc adopted by the High Court. Where, on appeal from an 
(1909) award made by the special Judge in a case arising out of pro¬ 
ceedings under the Land Acquisition Act (I of 1894), the 
High Court, reviewing the earlier awards and comparing the prices realised 
on sales of land in the neighbourhood, having regard to the special advant¬ 
ages of, and drawbacks to, their respective situations, and having heard 
the evidence of experts on both sides, came to the conclusion that the 
total compensation due to the claimants ought to be increased, their 
Lordships aflirmed the decision of the High Court. The Secretary of the 
State for India in Council v. The India General Steam Navigation and 
liailway Company, Limited ... 10 C.L.J. 281 = 11 Bom. L.R. 1197 

= 36 C. 967 = 14 C.W.N. i34=19M.L.J. 648 = 4 Ind. Cas. 448 = 36 I.A. 200. 

ACT XV OF 1895 (CROWN GRANTS). 

(1) Effect of grant under, contrary to Hindu Law—See Act I OF 1869 
(OuDH Estates), No. 20. 2 C.L.J. 194. 

2.—BENGAL ACTS. 

-IV OF 1840 (FORCIBLE DISPOSSESSION). 

(1) -Party in possession by virtue of a Magistrate’s order under— 

See BoundaIUES, No. 3, 12 M.I.A. 145. 

(2) -An order of a Magistrate in a proceeding under Act IV of 1840 

does not create a title by prescription—See, further. Regulation XI 
OP 1825. No. 63, 7 I.A. 73. 

-IX OF 1847 (ALLUVION AND DILUVION). 

(1) Assessment to revenue, finality of, upon land withhi an estate per¬ 
manently settled — Non-liability to assessment of alluvial land 
(1889) reformed within such an estate, m abatement having been made 
on account of previous diluvion—Act IX of 1847, constructiori of 
—Jurisdiction of the Civil Courts in regard to orders of Revenue Authori¬ 
ties. A review of the legislation anterior to Act IX of 1847 shows 
that, whilst it was intended to bring under assessment lands not includ¬ 
ed in the permanent settlement, whether waste or gained by alluvion 
or dereli6tion from sea or rivers, yet all such lands as were comprised in 
permanently-settled estates were to be rigorously excluded from further 
assessment. Lands included in the permanent settlement having after¬ 
wards been covered by water, and having then been formed again on 
the same site, held not to be lands “ gained ” from the river by alluvion 
or dereliction within the meaning of Regulation II of 1819, that 
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expression being confined to meaning lands gained since the period of the 
settlement. The effect of Act IX of 1847 was merely to change the 
mode of assessment in the case of lands already liable to he assessed 
under legislation in force when that Act became law. It was not the 
object of that Act to bring under liability land re-formed on the site 
of land pi'eviously lost, within , the area of a permanently-settled estate, 
the revenue upon which had been paid without abatement since the 
permanent settlement. Where an order of the Board of Revenue, pur¬ 
porting to be made under Act IX of 1847, subjected land included in 
the permanent settlement to assessment, held, that the District Civil 
Court had jurisdiction (which, therefore, might be invoked as a matter 
of right) to entertain a suit brought by the land-owner contesting that 
order, aud to declare it unauthorised by law. Secretary of State for 
India v. Fahnmidunnissn Begum ... 17 C. 590=* 17 I.A. 40 = 5 Sar. 391. 


PRIVY COUNCIL. 


Note. -—R. Jagadindra Nath Roy v. Secretary of State, 80 C. 291 = 7 

C.W.N. 193=30 I.A. 44=9 Bora. L.R. 1.—Sec s,anie case under this 
heading, infra (No. 2). 


(2) Ss. 3, 5, 6—A.^sessment of revenue — Lands, formerly part of the 
bed of the Brahmaputra, if included in Permanent Settlement 
(1902) —Onus of proof — Presumption—Public navigable river, bed of, 

if can be presumed to have been permanently assessed —Thak 
and survey maps, value of, as evidence, generally and also when the ques¬ 
tion is as to the land being included in the Permanent Settlement. Act IX 
of 1847 has no application to lands included in the Permanent Settlement 
of 1793 * and no new assessment of such lands can be lawfully made. 
Secretary of Slate for India v. Srimati P'ahamidunnissa Begum 

(L.R. 17 I.A. 40, E). 

In every case, the question what lands were included in the Perma¬ 
nent Settlement is a question of fact which may or may not be satis¬ 
factorily proved by subsequent survey maps. The onus of proving that 
any particular lands were so included is on those who affirm that such 


was the case. , . . j u* u • 

The question was whether certain pieces of land, which were in the 

vear 1881 assessed with Government revenue as fresh additions and 
Lrplus accretions to the Appellant’s estate nnder Act IX of 1847, were 

lands which were included in bis permanently-settled estate; 
l~?ana etvev nraps of 1851.1853 showed these lands, which 
were then under water in the bed of the Brahmaputra, as forming a part 

of , still lay on the appellant to shew that the'lands 

wer«^n» in tht^ermanent Settlement of 1793, and the thak and 
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survey maps of 1851-1853 could not have the effect of shifting that burden 
on to the other side. 

That, supposing that the lands had formed a part of the bed of the 
Brahmaputra in 1793, the Brahmaputra being a public navigable river, 
the Court could not properly assume that its bed was included m the 
assessment then permanently fixed. Nor could the Court assume that a 
state of things existed different from what appeared from any evidence 
before the Court,'uu., that the lands were dry lands in 1793. It was 
consequently competent for the Court to decide were new 

accretions and as such properly assessable under S. 6 of Act IX of 184/ 
Maps and surveys made in India for revenue purposes are ofiicial 

documents prepared by competent persons and with such publicity and 
notice to persons interested as to be admissible and valuable evidence of the 
state of things at the time they were made. They are not conclusive and 
may be shown to be wrong: but in the absence of evidence to the contrary, 
they may be properly judicially received in evidence as correct when made. 
[Satco^oH Ghosh 3/ondof v. Secretary of State, ‘22 C. 252 ; Syama Sunderi 
Dassya v. Joyobimdhu Sooter, 16 C. 186; Sarat Sumhri Debya v. Secre¬ 
tary of Slate, 11 C. 784 ; Ramjevan Shtqh v. Collector of Shahabad, 18 
W R 64 ; Ramjevan Siiiqh v. Collector of Shahabad, 19 W. R. 127, R.), 
Where the lands are admitted not to he within the Permanent 
Settlement, the last survey made under S. 3 of Act IX of 1847 is to be 
taken as the starting point for deciding, when the next survey is made, 
whether the lands are within Ss. 5 and 6 of that Act. But when the 
question is whether lands shown on a particular fhak or survey map made 
since 1793 were or were not included in the lands cliarged with the 
assessment permanently fixed in 1793, the enquiry is enlarged, and a 
Court dealing with the evidence ought not in all cases to act on those 
maps as decisive in the absence of evidence to the contrary. {Fahainidan- 
7 iissa Begum v. Secretary of State for India, 14 C. 67, R). Maharaja 
Jagadindra Nath Roy Bahadoor v. The Secretary of State for India in 

Qonncil . 30 C. 291 = 7 C.W.N. 193 = 5 Bom. L.R. 

I =8 Sar. 412 = 30 l.A. 44. 

CALCUTTA. 

Notes. -Relied on. Abdul Hamid v. Kirau Chandra Roy, 7 C.W.N. 849. 

The object of the thak map being to delineate the various estates borne 
1903 on the revenue roll of the District, the entry in a thak map that certain 
lands formed part of a certain estate is a relevant fact under S. 36, 

Evidence Act. 


_R. Gokul Chandra Das v. Kara Sundari Dasi, 9 C.W.N. 383 ( 386 ).—Because 

certain lands are shown in the thak map as comprised in a certain estate, 
1904 that ought not to be taken as conclusive evidence that the lands are a 
part of that estate. 



ACTS—2.—Bengal—(Cwi^rttwi). 

Act IX of 1847 (ALLUVION AND DILUVION)—(Co7M:iadai). 

P. Auanda Hari Basak v. Secretary of State for India in Council, 3 C-L.J. 
4 tiAe The thak and survey maps are valuable evidence of thestate of things 

1906 at the time they were made, but it does not follow that they show conclu¬ 
sively what was thestate of things at the time of the Permanent Settlement. 

-F. GajhooDamor Singh u. Kotwor Jagatpal Singh, 11 C.W.N. 230-3 C.L.J. 

415.—Topographical survey maps are admissible in evidence to prove boun- 
1906 daries, even though they were not prepared under any statutory authority. 
In this case they were prepared by competent officers of Goverument on the 
best information available, and, in the absence of bettor evidence, they may be relied 
upon to prove boundaries. 



1907 



1907 


MirzaShamsher u. Kunj BehariLall, 7 C.L.J. 414=12 C.W.N. 273=3 M, 
L.T. 212.—Revenue survey maps are evidence of title and possession, 
and till that evidence is rebutted by other evidence of title, cfioct should 
be given to the state of things as indicated by those maps. 

Brojo Nath Bose v.Raja Sri Sri Durga Pershad Singh, 12 C.W.N. 193 = 5 
C.L.J. 583=34 C. 753.—As to the position of the Digwar of Tasra and 
Babaraband in Jheria and the nature of his tenure. 


-R. Dunne v. Dharani Kanta Lahiri. 35 C. 621 (627).—Case in which it was 

held that the evidentiary value of the thakbust map and the survey maps 

1908 produced on behalf of the plaintiff was greater than that of the survey 
map produced on behalf of the defendant. 

-F. Nobendra Kishore Roy v. Lutful Huq, 2 Ind. Cas. 513.—There are certainly 

cases in'which the thak map is quite sufficient to raise a privia facie case 

1909 on behalf of the person pleading it and to put the other side to the task 
of rebutting that evidence ; but it would not be right in point of law to 

direct the Court that it ought, in all cases, to act on the last tkak or survey map and to 
treat it as decisive in the absence of evidence to the contrary. 


-F. Moizuddi Biswas v. Ishan Chandra Das, 7 Ind. Cae. 849.—A thak map is 

1910 valuable evidence of possession and title. 


-Relied upon. Sarat Chandra Singh v. Chandra Mohan Bandopadhya. 12 C.L. 

J. 216 = 7 Ind. Cai. 140.—It cannot be presumed as a matter of law that 
1910- the boundaries of an estate as shown on the Ikak or the survey map arc 
identical with the boundaries as they stood at the time of the Permanenl 
Settlement; but it is open to the Court to presume, in the circumstances of a particular 
case, that the condition of the locality has not changed materially between the date of 
the Permanent Settlement and the time of the Revenue Survey. 


ACT XL OF 1858 (MINORS). 

(1)- Religious education of an infant—Parentage of the infant — 

Act IX of 1861. A child born in India, whose father was a 
(1871) European British subject and a Christian, must be presumed 
to have the father’s religion and bis corresponding civil and 
social stains, and it is the duty of a guardian to bring up his ward in his 
father’s religipn. 

An jnfant, the child.of a Christian father and the issue of a Christian 
manage,'.wasJpft^ hy thg^death pf, her father, of very tender age, and 



56 


ACTS— 2. —Bengal— (Continued). 

Act XL of 1858 (MINORS)— (ConiiHugd). 

brought up by her mother as a Christian during her early youth. Her 
mother, after cohabiting with a man having a wife and professing 
the Christian religion, became, with him, a Mahomedan for the purpose, 
as it appeared, of giving legal effect to a Mahomedan marriage between 
them, but which alleged marriage was not proved to have been duly cele¬ 
brated. 

The infant, after attaining the age of fourteen yeai-s, and being 
with her mother, professed a desire to become a Mahomedan in religion, 
and adopted the Mahomedan mode of life. The Courts in India, having 
been applied to, under the circumstances, by her relatives, to remove the 
infant from the custody of her mother, made an order under tlie pro¬ 
visions of the Acts, Nos. XL of 1858 and IX of 1861, and placed the infant 
under a Christian guardian. Such order, on appeal, was contirraed by tlie 

Judicial Committee. Skinnerv. Ordc ... 17 W.R. 77-10 B.L.R. 125 = 

3 Sar. 34*8 Moo. P.C- (N.S.) 261 =2 Suther. 521 = 14 M.I.A. 309. 

MADRAS 

_Venkamma v. Savitramma. 12 H. 67 (69), where the suit of a 

Brahmin widow, to recover her illegitimate child from defendant, to 
whom she had entrusted it for nurture, was dismissed, it being found that 
the plaintiff was leading an immoral life. 

JIariyumma v. Rev. Bosbard, 1 M.L.T. 347.—lu a suit by a mother for 
possession of her minor daughter, the interest of the child is the most 
important thing to be considered by the Court. 

BOMBAY. 

Id the matter of Saithri, 16 B. 307, where it was held, inter alia, that, 
in deciding the guardianship of a child, its welfare, irrespective of its age, 
is the main feature to be regarded. 

CALCUTTA. 

In the matter of Ram Kumari, 18 C. 264—ou the point that there are 
several distiuct religious communities existing side by side in India and 
that a Hindu woman, becoming a convert to Islam, cannot, without 
giving notice to her husband or seeking the help of the Court, have her 
marriage dissolved in relation to the law of bigamy in British India. 

BURMA. 

1898 - R. U.B.R. (1897-1901), 488 (Civil). 

(2)- Partition—Effect of separation in estate—Apportionment of 

debt for which father was joinlh/ liable. A family having 
(1882) become scpaiatc in estate with appoitioninont of a debt, once 
joint, among its sovoial meml)ors, the sons of one of the 
latter, on their father's decease, are not liable for the whole debt, for 
which he, at one time, was responsible jointly with the rest of the family, 
but only for his portion of tlie debt. Dnrga Persad v. Keshopershad 
Smgh ... ... 11 C.L.R. 210 = 8 C. 656 = 9 LA. 27 = 4 Sar. 332. 


1888 

-R. 

1906 

-R. 

1891 

-R. 

1891 
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BOMBAY. 

Notes.— -R, Babaji V. Shcshgiri, 6 B. 593.—Where it was held that, when a 

certificate has been granted by the District Court to a minor iu respect nf 

1882 his share in joint family property, the minor’s undivided sbiiro cannot be 
attached with a view to divide off and ascertain the minor's share ; such 
ascertainment and division can be effected by a regular suit. 

— D. Narasingrao Ramachandra v. Venkaji Krishna, 8 B. 395.—Where it was 
held that three brothers, menibors of an undivided Hindu family, were 

1884 competent to proceed with a suit to set aside an alienation of the family 
property, on behalf of themselves and their minor undivided brother, not¬ 
withstanding the non-production of a certificate of administration under S. 2 of Act 
XX of 1861. 

-R. Pikdmakar Vinayak-Josbi n. Mahadev Krishna Josbi, 10 B. 21 (22), as 

not establishing more than that, when an infant member of an undivided 

1885 Hindu family ought to bo a party to a suit by name in order to bo bound 
by it, he is not properly represented by the manager of the family ; but 

must be represented by a certificated guardian ; and the question, whether the plain¬ 
tiffs (minors) were bound by the proceedings in the former suit instituted by their elder 
brothers, must still be determined on general principles of Hindu Law. 

-R. Daji Himat t>. Dhirajram Sadaram, 12 B. 18 (22).—A mother does not 

1887 properly represent her minor son in a suit, unless she bad obtained a 
certificate under the Minore Act (XX of 1864). 

-R. Virupaksbappa u. Nilgangava. 19 B. 309 (P B.).—Where it was decided 

that a guardian cannot be appointed, under Act VIII of 1890, to the pro- 

1694 pecty of a minor, who is member of a joint Hindu family governed by ( be 
Mitaksluira Law. 

MADRAS. 

-Obsorved on in Kamaraju v. Secretary of State for India, 11 H. 309 (315) 

(P.B.).—Where it was held that the decision of a Survey OITiccr, on an on- 

1888 quiry, under the Boundary Act, 1660. was binding on a minor zemindar, 
who was represented at the enquiry by the manager of the estate appoint¬ 
ed under S. 8 of Madras Regulation V of 1804. 

ALLAHABAD. 

_R. Lai Bahadur Singh v. Sispal Singh, 14 A. 498 (499).—A paternal uncle in 

a joint Hindu family is competent to dispose of his nephew’s estate during 

^892 latter’s minority. 

_p. Sham Lai v. Ghasita, 23 A. 459.—Apart from any question of fraud, a 

decree passed against miQor.«i is not binding on them, if they arc not pro- 

1901 porly represented by a legal guardian. A m.arriod woman is in Jaw in¬ 
capable of acting as guardian of her minor children in a suit against them. 

CALCUTTA. 

_D Jogi Singh «. Kunj Behari Singh. 11 C. 509-A decree made in a suit 

brought (when the O.P.O-, Act VIII of 1859. was in force) agajnsb a widow 

laSS for self and as a guardian other minor children, is binding on them, 
oven though the mother had not taken out a cortificato under Act XL of 
1868 and uo pormi,.iou was giveD by Ihe Court to tho mother to defend on 

behalf of the infants under S. 3 of that Act. 

8 
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-Etplaioed in Sham Kuar v. Mohauunda Sahoy, 19 C. 301, where ib was held 

that no guardian can be appointed under Act VIII of 1890 fora minor 

1891 member of a joint Hindu family, where he has oo separate estate to be 
administered ; but the case in 9 I.A. 27 not having decided the point 
whether a guardian of the property of a minor member of a joint Hindu family could 
or could not be appointed, it was held inapplicable. 

(3)-S. 3— Order (jraiititu/ certificate to act as (juardian of minor — 

Obtaining a certificate—Majority Act (IX of 1875). When 
(1890) a Court, to which application has been made under S. 3 of 
Act XL of 1858 for a certificate, has adjudged the applicant 
entitled to have one, he then substantially obtains it, although it may 
not bo drawn up or issued at the time. Having obtained such an order, 
he has in substance complied with the terms of the Act; in the same 
way as, when a plaintiff has judgment that ho shall have a decree in his 
suit, it may be said that he has then obtained his decree. Therefore, 
where a minor has been represented in a suit by a person who had 
obtained an order for a certificate under S. 3, but had- not had it issued to 
him, the absence of a certificate was held to be not sucli an irregularity 
as entitled the minor, on coming of age, to have the proceedings set 
aside on the ground that ho had not been properly represented. 
Mimg7iira?7i Manvari v. Oursahai Ma?ul: Liakat Hossein v. Gursahai 
Nand ... ... 17 C. 347= 16 I.A. 195 = 5 Sar. 463. 


BOMBAY. 


NOTIiS.-R. Queen Empress u. Sarya, 15 B. 905 (510).-In iuterproting the 

1890 intention of the Legislature 

and the meaning of the words when it was passed. 

-R. Cursandas Natha u. Ladk.avahu. 19 B. 571.-A minor may. on coming of 

^ ^ him, when he 

1895 was amuior.setaside. on the ground of fraud or negligence of his guardian 

ad Mem. He catmot apply for a review of judgment. 

1895 -R. inre Lala Bahrumal, Rat. Uor. CrI. Cas. 803.— 

-D. Nav..zb»i V. PcstODji, 21 B. 400.-The provisions of the Succession Act are 

1898 “-osc of Act XL of 1858. The order for the grant 

of proDHic is t<fcul(iUiouut to the grunt itsolf. 

R. Virupakshappae. ShidappaaudBasappa, 26B. 109 = 3Bom LR 565 —on 

the point that, whore a party to a suit who had stated himself to bo of 
1901 ago m a pr.or su.t wishes to get rid of it and claim the privileges of 
minority, the onus of proof of minority lies on him. 

—P. Shivrarn n. Krishenbai, 31 B. 81 =8 Bom. L.R. 897.-For the purposeol S. 3 

1906 Act. .t rs enough that a person has obtained an order lor a certificate of 
guardianship of a minor under Aet XX of 1361. It is not necessary that 
any formal certificate m purbuauce of such order should be obtained. 


1690 


1895 


1895 


1901 


1906 
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ALLAHABAD. 

Sham LrI v. Gbasita, 23 A. 459.—A separate suit would lie by a minor 
to have a decree, in a suit in which he has tiot been properly represented, 
declared not binding against him. 

CALCUTTA. 

Gopal Cbunder Bose v. Gonesh Chunder Srimani, 4 C.L.J. 112.—An infant 
is placed in the position of a ward as soon as the Court has made up its 
mind as to the matters set out in clauses (n) and (6) of S. 7 of the Guar¬ 
dians and Wards Act (VIII of 1800). As soon as an order is made 
under S. 7, the infant becomes a minor and remains a ward until 21, irrespective of 
any act of the guardian. 


-R. 

1901 

-R. 

1905 


OUOH. 

-R. Ghulam Abbas v. Munna Lai, lOO.C. 321.—On the appointment of a 

person as a guardian ad litem of a minor, it is the duty of the Court to see 
1907 that the provisions of the Code relating to the appointment of guardian are 
duly complied with. Where there is no inquiry as to the fitness of the 
guardian, his appointment is not good in law and the minor cannot be said to be 

4 

properly represented in the case, and the decree, if any, passed against the minor in 
such a suit, not binding on him. 


(4)-S. 18— Power of guardian of minor to mortgage minor’s pro- 

perty—Bate of interest. A guardian, to whom a certificate 
(1884) had been granted under Act XL of 1858, having obtained, 
under S. 18, an order of a Court authorizing the raising of 
money by mortgage of the minor’s immoveables, mortgaged accordingly. 
In the order so obtained, the rate of interest at which the money was to 
be raised was not specified. On a question whether, there being no proof 
of the necessity or expediency of agreeing to pay interest at a rate so 
high as eighteen p&r cent., the agreement to pay at this rate was rightly 
set aside by the High Court, which decreed interest at twelve per cent \ 
held that the proper construction of the order, and the one most favour¬ 
able to the lender regarding the rate of interest, was, that the guardian 
was authorized to borrow only at a reasonable rate of interest; and that, 
consequently, the decree of the High Court was right. Where a point 
has been sprung upon a party for the first time by the judgment of the 
Court, this circumstance would be a good ground to apply to the Court 
for a review. Gangapershad Sahu v. Maharanz Bibt... ^ 47 = 4 5ar. 62?’ 


NOTES. 


1906 


4906 


-R. 


CALCUTTA. 

_GobindftLall Das v. Shiba Das Chatterjee, 3 C.L.J. 845.—on 

the point that, where a litigant asserts that a point has been sprang u^n 
him in the lower appellate Court, his proper course is to apply to that 

Court for a review. 

Gobinda Lall Das u. Shiba Das Chatterjee, ® 

On appeal under the Letters Patent from 3 O.L.J. 645. 
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-F. Abbiram Pal v. Mukunda Lai Dutt, 5 C.L.J. 542.—It is for the creditor 

to show that the rate of interest charged was one of necessity or of clear 

1906 expediency for the benefit of the infant’s estate, and in the absence of 
proof of such necessity or expediency, nothing more than the ordinary 

rate of interest upon loans on good security can bo allowed. 

-R. Roy Radha Kishen u. Nauratan Lall, 6 C.L.J. 490.—Though the necessity 

for the loan is established, before the creditor can enforce the contract 

1907 iu its entirety, he must establish the necessity for interest at an unusual 
rate. 

-F. Maharaja Sri Rameswar Singh v. Dhunpat Singh, 11 C.L.J. 197=5 Ind. 

Cas. 334. —A mortgage executed by a certificated guardian of a minor’s 

1909 property, in pursuance of a permission obtained on misrepresentation of 
fact and not by fraud, is a valid mortgage, even though the permission 
ought not to have been granted. A mortgagee is not bound to go behind the order of 
the Court permitting the mortgage, where no case of fraud exists. 

-R. Nemai Chand v. Mir Golam Hosscin, 37 C. 179 = 11 C.L.J. 317 = 14 

C.W.N. 535=:-3 Ind. Cas. 353.—In this case the rate of interest was reduced 
from 12 to 0 per cent, in the case of a loan by a tntstee of wakf property. 

BOMBAY. 

-R. Sullcman Huseiu v. New Oriental Bank Corporation, Ld., 15B. 267 (276). 

—Whore the point sought to be raised in review was not raised or argued 
1890 by cither party, but was first taken by the Court itself in giving its 
opinion upon the case, the Court would grant a review. 

ALLAHABAD. 

-F. Thakur Prasad r. Gauripat Rai, 30 A. 188 = 5 A.L.J. 260= (1908) A .W.M. 

75. —Whore the order giving sanction to raise a loan on the security of the 
1908 property of minors is silent as to the rate of interest at which the loan is 
to be raised, the lender is entitled only to a reasonable rate on his loan. 

(«^) S. 18—Appointment of guardian for minor member of joint 
Mitakshara family—Powers of guardian and of karta—See HINDU LAW 
(Joint Family). No. 22G, 25 A. 407. 

ACT X OF 1859 (RENT). 

~Ss. G and 7— liight of occupancy—Bengal Bent Act (VHI of 
1869), S.s. 6 and 7— Mostaji ri lease — Cultivating possession. 
(1891) Under Bengal Act, Vlfl of 1869, sections 6 and 7, as well as 
previously under the similar sections 6 and 7 of the Rent Act, 
X of 1859, a ryot paying rent for, and cultivating, land continuously for 
a period of twelve years, had a right of occupancy, whether he had it 
under a patta or not. In reference to this, it was held, that a lessee of 
land continuo..sly in cultivating possession for a period of twelve years, 
unde^ several written leases or pottas, which were for specified terms of 
years, but in which there was no express stipulation for the landlord’s 
re-entry on their expiration, had a right of occupancy. The mere existence 



ACTS -2.—Bengal— (Cort/intf€d). 

Act X of 1859 (BENT)-{C(»i(int«rf). 

Of a term in lease was not an “express stipulation” to the contrary, 
withm the meaning of section 7. so as to exclude the right of occupancy’. 
In a suit for the recovery of possession, with mesne profits, of land 
brought by a lessor against a tenant holding over, the defence was, as to 
part of the land, that the tenant had a right of occupancy, his cultivating 
possession having lasted for more than twelve years. The right was 
established, but the burden of proving to which part of the land it attached 
was upon the tenant, and, for proof as to this, the suit was remanded. 
Cha'ndrabati Koeri v. Harrington ... is C. 349= 18 I.A. 27 = s 5ar. 481. 


CALCUTTA. 


Note. 

1910 


-R- Agarjan Bibi v. Panaulla, 14 C.W.N. 779=6 Ind. Cas. 452, for 

the position that a right of occupancy cannot be transferred. 


(2) -S. 7—See Act VIII of 1885 (Bengal), No. 3, 24 C. 272=23 

I.A. 158. 

t 

(3) - S. 13— Enhancement oj rent—Permanent occupancy — Regula¬ 

tion, XI of 1825, S. 4, cl. 1— Middleman. Plaintiff claimed 
( 1873 ) arrears of rent from defendant, having issued a notice of 
enhancement under S. 13 of Act X of 1859 (Bengal). The 
rent claimed was according to the enhanced rate. It appeared that the 
defendant was a middleman and not actual cultivating ryot. A kahoolyat 
had been executed by defendant to plaintiff in the year 1260, whereby 
the former agreed, among other things, that he would clear jungle land 
belonging to plaintiff and situated within certain specified boundaries, 
that he would pay rent at progressive rates down to the year 1264, and 
that he would pay the full customary rate of Bs. 5 per kance in the year 
1264. It was admitted by the plaintiff that the defendant had a right 
of permanent right of occupancy. It appeared that, since the kabulyat, 
there was an acquisition to the holding by alluvion. Plaintiff claimed 
rent in respect of the accretion also. Defendant contended that he was 
not liable to enhancement. 


Held, the defendant being a middleman and not a cultivating tenant, 
the intention of the parties was that the defendant should hold the lands 
at the progressive rate of rent till the year 1264, and that, in and after that 
year, he should hold at the fixed rate of Bs. 0 per kanee and that, conse¬ 
quently, the rent was not enbanceable in respect-of the original holding. 

Held, further, that, though, in respect of the land gained by alluvion, 
the defendant might be liable to pay rent under cl. 1 of 8. 4 of Begulation 
XI of 1826, yet, because this suit was one brought for enhancement of 
renfci under 8. 17 of Act X of 1859, the Plaintiff could not be given a 

decree iu tbi8‘ suit. i > 
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ACTS—2.—Bengal—•(Confiwued). 
Act X of 1859 (RENT)—(Cou^imwrf). 


The suit for enhancement having failed, the Plaintiff prayed, before 
the Judicial Committee, for rent at the original rates. Held, that the 
Plaintiff was not entitled to rent at the original rates in this suit. Soora- 
aoondaree Debea v. Golam AH ... 19 W.R. 142=15 B.L.R. 125. 

CALCUTTA. 

Notes, —F. Juggessur P.atty v. Ishan Chunder Ghose, 20 W.R. 186. 

Bhubo Soondurec v. KasheeDath, 22 W.R. 351.—Where plaintiff is unable 
to establish his right to enb.anced rate, he may have a decree for rent 
according to the jumma for which defendant admits liability. 

Saroda Mohun v. Shibopooree Dossee, 24 W.R. 35.—Where a suit for ar¬ 
rears of rent at enhanced rate is not decreed, a decree cannot be given for 
rent at the old rate. 

Eshan Chunder v. Hurish Chunder, 24 W.R. 146 (147).—Where a suit for 
rent is brought under a wrong Uw, the claim ought to be dismissed in 

toio- 

Ghunshyam Singh v. Tara Proshad, 8 C. 465 (467 ).—Held that the rule in 
the P.C. case does not apply where the suit is not simply a suit for en¬ 
hancement, but a suit for rent at the old rate as regards some years and 
at an enhanced rate for others. 

Huroprasid Roy v. Chundee Churn, 9C. 505.—Where land islet for clearing 
jungle, etc., and, on this or any other ground mentioned in the lease, a 
reduced rent is provided for the first few years, and it is s.aid that the 
rent is to bo at such and such rate as the full rent, such rent is not liable 
to be enhanced. 

-R. Sudduruddin Ahmed v. Bani Madhub, IS C. 145 (F.B,).—The dismissal of 

1887 suit for enhanced rent does not bar a subsequent suit for rent at the original 
rate. 


1873 

-D. 

1874 

-F. 

1875 

-R. 

1875 
-R. 

1882 

-R. 

1883 


-F. Robert Watson & Co. Ltd. v. Radhanath Singh, 1 C.L.J. 572, This case 

indicates the circum.stances under which the inference might be drawn 
1905 that the tenure was permanent and that the rent was not liable to be 
enhanced. 


BOMBAY. 

R. Purushottam v. Atmarara, 23 B. 597 (602) = 1 Bom. L.R. 76._One rough 

tost to determine whether the cause of action is the same or distinct is to 
' sec if the same ovidcncc supports both claims. 


(4) -S. 15—See Enhancement op Rent, No. 2, 2 LA. 1. 

(5) - Ss. 15 and 16— Presumption — Ri^ht to enhancement. Suit 

for enhancement of rent. The defence was, that the land in 
(1873) dispute had been held at a uniform rent from the decennial 
settlement, the defendant seeking to avail himself of the 
provisions of sections 15 and 16 of Act X of 1859. Plaintiff put in 
evidence a decree of the High Court in 1863, in a suit between Plaintiff 
or his predecessor in title and defendant’s father for enhancement of rent, 



63 
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Act X of 1859 (RENT)-(Con(Mia«i). 

by which it had been decided that the Plaintiff had a right to enhance 
the rent. Held, the presumption in Ss. 15 and 16 of Act X of 1859 had 
been rebutted by the decree filed by the Plaintiff. It was contended for 
the defence that, in the suit in which the High Court had given its decree, 
m Ibod, notice to enhance the rent had not been proved. Held, that 
where, in a suit to recover rent at enhanced rates, the question of the 
liability of the tenure to enhancement has been put in issue and fully 
tried, a decree may be given declaring the tenure liable to enhancement, 
though notice to enhance is not proved. Nuffer Chunder Paul Chotodry 
V. Jonathan PouUon . 19W.R. 175=12 B.L.R. 53 = 3 Sar. 234. 

PRIVY COUNCIL. 

Notes. R. Hurronath Roy v. Gobind CbuDdor, 23 W.R. 352._See No 3 

1875 under Enhancement op Rent, infra. 

CALCUTTA. 

-R. Doorga Churn v. Doya Moyee. 20 W.R. 243.-A Sudder Court decree 

fixing an enhanced rent, passed before Act X of 1859, would nob become 
ineffectual by the fact of no rents having been recovered under it. 

- P. Biesonath Sircar v. Tara Prosonno, 22 W.R. 482. 

-R. Taraptosonno v. Bisbonath, 23 W.R. 144. 

-R. SarodaMohun ti. Shibopooree Dossee, 24 W.R. 38.—See same case noted 

1875 at p. 63, supra. 

(6)- S. 23—Pattah — Jurisdiction of Collector. A pattah is a 

generic term, embracing every kind of engagement, between 
(1867) a Zemindar and his tenants or ryots. If the pattah does not 
contain the term “ Mocurrary,” or equivalent words of limi¬ 
tation as “ from generation to generation.” it is not prima facie to be 
assumed to grant a Mocurrary istimrary or perpetual tenure; but evidence 
of long, uninterrupted enjoyment, at a fixed unvarying rent, will supply 
the want of words of limitation in such pattah. 

Where, therefore, a pattah, dated in 1792, was granted to the 
predecessor in title of A by the predecessor in title of B, addressed to 
him as “ Moostager ” or Farmer, without any words of limitation, and 
the property comprised in the pattah remained in the uninterrupted 
possession of the lessee and his successors at a fixed rent up to the year 
1861, it was held, that such long and uninterrupted possession conferred 
a sufl5eient title to defeat the right of the then landlord to an enhance¬ 
ment of rent, under the provisions of Act No. X of 1859. 

S. 23 of Act X of 1859 confers on the Collector of the District, 
where the property is situate, jurisdiction in all suits, whether they be 
for the determination of the rate of rent at which a Pattah or Eoobooleat 


1873 

1874 

1875 


ACTS—2.—Bengal— {CoKlinued). 
Act X of 1859 (RENT)—(Coufinucd). 
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should 1)0 given or for arrears of rent due on account of land. Baboo 
Vhunput Singh v. Gooman Singh 

9 W.R. 3 (P.C.) = 2 Sar. 309-2 Suther. 92=11 M.I.A. 433. 

PRIVY COUNCIL. 

Notes. -R. Bilasmoni Dasi u. Raja Sbeo Petsad Singh, 8 C. 664 (673) (P.C.) = 

9 I. A. 33 = 11 C.L.R. 215.—In construing a pattah tenure, mere probabi- 
1882 litics alone ought not to be the guide, but its object, language, provision 
and surrounding circumstances must be taken into account. 


- - R. 
1868 

-R. 

1868 

— R. 
1868 

-R. 

1869 

-D. 

1869 

-R. 

1869 

--R. 

1869 

-R. 

1869 

-D. 

1870 

-D. 

1871 

-D. 

1872 


CALCUTTA. 

Modhoo Ram Dey v. Boydonath Doss, 9 W.R. 592.—on the point that 
a talookdar is not to be assessed at the same rate as a ryot. 

Satooram Mojoomdar u. Preonath Banerjee, 10 W.R. 424.—Where the 
sole issue in the lower Court was the genuineness of a ravtcc pattah, a 
new plea of misconstruction of the terms of the patta was held inad¬ 
missible in special appeal. 

Buduroonissa Chowdhrain u. Chunder Coomar Dutt, 10 W.R. 455.—S. 17 
of Act X of 1859 applies only to ryots having occupancy rights; so, where 
a notice of enhancement under S. 13 recognised defendants as talookdars, 
it was held that a suit for enhancement would not lie. 

Ahmed Ali v. Golam Guffoor, 11 W.R. 432.—on the point that, in 
determining the character of a Rlokurrurcc tenure, the Court should take 
into consideration the fact that the lessee has held possession under the 
puttah in question for a long scries of years. 

Lakhoo Koer v. Hurec Kishen Roy, 12 W.R. 3.—In the absence of any 
evidence to show that a grant was for life only, the words “mokurrurce 
istimrarce ” are sufficient to make it hereditary. 

Ramdhun Khan v. Haradun Pur.amanick, 12 W.R. 404.—No right of 
occupancy is acquired by a tenant’s simply occupying and paying rent 
under a grant for no specified period. 

Grish Chunder Ghose v. R.amtunoo Biswas, 12 W.R. 449.—on the point 
as to what a notice of enhancement of rent should specify and on what 
basis enhancement should be made. 

Kalecnath Chowdhry v. Humce Bibco, 12 W.R. 506.— 03 i tho sufficiency 
of a notice of enhancement of rent. 

Lekhr.aj Roy v. Kanhya Singh, 14 W.R. 262.—A mere descent from a 
father to son is not enough to establish the permanent character of the 
tenancy. 

Shaikh Danoollah v. Shaikh Amanutoollab, 16 W.R. 147.—A lease for a 
term continues for the specified term to the heirs of the lessee dying 
within the term. 

Baboo Lakhraj Roy Kanhya Singh. 17 W.R. 485.—A lease may be here¬ 
ditary, if its continuance is not dependent on the life of any party, but on 
the continuance of the superior tenure. 
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1872 


R. 


D. 


1872 


R. 


1873 


D. 


1873 


R. 


1878 


R. 


1879 


1889 


R. 


Lekhraj Roy v. Kanbya Singh, 18 W.B. 494.—On the hereditary character 
of the lease. 

Hurish Chunder Chowdhi-y v. Ram Chunder Chowdhry, 18 W.R. 528.— 
Where defendant is found to have only a right of occup.incy, and no 
talooka rights, his rent is liable to be enhanced after proper notice. 

Soorasoondareo Dabca v. Golam Ali, 19 W.R. 141.—On the character of the 
tenure and the amount of enhancement. 

Gunga Gobind Roy u. Kala Cband Surma Gangooly, 20 W.R. 458.—A pos* 
sessory action is quite different from a suit for a declaration of title and 
restoration of possession. 

Nubo Doorga Dossia v. Dwarka Nath Roy, 24 W.R. 301—On the point that 
long possession may lead to the presumption that a tenure is hereditary. 

Sbeo Pershad Singh v. Kally Dass Singh, S C. 543 (553).—Though usage 
or course of succession would be a guide as a means of interpreting the in¬ 
tention of parties and might supply the omission of words of inheritance, 
yet, in the absence thereof, the terms of the instrument should be mainly 
looked to. 

Rakhal Das Addy w. Dinomoyi Debj, 16 C. 652.—*' There is no authority 
for the proposition that there may be rights of occupancy in suburban 
lands let for purposes of building, though these rights may not be cogniza¬ 
ble under a law intended only f.or agricultural landlords and tenants.” 


R. 


1900 


R. 


1901 


D. 


Ismail Khan Mahomed w. Jaigun Bibi, 27 C. 870 (581).—The non-men¬ 
tion of the words ‘ Motirasi Mocurari ’ in a Kabuliyat does not necessarily 
make the tenancy a terminable one ; a permanent tenancy may still be 
inferred from the length of possession by a tenant and his predecessors, 
and the tenure having been transferred to the knowledge of the landlord, and from the 
fact olpucca buildings having been erected on tho larxl to the knowledge of the land¬ 
lord. 

Casperz w. Kader Nath Sarbadhikari, 28 C. 738 = 5 C.W.N. 858.—Perma¬ 
nency of tenure presumed from long possession, transfer by succession and 
purchase, and erection of pucca buildings with knowledge of landlord. 

Ismail Khan Mahomed v. Kali Krishna Mondel, 6 C.W.N. 134.—Act X of 
1859 related to agricultural land situated in tho interior of the province 
and gave fixity of tenure for tho protection of cultivators. Homestead land 
within the Munioipal limits of Calcutta stands on a different footing. 

Robert Watson & Co.. Ltd.«. Radha Nath Singh. 1 C.L. J. 672.—From the 
circumstances of the case, the tenure was inferred to be permanent so as 
to prevent the rent being enhanced. 

Eroio Nath Bose «. Raja Sri Sri Dnrga Pershad Singh, 34 C. 783 = 8 C.L. 
T ns3 = 12C W.N. 193- —A Digwari holding having been held continuously 
f ^ 1814 to 1887 *by ioheribanceamongthefamilyoftheoriginalgrantee, 
held to bo » pormonoot horitable tenure on a fined rent, a fixed 

alone being reserved to the zamindar 

9 


1901 


F. 


1905 


R. 


1907 


quit rent 
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Act X of 1859 (nKTsT)—[Continued). 

MADRAS. 

Acboo Bayamah v. I^hany Ram. 4 M.H.C.R.378.—On the question whether 
a document required to be registered as creating an interest in immoveable 
property is admissible in evidence to enforce the personal obligation only. 

Mrs. Jessie Foulkes v. Rajahrathna Mudali, 6 H.H.C.R. 173.—Only a 
tenancy from falsi to fasli was held to be created on the construction of 
the particular puttah and muchalka. 


—R. 

1869 

-D. 

1870 


BOMBAY. 

-R. Raghunath v. Laksbuman. 2 Bom. L.R. 93.—Permanency of tenure is not 

inconsistent with the absence of fixity in rent. The two are distinct, 
1899 and the latter may be the subject of agreement without touching the 
former. 

(7)- Ss. 23 (5), 78— Cancellation of lease — Forfeiture, There was 

a condition in a perpetual lease that, on default in paying a 
(1872) certain number of instalments of rent, the lease should be 
void. Held that, in a suit under S. 23 (5) of the Act, for 
cancelling the lease on account of a breach of the condition, the lessee 
would bo entitled to the benefit of S. 78, though a false defence was set 
up. Dali Chand v. Meher Chand Sahu ... 12 B.L.R. 439 = 3 Sar. 215. 


1879 

1881 
-F. 


1882 

( 8 )- 

(1870) 


Notes. 

1872 

-D. 

1875 

-R. 

1875 

-R. 

1875 


CALCUTTA. 

Notes. -Appl. Mothooramohun Pal v. Ramlall Bose, 4 C.L.R. 

469. 

-R. Mahomed Ameer v. Peryag Singh, 7 C. 566 (568). 

Dull Chand v. Rajkissorc, 9 C. 88 (91).—S. 52, Act VIII of 1869 (B.C.), 
which takes the place of S. 78 of Act X of 1859, applies both to c.'vses 
where the right to cancel a lease arises under the Act and to cases where 
the right arises under agreement between the parties. 

-S. 23, cl. 6. Where tenants are dispossessed of their lands 
by a Zemindar who disputes their title, the proper remedy 
to recover possession is to sue under Act X. of 1859, S. 23, 
cl. 6. Kliajah Assonoollah v. Ohhoy Chundcr Hoy 

13W.R. 24 (P.C.) = 2 Sar. 535 = 2 Suther. 306=13 M.I.A. 318. 

CALCUTTA. 

-H. Kbaja Asanoollah v. KalceMohun Mookerjee, 18 W.R. 469.— 

No Privy Council decision is a binding; authority on a question of fact. 

Kazee ^looDsbce Aflabooddccn Mahomed Sanioollah, 23 W.R* 245, 
On the point that the Government as auction-purchaser at a sale for 
arrears of revenue had taken steps for the cancellation of the tenure* 

Asmau Singh v. Shaikh Obeedooddeen, 23 W.R. 460—On the construction 
of S. 23, cL 6 of Act X of 1861). 

Moulvee Mainooddeen v. Mussamutt Nubo Coomareo Debia, 24 W.R. 247. 

On the poi ) whether, as a matter of fact, the Government had extin¬ 
guished the lalookdaree right, 
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Komala Kant Chuckerbubty v. Nurro Singho Singh, 25 W.R. 536.— 
Whether the Government, besides asserting its right to cancel under¬ 
tenures, actually enforced such right, is a matter of evidence in each case. 

Shook Deb Shaha v. Sreemutty Alladi, 2 C.L.R. 13.-The cancellation of 
the under-tenures by Government is to be decided solely according to the 
effect of the proceedings taken by the Collector in each case. ‘ 

-D. Gooroo Pershad v. Bani Nath. 2 C.L.R. 216. 

Titu Bibi v. Mohesh Chunder Bagchi, 9 C. 683 = 12 C.L.R. 304 (308).— 
Under-tenures are not ipso facto avoided either by a rent sale or revenue 
sale, but are voidable only at the option of the purchaser. 

-S. 28. Construction of Act X of 1859, S. 28, in respect 
to the operation of the Law of Limitation in suits brought 
(1871) under BeiHjal Regulations XIX of 1793, S. 10, and II of 1819, 
S. 30, for resumption and assessment of lands as nial, or rent¬ 
paying lands, held as Lakhiraj. 

Eeview of the Bcng. Eegulations relating to Lakhiraj tenures within 
the Provinces included by the Perpetual Settlement. Hurryhur Uook- 
hopadhya v. Madub Chunder Baboo, and Nobokishto Mookerjee v. Koylas- 
chundro Buttacharjee... 20 W.R. 459 = 8 B.L.R. 566 = 2 Sar. 713 = 2 

Suther. 484= 14 m.I.A. 152. 


-R. 

1876 

-R. 

1878 

1878 

-R. 

1883 


NOTES. 


CALCUTTA. 

•R. Bishnath Chowdhry tJ. Radha Chum Giangooly, 20 W.R. 

^ .am « 


1873 


R. 


1875 


465.—The mere fact of particular lands falling within the geographical 
limits of an estate which is leased, does not show that they arc mal lands 
for which rent is paid. 

Mahomed Aktur v. G. M. Eeily, 24 W.R. 447.—As to what a Zamindar 
should prove in a suit by him to resume land held as lakhiraj, 

AppL Arfaoonnissau. Peary Mohun Mookerjee, 1 C. 378 = 25 W,R. 209.—It 
was held, applying the principles established in 14 M.I.A. 152, tb.at the 
onus is on the plaintiff, where he is the representative of an auction- 
purchaser, to show that the lands aremaf or rent-paying lands. 

Koylash Bashiny r. Gocool Moni, 8 C. 230 = 10 O.L.R. 41 .—A person seek¬ 
ing to resume lakhiraj land must give prima facie evidence to show that 
rent has been paid for that land at some time since Ist December 1790. 

Bacbaram Mundal v, Peary Mohun Banerjee, 9 C. 813 (818), and Narendra 
Narain Rai v. Bishun CbundraDas, 12 C. 182 (184), where it was decided 
1683 ft 1885 that, in a suit for resumption, when tha defendant contends that the 
lands are lakhiraj, the burden of proving that the lands are mal or rent- 

paying lies on the plaintiff. 

-R. The Secretary of State for India in Council v. Nitye Singh. 21 C. 88 (41) 
(F.B.), on the same point as in 9 C. 813, supra. 

Baiendro Kumar Bose-v. Mohim Obundra Ghose, 8 C.W.N. 763.—In a 
suit by a landlord for khas possession of land in defendant's possession, 
where the defendant proves an intermediate tenure, it is on plaintiff to 
show th^t the parcel of land sought to be resumed is outside such tenure. 


1876 

— R. 
1881 
-R. 


1893 

-R. 

1694 
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_F. Sheik Milan v. Mahomed Ali, 10 C.W.N. 434.—Where a landlord sues for 

possession of land lying within the ambit of bis estate on the ground that 
1903 it is mal and not Inkhiraj of the defendant, the burden of proof in the 
first instance is upon the plaintiff. 

- D. Sashi Bhusan Bakshi v. Mahomed Matain, 4 C.L.J. 548.—In a suit by a 

purchaser at njy'itni sale for possession, it is for the defendant to prove that 
1906 within the patni area h.as been held not as pahii but as lakhiraj. 

-R. Amanda Chandra Poddar v. Kunjo Behati Pal, 8 C.L.J. 177.—Proof of 

existence of a tenure from a very long time gives rise to a presumption 
that it cxi.sted from before the Permanent Settlement. 

_R. Brindabati Behari Lai r. Bhawani Sahai, 35 C. 931 = 9 C.L.J. 119 3 Ind. 

Cas. 301.—On the point that a purchaser at a sale for arrears of revenue 
1908 was entitled to hold the estate in the same condition as it was at the 
time of the Permanent Settlement. 

(10) _.S’. 105— -Ss. 8 and 11 of Heunlatio7i VIII of lSl9^Effect of 

a anU of a putnee taluk for arrearn of rent on a " clurputnee ” 
( 1874 ) —Eofi. I of 1820. A Zemindar had created a jmtnee tenure in 
respect of a taluq in his Zemindari. The jmincedar had, in his 
turn, granted a durputnee. In execution of a decree, obtained by the 
Zemindar against his pntneedar, for arrears of rent due to him, he brought 
the 2^^dnee taluq to sale and purchased it himself. The Zemindar was, 
later on, put in possession of the property purchased by him. The dur- 
putnidar now sued to recover possession of the taluq, by avoiding the sale. 
The question for decision was whether the purchaser of the putnee taluq 
could disturb the possession of the durjmtnidar. Held, that, under the 
description putnee taluq ” and "durputnee,” it must be /aci'e in¬ 

tended that the tenure called !X jmtnee tenure was a tenure transferable by 
sale, and upon the creation of which it was stipulated, by the terras of the 
engagements interchanged, that, in case of an arrear occurring, the estate 
might be brought to sale. If so, according to the terms of Regulation VIII 
of 1819, the tenure might not only be brought to sale, but it might he 
sold free from incumbrances. Consequently, according to the effect of 
S. 105 of Act X of 1859 and Ss. 8 and 11 of Regulation VIII of 1819, and 
probably also of Regulation I of 1820, the effect of the sale in this case 
was to destroy the durputnee. The suit was dismissed. Brindahun 

Chiinder Sirkar Choirdhru v. Brindahun Chunder Dey Chotedhry 

21 W.R. 324= 12 B.L.R. 408= I I.A. 178 = 3 Sar. 365. 

CALCUTTA. 

NOTE.-R- Niladri Mabanti r. Bichitranand Rai, 37 C. 823 = 6 Ind. Cas. 

1910 605 = 14 C.W.N. 905 = 12 C.L.J. 158. 

( 11 ) -See Limitation, No. 31, 12 M.I.A. 244. 
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ACTS— 2. -Bengal— (Ctmrtnwei) . 

ACT XI OF I8S9 (REVENUE SALE LAW). 

(1) Ss. 3, 8, 33—SaZfi for arrears of Revemie—Bengal Excise Act 
(VII 0/1878), S. 2— Unauthorized saleby Collector — Jurisdic- 
(1898) tionof Civil Goitrt —Res judicata— Parties—Secretary of State 
for India. Act XI of 1859, the Bengal Revenue Sale Law. 
providing for the sale of estates in arrear of payment of revenue, does 
not sanction, and by plain implication forbids, the sale of any estate 
which is not at the time, in arrear, of such payment. The whole clauses, 
in so far as they relate to sales, or to their challenge, as well as the 
, provisions of Bengal Act VII of 1878, are framed upon the express footing 

» that they are to be applicable to the sale of estates which are in arrear of 

duty. A Collector had sold an estate, purporting to act under Act XI of 
1859, for a supposed arrear of revenue. There was, however, only an 
erroneous debit in the Collectorate books against the estate, in excess of 
the revenue actually assessed upon it, chargeable against it, and due from 
it. Held, that the sale was without authority ; that the Civil Court had 
jurisdiction to declare the sale void ; and that the provisions of S. 33 of 
Act XI of 1859, relating to an appeal to the Commissioner of Revenue, 
did not exclude that jurisdiction. The enactment in S. 8 had no applica¬ 
tion to such a case. This was not a question about a transfer from the 
account of one revenue-paying estate to that of another, nor was it a claim 
for remission or abatement, which had not been duly allowed by the 
Government. S. 8 has no application, except there be (l) default in pay¬ 
ment of the revenue, and (2) possession by the Collector of money of the 
defaulter not indisputably placed to his credit. But here there was no 
default. All moneys paid by the appellants were credited, and their 
alleged default was based upon erroneous debib-entries to which they were 
not parties. In this suit, in the Courts below, the Government had been 
made a co-defendant, bub were nob respondents on this appeal; and the 
objection was taken, on the argument of this appeal, and by previous 
petition, that they should be made parties, respondents. Held, that it 
was a mistaken view that a decree annulling the sale in this suit would 
be res jvdicata in any future question or proceeding as between the 
Government and the unsuccessful purchaser. The Secretary of State for 
India therefore, was not a necessary respondent. His position was 
correctly explained in Bal Mokoond Lai v. Jirjudhun Roy (I.L.R., 9 C. 
271) in the judgment of Mitter. J. Balkisken Das v. Simpson 

25 C. 833 = 25 I.A. 1SI=2 C.W.N.5I3 = 75ar. 363. 

CALCUTTA. 

. -■ __Jahtinovri Chowdhatani v. Secretary of State for India, 7 C. 

^ * W.H. 877 .—In an action to set aside the sale of an estate for arrears of 

' ^, 1902 revenue, tte Seoretsry of State is not a necessary party. 

« ' 1.. ^ • « 


I 
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ACTS—2.—Bengal—(Conitn«fd). 

Act XI of 1859 (REVENUE SALE (Continued). 

-D. Gobioda Chandra Shaba v. Hemanta Kumari Debi, 31 C. 159 = 8 C.W. 

N. 657.—In a suit to set aside a sale effected under the Public Demands 
1903 Recovery Act (I of 1895, B. C.), the Secretary of State for India in 
Council is a necessary party. Distinguished on the ground that the 25 C. 
case was one under Act XI of 1859. 

_Deonandan Singh v. Manbodh Singh, 32 C. 111 = 8 C.W.N. 757. The 

non-issue of a notice under S. 5 of Act XT of 1859 is a mere irregularity 
which does not make a sale for arrears of revenue a nullity. 


1904 


_R, Hamid Hossein v. Mukhdun Reza. 32 C. 229 = 9 C.W.N. 300.— 

Where the actual amount of revenue remitted by money-order reached 
1904 the Collectorate in time, but there was a mistake in the towji number 
and the name of the registered proprietor, but not in the name of the 
estate or in the amount of its revenue, held, the Collectorate should have acted under 
Rule 29 of the Land Revenue Rules, without putting up the property to sale, which, 
if held, would be without jurisdiction. 

_R. Puma Chandra Chatterjee v. Dina Bandhu Mukerjee, 34 C. 811=5 C.L- 

J. 696 = 11 C.W.N. 756.—A sale under the Public Demands Recovery 
1907 Act, Bengal Act T of 1895, without service of notice under S. 10. is wholly 
without authority, and is a nullity. 

_R. ,7anukdhari Lai v. Gossain Lai, 13 C-W.N. 710 (714).—Where the amount 

for which the certificate was issued was two days later deposited in the 
1909 Treasury, but this was overlooked, and notice under S. 10, Act VII of 1880 
(B.C) was issued and served, and the judgment-debtor’s immoveable pro¬ 
perty was sold and purchased by a stranger, held, the sale must be set aside as made 
without jurisdiction. 


( 2 )_ S. 5—A judgment-creditor attaching, for the judgment-debt 

due to him, an estate or share of an estate not severed for pur- 
(1873) poses of revenue, being a person entitled to bo informed of the 
existence of arrears of revenue duo thereon to the Government 
and of the latter’s bringing the same to sale in consequence of the arrears, 
no sale can take place under Act XI of 1859, unless the notice required by 
S. 5 of the Act had been given to him. 

The words “ arrears of estates under attachment by order of any 
judicial authority ” apply to attachments in execution under the Civil 
Pro. Code (.Act VIII of 1859). The words are not limited to attachments 
by the Revenue authorities. 

The appointment of a sarabarkdr or manager for an estate under 
attachment in execution of a decree does not supersede the attachment. 


The words “ arrears of estates under attachment ’’ are not confined 
to estates, the whole of which are under attachment. The section would 
apply even if a portion of an estate is not under attachment. Biinwaree 

Lali Sahoo V. Mohabecr Proshad Simih 

12 B.L.R. 297= 1 I.A. 89= 3 Sar. 338. 
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ACTS—2.— Bengal—(Cottiiniwd). 

Act XI of 1859 (REVENUE SALE I.Ay/)~(Gontinued). 

CALCUTTA. 

Notes.- R. Lala Jlobaruk Lai u. The Secretary of State for India in Council 

arrears of revenue having taken {.Uce’ 
W85 without the provisions of S. 6 of Act XI of 1859 being complied with, it 
was held, that the sale was not merely irregular but null and void, 

R. Ram Narain Koer y. Mababir Pershad Singh, 13 C. 208.—Under S. 6 of 
Act XI of 1859, it is not necessary that a notidcation should specify the 
1886 owners of an estate or the owners of shares in the estate. All that is 
necessary under that section is that the notification should specify the 
estate or shares in the estate to be sold, and, in selling a share in an estate, it is unne¬ 
cessary to specify the shares or mouzas of which that share is composed. 

-R. Gobind Lai Roy v. Biprodas Roy, 17 C. 398.—A sale in contravention of 

1889 Ss. 5 and 17 of Act XI of 1859 (Bengal) is ultra vires and. therefore void. 

-R. Mahomed Azhar v. Raj Chundec Roy, 21 C. 354.—Apart from the question 

whether the omission to serve a notice under S. 5 was a mere irregularity 
189S or an illegality, it does not vitiate the sale if there was no subsisting 
attachment on the property at the time it was .sold. 

-R. Nownit Lai v. Radha Kristo Bhuttacharjee, 22 C. 738.—S. 6 of the Act 

would not apply to a case in which the attachment was after the last day 
1895 of payment and after the estate became liable to sale for arrears of Govern¬ 
ment Revenue. 


-R. 


1895 


—R. Gonesh Persad «. Pandey Btij Bchary, 1 C.L.J. 565.—A notice under S. 5 
ought to issue even where only a portion of the estate in default is under 
1902 attachment. 

( 3 )- Ss. 15,31, 33 ^Salefor arrears of reveiiiie—Suit to set aside— 

Malikana, whether land revenue — Arrears, how calculated—Sale 
(,1903) for arrears acendng due after notification of sale — Validity — 
Notice — Service—Act VII, B.C., of 1868, Ss. 1, 8. Malikana 
comes under the definition of land revenue given in S. 2 of Act XI of 1859 
and S. 1 of Act VII, B.C., of 1868. 

The revenue authorities are entitled to calculate the malikana and 

the land revenue together. 

A sale under the provisions of Act XI of 1859 is not bad because the 
arrears for which the estate was actually sold included, besides arrears 
specified in a notice under S, 5 of that Act, arrears which accrued due 

subsequently to the issue of such notice. 

When the purchaser at a revenue sale has got a certificate of sale 
T ^ under S. 8 of Act VII, B.C., of 1868, no objection as 

f””rvire°o“l notice can be raised. Maharaja Kamar Bagheswari Pershad 
S^rsgh V. KWu hrahoared fr« ^ ^ 
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ACTS— 2.—Bengal — {Continued). 

Act XI of 1859 (REVENUE SALE LAW)—(Conimucd). 

CALCUTTA. 

Notes. -R. Mahomed Aga v. Jadu Nandan Jha, 2 C-L.J. 325 = 10 C.W.N. 

137.—The grant of a certificate to the purchaser under S. 28, Act XI of 

1905 1859, is conclusive evidence that the notice required by 8. 7 to be served 

in the mahal has been duly issued and served. 

-R. Mahar.aja Sir Jotindra Mohan Tagore v, Jogendra Nath Roy, 6.C.L.J. 99 = 11 

C.W.N. 1107.—Where a sale was held for chowkidari assessment for three 

1907 years and a notice was served under 5. 6, Act XI of 1659, held that it 
was a mere irregularity and the sale is not null. 

(4) -Ss. 17, 25, 33—See Sale, No. 21, 21 C. 70 = 20 I.A. 165. 

(5) - Ss. 18, 33— Sale for arrears of Revenue — Collector's order of 

exemption. A Collector’s order, under S. 18 of Act XI of 1859, 
(1889) for exempting an estate from sale for arrears of revenue, must 
be an absolute exemption, and not an order liaving effect as 
an exemption or not, according to what may happen or be done after¬ 
wards. It must not depend on an act which may or may not be per¬ 
formed. The High Court having set aside a sale as contrary to the 
provisions of Act XI of 1859 upon a ground other than that declared 
and specified in an appeal made to the Commissioner of Revenue against 
the order for the sale, the Judicial Committee, referring to S. 33 as 
prohibiting such a course, reversed the decision of the High Court. 
Lala Gauri Sanker Lai V. Janki Pershad 

17 C. 809=17 I.A, 57 = 5 Sar. 518. 

PRIVY COUNCIL. 

Notes. -R. Gobind Lai Roy t>. Ramjanum Misscr, 21 C. 70 = 20 I.A. 165. 

1893 —Sec under “ SALE,” 21 C. 70 = 20 I.A. 166. 

CALCUTTA. 

-R. Gossain Chutturbhooj I>ut v. Ishri Mul, 21 C. 844.—Payment, by a joint 

sharer, into the Government-treasury, of the arrears due, would bo no bar 

1894 to proceedings being taken by the Collector under S. 14 of Act XI of 1859, 
unless the joint-share has been exempted from sale. 

-R. Sheikh Mohammad Aga v. Jadunandan Jha, 10 C.W.N. 137 = 2 C.L.J. 

325. It is not open to tho plaintiff, in a suit to set aside a revenue sale, 

1905 to urge, under cover of a general ground taken in his appeal before the 
Commissioner, specific irregularities other than those urged before tho 
Commissioner. 

-F. Radha Kishco Roy v. Riidha Kanta Dutt. 7 Ind. Cas. 130.—An order 

under S. 18 of the revenue sale law must he an absolute exemption. An 
order of the Collector to accept payment is not such an absolute exemption. 

OUDH. 

1901 —R. Ujagar Lnl f. Shanker Dayal, 4 O.C. 333 (339). 
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ACTS— 2 —Bengal— (CoiWin««dj. 

Act XI of 18S9 (RKVKNUE SALE LA\\)~(Continued). 

scope of—Sale for (ttrears of reoenuc—Prior 
parohase by defaulter at Court-sale— Proprietors ’—Construe- 
(1904) tion—Purchase subject to, or free of, incumbrances, (l) In 
a suit by a subsequent mortgagee to enforce his mortgage, 
the defendant, a prior mortgagee, contended that he had purchased the 
mortgaged property at a sale for arrears of revenue and that, therefore, 
bis purchase was free from the encumbrance in favour of plaintiff. It 
was found that the estate had been sold, in execution of a decree of a 
Civil Court, prior to the revenue-sale, and that the defendant himself had 
purchased the property through a benamidar. Plaintiff contended, on 
these facts, that the defendant’s purchase at the revenue-sale was subject 
to his (plaintiff’s) incumbrance, the defendant having been a proprietor 
within the meaning of S. 53 of Act XI of 1859 (Bengal), in consequence 
of his purchase at the Court sale. Held, that the defendant was a 
‘proprietor,’ within the meaning of S. 53, Act XI of 1859, when the 
revenue-sale took place, and that, though, at the latter sale, he pur¬ 
chased the estate in the name of a benamidar, he took it subject to the 
encumbrance in favour of plaintiff. 


(2) In the same case, it was contended for the defendant that, 
though the revenue-sale took place, as a matter of fact, at a date subse¬ 
quent to the sale in execution of the decree of the Civil Court, the sale- 
certificate granted to him related back to the date of the arrear falling 
due, which was one prior to the date of the Court-sale, and that, therefore, 
he must be deemed to have purchased the estate, at the revenue-sale, free 
of all incumbrances including that in favour of plaintiff. Held, consider¬ 
ing the Act (XI of 1859) as a whole, that, when a sale or purchase is 
spoken of in connection with time, the time meant is that at which the 
sale takes place in fact, and not that to which its operation is carried 
back by relation. (Cennpare Ss. 18, 20. 21, 23 and 27 of Act XI of 1859). 
Held further, that neither the fact that, in the present case, the Court- 
sale took place subsequent to the default for arrears of revenue, nor the 
fact of the certificate of sale granted in respect of the revenue-sale relating 
back to the date of the arrear falling due, interfered with the acquisition 
of ownership to the estate under the Court-sale: the defendant was a 
proprietor at the date of the revenue-sale notwithstanding these two facts. 
Held, further, that S. 53 of tho Act must be construed in such a way as 
it may operate as a proviso to, or qualification of, S. 37. 


The disability imposed by Art. 53 is not confined to defaulting pro- 
nrietors only- Shyam Kwmri v. Bamestvar Singh 

pnecors vy ^ ^ ^ ^ ^ 754-31 I.A. 176=8 Sar. 688. 


10 

I 
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ACTS—2. —Bengal — {Continued). 

Act XI of 1859 (REVENUE SALE {Continued). 

CALCUTTA. 

NOTES. -R. Hari Charau Bose v. Haridas Roy, 2 C.L.J. 506.—Although 

default has been made in the payment of revenue, ownership of the pro" 
1905 petty continues in the defaulter until a revenue sale takes place. The 
. purchaser of an estate in execution of a decree, after default has been made 
in paying revenue for it, cannot, in the event of a subsequent revenue sale, seek to set 
aside the sale under which he had made the purchase, on the ground that the judgment- 
debtor had no saleable interest in the property at the date of sale. 

_D. Bhawani Kocr u. Mathura Prasad. 7 C.L.J. 1.—Although the purchaser 

does not take subject to any encumbrances created after the default, he 
1907 takes subject to such encumbrances only as have been created before 
default and are in actual existence, because undischarged, or, though 
discharged on the date of the revenue sale, may, upon equitable principles, be allowed 
to be set up. 

-R, Khobhari Singh f. Ram Prosad Roy, 7 C.L.J.387.—The power of the pro¬ 
prietor to deal with his property is not lost by reason of the default in pay- 
1907 ment of revenue ; if no sale was held by the Collector on the basis of such 
default, a mortgage created by the owner after default is not inoperative. 

(7)-S. 54— Apportionment of rent — Decree apportioninq rent, 

reserved in a mokiirari lease, to the land transferred.—Lessee 
(1894) getting possession of less land than stated in lease—Right of 
lessee to abatement of rent. A decree bad determined that 
lands, leased in moknrari to a lessee, with a fixed rent thereon, were less 
in extent than tiiey were specified to be in the pottas that comprised 
them, the lessors not having title to the whole; and the lessee had 
obtained possession of tiie less estate. Held, that the lessee was entitled 
to a corresponding abatement of the rent reserved. The revenue-paying 
mehal, within which were the lands subject to the moknrari, such lands 
being shares of mouzas therein, was afterwards sold for arrears, under 
Act XI of 1859. The purchaser at that sale was sued by the moknrari- 
dar, to make good her incumbrance under S. 54 of the Act. The lease 
was maintained by the decree that followed, but only as to part of the 
shares specified in the pottas, and the lessee obtained possession of that 
part only. In this suit for mesne profits brought by the lessee against 
the purchaser’s heir, who filed a cross suit against her for rent, it was 
lield that, as the lessee had not proved that she, having liad possession 
under the leases, had been dispossessed by tlio purchaser, there had not 
boon an eviction in the proper sense of the word. But when, in her suit 
for possession, part only was decreed to lier and she was precluded by the 
result from getting a substantial part, her position was the same as if she 
had been evicted. She, therefore, had the same equity for an apportion¬ 
ment, as if she had been evicted. On the facts, it was rightly found by 
the first Court that the leases were not taken with knowledge on the part 
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ACTS—2.—Bengal . 

Act XI Of 1859 (REVRNUR SALE L\\\)~(ConchM). 

ot the lessee that the title was a doubtful one. Luambandi Begum v. 

Kamlesioan Pcrshad ... ... 21 C. I005 = 2M.A. 118 = 6 Sar. 446 . 

CALCUTTA. 


Notes. 


-^P. R«j;i Durga Prasad Singh y. Rajendra, lOC.L.J. 570 (387) =37 

C. 293.—Where the parties have adjusted the aimual rental on the basis of 
the specific area and the lessor has failed to put the lessee in possession of 
the specific area, the lessee is entitled to a proportionate reduction of rent, 
though there is no express covenant to that effect in the lease. 


1909 


R. Rani Dasi«. Asutosh Roy, 6 Ind. Caa. 206.—Where a tenant is dispossessed 
^ of a portion of the laud comprised in his tenancy by a person claiming 
under a paramount title, he is entitled to a reduction of the rent. 


ACT VII OF 1868 (LAND REVENUE SALES). 

(1) Ss. 1, 8—Malikana, whether land revenue—Purchaser at revenue 
sale getting certificate of sale from Collector—Objection as to service of 
notice, whether can be raised—See Act Xt of 1859 (Revenue Sale 
Law), No. 3, 31 C. 256. 


-VIII OF 1869 (LANDLORD AND TENANT). 

(l) iS. 4— Suit for enhancement of rent—Burden of proof. Where 
the rent has not been changed for twenty years before suit, 
(1878) the burden is upon the person seeking enhancement of rent to 
show that the rent had been varied since the permanent settle¬ 
ment or that it was fixed at some later period. Rajah Nihmney Deo 
Bahadoor V. Modhoo Soodun Boy ... ... ... Bald. 164. 


( 2 ) 

(3)- 


—Ss. 6 and 7—866 Act X OP 1859, No. 1,18 C. 349=181.A. 27. 

— S. 14— Kabuliyat—Construction of—Stipulations as to rent of 
new chur—Hawaladari tenure—Measurement and assessment 
(1886) of chitr land—Landlord and tenant. A kabuliat, executed 
by the tenant of land held in hawala tenure, provided that, 
on an adjoining chur becoming fit for cultivation, the whole land, old 
and new, held by the tenant should be measured, and the old being 
deducted* from the total, rent should be paid for the excess land at a 
specified rate up to five drones, and for any more at the prevailing per- 
gunnah rates. It provided also that either (a) rent should be realized 
according to law with interest thereon; or that (6), at the close of the 
year the owner should, by a notice served on the hawaladar, require him 
to take a settlement of the excess land, and within fifteen days to file a 
kabuliat; or (c) the excess laud might be settled with others. Such a 
chur having been formed, the zemindar measured without notice to, 
»nd in the absence of, the hawaladar. He then served a notice on the 
latt recUng hTm to execute a kabuliat. withiu fifteen days, for pay- 
“nt of a fixed rent upon the excess land, as found by the measurement 
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Act VIM of 1869 {LANDLORD AND TENANT)—(ron/ijn/f.?;. 

or to yield up possession. Disregard of this led to a suit in which the 
zemindar claimed either khas possession or rent on measurement by 
order of Court. Held, that neither the kabuliat nor the terms of S. 14 
of Bengal Act VIII of 1869 i^recluded a suit for assessment of the rent 
upon measurement; nor did the absence of authentic measurement, as 
prescribed by the kabuliat, have that effect, or affect the measurement 
by the amin ; but that, until both the measurement and the assess* 
ment of the rent had taken place (which might be either in the manner 
prescribed or by judicial determination), the zemindar could not put 
the Iiawaladar to his choice between {a) executing a kabuliat for the 
rent and {bj yielding up possession. Ramkiimar Ghose v. Kalikumar 
Tagore ... ... ... 14 C. 99= 13 I.A. 116 = 4 Sar. 736. 

(4)-S. 29~Arrears of rent. Suit for. After the expiration of 

the period prescribed by S. 29 of Bengal Act VIII of 1869, 
(1882) a plaintiff suing for arrears of rent cannot insist on the pen¬ 
dency of another suit, brought by him for possession of the 
land, as preventing limitation from running, where there has been no 
time during whicli such rent could not have been recovered if he had 
acted on Ids right of suing for it. In liani Siinio/mgef’ v. Shooshee Mook~ 
hoe Jinrmonea (12 M.I.A. 244 2 B.L.E. P.C. 10), the claimant of 
rent was, until the setting aside of the sale that had taken place, in the 
position of a person whose claim had been satisfied. The right to sue 
in that case had been suspended: and it was, therefore, distinguishable 
from the present. The plaintiff's ancestor purchased a taluq from the 
Government, subject to an ijara therein held by the defendants, which 
expired in 1866. A suit brought by the plaintiff in 1874 for possession 
was dismissed finally in 1876, the defendant's claim to remain in posses¬ 
sion under another tenure being allowed. The plaintiff in 1876 sued 
the defendants for arrears of rentfor the years 1866-1872. Held, that the 

suit was l>air6d under S. 29, notwithstanding the proceedings of 1874. 
Iluro Per.dutd Rng v. Gopnl Dna Duff 

12 C.L.R. 129 =9 C. 25S =9 |.A 82 = 4 Sar- 363. 

CALCUTTA. 

NOTRS.-P. PPiiri MohunMukcrji v. Drohomoyi D.abia. 11 C. 745.—In 

for possession of land, a judgment obtained by defendant in a suit to which 
1885 the plaintiff or his predecessors in title were jiot parties, was held 
admissible to show the character of his possession. 

-F. Sheriff v. Dina Nath Mookerjee, 12 C. 258.-The fact of the pendency of 

a suit by the heirs succeeding to a Zemindari on the death of a widow 
1885 to set aside a pnlni granted by the latter, will not prevent a suit for 
arrears of rent from being barred by limitation. The suit for cent will 
be barred except as to arrears accruing within three years prior to suit. 
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Act Vlll of 1869 (LANDLORD AND TENANT)- 

R. Hurro Kumar Ghose w. Kali Krishna Thakur. 17 C. 251, point decided 
1889 being the same as in 12 C. 258 noled at p. 76, supra. 

-F. Bucua Moyi Dassee i'. Burna Moyi Chowdhurani, 23 C. 191.—On the point 

4 eae limitation for a suit for arrears of rent under the Tenancy Act (VIII of 

1835), S. 184. 

-R. Mahomed Majid v. Mahomed Ashan, 23 C 205.—On the question of limit- 

1895 ation for a suit for arrears of rent. 

-R. Raja Ransgit Singha u. Bhagabutty Cbaran Roy, 7 C.W.N. 720.—Plaintiff 

first sued defendant for cancellation of the putni lease and for mesne pro- 
1900 fits. He then brought a suit for arrears of rent for the same period. 

Hefd, be could maintain the second suit during the pendency of the 
first. 

Kamal Krishna Rundu v. Kodar Nath Kundu, 10 C.L.J. 517-3 Ind. Gas. 
34.—S. 19, Limitation Act, applies to suits for rent. 

CENTRAL PROVINCES. 

Tulsiram Bapu v. Mt. Janku, 16 C-P.L R. 33 (85).—This case deals with 
the effect of a declaration of protection under S. 6S-A of the C. P. Land 
Revenue Act. 


-D. 

1909 

-D. 

1902 


( 5 )..- S$. 31, 46, 47 —Enhancement of rent. Suit for—Right of a 

n»V * ^ •7--- a ^ __ L ...... .. A ^ ^ A __ a • 


- --- 

Hindu widoio to sue for enhancement of rent an representing 
(1892) the estate of the deceased zemindar or as guardian of a minor 
son adopted to him hg her — Limitation. A Hindu widow, 
representing a zamindari interest in a mahal, sued for the rent upon 
a rent-paying tenure at an enhanced rate. She had, in former years, 
adopted a son to her deceased husband. The defendant objected 
throughout that this son (deceased in 1884) having been of full age in 
1881 when this suit was brought, the widow was not entitled to sue at 
that 'time, he having that right. Held, that the Courts below had 
rightly disallowed this objection. There was no sufficient evidence to 
show that the adopted son had attained majority when this suit was 
brought and the plaintiff could sue either in her character as widow of 
the deoeased or as guardian ot the minor adopted son. To bring into 
Iperation the speeia. limitation enaeted in 31 of Bengal Act VIII of 
1869 where deposit had been made under S. i6, the deposit could only 
have’been effectively made of rent that had accrued due before the date 
of such deposit. Sum Kant Acharya v. Henianta Kuvmri . 

_gg 59 ^ 60,66—See Execution op Decree, No. 13, 6 I.A. 47. 

(7) Sfi 59 64— to recover arrears of rent by co-sharer landlord— 

'Decree—Sale in execution—Interest of jadgmeni-dehtor— 
flflOS) Womans cstato-Bindu Law. To make a tenure liable to a sale 
' n execution for arrears of rent, the special procedure laid down 
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ACTS—2.-Bengal -{Continued). 

Act Vm of 1869 (LANDLORD AND TRNANT)-(Coofi„„„(), 

in Act VIII of 1869, B.G., i-e,iuii-ing all the co-sharer landlords to be 
made par les m the suit, had to be followed. When this was not done, 
t le execntion sale would take place under the C.P.C., so that only the 
. ght, title and interest of the judgment-debtor would pass under the sale 

alainsr °f ’several co-sharer landlords, 

against a Hindu lady who had succeeded her father to the tenure, for 

the lecovery of rent whicn accrued due after her father’s death : 

Held that the lady's liability for rent was personal and did not attach 

0 the reversion; and a sale held in execution of a decree obtained bv the 

andloids in this suit passed only her own limited interest in the tenure to 

the purchaser. Jibau Krishna Ray v. Bojo Lai Sen, 30 C. SS0 = 7 C.W.N. 

425 = 5 Bom. L.R. 428 = 8 Sar. 444=30 I.A. 81. 


CALCUTTA. 

NOTKS. R. Manurattan Nath u. Hari Nath Das, 1 C.L.J. SOO.—A sale 

held at the instance of an assignee of a rent decree who is not also an 
1904 assignee of the landlord’s interest in the land, if legal, has, at most, the 
effect of a sale held in execution of a money-decree under the C.P.C. 


-D. Raja Pronioda Nath Roy v. Raja Ramoni Kant Roy, 9 C.W.N. 34 (88).— 

The P.C. case is not an authority for the broad proposition that, what- 
1904 ever might have been the arrangement come to between the parties, a suit 
for recovery of the whole rent may be maintained by one of the co-sharer«, 
if only the other co-sharers are made defendants. 


-F. Afraz Mollah v. Kulsumunnessa Bibi, 10 C.W.N. 178 = 4 C.L.J. 68.—One 

of several joint landlords brought a suit for arrears of his share of the rent 
1905 of a certain occupancy holding against three persons who were the record¬ 
ed tenants. But two of the recorded tenants had already transferred 
their interest to the plaintiff. Held, that the purchaser at the sale in execution of the 
decree for arrears of rent at the instance of the co-sharer landlord purchased only the 
right, title and interest of the judgment-debtor, and as two of these had no interest at 
the date of the sale, the right of their transferee was not affected by the sale. 


-P. Bijoy SankerSikdaru. Rajendra, 9 C-L.J. 479 = 13 C.W.N. 746 = 1 Ind.Cas. 

539. Whore a co-sharer landlord obtains a decree for rent against all the 
1909 registered tenants and executes his decree, only the right, title and 

interest of the judgment-debtors pass at the sale, and not the interests of 
their unregistered co-sharers, if any. 


(8)—.9. ee—Latidlord and tenant—Rent-sale, right of anction-imr- 

chaser at, to avoid intermediate tenures —“ Previous holder” _ 

(1904) Default. The plaintiff, who had previously acquired a 
shaxe in a mokurrari lease, but was not registered as a tenant 
in the zemindar’s sheristha, purchased the entire tenure at a sale held in 
execution of a decree for arrears of rent, and sought to avoid all inter¬ 
mediate tenures under S. 66 of Act VIII of 1869, B.C. 
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ACTS—2.—Bengal— {Contimied). 

Act Vlllof 1869 (LANDLORD AND TENANT)-(CDi«!^u(/e(0. 

Held, that, the plaintiff being a “ previous holder through whoso 
default the tenure had been brought to sale,” was excluded from the 
benefit of that section by the operation of its last clause. 

The expression “previous holder, &c.,” in that clause includes a 
person beneficially interested in a tenure, who is in a position to protect 
his interest by paying the rent into Court and yet omits to do so, with 
the result that the tenure is brought to sale by the superior landlord. 

“Default,” which prevents the section from applying, does not 
necessarily imply any moral obliquity or any breach of contractual obli¬ 
gation. It simply means non-payment, failure or omission to pay. Fakir 

Chunder DuU v. Ram Kumar Chatterji .31 C. 901 =8 C.W.N. 721 = 

6 Bom. L.R. 741 = 1 A.L.J. 420 = 31 I.A. 195=8 Sar. 658. 


ACT XXII OF 1869 (GARO HILLS). 


( 1 ) 


S. 22—See INDIAN Councils Act, No. 1. 3 C.Ij.R. 197 ^ 
17ft 


4 C. 


172=6 I.A. 178. 

_VI OF 1876 (CHOTA NAGPORE ENCUMBERED ESTATES). 

( 1 )_as amended by Act V of 1884—See Specific Performance, 

No. 3. 17 C. 223=16 I.A. 221. 

_VII OF 1876 (LAND REGISTRATION). 

( 1 )_ Co-trustee, application by, for registration—Refusal by the 

Revenue authorities—Civil Court’s authority to direct regis- 
(1908) tration—Suit, maintainability of—Declaration of right io 
possession. Where plaintiff's application for the registration 
of his name as a co-trustee undei’ the Land Registration Act was refused 
by the Revenue authorities : 

Held that a Civil Court is not competent to direct the action of 
the Beveaue authorities under the Land Registration Act, and a suit 
brought by the plaintiff with the object of obtaining an order from the 
Court, which would bring about a re-oonsideration of the order passed by 
the Revenue authorities so as to obtain the registration of the plaintiff s 

name as a oo-trustee. is not maintainable. 

rr 7r7 fnrfhm- on fche construction of a compromise-decree on- the 
. L- u was btought, that the plaintifi was not entitled to 

basiti of w ic possession of the trust property jointly 

a declaration . ^ however, not affecting the right of the 

with the defendant-th. or^ ^malversation by 

Chhattrapat Singh Dugar v. Maharaj Bahadur Singh. 

the defendant, c. CWN. 441-10 Bora. L.R. 262-7 C.L.J. 395 = 18 

* ’ ‘ jyj.L.J. 125-3 M.L.T. 344-4 Ind. Cas. 64. 

• • ’ V . 


1 . * 


» • • 
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ACTS— 2. —Bengal— [Continued). 

Act VII of 1876 (LAND REGISTRATION)—(CoHciuded). 

(2)-N. 7— Delimitation of land of adjoinintj proprietors — Correction 

of entry in register. On a claim for the correction of the 
(1889) entry of the names of proprietors in the general register of 
revenue-paying land in a district kept in accordance witii 
Bengal Act VII of 1876, the limits of tlie area of the estate had not been 
defined further than by boundaries mentioned in the plaint, which 
were disputed by the defendants, who were the owners of land adjoining, 
and who had obtained, from the revenue authorities, an order for the 
entry now alleged to be incorrect. The properties were both parts of 
an ascertained number of highas, forming chuckla. The High Court, 
while affirming the decision of the Court below in the plaintiflf’s favour, 
ordered a local enquiry, with a view to the accurate delimitation of their 
estate This, with the subsequent decree, resulted in the area being 
defined therein by reference to a map made and marked by an amin. 
This was not a just division ; for, while it divided the chuckla so as to 
give the defendants their full share, it went beyond it, to make up the full 
area of the plaintiff's share. Their Lordships, therefore, made a new 
order, calculated to secure the division of the whole chuckla in due 
proportions for the purposes of the entry in the register. Ilemmani Singh 
V. Cauty ... ... ... 17 C. 304 =5 Sar. 429. 

ACT VII OH 1878 (EXCISE). 

(I)-S. 2 —UnauLhorixed sale by Collector—See Act XI OF 1859 

(Bicmial). No. 1, 25 C. 833--25 l.A. 151. 

—VIII OF 1879 (RENT SETTLEMENT). 

(1)-.S'. 10— Resumption by Gocernment and temporary resettlement 

with original proprietor—Previous grant of permanent ganti 
(1903) tenure—Right of lessees under the grant, how affected by the 
settlement proceedings—Parties — Non-joinder. In 1867 Raja 
B. executed a permanent lease, in favour of the respondent, of lands, parts 
of which, it was known, were liable to resumption by Government. Res¬ 
pondent paid Rs. 7,500 as bonus for this grant and agreed to pay rent for 
the entire tenure at the rate of Rs. 2.300 per annum. A clause in the 
lease provided, amongst other things, that, if, by reason of any “law-suit 
witli Ciovernment or with any otlier person,” the proprietary right in the 
lands were lost by Raja B., “ then the rent of the said land at the rate 
prevailing in the mohal lor the jami-jumma thereof should be deducted 
from the aforesaid jumma of Rs. 2,300." In 1882, chuck Khalali, one of 
the chucks included in the lease, was resumed by Government, formed 
into a separate estate and temporarily settled for 20 years with the heirs 
of Raja 13. at a rent of Rs. 850. In 1892, one of the heirs of Raja B. sold 
his interest in the permanent estate to one Kali Prosunno Ghose and his 


ACTS—2.—Bengal—fCojUinMfd). 

Act VIII of 1879 (RENT SETTLEMENT)—(Conc( 7 «fe(i). 

interest in chuck Khatali to the appellant. The appellant and the remain¬ 
ing heirs of Eaja B. sued respondent to recover from the chuck Khatali 
only rent with interest at the rate 6xed in the settlement proceedings : 

Held- that the plaintiifs could not recover. The resumption of the 
chuck by Government could not abrogate the rights of the respondent, 
under the pottah, so long as Raja B. and his heirs were themselves in a 
position to let him have the lands, and these rights in no way conflicted 

with the operation of S. 10 of Bengal Act VIII of 1879 or the rights of the 
Government under it. 

Held, also, that the liability of the defendant was not under the settle¬ 
ment, but being as it was, for a lump sum, under the contract of 1867, all 
the owners of the lands for which the lump sum was rent were necessary 
parties in any action for rent for chuck Khatali: that, consequently. 
Kali Prosunno Ghose ought to have been joined as a party, and the suit 
was bad without him. Pria Nath Das v. Raw Taran Ghatterji 

30 C. 811 =7C.W.N. 601 =8Sar. 497 = 30 I.A. 159. 

ACT X OF 1879 (COURT OF WARDS). 

(1)-S. 55 —Siiit rejected when filed on behalf of a minor under the 

Court of Wards without sanction of that authority to proceed 
(1889) with it. Where, under S. 55 of the Bengal Court of Wards’ 
Act, X of 1879, the manager of an estate authorised the 
plaintiff, in order to save limitation, to institute a suit on behalf of the 
Court of Wards, which refused, afterwards, to sanction the proceedings 
with the suit, held, that the Judge rightly ordered that the suit be rejected 
as incapable, under the above section, of being prosecuted. Bisheswar 
Roy V. Shoshi Sikar Esivar Roy ... 17 C. 688= 17 I.A. 5 = 5 5ar. 501. 

BOMBAY. 


Note. _“R. Sayad Hussein Miyan v. Collector of Kaira, 21 B. 257.—When 

saDOtion is given to the institution of a suit under 8- 539, C.P.C., Act 
1898 XIV of 1882, the suit must be limited to matters included in the sanction 
and the Court cannot enlarge the scope of the suit and grant reliefs other- 
than those included in the terms of the sanction. 


_VII OF 1880 (PUBLIC DEMANDS RECOVERY). 

_ Irregularity of proceedings—Ground for setting aside sale — 

Presunvption. The Oolleofcor, having received a report; from 
(1893) the Tahsildar that arrears of road cess (Bengal Act IX of 1880) 
were due in respect of villages, took proceedings purporting 
to be in pursuance of Bengal Act VII of 1880. In the certificate of un¬ 
paid demand, the names of the persons described as debtors were those 
not of the present proprietor, bat of former proprietors, and the copy and 
notice were addressed to them. Held, that, even if the certificate and 

11 
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ACTS—2.— Bengal — (Cmtinued), 

Act VII of 1880 {PUBLIC DEMANDS RECOVERY)- 

the proceedings following it had been duly authenticated, and intimated 
to the present proprietor, which bad not been the case, they could not ' . 

affect his right of property in the villages, inasmuch as the Act only 
authorized the attachment and sale of the property of the persons who are 
described as debtors. This, of itself, was a ground for cancelling the sale. 

Their Lordships also concurred in the view taken by the High Court that 
there was no evidence showing that the certificate had been duly signed; 
and were of opinion that the High Court had rightly found payment of the 
arrears before the sale. Mahomed Abdul Hai v. Gujraj Sahai 

20 C. 826 = 20 I.A. 70 = 6 Sar. 291. 

PBIYY COUNCIL. 

Notes. -N* Bageswari Prosad Singh v. Mahomed Gowhar All Khan, 31 

1903 C. 256 (261) (P C ). 

CALCUTTA. 

- R. Wazirali Mollah v. Kartick Chunder Ghosh. 2 C.W.N. 363 —A sale for 

arrears of public demands under Bengal Act VII of 1880 cannot bo sup- 

1898 ported, unless the certificate, upon which execution is taken out, is in 
strict compliance with the Act. 

-- F. Chunder Kumar Mukerjee v. The Secretary of State, 27 C. 698. —A civil 

suit to set aside a sale for arrears of cesses on the ground of want of 
notice under S. 10, Act VII of 1880 (Bengal), is maintainable. 

- R. Gopal Das v. Hardeo Das, 5 C.W.N. 86 .—When the notice under S. 10 of 

the Act is not served, the certificate does not acquire the force of a decree 

1900 and is not binding upon the judgment-debtor, and the sale held in exe¬ 
cution of such a certificate is bad in law and may be set aside by a suit 

■within the statutory period. 

- R. Ram Tar-ack Hazra v. Dilwar Ali, 29 C. 73 = 5 C.W.N. 521 (524) (F.B.).— 

S. 2 of Act VII (B.C.) of 1868 does not bar a civil suit for setting aside a 

1901 sale held in enforcement of a certificate issued under the Public Demands 
Recovery Act (VII B.C. of 1880) on the ground that the sale was vitiated 

by a material irregularity leading to substantial injury, the irregularity being that one 
property was advertised for sale and a different property sold. 

- F. Lachmi Narain Singh v. Nand Kishore Lai Das, 29 C. 537.—A sale of pro¬ 
perty in enforcement of a certificate under Bengal Act VII of 1880 passes 

1902 to the purchaser nothing but the judgment-debtor's right, title and inter¬ 
est in the property at the date of the service of notice under S. 10 of the 
above Act. 

1903 - R. Deep Narain Singh v. Dietert, 31 C. 274 = 8 C.W.N. 207. 

- R. Hari Charan Singh v. Chandra KumarDey, 34 C. 787 = 11 C.W.N. 745.—A 

duly made certificate has on its filing the force and effect of a decree. 

1907 But, until service of the notice under S. 10, which has the effect of an at¬ 
tachment. no particular property is bound by the decree. The due making 
and filing of the certificate gives it the effect of a decree, and, therefore, non-service of 
notice under S. 10 does not affect the validity of the certificate itself. 
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ACTS—2.—Bengal— 

Act VII of 1880 (PUBLIC DEMANDS BKGOVERY)~iContmued). 

R- Purna Chandra w. Dinabandhu. 34C. 811 (F.B.) =5C.L.J. 696 = 11 C.W N 

certificate and sale without service of notice under 

o* XU« 


F. Janakdhari Lai «. Mohant Gossain Lai, 37 C. 107 = 13 C W N 7 in-<< 

1909 «--tion of a™^r“ 

1909 ficate issued under the Public Demands Act is absolutely void, even thoueh 
such satisfaction has not been notified to the Court issuing the certificate 
and the property has passed into the hands of innocent purchasers. 

-R. Musst. Raja Koer w. Ganga Singh, 13C.W.N. 7S0 = 10 C.L.J. 201.--A sale 

1909 Public Demands Recovery Act passes merely the right, title and 

interest of the persons named as judgment-debtors in the certificate. 

CENTRAL PROVINCES. 


-D. Ramlal y. Nago, 2 Ind. Cas. 26 (28) =3 N.L.R. 35.-The Privy Council 

case was under the Bengal Act VIX of 1890. the provisions of which differ 
1909 widely from those of the law (S. 56. Berar Land Revenue Code) unde^ 
which the sale in question in this case was held. 


(2) - S. 7—Colleetof’s certificate—Confirmation of sale— See Limit¬ 

ation Act (XV of 1877), No. 25, 23 C. 775=23 I.A. 45. 

(3) Ss. 17 and 24:—Powers of revision of the Commissioner and the 

Board of Revenue—Certificate sa/e, settiim aside —Certificate 
(1906) issited under the Cess Act {B.C., IX of Limitation- 

Deciding case in a party’s absence—Proper remedy. 

Bengal Act VII of 1880, for the recovery of public demands, applied to 
cases of road and other cesses. 

Where a Commissioner set aside a sale held in execution of a certifi¬ 
cate granted by the Deputy Collector, in respect of a fine imposed for 
failure to comply with a notice under S, 16 of the Cess Act, on the ground 
that the evidence for the petitioner made out ‘ a prime, facie ’ case of fraud, 
or at any rate of irregularities which prevented the petitioner from obtain^ 
ing the knowledge of the proceedings against him, and caused the sale of 
his estate at the most inadequate pi ice-: 

Held, that the power of revision conferred on the Commissioner by 
S 17 of the Act VII of 1880 (B. C.), was amply sufficient to justify the 
order setting aside the sale. 

The Board of Revenue, also, had power to interfere in this case under 
S. 24 of the Act. 

S 17 of Act Vil of 1880 (B.C.). applied to orders made after, as well 
as before, sales in execution of certificates issued under the Act. 

The periods of limitation applicable, in ordinary cases, were not bind¬ 
ing on the Commissioner when he was acting in exercise of his revisional 

jurisdiction. 
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ACTS— 2. —Bengal— {Continiced). 

Act VII of 1880 (PL'BLIC DEMANDS RECOVERY)—(CfmcZudfrf). 

Ife is an elementary principle, which is binding on all persons, who 
exercise judicial or quasi-judicial powers, that an order should not be 
made against a man’s interest without there being given him an opportu¬ 
nity of being heard. 

In this case, the order of the Commissioner annulling the sale was 
challenged in a regular suit, brought in a Civil Court, on the ground that 
the order was made without hearing the purchaser. 

Held, that the proper remedy of the purchaser w’as to apply to the 
Commissioner for a re-hearing. Babu Lalitesicar Sin(fh v. Mohunt Earn 

Kisheii Dos ... 10 C.W-N. 969 = 4 C.L.J. 177= 16 M.L J. 365 = 

8 Bom. L.R. 719=3 A.L.J. 689=1 M.L.T. 308 = 33 C. I 178 = 33 I.A. 134. 

CALCUTTA. 

NOTES.-R. MirWaziruddin r. Lala Deoki Nandan. 6 C.L.J. 472.—As to 

whether a Civil Court has power to deal with the question of the validity 
1907 of the view taken by the Commissioner of Re%*enue that an appeal present¬ 

ed to him for setting aside a revenue sale was time-barred. 

_Baij Nath v, Nand Kumar, 6 C.L.J. 84=34 C. 677 = 11 C.W.N. 803.— 

Under -Act XI of 1859 a Commissioner or any revenue authority cannot 
1907 review or set aside an order once legally passed by him. The word “final” 
in S. 25 of that Act means “not open to review." 

act IX OF 1880 {BENGAL CESS). 

- See Sale, No. 21, 21 C. 70 20 I.A. 165. 

(1) Ss. 6, 72, 76,80, and 81, and Sch. E—Proprietor of land—Coal 
mines — Royaltij—Cess on Royalty — A7innal net profts — Liahi- 
(1910) lity to pay cess—Policy of Cess Act. Where the plaintiff, who 
was the owner of landed property, leased such property to 
various parties for the working of coal mines, and who, besides the rent of 
surface land, received, under the designation of royalty, a percentage on 

« 

the coal raised by the lessees or mine-owners, had been assessed for 
“ cess " under the provisions of the Cess Act (IX of 1880, B.C.) in respect 
of the royalty received or receivable by him from the coal mines on his 
'estate : 

Held, that the return required under S. 72 of the Act was not with 
'regard to the mine-owner’s profits, but had reference to the general neb 
profits of tlie property; that the royalty receivable by the plaintiff was 
pavt of the “ annual net profits ” of the mine within the meaning of those 
words in Ss. 6 and 72 of the Act; and that the plaintiff had been pro- 
-perly assessed with “cess” thereon. 

In S. 81 of the Act, the word “owner" is used in the sense of pro¬ 
prietor, bub the liability for the “ cess ” lies on both “ occupier ” and 
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ACTS—2.—Bengal—(ConWnued). i 

Act IX of 1880 (BENGAL CESS)— (Cojic/udedy. 

owDei' ” in the case of mines, etc., as in the case of land it lies on holders 
of estates or tenures or raiyats, the policy of the Act being that all persons, 
who benefit by the maintenance and construction of “ roads and other 
means of communication ” or “ works of public utility ” out of the cesses, 
should bear the liability of paying the same. Maniiidra Chamlra Nandi 
V. The Secretary of State for India in Council ... ... 8 A.L.J- 

140 = 9 M.L.T. 196* 15 C.W.N. 210=13 Bom. L.R. 82. 


(2) S. 95—Suit for enhancement of rent—Evidentiary value of road 
cess returns—See Act VIII OP 1885 (Bengal Tenancy), No. 5, 30 C. 
1033 --=8 C.W.N. 1 30 I.A. 177. 


act VIII OF 1885 (BENGAL TENANCY). 

( 1 ) s. 3—Meaning of "rent”—See REGULATION VIII OP 1819 
(Bengal Putni), No. 49, 33 C. 140. 

(2) S. 5, Cl. 5— Tenure-holder—Decision of Revenue Oficer in settle¬ 

ment proceedinys under Chapter X of the Act —Res judicata— 


(1902) Subsequent suit in Civil Court for ejectment—Civil Procedure 
Code (AciX 0/1877) and (.4c^ XIV 0/1882), S. 13. The Bengal 
Tenancy Act {VIII of 1885), S. 5, cl. 6, enacts that " where the area, 
held by a tenant exceeds 100 standard highas, the tenant shall be presum¬ 
ed to be a tenure-holder, until the contrary is shown.” Held (affirming 
the judgment of the High Court) that the defendant was presumably a 
tenure-holder within the section, and that the evidence in the case did 
not show the contrary. The defendant was consequently liable to the 
ejectment. With reference to a contention raised as to whether a deci¬ 
sion in previous proceedings under the Bengal Tenancy Act. that the 
defendant was a tenure-holder, was res judicata in a suit for ejectment in 
the Civil Court, where the first Court had held that it was not res judicata, 
but the High Court had not decided the point, the Judicial Committee, 
without deciding the queetiou, observed that, under S 13 of the Civil 
Procedure Code, a decree in a previous suit cannot be pleaded as res judi¬ 
cata in a subsequent suit, unless the Judge by whom it was made, had 
iurlBdiction to try and to decide not only the particular matter m issue, 
but also the subsequent suit itself, in which the issue is subsequently 
• J Trt fhia resneeb the enactment goes beyond S. 13 of the previous 
aTx at im rnd alBO beyond the law laid down in TA. Duc/io.. 0 / 
^ o timit-h’a L.C. 10 Ed. 713. The essence of a Code is 

Kingston s case, tters in respect of which it declares the law, 

. Ms Z the prolnce of a Judge to disregard or go outside the letter 

fmflnt according to its true construction. Gokul Mandar v. 
of the enactment according ^ ^ 196 = 6 C.W.N. 825=4 Bom 

Pudmain^na ••• L.R. 793 = 8 Sar. 323^ 
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1903 


1903 


ACTS—2. —Bengal-(CWi)iH^rf). 

Act VIII of 1885 (BENGAL TENANCY)— 

CALCUTTA. 

Notes. -R. Magoirami-. Mehdi Hossain Khan, 31 C. 95 = 8 C.W.N. 30.—S. 13, 

C.P.C.. 1882, does not preclude the decision on any issue from operating as 
resjudicaUi, merely because the issue is raised as between co-defendants, if 
the matter involved was directly and substantially in issue in a former 
suit, and the other necessary conditions are satisfied. The words, “ between the same 
partie.s, in S. 13. qualify not only the words “ former suit, ” but the whole expression 
■ in is.sue in a former suit.” 

R. Syed Nawab Ali r. Hemanta Kumari. 8C W.N- 117 (118).—The descrip¬ 
tion of a property as a ” jote ” does not necessarily show that it is not a 
tenure, and that it is simply an ordinary cultivating “jote” or holding. 
If the area of a “jote” exceeds 100 bighos, the presumption in the 
Bengal Tenancy Act should be applied, under which, until the contrary is shown, the 
holding must be regarded as a tenure. 

-R. Tokhan Singh v. Girwar Singh, 32 C. 494 = 9 C.W.N. 372*1 C.L.J. 

1905 118. 

-F. Shibu Rout v. Baban Rout, 35 C. 353=12 C.W.N. 359 = 7 C.L.J. 470.—In 

order to establish the plea of res yurftcnfa, the Court which decided the 

1908 former suit must have been such a Court as would have been competent 
to try and decide, not only the particular matter in issue in the .subse¬ 
quent suit, but also the subsequent suit itself in which tlie issue is subsequently raised. 

R. Bidhumukhi v. Jitendra, 10 C.L.J. 527.—A putuidar brought a suit for 
assessment of rent in the Blunsiff's Court, on the ground that the tenant 
had encroached upon the adjoining lands of his landlord. The defence 
was that the lands in dispute were outside the ganti and comprised with¬ 
in its taluk. It was held that the disputed lands were within the ganti. A suit was 
then brought on the enhancement decree in the Subordinate Judge's Court for the re¬ 
covery of rent. That suit was decreed ex parte and the decree was enforced in execution. 
Held, a suit brought in the Court of the Subordinate Judge by the representative of the 
tenant for recovery of the land, on the ground of its being included in the taluk, was 
barred by the principle of constructive res judicata- 


1909 


1902 


1902 
-F. 

1904 

-F. 

1906 


BOMBAY. 

R. Ramji v. Bai I’arvati, 27 B. 91 (94) =4 Bora. L.R. 869. 

MADRAS. 

F. Bluthusawmi Naidu v. Prince Alagia. 26 M. 423 (427). 


Suri Vonkatappayya Sastri r. Bladula Venkanna, 27 M. 531 = 14 M.L.J. 
155 = 1 Weir 419.—It is by the terms of the section that the law is 
determined, and not by any supposed intention of the Legislature. 

Kurri Veerareddi v. Kurri Bapireddi. 29 M. 336 (352) = 1 M.L.T. 1S3 = 1& 
M.L.J. 395.—Where the words of a statute are clear and unambiguous, it 
is the duty of the Courts to give effect to them, and not to allow the 
statute to be made of no effect, by introducing whatmav appear, in parti¬ 
cular cases, to be equitable considerations, but which, in the long run, are more likely 
to lead to inequities and litigation and perjury, than if it is known that the letter of 
the written law will be consistently enforced in all cases. 
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-R. Thomas v. Emperor, 29 H. 553 (560).—This case turns upon the construc¬ 
tion of S. 222, Cr. P.C. Meld that the essence of a Code is to be exUaus- 

1906 tive, and that there is no justification for reading into the section a 
limitation which its language will not support. 

-Expl. Kidambi Venkatachariar t'. Lakshmi Doss, Si M. 62 (63) = i7 H.L.J. 

601=3 M.L.T. 186-—A decision of the Revenue Court dismissing a suit 

1907 for the enforcement of acceptance of patta, under S. 0 of the Rent Reco¬ 
very Act, would not operate as res judicata, in a civil suit for the same fash 

on the tender of the proper patta, as the Revenue Court has no jurisdiction to decide 
such suit for rent. 


1908 


•F. Alagu Ambalam r. Emperor, 18 M.L.J. 89 (90) =31 M. 277=7 


Grim. L.J. 329. 


ALLAHABAD. 

-F. Gomti Kunwar v. Gudri, 25 A. 138 (140; =22 A.W.N. 220.—The decision 

of a Revenue Court in a rent suit, as to tho genuineness of a document, is 
1902 not res judicata in a subsequent civil suit for determining such issue, such 

Court having no jurisdiction to try the subsequent suit. 

__Diit. Bihari v. Sheobalak, 23 A. 601 = A,W.N. (1907), 189 = 4 A.L.J. 54B.— 

The defendant brought a suit for ejectment in a Revenue Court against 
1907 the plaintiffs as tenants, who allowed a decree to bo passed ex parte 
against them. Subsequently, the plaintiffs brought a suit in a Civil 
Court for possession of the land, alleging they were proprietors. Held, that the plain¬ 
tiffs might and ought to have set up their proprietary title as a defence to the ejectment 
suit If they had done so. the Revenue Court might have decided the question of title 
or referred the parties to a civil suit. The pre.^ent suit was barred by tho principle of 

res judicata> 

CENTRAL PROVINCES. 

_D Syed Imam w- Mahomed Shikaudar, 4 H.L.R. 61 (62). S. 13, C.P.C., as 

’ applied to Berar, is not the same law as it is in British India. In British 
4 on 7 India it is Act XIV of 1882 enacted by the Govotnor-General in Council. 

I Berar it is a replica of the enactment set up by an executive order of 

the GovernD.ea“ of lodi* in the Poreigo Dep..tt,neot. A matter decided by „ Court in 
Kagpur is not reryniionto at applied to Berar. 

SINDH. 

Nurmahmad Usman Aboobukar Usman, 1 S.L.R 29 (ai).-The powers 
r mofussil Court to entertain suits, are conferred and strictly Umitcd 
1 - A o n P C. which must be regarded as exhaustive. Accord- 
° nu a Plaut'.w^ eaneee of action be Joined which the Code does 
„ot permit to:e1:i-a.“rb piaint eaonot serve as a basis for passing a iega. decree 

in plaintiff a favour. - „ jurao Bux, 2 S.L.R. ST (41).—The omission of 

-R. Louis Dreyfus ’ * q agreement by the parties affecting 

ed. 


-R. 


1907 
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(3)-.S. 5 (sub-S. 5) and Ss. 25. 178— Definition of raiyati hold¬ 

ing—Lessees ivho are not raiyats ivithin the Act —Zui’-i-peshgi 
(2896) lease—Act X of 1S59, S. 7. A tenant, holding under a 
lease assigned to him in 1890 by the original lessee, who, 
since 1867, had continuously occupied the land under successive leases, 
claimed, in virtue of the occupancy for more than twelve years, to be a 
raiyat within the Bengal Tenancy Act, 1885, either with occupancy, or 
with non-occupancy, rights: Held, that this tenant’s holding was 
excluded from the operation of that Act by the effect of S. 5, sub-S. 5, 
on account of the extent of the area of the land leased, which was moi'e 
than one hundred standard bighas. A ziir i-peshgi lease is not a mere 
contract for the cultivation of the land at a rent, but is a security to 
the tenant for his money advanced. Two of the leases were zur-i-peshgi 
or made on money advanced by the lessee to the lessor. The tenant s 
possession in this case was in part, at least, that of a cx'editor operating 
as payment to himself, and was no foundation for a claim for occupancy 
rights. As to the effect of written stipulations, contrary to the latter, 
S. 7 of the Bengal Rent Law (Act X of 1859) is superseded, if not 
wholly repealed, by S. 178 of the Bengal Tenancy Act, 1885. Bengal 

Indigo Company v. Roghobur Das ... 24 C. 272 = 23 l.A. 158= I C.W.N. 83 

= 7Sar. 94. 


CALCUTTA. 

Notes. -R. Ram Kelawaa Roy v. Sambboo Roy, 2 C.W.N. 758.—On tho 

construction of the particular zur-i-peshyi pottah. it was held that it did 

18d8 * 

not create a rai^afi tenure. 

-D. Ramdhari Singh v. M.H. Mackenzie, 10 C.W.N. 351.—23 l.A. 158 is not 

an authority for the proposition that a raiyat, by taking a zur-i-peshgi 
1905 lease of land of which he was previously or then put in possession as a 
raiyat, loses his rnipafi status or divests himself of his right to acquire a 
right of occupancy in tho land. 

-R. H.B. Dalgilish u. Damodar Narain Cbowdhury, 8 C.L.J. 533.—On the 

construction of the leases in question, it was held that they created a 

1905 i * 

raxyati tenure. 

-R. Bijoy Gopal Mukerji v. Girindra Nath Mukerji, 8 C.L.J. 458.—On the 

question of election. A Hindu widow cannot be said to give a lease on 
1908 behalf of the reversioners. The acts performed by the reversioners after 
the death of the widow cannot amount to a ratification of the lease, as 
the widow is not the agent of the reversioners. 

( 4 )- Ss. 0 (5), 45,115-—Zur-i-pesbgi lease — Tenant, if may acquire 

occupancy — Proprietor’s private land—Admission by tenant, 
(1910) decision upon, if should be reversed. Held, (affirming the 
High Court) that the tenant’s possession under a zur-i-peshgi 
lease, which merely provided for a part of the rent to be paid in advance 
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.».«... .^ri.=:t rr„'s 


was r/L*'! by S, 5 (5) of the Beogal Tenancy Act 

right in hoUinfithftTh'f“ r® P>'e™mption, the High Court was 
although the area exceeded 100 bighas. 


he th^^' tad held it to 

be the propnetor s private land, dealing with the matter on the footing of 

an admission made at the trial by the tenants’ defendants: 

ffeW—That the High Court had en-ed in going behind that admission 
and re-opening the question as to whether it was the private land of the 
proprietor. Damodar Naratjan Chowdhri v. Dakliesh... IS C.W.N. 34 s. 


(5) S. 7—Enhancer,ie,it. suit /or—Road-cess returns as evidence— 
^ 1880, B.C.), S. 95 —Evidence Act (I of 1872) 

(1903) 55. 114 ig), S2~Pre$umption~Burden of proof—Limitation— 

ft of arrears of rent—Bengal Tenancy Act {VIII 

a \ operation—Civil Procedure Code {Act 

of 1882), S. 12. In a suit for enhancing the rent payable by certain 
fractional share-holders in a talook, the zemindar put in as evidence several 
road-cess returns, which had been filed on behalf of another fractional 
shareholder and which showed that the tenants were receiving from sub¬ 
tenants considerably higher rent than they were paying to the zamindar; 

a,nd this was found to be the only reliable evidence produced by either 
party. 


Held that the returns, though not conclusive, prima facie showed 
that the existing rate was not fair or equitable, and this evidence shifted 
the onus on the tenants to rebut any presumption raised by the returns by 
producing the collection papers. As the tenants had not done this, the 
Court was justified, under S. 114 {g) of the Evidence Act, to award an 
'enhanced rate on the basis of the returns. 

Where the suit for the recovery of arrears of rent was brought more 
than three years after the due date; Held that the fact that a suit for 
enhancement had been brought by the plaintiff within that period and in 
that'suit the plaintiff had claimed enhanced rate for the year in question, 
etayed the operation of the law of limitation. Hem Chvnder Chotvdhry 
T. KaUProsunno Bhaduri ... 30C. I033=8C.W.N. I=30I.A. 177= 

8Sar. 529. 


12 
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CALCUTTA. 

NotK- ■■ D. G. S. Hays v. Padmaaand Siugn, 32 C. 118 |(121).—S. 14, 
Limitation Act, does not entitle a plaintiff, in a subsequent suit for mesne 
1903 profits, to a deduction of the period during which his previous suit was 
pending, when the Court in the previous suit did not pass a decree for 
mesne profits subsequent to the institution of the suit, either through inadvertence or 
because the claim was not specifically pressed. 


(6)- S. 61— Landlord and tenant—Becounition of an under-tenure 

hij the zemindar—Result of his receiving rent in resycci of it — 
(1897) Deposit of rent by tenure-holder wider Benyal Tenancy Act 
(VIII of 1885), N. 61, and acceptance by zemindar—Hindu 
icidoic, lease granted by, while in possession of widow's estate. .K widow 
in possession of her widow's estate in a zeinindari made a grant of a putni 
tenure under it to a lessee at a rent. In this suit brought by the rever¬ 
sionary heir, on her death, with the object of having the grant set aside 
as invalid as against him, the lease was not proved to have been 

made with authority or from necessity justifying tlie alienation by the 
widow. Held, that the putni was, on the death of the widow, only 
voidable, and not of itself void : so that the plaintiff, the next inlieritor of 
the ; 2 emindari, might then elect to treat it as valid. The plaintitt had 
done so. He had accepted rent in respect of the tenure, as that tenure 
was specified in a petition which accompanied the putnidar's deposit of 
tlie rent in a Court, under the Bengal Tenancy Act (VIll of 1885), S. 61. 
This was prima facie an admission that the putni %vas still subsisting. 
In tlie absence of evidence to put a different construction upon the 
plaintiff’s act, and to negative its effect, there was a sufficient pritm facie 
case of an election to affirm the validity of the putni. Hodhu Sudan 
Sintjh V. Hooke ... 25 Cal. 1=24 I.A. 164=1 C.W.N. 433=7 M.L.J. 127 = 

7 Sar. 222.- 


PRIVY COUNCIL. 


NOTES. 

1903 

and 1907 


-F. Bejoy (iopal Mukerji r. Nil Rat.an Mukerji, 30 C. 990 — 7 

C.W-N. 864.—A lease granted bya Hindu widow is on her death only void¬ 
able and not of itself void.—S C. on appeal toP.C.. Bejoy Gopal Mukerji 
V. Krishna Mabisbi Debi, 34 C. 329 {P.C.)=5 C.L.J. 334 = 9 Bom. L.R, 
602 = 17 M.L.J. 154 = 11 C.W.N. 424 = 4 A.L.J. 329 = 34 I.A. 87. 


- R. Deputy Commissioner of Kheri v. Khanjan Singh. 29 A. 331 (P.C.)—4A. 

L.J. 232=34I.A. 72 = 11 C.W.N. 474=5 C.L.J. 344=9 Bom. L.R. 591 = 
1906 17 M.L.J. 233.—Suit to set aside an alienation by a Hindu widow. See 

same case under HINDU L.AW (WIDOW), infra. 


CALCUTTA. 

_F. Sadai Naik v. Serai Naik, 28C. 532 = 5 C.W.N. 279.—A lease granted by a 

Hindu widow in possession of her widow's est.ate does not necessarily 
1901 become void on her death, but only voidable by the next inheritor of the 
estate. 
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-F. Hayes v. Harendra Narain, 31 C. 698.—Au.alienation by a Hindu widow 

without legal necessity, being only voidable, may be validated by the 
consent of the reversioner. 


R. 


1906 


R. 


1907 


HariharOjha r. Dasarathi Misi'a, 33 C. 257 = 9 C.W.N. 606*1 C.L.J. 408, 
—Oq the voidable character of an alioDation made by a Hindu widow, 

Puma Chaudra Chatterjee v. Dinabaudhu Mukerjee, 34 C. 81i = 5 C.L.J. 
696 (F.B.) = il C.W.N. 756.—On the point whether tbe provisions of 
an enactment arc mandatory or only directory. 

-R. Bejoy Gopal Mukerjee v. Girindra Nath Mukerjee. 8 C.L.J. 458 (468) = 

13 C.W.N. 201=4 Ind. Cat. 313.—A suit by some of the reversioners to 
1908 recover possession of their shares from the lessee of a Hindu widow after 
her death is maintainable. Each case of legal necessity must be judged 
upon its own facts. Tbe reversioners must establish a very strong case to induce a 
Court of justice, equity and good conscience, to set aside a beneficial arrangement 
by a Hindu widow which induced a sense of peace and security and one that has bad 
a far-reaching consequence, tf a Hindu widow made a good bargain for herself, and 
if that bargain did not prejudice tbe position of tbe then reversioners, it should be 
given effect to. 

UADRAS. 

-Relied upon. Kandasami Asari v, Somaskanta Ela Nidhi. 3 Ind. Cas. 922 = 

7 H.L.T. 163 = 20 H.L.J. 371.—An alienation without necessity by a 
1910 Hindu widow is only voidable and not void. 


-R. 
1899 


R. 


1902 


(7) 


OUDH. 

Murad Bakhsb v. Raja Mumtaz Ali Khan, 4 O.C. 31 (36i 37).—An election 
made with knowledge of the facts is binding. It cannot be withdrawn, 
though it has not been acted on by another by any change of position. 

Matadin v. Ali Mirza. 3 O.C. 197 (200).—A mortgage of a minor’s property 
by a stranger would be absolutely void ; but a mortgage by the guardian, 
of a minor’s property would at most be voidable, for, in certain circums- 
tance-s, a mortgage by a guardian is valid. 

5 ^ 07 _ Enhancement of rent—Independent taluk formerly 


part of a zemindari—Decree of 1805 — Beg. VIJI of 1793, 
(1894) 5s. 51* 75- ^ decree of the Sadr Diwani Adalat, in 1805, 

declared that a taluk was fit to be separated from the zemindari 
of which it had originally been part according to the provisions of S. 5, 
VIII of 1793* The decree directed that« until sepErartion, rent 
should be paid by the talukdarto the zemindar, “according to thejumma 
already assessed upon the taluk;’’ this revenue to be. on the separation 
being effected, deducted from that aeseased upon the eemindari. Pro- 
cee^ngs with a view to separation then continued; but litigation and 
delavs ensued with the result that no separation had been effected when 
these suits were instituted in 1882 and 1885. In these suits, the holders 
'j ^ into whioh the zemindari had been partitioned, claimed to- 
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enhance the rent on the taluk. Held, that the decree of 1805, acted 
upon for many years, was conclusive that the taluk was not dependent 
on the zemindari, but an independent one, within S. 51, Beg. VIII of 
1793; and that, therefore, the zemindars had no right of enhancement. 
S. 67 of the Bengal Tenancy .\ct, 1885, applies only to rent payable 
quarterly. Hcmanta Kumari Debi v. Jayadindra Nath Roy Bahadur ... 

22 C. 214 = 22 I.A. 131=6 Sar. 473. 

CALCUTTA. 

Notes. -R. Narendra Kumar Ghose u. Gora Cband Poddap, 33 C. 683 = 3 

CX.J. 39l.—Parties cannot contract themselves out of S. 67 of the 

1906 Bengal Tenancy Act, which limits the interest to simple interest at 12 
per cent, per annum by the device of making the rent payable otherwise 
than quarterly. 

BURMA. 

1899 -R. Nga Po Kin u. Empress. L B.R. (1893-1900), 606. 

(8) - Ss. 98 (3), 100— Common manager, if can sell and mortgage — 

Right of co-owner to deal with his own share during manage- 
(1903) ment—Liabilities incurred by co-owner subject to those incurred 
by manager. Under S. 98 (3) of the Bengal Tenancy Act, a 
manager appointed under S. 93 of that Act has power to sell and mortgage. 
The appointment of a manager does not take away from a co-owner his 
power of dealing with his own share. 

.4ny interest which a mortgagee or a purchaser would acquire from a 
co-owner during the period of management would be subject to any charge 
on the estate that might be properly incurred by the manager during that 
period. Amar Chandcr Kundu v. Shoshi Bhusan Roy 

31 C. 305 = 8 C.W.N. 225 = 31 I.A. 24 = 8 5ar. 603. 

(9) - S. Co-sharer landlords Separate collection—Right of 

sharer to site for whole rent making co-sharers defendants — 
(1907) Bengal Tenancy Act, S. ISSSHequired or authorised to do” 
under the Act—Filing of suit—General principles of legal 
procedure. Agreement, either expressly proved or implied by the conduct 
of the parties, may establish the right of co-sharer landlords to sue separ¬ 
ately for the shares of rent receivable by them. But such an arrange¬ 
ment merely affects the right to sue separately for rent, and in no other 
respect modifies the terms of the holding. The right to bring the tenure 
to sale for arrears of rent remains intact, as also the right of one sharer 
to sue, making his co-sharers defendants when they will not join as 
plaintiffs. 

The filing of a suit is not a thing which the landlord is, under the 
Bengal Tenancy Act, required or authorised to do; and S. 188 of the 
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Bengal Tenancy Act is no bar to a sharer suing (under the general rules: 
of legal procedure) for the whole rent of the tenure, making his co-sharers 
who refuse to join as plaintiffs, defendants in the suit. Baja Praviada 
Nath Boy V. Raja Ratmni Kanta Boy ... 12C.W.N. 249 = 35 I.A. 73 = 35 
C. 331 =7 C.L.J. 139 = 10 Bom.L.R. 66-18 M.L.J. 43 = 3 M.L.T. 151 . 


PRIVY COUNCIL. 


Notes. 

1910 


D. Jatindra Nath v. Prasanna Kumar, 8 Ind. Cas. 842.—See ca$e 
No. 10, infra. 


CALCUTTA. 

P. Shashi Kumar v. Seeta Nath Bannerjee, 3S C. 744 (745) =7 C.L.J. 425 —A 
co.sbarer landlord is entitled to maintain a suit for the entire rent if bis 
co.sharers are. on their refusal to join as plaintiffs, made defendants in the 


-Appl. Bhagabati Bewa V. Nanda Kumar. 12 C.W.N. 835 (837).— a suit bv 

a co-sharer landlord for bis share of the rent only without jnaking the 

1908 other co-sbarets parties is a suit instituted by a landlord for the recovery 
of rent within the meaning of S. 153, Bengal Tenancy Act. 

1909 -Kamal Krishna Kundu v. Kedar Nath, 10 C.L.J. 517=3 Ind. 

CftBs 34« 


CENTRAL PROVINCES. 

-R. Ramji Patel i>, Syed Nur, 4 N.L.H. 45 (48).—Where an absolute occu¬ 
pancy tenant has made a transfer of his holding, the transfer can be 

1908 avoided, under 8 . 41 (7) of the Central Provinces Tenancy Act, 189fi. only 
by the whole proprietaryebody acting together. 

(10) - S. 188 — Siiit for enhancement of rent by one cO'Sharer landlord 

by making others as defendants, whether maintahuxble _“ Act- 

(1910) ing together" meaning of. The institution of a suit for en¬ 
hancement of rent is a thing authorized by the Bengal Tenancy 
Act, in the case of tenure-holders as well as in the case of occupancy 
raiyats. 

The Act prohibits one or some of two or more joint landlords from 
suing to enhance the rent, unless both or all of the fractional landlords 
join in'the suit as co-plaintiffs. 

Therefore, a suit for enhancement of rent brought by one of the joint 
landlords, making the other landlords, who do not concur with him, 
defendants, will not lie. Jatindra Nath v. Prasanna Kumar ... 

8 Ind. Cas. 842. 

( 11 ) Soh. in, Art. 2—Suit for recovery of arrears of rent—Limit¬ 
ation—Pendency of suit for enhancement of rent—Stay of operation—See 
Act VIII OF 1885 (Bengal Tenancy) No. 5, 30 C. 1033=8 C.W.N. 

1=80 I.A. 177. 
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3.—BOMBAY ACTS. 

ACT XIX OF 1844 (ABOLITION OP TOWN DUTIES. ETC., BOMBAY). 

(1)- Comtmction of Act XIX of 1844. abolMig cesses on trades. 

i'iQnA\ question whether a cess of two annas per candy on all 

(1890) cotton brought in. and exported from, Broach, paid by the 

bujei, according to usage from time immemorial, to a temple 
in that towm. was abolished by Act XIX of 1844 ; 

Held, that it was a cess of a mixed kind, local and indirect, upon a 
trade of a cotton buyer, carried on in Broach, attaching when he brought 
cotton in that town for e.xportation, and that it fell within the meaning of 
that Act, so that the right to claim it had been thereby abolished. Shri 
Kahjanmiji v. The Mofussil Company, Limited ... 

14 B. 526= 17 I.A. 103 = 5 Sar. 579. 

- II OF 1864 (ADEN). 

(1) Court of the Resident at Aden—Bombay High Court’s powers 
over—See Letters Patent (Bombay), No. 6, 30 B. 246. 

- I OF 1874 (TRAMWAYS). 

(1) S. ZO—Power of Bombay Corporation to purchase tramicays— 
Agreement by Corporation with third person for funds to effect 
(1904) purchase ami for n'orkiny tramways after 2mrchasc, validity of 
—Date of purchase — 'Track-rent,' duration of payment of. The 
Corporation of Bombay fileda suit against the Tramway Co. for tlie purchase 
of the Tramways. S. 30 of the Bombay Tramways Act gave the Corporation 
power to purcliase the tramways on the expiration of twenty-one years, 
subject to certain conditions as to giving notice, reference to arbitration in 
the case of difference, Ac. On the expiration of the twenty-one years 
notices were given by the Corporation to the Company, and the last notice 
was served on the Company on the 14th March, 1901. The Company con¬ 
tended that the notice given was invalid, since the Corporation was acting 
beyond its powers, inasmuch as it was acting, not on its own account but 
on behalf of one Bingham who had undertaken to furnish funds to' the 
Corporation to the purchase and to work the tramways afterwards. It 
was, also, contended that the date to I)e fixed as the date of taking the 
purchase ought to be the 14th March. 1901, the date of the completion 
of the purchase and that the Company was not liable to pay 'track- 
rent. ’ after the above date of notice, by which the alleged right 
to purchase was acquired. Mr. Justice Fulton, who tried the suit 
originally, decreed for the plaintiff, fixing the date of purchase as the 14th 
March, 1901. The High Court, on appeal, fixed the date of purchase as 
the date of the award, fixing the value of the corporeal property of the 
Company. On appeal to the Privy Council, held, that there was nothing 
in the Tramways .\ct proliibiting the arrangement by the Corporation with 
Bingham, and the Corporation was acting not as agent but as principal. 
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that they were unwilling to disturb the date fixed by the High Court as the 
date of purchase, though the date fixed by Mr. Justice Fulton was the 
proper one, and that in pursuance of the agreement between the Corpora¬ 
tion and the Company, in March, 1901, the latter must pay ‘track-rent,’ 
so long as it received the income and profits. The Bombay Tramway Co. 
Ltd. V. The Municipal Corporation of the City of Bombay ... 28 B. 502 = P 

C.W.N. 337 = 6 Bom. L.R. 739 = 31 I.A. 169 = 8 Sar. 653. 


ACT III OF 1874 (HEREDITARY OFFICES). 

(1)-Aienation by vatandar, restriction upon—See V.4TAN, No. 1, 

24 B. 556 = 27 I.A. 86. 

4.— BURMA ACT. 

-XI OF 1889 (LOWER BURMA COURTS). 

(l)-S. 4—See Transfer of Property Act (IV of 1882), No. 1, 

26 C. 1=25 I.A. 241. 


5.—CENTRAL PROVINCES ACT. 
—XVIII OF 1887 (LAND REVENUE). 


(D— 

27 I.A. 39. 


S. 87—See Hindu L.aw (Joint Family), No. 191,27 C. 515 = 

6 .—MADRAS ACT. 


-VIII OF 1865 (MADRAS RENT RECOVERY). 

( 1 )-Ss. 7, 9,14. 69—Point of time at which rent may become due 

—See Limitation Act (1877), No. 46, 27 M. 143. 


(2) Ss. 9, 11— Tender of pattas on the asara or produce sharing 
system— Setting up of express contract, to pay money rent — 
(1910) Absence of such contract, express or implied—Proper course, to 
determine rent under S. 11, cl. Z—Prevalence of money rent for 
a number of years—Inference of implied contract, not proper—Element in 
the consideration of the existence of usage. P. a zemindar, brought a suit 
against the tenants of his village C, under S. 9. Madras Bent Recovery 
Act 1865, to enforce the acceptance of pattas tendered by him and 
the execution of muchilikas corresponding thereto. The pattas tendered 
required the tenants to deliver to P: by way of rent, a specific share 
of rent on the gi-ound that the asara or sharing system was the mamool or 
customary mode of payment in the viUage of C. The tenants denied that 
the system was in force in their village, and alleged that money rates 

had prevailed there for a considerable number of years, and that, by 
a specific arrangement entered into in Fasli 1299 (1899) an uniform rate 
of Es. 5 per acre had been settled in perpetuity for the lands held by 
them and that leases were exchanged on that basis for a term of o years. 
It was found that, in Fasli 1299, different rates of money rent prevailed. 
The Courts in India, while disbelieving the story of an express agreement 
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to the settlement of an uniform rate at Rs. 5 per acre, inferred, however, 
an implied contract from the fact that rents at the same rate were 
paid and received for four years after the expiration of the term fixed by 
the leases of 1299. Held, by the Judicial Committee, that their Lordships 
were unable to concur in the view, or to hold that, alongside of the 
express contract embodied in the leases exchanged between the parties, 
there was a collateral implied contract relating to fixity of rent. Held, 
also, that, it having been found that there was no express or implied 
contract, the question must be decided in accordance with the rules 
contained in S. 11, cl. 3 of the Act. 

While agreeing with the High Court in the view' that it is not open 
to Courts to imply, from the mere circumstance that the rent has been 
paid in money for a series of years, an agreement to pay money rent, 
their Lordships of the Judicial Committee saw no reason why the fact 
that money rent has prevailed in a particular locality for a considerable 
number of years may not form an element in the consideration of the 
(juestion of usage. Parthasarathy Apjxt How v. Chevajid?‘a Ve?ikata 

Namsai/ya ... ... 3J M- 177=14 C.W.N. 938 = 20 M.L.J, 

596 = 8 M.L.T. 141 = 12 Bom. L.R. 648=12 C.L.J. 233. 

7.-NORTH WESTERN PROVINCES ACTS. 

ACT X OF 1866 (AGRA). 

( 1 )-Ss. 173, 174—See Company, No. 1. 13 M.I.A. 15. 

-XIX OF 1873 (LAND REVENUE). 

(1) Ss. 94 and 91—Revenue Laiv—Mtitation of names. The question 

was, according to the judgment of the High Court, whether a 
(1889) change of names in the Collectorate I’ecord-of-rights represent¬ 
ed a bona fide transfer by the plaintiff, or whether there was 
a mere assent by her to a paper-transaction relating to the owmership of a 
share in a village, in giving which assent she had not acted freely, but 
under undue influence. Reversing the decision of the High Court, which 
was that the plaintiff had assented to the proceedings under intimidation, 
their Lordships held that, on the evidence, no intimidation had been 
proved, and that a suit to cancel this **dakhil kharij,” and for a declara¬ 
tion of the proprietary right of the plaintiff, in whose name the village 
stood before the mutation, had been rightly dismissed in the first Court. 
Bar Lai V. Sardar ... ... ... 11 A. 399 = 5 Sar. 384. 

(2) Ss. 189, 241— Northom Indian Canal and Drainage Act, VIII of 

1873. S. 45 —Canal dues, money paid as under a mistake and 
^1903) without protest—Suit to recover, if maintainable—Claims reali¬ 

zable as revenue—Limitation Act, XV of 1877, Sch. II. Arts. 
14, 96. A suit in a Civil Court to recover money paid as canal dues 
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ACTS—7.—North Western Provinces— (Concluded). 

Act XIX of 1873 (LAND REVENUE)—(Concitided). 

under a mistake (and without protest) does not lie by reason of S. 241 of 
the N.W.P. Land Kevenue Act and S. 45 of the Northern India Canal and 
Drainage Aot. Raja Balwant Siiigh v. The Secretary of State for hidial 

25 A. 527-8 C.W.N. 121 ==30 I.A. 172 = 8 Sar. 564, 


8.—OUDH ACTS. 

ACT XVI OF 1865 (REVENUE COURTS. OUDH). 

(1) -See Limitation, No. 16, 7 I.A. 17. 

(2) -has a retrospective operation—See CONSTRUCTION, No. 1,. 

14 M.LA. 401. 

-XIII OF 1866 (OUDH LIMITATION). 

( 1 )-See Limitation, No. 16, 7 I.A. 17. 

_XXVI OF 1866 (OUDH SUB-SETTLEMENT). 

(1) - Stib-Settlement — Under^proprietary rights—Admission made in 

former period of suit—Effect. Held that, the talukdar (defendant 
(1876) appellant) having obtained a settlement of his taluk including 
another estate, and that estate having included the mouza in 
suit, he could not now be heard to say that the mouza was for the first 
time included in the estate which he settled with the Government. Rajah 

Jung Mohan Singh V. Doohun ^ ... Bald. 105 = R. and J.'sNo. 44 (Oudh). 

(2) _ Sub-Settlement—' Bolding wider contract." The respon¬ 

dents, in this case, were holding as sub-tenants certain 
(1878) villages attached to the Raj of Balrampore for a considerable 
length of time; and the question for decision was whether 
they held the villages m sueh a manner as to entitle them » sub- 
settlement as sub-proprietors, under the rules annexed to Aet XXVI of 
1866 It was admitted that they held as sub-tenauts; and that there was 
under-tenure under whieh they legally held the villages: Held, that, 
where an nnder-tenure is held on contract or under any arrangements 
whieh a eontraot may be interred, the holder must be deemed to be 
“holding under contract ” within the wording of Bale 2 and that such 
holder would be entitled to a sub-settlement. The Maharaja of Bulrara- 

- V. p- ..............1 

_ Sub-Settl^t-Objeel and purpose of passing^ the Act~Bute 

® 13 of the Act-Meaning of claims disposed of otherwise than 

, ^..2 it. f'Upep _ R&visioyi of such clo/tvis Rules 

(1909) the Act—Suit claiming Sub-Settlement—Non- 

I ana j . , Art—Failure to prove original pror 

13 
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ACTS—8.— Oudh—iConlimied). 

Act XXVI of 1866 (OUDH SUB-SETTLEMENT)-(Cojicluded). 

Constniction of the decree. Sub-Settlement under the Oudh Sub-Settlement 
Act, XX\ r of 1866. was not a new thing, giving some extra right or privi¬ 
lege over and al>ove what was secured by a decree finding that a person 
was possessed of under-proprietary right, and the object and purpose with 
which the said Act was passed were to revise and correct what had been 
hastily and imperfectly or loosely done, and to secure that no person 
should enjoy under-proprietary rights, who could not establish his claim 

in the manner prescribed by the Rules laid down in the schedule to the 
said Act. 

Claims (to under-proprietary rights) which had been disposed of 
before the passing of the said Act on October 12, 1866. '* otherwise than 
in accordance with these Rules” within the meaning of Rule 13 of the 
Schedule to the said Act, refer to those claims which have not been sup¬ 
ported by the proofs prescribed by Rules 2 and 3. amongst others, of the 
said schedule to the said Act, for tlie establishment of future claims, and 
the said Rule 13 authorized an inquiry into those claims. 

Wheie, after the passing of die said Act, the Financial Commissioner, 
in a suit claiming Sub-Settlement, held that the provisions of the said 
Act had not been complied with, and that, as the original proprietary title 
had not been proved, the plaintiff was in no way entitled to Sub-Settle¬ 
ment, but as the defendants’ agent was willing to compromise the suit, he 
decreed a farming lease to the plaintiff, he (the plaintiff) paying the 

Government demand plus 25 per cent, to the defendant Talukdar for a 
period of 30 years ; 

Held, that the lease decreed was only a lease for a term of 30 years 
from the date of the decree. Maheshar Parshad v. Muhammad Eiuaz 
Alikhan, lOC.L.J. 133=11 Bom. L R. 868=13 C.W.N. 1093=6 At.L.T. 

168 = 12 O.C. 293=3 Ind. Cas.200= 19 M.L.J. 442 = 36 I.A. 

114=31 A. 394. 

(4)-Ss. 1 and 2—See LIMIT.4TION. No. 16, 7 I.A. 17. 

ACT XXXVII OF 1867 (OUDH APPEALS). 

(1) S. 1 Poioers of Jiulicial Commissioner—Poxoer to revieto 
Financial Commissioner's judgment—Appeal to Privy Council The power 
of the Judicial Commissioner to interfere with a judgment of the Financial 
Commissioner depends upon Act XXXVII of 1867. It was never the 
intention of the Legislature to enable the Chief Commissioner of Oudh 
to refer to the Judicial Commissioner an application to review the 
}n gment of the Financial Commissioner and to decide whether the 
Financial Commissioner had passed an erroneous judgment or not. The 
Judicia Commissioner has no authority whatever to interfere and decide 
whet er or not an application for review of the Financial Commissioner's 
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ACTS— 8.—Oudh--(C<»iftni*ed), 

Act XXXVII of 1867 (OUDH APPEALS)-i.(Cohcii«fed). 

f"■ I’® to allow 

an appeal to His Majesty m Council from a decision pronounced by him 

refusing an application to review such a judgment. Nchaluddin v, Ahmad 
HuscLtn _ 

••• R* and J.'s No. 3P. 


ACT XIX OF 1868 (OUDH RENT). 

(1) Ss. 41 and 83, el. 4— Liability of lessees in the position of under- 
/>«««\ entitled to sub^settkment—Oudh Sub-Settlement 

(1888) Act (XXVI0/1866)— Oudk Land Revenue Act, XVII of 1876 
S. 158. A decree, in 1869. of a Settlement Court, upon the 
compromise of a claim made by village co-parcenary occupiers, to an order 
for sub-settlement as against the taluqdar, declared the claimants to be 
entitled to a heritable, but not transferable, lease of the village, at a rent 
leaving twelve i?er ceni profit to the lessees. For default in payment of 
rent, this lease was decreed to be in future liable to cancellation “ by the 
decree of any competent Court, according to any law which may be in 
force in Oudh with respect to persons holding an under-proprietary right 
in land.” Afterwards, in 1879, the parties agreed that the lessees might be 
dispossessed for non-payment of rent. Default occurred, decrees for arrears 
were made in 1882 and 1883. and remained unsatisfied. In a rent-suit 
brought by the taluqdar, held that he could not sue in a Revenue Court to 
have the lease cancelled, under the terms of the Oudh Rent Act (XIX of 
1868), either by virtue of the decree, or of the subsequent agreement. 
Madho Singliv. Aj'udhiya SU^^h ... 15 C-515= IS I.A, 77 = S Sar. 165 = 

R.and J.’s No. 101. 


(2)-S. 83, cl. 15 and S. 106—See Limitation, No. 37, 14 I. A. 37. 


-1 OF 1869 (OUDH ESTATES). 

( 1 ) —Ss. 2,10,11—See Hindu Law (Alienation), No. 88, 25 A. 476. 

(2) - Ss. 2, 13, 20, 22 (6)— Will of talukdar—Reyistration of will 

—Succession to talukdari—Son of deceased elder brother pre^ 
(1890) ferred to younger brother. A written statement by a taluk¬ 
dar, made in 1860 in reply to inquiries by the Government, 
issued in the Districts, under Circular Orders, regarding the succession of 
talukdars, may come within the definition of a talukdar’s will in S. 2 of 
the Oudh Estates Act, I of 1869. The statement was described by the 
talukdar in a letter to the authorities, in 1877, as “the will which has been 
submitted to the Lucknow district, through the taksil of Kursi, on 6th 
April, 1860.” Held, that this showed that he intended the statement of 
1862 to be his will, and that the statement, as was held with regard lo a 
similar one in Hurpurshad v. Sheo Dyal, 3 I.A. 259, was a will within the 
definition in the above section.' The talukdar declared in a subsequent 
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ACTS—S.—Oudh—(Con^inu^d). 

Act I of 1869 (OUDH ESTATES)—(Co)t?inMed). 

will, of 19th August, 1879, that no document purporting to be a will, the 
context whereof was repugnant to the will of the latter year, should be 
admitted as a will. But the instrument of 1860 was not repugnant to the 
will of 1879. Also the latter document was not registered in accordance 
with S. 20 of the Oudh Estates Act, 1869, and, being inoperative as to the 
talukdari estate, it could not revoke the will of 1860, which, also, was not 
rendered inoperative by any of the provisions of the Act. Held, that, by 
the true construction of S. 22, sub-section 6, brothers take in the same 
manner as sons are directed to take by the preceding sub-sections; and 
that the descendants of a deceased elder brother are preferred as heirs to 
the younger surviving brother. Haidar AH v. Tasaddtik Rasul Khan ... 

18 C. 1 = 17 I.A. 82 = 5 Sar. 529 = R. and J.'s No. 119. 

PRIVY COUNCIL. 

NOTES.-R. Balraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.)—See 

1904 case No. 16, in/rn. 

CALCUTTA. 

-R. Din Tarini Uebi v. Krishna Gopal Bagchi, 36 0.149 = 13 C.W.N. 291 = 

1908 ^ technical words are necessary for a will. A 

Savibandhanirnaya patra can operate as a will. 

OUDH, 

1904 -R, Mussammat Urautul Fatima v. Asghar Ali Khan, 8 O.C. 45 (31). 

(3) -Ss. 2, 16, retrospective operation of-See Oudh Proclama¬ 

tion OP 1858, 3 I.A. 259. 

(4) - S. 3— Registered taliiqdar — Beneficial interests — Act II of 1863, 

S. 1— Privy Council, Admission of appeals to. .\n Oudh taluq, 
(1877) standing in the name of J. S. as kahtdiyaidar, having been 
confiscated under Lord Canning’s proclamation of March 1858, 
was summarily settled with J.S. on the 24th April following. A taluqdari 
sanad was granted to J. 3. and ho was subsequently registered as taluqdar 
under the provisions of .4ct I of 1869. In a suit against J. S. by persons 
alleging themselves to be joint in family and estate with him, to have their 
interest in the taluq declared, held- by the Commissioner of Seetapore in 
Oudh, confirming the decision of the Settlement Officer, that, under Act I 
of 1869, the defendant was protected by his sanad against any claim of 
the plaintiffs in respect of the taluq. Held, by the Privy Council on appeal, 
that, as a person, who has been registered as a taluqdar under Act I of 
1869 and has thereby acquired a taluqdari right in the whole property, 
may, nevertheless, have made himself a trustee of a portion of the benefi¬ 
cial interest in lands comprised within the taluq for another, and be liable 
to account accordingly, the suit must be remanded for trial as to whether 
the defendant had agreed, or become bound, to hold the villages comprised 
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ACTS—8.->>Oiidh— (Continued). 

Act I of 1869 (OUDH ESTATES)—(CwUmwed). 

* « 

in the summary settlement and sanad, or the rents and profits thereof, in 

trust for the plaintiffs. The cases otMiissamut Thnkrain Sookraj Kooioar 

V. The Government of India (14 M.I.A. 112) and The Widow of Shuiikur 

Sahaiv. Rajah Kashi Pershad (4 I.A. 198) approved. The words. “ Court 

of highest civil jurisdiction in any province,” in Act II of 1863, have 

reference to the general jurisdiction of the Courts, and not to the finality of 

their decisions in particular cases. A Court which, under the provisions 

of Act XXXIII of 1871, is a Subordinate Court, has no authority, under 

Act II of 1863, to admit an appeal to Her Majesty in Council, even where 

its decision is final. Hardeo Bux v. Jaioahir Singh ... 3 C. 522 = 4 i.a. 

178 = 3 Sar. 704 = B8ld. 2I8 = R. and J.’s No. 45. 

PRIVY COUNCIL. 

NOTES. ■■■■R. Ramanand Kuar v. Ragbunath Kuar, 8 C. 769 (781) (P.C.) = 

1882 11 C.L.R. 149.—See case No. 8, under this heading. 

—R. Pitthi Pal and Uman Parshad v. Jowahir Singh, 14 C. 493 = 14 I.A. 37, 
where it was held that a talukdari estate, though entered in the name of 
1887 one member of a joint family in the lists prepared in conformity with the 
Oudh Estates Act (I of 1869), may be subject to a trust, implied from the 
acts and declarations of the lalukdar, for the joint family as a joint estate. 

■ D. Haider Ali Khan v. Nawab Ali Khan, 17 C. 311 = 16 I. A. 183.—See case 
1889 No. 5, infra. 

BOMBAY. 

1903 R. Ramakrisbnarao u. Nanarao, S Boro. L.R. 983 (990). 


(5) 


S. 3— Effect of sanad to confer proprietary right on a talnkdar, 


not being a trustee—Claim to under-proprietary right against 
(1889) talukdar distinguished, and not concluded, by a decree for the 
former right in his favour. Unless a talukdar, who holds 
such a sanad as is referred to in the Oudh Estates Act, I of 1869, has 
agreed in some way, or has otherwise become legally bound, to hold the 
estate comprised in the sanad, or some part of it, in trust for another 
person, the principle on which Sookraj Koonwar v. Government, 14 M.I. 
A 112 and Eardeo Baksh v. Jowahir Singh, (6 I.A. 161) were decided, 
is* not ' applicable to make the talukdar hold subject to a charge for the 
benefit of such other person. The talukdar in whom no such trust is 
vested is entitled to the proprietary right in the lands forming the taluk¬ 
dari estate comprised in the sanad. A claim against the talukdar for the 
proprietary right included lands in which the claimant aUeged himself to 
have purchased under-proprietary rights which were not claimed. A 
dA«rce maintaining the talukdaris proprietary right, was made without 

SlcHo a claim for the under-proprietary rights. Haider Ali Khan 

pre]uaipe 17 C.3I I = 16 I.A. 183 = 5 Sar. 458=R. 

V. Nawab Ah Khan . ^ ^ 
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Oudh— 

Act I of 1869 (OUDH E3TATES)-(Con(Wd). 

'f • 9 —the secojid list—Estate descending to single 
^^^^^^^oenitnre. In the Oudh Estates Act (I of 1869). 
uaaj; rules were laid down as to the title of taluqdars whose estates 
the Government had created, and as to the mode of succes¬ 
sion thereto. On a question whether or not a taluq, to which the Act 
was applicable, descended according to the rules of lineal primogeniture, 
held that, where a taluqdar’s name was entered in the second, but not 
m the third, of the lists maintained under the above Act. the estate, 
althougli it was to descend to a single heir, was not to be considered as 
passing according to the rules of lineal primogeniture. Achal Bam v. 
Udai Partab Addiya Bat Singh... 10 C. 5 11 = 11 I.A. SI =4 5ar. 507 = 

R. and J/s No. 77. 


PRIVY COUNCIL. 


Notes. 

1903 


-R. Muhammad Abdussamad v. Qurban Husain, 26 A. 119 (P.C.) = 

8C.W.N. 201=7 0.0. 257 = 6 Bom. L.R. 238 = 31 LA. 30.—The Oudh 
Estates Act (I of 1869) cannot have retrospective effect so as to divest 
rights of succession acquired on the death of a taluqdar in 1865. 


-R. Balraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.).—See case No. 16, 

1904 infra. 


OUDH. 

1904 -R. Mussammat Umutul Fatima t>. Asghar Ali Kban, 8 O.C. 45 (48). 

-R. Chandrabhan Singh v. Debi Buksh Singh 8 Ind. Cas. 422.—The word 

“ gaddi nashini ” means as a rule succession by a single heir. The rule 
1907 of primogeniture in S. 8 of Act I of 1869 means lineal primogeniture, 
which implies the succession of the senior line in preference to the junior 
line, and consequently, in cases of estates entered in lists Nos. 3 and 5 of the said Act, 
the line prevails over the degree. Where an estate is governed by the provisions of the 
Oudh Estates Act, the limitations in the sanad are superseded by the Act. 


8 —ill of a taluqdar—Customary rule of succession in a 
family lo impartible estate — Primogeniture. However true it 
(1884) may be that, if there is absolutely nothing to guide to any 
other conclusion, impartible estate will descend in a family 
according to tlie rule of primogeniture, evidence may establish the usage 
m a family to be that of several sons, one son, selected without reference 
to primogeniture, succeeds to the impartible estate. The eldest of three 
brothers had succeeded to impartible family-estate, and to a taluq, also 
impartible, which had been, during the life-time of their father, entered 
in the first and second, but not in the third, of the lists prepared in con¬ 
formity with S. S of the Oudh Estates Act fl of 1869). Before his death, 
the eldest brother made an instrument registered as a will, but using the 
word, tamlik, and stamped as a deed, whereby he gave the taluq to the 
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ACTS—S.—Oudh— (CoiUintied). 

Act I of 1869 (OUDH ESTATES)—(Continued). 

third brother reserving an interest on the whole for his own life, and in 
half for any son that might be born to him, with maintenance to his wife 
on her becoming a widow. Held, with reference to the indicia of a 
testamentary character, there being provisions for contingencies which 
might not be ascertained till the death of the maker of the instrument, as 
compared with the technical matters attending it, that this instrument 
was not a transfer inter vivos, but was a will, and within the above Act. 
Held, also, on the objection that a will or declaration made by the father 
had fixed a mode of descent which could not be altered by his successor, 
that S. 11 of the above Act, giving to every heir .and legatee of a taluqdar 
power to transfer, or to bequeath his estate, is not controlled by the 
proviso in S. 19, declaring that nothing in that section shall affect wills 
made before the passing of the Act. The impartible family-property other 
than the taluq descending, like the latter, to a single successor, one of 
these brothers, the question, as to which of them that one should be, 
depended on the custom of the family. On the evidence adduced as to the 
custom in this respect, the plaintiff, who was out of possession, and on 
whom, in order to make out his title, was the burden of proving that the 
rule of primogeniture prevailed, failed so to do. Thakur Ishri Singh v. 
Thakur Baldeo Singh... IOC. 792= 11 I.A. 135-4 Sar. 528= 13 C.L.R. 

418-R. and J.'s No. 79. 

PRIVY COUNCIL. 

Notes. -R. Jagdish Bahadur v. Sheo Pertab Siogb, 23 A. 369 (P.C.) = 23 

IdOt I.A. 100 = 5 C.W.N. 602.—See same case No. 24, under this heading. 


BOMBAY. 

•R. Radhabai and Bamachandra Konher v. Ananttav Bbagvant Deshpande, 
9 B. 198 (F.B.)—on the point that a special family custom of in- 
heritance may prevent alienation of the patrimony beyond the family. 

CALCUTTA. 

-R. Mussummat SitaKoerv. Munshi Deo Nath Sahay, 8 C.W.N. 614=3 C.L.J. 

370.—The irrevocability of a document coupled with its being registered 
1904 as a non-testamentary instrument ao.i stamped is inconsistent with its 
being a «ill. 

_D. Rajammal«. Authiammal, 7 lad.Gas. 357 = 20 U.L.J. 519 = 8 M.L.T. 189. 

1909 Held that the instrument in this case was a settlement and not a will, 

OUDH. 

_K Raiendra Bahadur v. Rani Baghubans Kunwar, 11 O.C. 256 (259, 260).— 

Certain properties were granted to Q by a sanad, which provided that 
1908 it should descend to male heirs only under the rule of primogeniture. G 
and his successors acquired other property. Held, that, the devolution 
ol the acquired property «as not governed by the eanad. Held further that a aemindar 
strike hil p»perty deeeendible iu a manner not reeogn.aed by the ordinary laar 

to which he is subjeot. 
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ACTS—8.—Oudh-(Continued). 

Act I of 1869 (OUDH ESTATES)— 

(8) Ss.S, 9. 10~Becoonitioji of trust—SjJecific Relief Act (I of 

r^Qoo^ /or. Notwitbstand- 

U882) mg the confiscation of land in Oudh, followed by its resto- 

ration under the Government Order of 11th March, 1858. 
affirming the absolute title of those with whom summary settlements 
had been made and the granting of sanads to the latter persons, with 
full power of alienation, confirmed by the Oudh Estates Act, 1869, the 
legal owner may, either by express agreement, or by his conduct, consti¬ 
tute himself a trustee for others as to the whole or part of the beneficial 
interest in the land, the subject of such restoration, settlement, and sanad. 

A taluqdar, deceased before annexation, had provided by will for the suc¬ 
cession of his five widows, one at a time, to his estate, with remainder to 
a son of his nephew. Settlement was made with the senior widow after 
the mutiny, a sanad granted to her as taluqdar with full power of aliena¬ 
tion. and her name was afterwards entered in the lists prepared under S. 8 
of the Oudh Estates Act, 1869. But certain of her acts were not explica¬ 
ble, except on the understanding that she was abiding by the will. Held, 
in a suit by the widow next in order, that such senior widow had under¬ 
taken the trust of carrying out the provisions of the will; and that a deed 
of gift made by her transferred only her interest, which was an estate 
for life. Held, also, in a suit by the remainderman for a declaration of 
the invalidity of the transfer by the widow as against him, that, although 
declaratory relief might have been, at the Court’s discretion, refused to 
him, on the ground of his remoteness in remainder, and the identity of 
the object of his suit with that of the other, yet he was entitled on this 
appeal to the decree which he sought, because his suit had been wrongly 
decided against him on the merits. RamaJiaiid Kuar v. Raghunath Kicar 
and Ana?it Bahadur Singh v. Raghunath Kuar... 8C. 769= 11 C.L.R. 149 

= 9 I.A. 41 =4 Sar. 316 = R. and J.’s Nos. 67 and 68. 


MADRAS. 

Notes. R. Narayana v. Cheogalamma, 10 M. 1 (9), in which it was held that 

a daughter’s sou, a remainderman, was entitled to join his mother 

1886 (daughter of the last male owner) in suing to have alienations by the last 

male owner’s widow declared inoperative, on the ground that he and bis 
mother, together, represent full ownership, 

R. Kandasami v. Akkammal. 13 M. 193.-The intervention of two life 

1889 “0^ preclude a reversioner from maintaining a suit for a 

declaratory decree under S. 42 of the Specific Relief Act. 

R. Punnamma v. Perrazu. 29 M. 390 = 16 M.L.J. 307 = 1 M.L.T. 183-as 
1906 to the representative capacity of presumptive reversioner seeking to set 
aside adoption or alienation by qualified proprietor. 
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ACTS—8.—Oudh— {Continrted). 

Act I of 1869 (OUDH ESTATES)-(Con«nt«<i)'. 

CALCUTTA. 

-R. Abinash Chandra Mazumdar v. Harinath Shaba, 32 C. 62 = 9 C.W.N.25. 

—A declaratory suit by a remote reversioner, who would take an absolute 

1904 interest, is maintainable in the presence of the immediate reversionary 
heir, who is only the holder of a life-estate, under S. 42, Specific Relief 
Act. 

OUDH. 

" R. Uda V. Durga Din, 8 O.C. 360 (365).—If plaintiff has a right to sue when 
the suit commenced, that right cannot be taken away by the mere fact 

1902 that, since the commencement of the suit, owing to the birth of another, 
he has ceased to be the nearest male reversionary heir. 

D. Bhola V. Mussammat Moona, 8 O.C. 124 (127).—There being no privity of 
estate between one reversioner and another, each must claim in his own 

1905 right from the last male holder. The right of a contingent reversioner 
to maintain a declaratory suit does not survive to the person, who on 

plaintiff’s death, becomes the next reversioner. In 8 C. 769 (P.C.), the plaintiff was 
aot a contingent reversioner, but a remainderman with a vested interest. 


(9) Ss. 8, 10— List of Udukdars prepared under S. 8— Entry of 
name of deceased person in list, effect of — Succession—Evidence 
(1903) — Interpretation of statutes—Retrospective effect. Ifc is not in 
accordance with sound principles of interpreting statutes to 
.give them a retrospective effect. 

Entries of the names of deceased persons in the lists mentioned in 
S. 8 were nob contemplated by the Oudh Estates Act, and Ss. 8 and 10 


of the act cannot be so construed as to deprive the successors of the estate 

of a person, who had died before these sections came into operation, of 

rights which they acquired on his death, by reason merely of his name 

being entered in the lists after his death. MokamTnad Abdul Samad 

V Kurban Hussain ... 26 A. 119=8 C.W.N. 201=6 Bom.L.R. 238= 

7 O. C. 254=31 !■ A. 30 = 8 Sar. 593. 


Notes. 


1904 


■R. 


1908 


•R. 


1908 


PRIVY COUNCIL. 

■ _R, Balraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.). Where 

a person acquires a taluq as a legatee by a bequest which took effect before 
the passing of Act I of 1869, held that be was not a person to whom pro¬ 
perty was bequeathed within the meaning of S. 2 of the Act. 

Muhammad Kamil v. Imtiaz Fatima. 31 A. 867 = 10 C.L.J. 297=14 
C W.N. 09 (P. C.).—This case was a sequel to the case reported m 26 

A. 119. 

BOMBAY. 

Macleod V. B. B. and O.I. By- Co.. 7 Bom. L.R. 618 (619).-The failure 
of the Legislature to state specially whether a certain enactment saves 
existing rights or not, has led to the canon of construction that an Act 
which takes away existing rights must not be deemed to be retrospective. 

14 
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r:::r :;r :r ^ - 


vuun 


im 

Oo) 


F. Musammat Umat-ul-Fatima v. Asghar Ali, 8 O.C. 45 (48). 

—Ss. 8, 13 and 2^—Unregistered will of talukdar—Meaning 

fiaQo\ Sahiba "as apjylied to tuife or wives—Decree 

U8881 for vcaintenance to toidow 2 imhr the tuill on which her suit 

based though her claim was for a different relief—Costs. 
A talukdar, who died childless, but leaving two widows, bequeathed by 
an unregistered will to the “Maharani Sahiba ” his entire estate, and 
gave a power to the same to adopt a son to him ; also providing mainte¬ 
nance for both his widows after such adoption. Held, that, to determine 
w lether the will referred, in such bequest and power, only to the elder 
or to both of the testator’s wives, extrinsic evidence of his intention 
was not admissible; but that the true construction was that which 
would indicate a reasonable and probable intention consistent with his 
views as evidenced by his conduct, and his will generally. Abbott v. 

^ ton (7 H.L.C. 389) folloived. As his views appeared to favour 
single heirship, and the whole state of things, as well as the language 
0 the will, pointed to the owner of the estate being one. and the 
donee of the power to adopt being one. held that, accordingly, the 
words Maharani Sahiba" were not here used as a collective term 
or both widows, but signified only the elder, although when quali- 

T'® include 

• eld, also, that as. if there had been no will, the junior 

widow would have succeeded to an estate expectant on the determination 

y e latter, this was an interest bringing her within the meaning of 
S. 13, para 1, of Act I of 1869 ; so that maintneance bequeathed to her by 
the will was payable, notwithstanding its not having been registered (as 
that section required m other cases) as well out of the talukdari as out of 
the non-talukdari estate of the testator. Held, also, that this had been 
rightly decreed to her, as she had sued upon the wiU, although her direct 
claim m her plaint was not for this, but to share the estate equally with 
the senior widow, a claim which was dismissed. Held, also, that the 
difficulty of construction having been caused by the testator himself, and 
in regard to the circumstances and position of the parties, costs should 
come out of the estate. Indar Kimwar v. Jaipal Kunwar 

15 C. 725= 15 1.A. 127 = 5 Sar. 150=R. & J's. No. I02» 
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PRIVY COUNCIL. 


Notes. 

189i 

-R. 

1904 


-R. Chatrapat Singh 

I. A. 170. 


V. Dwarka Nath Ghose, 22 C. 1 (P.C.)=22 


^Iraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.).-See same case 
No. 16, tnfta. 


OUDH. 

R. Itraj Kuar v. Bacha Mahaaeo Kuar, SO.C. 345 (852).—Cl. (l)of S. 13 of 
1902 Act I of 1869 refers to a person who would in fact have succeeded under 
the Act or under the personal law if the Act had not been passed. 

(11)- Ss. 8 and 22 and Sub.-S. 11 of S. 22—Descent of taluk—Dis- 

qualification of insane person to inherit by Hindu law—-Insanity 
(1890) wt proved. A talukh, entered in the lists 1 and 2, prepared in 

conformity with S. 8 of the Oudh Estates Act, 1869, descends, 
according to the rules pointed out in S. 22, as an impartible estate to the 
single heir determined by the Hindu law of inheritance. Exclusion, under 
the Hindu law, of a claimant from the inheritance on the ground of in¬ 
sanity could not be inferred merely from his being described in the plaint 
as insane, or from his suing by a guardian certified under Act XXXV of 
1858. Although he might be incompetent to commence the suit, or to 
proceed with it, except by a guardian, this did not establish that he was 
excluded when the succession opened. (5 I. A. 1, F), Ran Bijai Bahadur 
Singh v. Jagatpal Singh : Bisheshar Baksh Singh v. Ba7i Bijai Bahadur 
Singh ... 18 C. 111 = 17 I.A. 173 = 5 Sar. 590»R. and J’s. No. 120. 


PRIVY COUNCIL. 


NOTES.-F. Jagdish Bahadur v. Sheo Partab Singh, 23 A. 389 (P.C.) = 28 

I.A. 100.—A taluqdari estate which has descended under sub-S. 11 of S. 22 
1601 of Act I of 1869, is still subject to the provisions of the Act and descends 
as an impartible estate. 

-R. Balraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.).—See same case 

1904 No. 16, infra. 


-P. 

1910 


1904 


Debi Baksh v. Chandraban Singh, 7 Ind. Gas. 724 = 14 C.W.N. 1010 = 32 
A. S99 = 13 0.C. 316 = 20 H.L.J. 917 (P.C.).—See same case No. 12, under 
this heading. 

OUDH. 

_R. Mussammat Umutul Fatima v. Asghar AH Khan, 8 O.C. 45(46). 


(12) S. 8, Lists I and V, and S. 22 (11)— Succession—Lineal 
primogenit-u/re — Sanad, conditions in, how far operative—Statute 
(1910) if supersedes terms in sanad. The Estates of the Talukdars of 
Oudh must, for the purposes of intestate succession, be treat¬ 
ed as impartible. 
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When the sanad granted to an Oudh talukdar, whose name was duly 
entered in Lists 1 and 5 mentioned in S. 8 of the Oudh Estates Act, 
provided that, in case of a holder dying intestate, the estate would "des¬ 
cend to the nearest male heir according to the rule of primogeniture:” 

Held That this declaration and condition in the sanad, being part of 
the original title to the property, was an essential part of the ordinary 
law of the talukdar’s religion and tribe, which under cl. 11 of S. 22 of the 
Act is to govern where the rules of descent specially laid down in the 
previous portion of that section do not apply. 

There is thus no inconsistency between the sanad and the Statute. 

The contest in this case being between two collaterals of the deceased 
Talukdar, related to each other as uncle and nephew ; 

Held That the nephew who according to the rule of lineal primo¬ 
geniture would be entitled to succeed was the heir. 

The word primogeniture” occurring in the sanad emanating from 
British authority conveys the ordinary meaning of the word "primogeni¬ 
ture in the law of England. Debt Baksh Singh v. Ghandrabhan Singh, 
14 C.W.N. 1010=12 C L.J. 303 = 8 M.L.T. 273 = 7 Ind. Cas. 724=7 A.L.J. 

I 122=12 Bom. L.R. 1015. 

10— S 2 tit for declaration. M and S were undivided 
brothers of a joint Hindu family, had two sons, R & J : 
(1881) S adopted J. In consequence of certain disputes between M 
k S, certain family arrangements had been come to, under 
which, among others, two talooks had been entered in the name of S in 
the Talookdars' list prepared under Act I of 1869. 

J brought a suit against S for a declaration of his rights as adopted 
son and for recovery of a certain share in the estate consisting, among 
other things, of the two talooks above mentioned. 

The evidence showed that, under different transactions in the family, 
the property in dispute had been given to S for such interest and with 
such right of succession to Jas, by virtue of the law of the Mitakshara, 
attaches to ancestral immoveable property as between father and son. 

The Judicial Committee gave J a declaration to the above effect 

and held that S. 10 of Act I of 1869 was no bar to J’s suit for such 
declaration. 

Their Lordships dismissed the suit so tar as it concerned the reco- 
very of property. Seth Jaidal v. Seth Sitha Bam 

% 9 % 

8 l.A. 215 = 4 Sar. 297 = Bald. 400 = R. and J.’s No. 65. 
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Act I of 1869 (OUDH ESTATES)— 

PRIVY COUNCIL. 

Note. -D. Sbeo Partab Bahadur v. The Allahabad Bank. 7 C.W.N.L 

1903 840 = S Bora. L.R. 833«25 A. 476 (P.C.). —See case No. 83, under HINDU 

Law (Alienation). 

(14)-S. 13, Registration of wills under,—Compulsory regis-^ 

tration of will devising taluq—Deposit of will distinct from 
(1884) registration under Act VIII of 1871. A will devising a. 

taluq to a sister’s son of a taluqdar, in the life-time of the 
taluqdar's brother, is not excepted from the necessity of being registered, 
under S. 13 of the Oudh Estates Act (I of 1869), such sister’s son 
not being one of those who, in the event of the taluqdar's having died 
intestate, would have succeeded to an interest in bis estate, within the 
meaning of the exceptions made in S. 13, sub-S. 1 of that Act. It may be • 
doubted whether the mere title to maintenance would be such an “ interest ”' 
as would come within the meaning of the exceptions. The deposit of a 
will under part IX of Act VIII of 1871 does not amount to the registra- 
tion required by the above section of Act I of 1869. Abdul Razzak v. 
Amir Haidar ... IOC. 976= 11 I A. 121 =4 Sar.5SSasR.& J.'sNo.81. 


OUDH. 

NOTE.-D- Bae Jagatpal Siugh v. Tbakurain Balraj Kuar, 3 O.C. 120 ^ 

(125 ).—Held that any person meutioned in S. 22, Act I of 1869, as a 
1900 possible heir may be said to be “a person wbo would have succeeded 
according to the provisions of the Act to the estate, if the testator had died ' 
intestate," within the meaning of S. 14. 


( 15 )-5.13, 5tt6-S.l— Meaning of '"intestate” as there used—Written 

but unregistered authority to adopt—Invalid agreement relating ■ 
(1888) to the estate of adopted son—Conditional adoption. The Oudh 
Estates Act, 1869, requires the registration of the writing by 
which an authority to adopt is exercised, but not the registration of the • 
authority, which is required by the Act to be in writing. The Indian 
Begistration Act (III of 1877). which does require authorities to adopt. 
to be registered, expressly excepts authorities conferred by will. The ■ 
word "intestate," in S. 13, sub-S. 1. of the Oudh Estates Act, 1869, 
means intestate as to the taluqdari estate ; and the use of the word does 
not exclude, from the exception in that sub-section, a son adopted under.- 
an authority conferred by a taluqdar’s unregistered will. A taluqdar by 
his will authorized his senior widow to select and adopt a minor male 
child of his family to be the owner of the entire riasat. This power 
having been exercised, the following objections to the adoption were 
disallowed: 1st. one founded on the will not having- been registered, 
and consequently, the authority not having been registered; 2dly. one 
founded on the erroneous argument that the adopted son was not within. 
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Act I of 1869 (OUDH ESTATES)—(Cou/iuMed). 


the class excepted in S. 13, sub-S. 1, and therefore could not take under 
an unregistered will. The adoption was also questioned on the ground 
that the widow had agreed, with the natural father of the adopted son, 
that she should retain the whole estate during her life. Held, that this 
had not rendered the adoption conditional, and that it did not affect the 
rights of the adopted son. Even if it had amounted to a condition, 
the analogy, such as it was, presented hy the equities relating to powers 
of appointment under English law, suggested that the condition itself 
would have been void, without invalidating the adoption. Bhasha Rabidai 

Singh v. Bidar Kunwar ... 16 C. 556= 16 I.A. 53 = 5 Sar. 505 = 

R. & J.'s No. 110. 


MADRAS. 


NOTES.-F. Jaganaadha v. Papamma, 16 M. 400.—An agreement between 

a widow making an adoption under husband’s authority and the natura 
1892 father of the adopted son cannot affect the rights of such son. 

--Expl. Visalakshi Ammal v. Sivaramien, 27 M, 577 = 14 M.L.J. 310 (F.B.).— 

The natural father of a hoy to be adopted is not legally incapable of acting 
1904 as his guardian and of making a valid agreement on the boy’s behalf as 
to the property to be acquired by the adoption, provided it is fair and 
reasonable and for the minor's benefit. 


-F. Murugappa Chetti f. Nag.appa Chetti, 29 M. 161 = 16 M.L.J. 22.—A receipt 

of money by the natural father, in consideration of giving his son in 
1905 adoption, does not make invalid the adoption which is a distinct transac¬ 
tion. 


1908 R. Cballa Subbiali Sastry v. Palury Pattabhiramayya, 31 M- 

446 (450).— 


BOMBAY. 

F. Mahableshvar u. Durgabai, 22 B. 199.—The fact that the adopting widow 
has made terms for herself with the natural father or that she has solicit¬ 
ed a boy whose father will be likely to accede to her wishes will not 
invalidate the adoption. 


CALCUTTA. 

D. Harendra Nath Avastti v. ShiboSundari Debi, 3 Ind.Cas. 378.—If the parent 
of the boy, when giving him in adoption, agrees with the widow that she 
1909 shall remain in possession of the property for her life, and the widow 
adopts the boy on those terms, the agreement will be binding on the 
adopted son. The question in the P. C- case was as to the validity of an adoption, 
and not of an agreement as in this case. 


OUDH. 

D. Rae Jagatpil Singh r. Thaknrain Balraj Kuar, 3 O.C. 120 (125).—SeH that 

.onr, “''■a ‘’"T S- 22. Act I of 1869, as a possible heir may be 

1900 said to be a person who would have succeeded according to the provi¬ 
sions of the Act to the estate if the testator had died intestate," within 
the meaning of S. 14. 
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Act I of 1869 (OUDH ESTATES)-(Co)iii««ed). 

(16) Ss. 13, 14, 22—Statute, interpretation of~Marginal notes, not 
^ 4 onjt\ referred to Construction lohich gives meaning to every 

( 1904 ) part of section—Talukdar—Succession -Construction, meaning 

of toords Brother" — "Legatee"—Retrospective operation of 
Statute. The marginal notes in an Indian Statute cannot be referred to 
for the purpose of construing it. 

The expression a person who would have succeeded according to 
the provisions of the Act” in Ss. 13 and 14 of the Oudh Estates Act. 
1869, signifies the person or one of the persons to whom the estate would 
have descended according to the provisions of the special clause of S. 22, 
applicable to the particular case. 

This construction gives meaning to every part of the sections. 

The word, brother” in cl. (6) of S. 22 includes a brother born of a 
different mother. 

A person, who benefited under a bequest which came into operation 
before the Oudh Estates Act was passed, would not be a “ legatee ” with¬ 
in the definition of the term in the Act. Thakurain Balraj v. Rae Jagatpal 
8C.W.N. 699=11 Bom. L.R.516=3 Ind. Cas. 359= I A.L. J. 384 = 7 O.C. 

248 = 31 I.A. 132 = 8 Sar. 639 = 26 A. 393. 


Notes. 


PRIVY COUNCIL. 

■F. Sbeo Siogh v. Bagbubans Kunwar, 27 A. 634 (644, 64S, 


648) = 9 C.W.N. 1009 = 2 C.L.J. 194 = 15 M.L.J. 332 = 32 I.A. 203 = 8 O.C. 

1905 317 (P.C.). Tbo legatee of a talukdar, who took under a bequest taking 

effect before the passing of Act I of 1869, was not a legatee within the 
meaning of 8> 22 of that Act. 

CALCUTTA. 

-R. Nawab Bahadur of Mursbidabad v. Gopinath Iilandal, 6 Ind, Cas. 392 

1910 (395j.—It would not be right to base a decision upon the marginal note. 

(17) S. 13— Will not registered—Subsequent addendum registered — 

Validity of Will. Where a Will executed by an Oudh Taluqdar 
( 1902 ) was not registered as required by S. 13 of Act I of 1869, but 
an addendum was made to it on a later day which referred to 
the Will, and such addendum was duly registered, held that, whether the 
addendum was a codicil or a Will, it was valid as a testamentary instru¬ 
ment and must have its legitimate effect. Satrupa Kunwar v. Hulas 
Kunwar ... ••• **• ...25 A. 121. 

(18) Ss. 13, 16 and 17— Immoveable property—Gift inter vivos— 

Ambiguous instrument — Construction. Held, that immoveable 
( 1910 ) property in Oudh is not transferable by gift inter vivos other¬ 
wise than by a registered deed; that there is no contradiction 
in Ss. 16 and 13 of the Oudh Estates Act (I of 1869); that a gift in 
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contravention of S. 16 is not valid in case the object of the gift is exempt 
from the operation of S. 13, and the gift, therefore, is subject to the 
additional fetter imposed by that section, and that a deed of gift must 
be registered as required by S. 17 of that Act. 

In ascertaining the meaning and effect of an instrument, dated the 
5th of May, 1887, which was neither very clear nor altogether intelligible, 
their Lordships looked at the matter broadly and agreed with the lower 
appellate Court in holding that it was testamentary and could not be 
construed as a deed of gift inter vivos. Udai Raj SiJigh v. Raja Bhagwan 

Bakhsh Sm(jh...7 A.L. J.274=14 C.W.N. 641 = 11 C. L. J. 387 = 7 M. L.T. 

410 = (1910) M.W.N. 110 = 6 Ind. Cas. 279=12 Bom. L.R. 409 = 32 A. 227 

= 20 M, L. J. 458=13 O. C. 172=37 I.A. 46. 

( 19 )- S. 22.— Taluk descending to a single heir — Ascertainment of 

that single heir distinguished from the rule of primogeniture — 
(1893) Family custom. An estate belonging to a talukdar, whose 
name is entered in the 2nd and not in the 3rd of the lists of 
talukdavs, in the six specified classes prepared under the Oudh Estates 
Act I of 1869, Ss. 8, 10, is one which, according to the custom of the 
family, descends to a single heir, but not necessarily by the rule of primo¬ 
geniture. If. as happened in the present case, where the estate descended 
to a single heir, the heir according to lineal primogeniture is more remote 
in degree from the ancestor than other persons, who may be collaterals, 
coming within the line of heirship, then, according to the classification in 
the Oudh Estates Act, nearness in degree prevails over directness of line. 
But, if two collaterals, or other persons in the line of heirship, are equal 
in degree, then the person rightly entitled is indicated by the seniority’of 
the line to which he belongs. S. 22, sub-S. 11 of the Act, referring to 
the law which would govern descent in default of any heirs, who would 
come under the special provisions of the .\ct. includes in that law family 
custom when established. In an attempt to prove a family custom 
to tiie effect that females should not inherit, no proof was afforded 
bv the production of certain ivajih-ul-arz, as to which there was nothing 
to show that the villages of which they were recorded were the villages in 
suit, or belonging to the family which was disputing the succession. 

Bhai Narindar Bhadur Singh v. Achal Ram ... 20 C. 649 = 20 I. A. 

77 = 6 Sar. 310 = R. & J’s. No. 128. 

PRIVY COUNCIL. 

NOTES.-R. Balraj Kunwar v. Jagatpal Singh, 26 A. 393 (P.C.).—See the 

1904 same case at p. Ill, supra. 

-F. Musammat Parbati Kunwar u. Rani Chandrapal, 13 C.W.N. 1073 = 10 

1909 C.L.J. 216=6 A.L.J. 767 = 11 Bom. L.R. 890.—See case No. 25, under 
this heading, infra. 
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1904 


' OUDH. 

R. Musaminat Umubul Fatima v. Asghar Ali Khan. 8 O.C. 45 {48).— 

R. Musammafc Parbati Kuar t>. Rani Cbandrapal Kuar, 8 O-C- 94(100)_There 

is no objection to a party pleading that a custom obtains both in a family 
1905 and in the tribe to which that family belongs, but he must prove that the 

custom is binding on the family, whether he confines bis evidence and plea 
to the family or not. ^ 

I 

-R. Chandtaban Singh v. Debi Baksh Singh, 8 lod. Cas. 422 (424).—See 

1907 same case noted at p. 102, supra. 


(20) S. 22~Legatee, meaninr/ of~Talukdar, right to surrender—Be- 
grant—Appeal-New case. A legatee, who succeeded as such 
(1905) to a talukdar, before the passing of the Oudh Estates Act, is 
not a legatee within the meaning of S. 22 of that Act. 

« A talukdar, upon whom ajaluk has been conferred by Government 
descendible to a single heir, but not restricted to a male heir under the 
ruld of primogeniture, as also each successive heir of such talukdar, be¬ 
comes the absolute owner of the taluk, with full power of alienation, and 
is, consequently, competent to surrender the taluk to the Government and 
obtain a re-grant of the taluk descendible to male heirs, according to the 
rule of prirpogeniture or upon any other new terms. Unless there is such 
surrender by the talukdar or his heir, the Government, after having granted 
the taluk, Cannot make a fresh settlement. 

Act^V of 1895 validates all grants made by the Crown, even though 
their e^efc may be contrary to the tenor of any rule of Hindu Law. 

An appellant before theiJudicial Committee may be allowed to succeed 
upon a new case, if the issues are sufficiently wide to cover that case, if 
fouada#yn has been laid for it in the Courts below, and if the respondent 
is not unfairly taken by surprise by the manner in which the case is 
presented. 

History of the development of the policy of Government in connection 
with the Oudh taluks examined. Baj Indra Bahadur Singh v. Rani 

Baahuhaiis Kunwar... 2 C.L.J. 194 = 27 A. 634 = 9 C.W.N. 1009= 15 M.L.J. 

352 = 8 O.C. 317 = 32 I.A. 203=8 Sar. 791. 

OUDH. 


NOTE.' 

1907 


( 21 ) 


__.R. Chandrabhan Singh v. Debi Baksh Singh, 8 lad. Cat. 422 

(423)»“"See same case noted at p. 102, supra,. 

—5. 22, cl. 4— Oudh taluqdar—Treatment of son of daughter 
as a s&n—Eevoccttion of Hindu will. Where an Oudh taluq- 
(1877) dar, not having male issue, is shown to have so exceptionally 
treated the son of a daughter as to give him in the family 
the place, c^aSquence, and pre-eminence which would naturaUy belong 

15 
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to a son of his own, if one existed, and would not ordinarily be conceded 
to a daughter's son, and has thus indicated an intention that the person 
so treated shall be his successor, such person will be brought within the 
enactment of the 4th clause of S. 22, Act I of 1869. Circumstances 
affording evidence of such an intention considered. The will of a Hindu 
may be revoked by parol, and where definite authority is given by him to 
destroy his will, with the intention of revoking it, that is in law a suffici¬ 
ent revocation, although the instrument is not in fact destroyed. Maha¬ 
rajah Pertab Narain Singh v. Maharanee Subhao Kooer 

1 C.L.R. 113^3 C. 626 = 4 1. A. 228 = 3 Sar. 740 = 

R. & J’s. No. 46 = 3 Suther 458. 

PRIVY COUNCIL. 

Notes.—■ -R. Pertab Narain Singh v. Trilokinath Singh, il C. 186 = 11 

1884 I. A. 197.—See the same case noted at p. 12G.'in/ra. 

-P. Umrao Begum v. Icshad Husain, 21 C. 997 = 21 I. A. 163.—See No. 

1894 22, infra. 

-F. Venkayamma Garu w. Venkataramanayamma Bahadur Garu, 25 M. 678 

= 29 I.A. 156 = 4 Bom. L.R. 657.—The revocation of a Hindu Will in the 

1902 Mofussil does not depend on any English ordinance or Code ; and actual 
destruction or a formal revocation in writing is not e.ssential to constitute 
revocation. 

- R. Balraj Kunwar v. Jagatpal Singh, 26 A. 393.—See the same case 

1904 noted at p. Ill, su/»-a. 

(22)-S. 22, snb-Ss. 4 and 7 —Taluk inherited bij a daughter's son 

—Revivor of an appeal u'hich had abated. The tahtk, to 
(1894) which the succession was in dispute, was one of those entered 
in the first and second of the lists prepared in conformity 
•with S. 8 of the Oudh Estates Act. 1869, descending to a single heir by 
primogeniture. The last Talukdar died without leaving a son ; but left a 
widow, and, by a former wife, two daughters of whom the elder had a son. 
The widow's claim to an estate for life under sub-S. 17 of S. 22 of the 
above Act, was met by the defence that the daughter’s son, having been 
treated by his maternal grandfather in all respects as his own son, was, 
under sub-S. 4, entitled to inherit the taluk. The Courts below decided 
in his favour. Held, that the Courts below were right as to the treat¬ 
ment of the daughter’s son, in regard to sub-S. 4. Partab Narain Singh 
V. Subhao Kooer, 3 C. 626 = 4 I.A. 228, did not show that sub-S. 4 had 
been construed to leQuiie evidence on that point attaining to any special 
degree. Leave to revive the widow’s appeal, which abated on her death 
before the hearing, was obtained by the younger daughter of the deceased 
talukdar, one of the defendants; she being next among those who 
would have a claim to inherit the taluk in succession, should the appeal 
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be decreed. Held, that the appellant by revivor must be restricted to the 
suit for the taluk, and could not advance, on this appeal, any claim of her 
own which she might have preferred in a suit to inherit property, which 
had belonged to the deceased, other than the talukdari estate. Umrdo 
Begum v. Irshad Husaiii ... ... ... 21 C. 997=21 1.A. 

163 = 6Sar. •469=R.&J.’sNo. 135. 

PRIVY COUNCIL. 

NOTES.———F. Sanwftl Siogh v. Satrupa Kunwar, 28 A. 215 (P.C.) = 10 
* C.W.N. 230=3 C.L.J. 86 = 16 M.L.J. 77 = 1 M.L.T. 6.-The Judicial 

1905 Committee will not make a fresh examination of facts for the purpose of 
disturbing concurrent findings by the lower Courts, specially where such 
tfindings are based on facts whose significance is best appreciated by Judges most 
iamiliar with Indian manners and customs. 




MADRAS. 

-D. Khatija Bi v. Baba Sahib, 8 Ind. Cas. 859,—A l^Iubammadan female, who 

sued for delivery of her share by partition as heir of one A, died, and the 
1910 defendants, i.e., the other sharers, prayed to be brought on record as 
plaintiff’s representatives and to continue the suit* held, that 8 . 365, 
C.P.O., did not apply, and that defendants cannot be allowed so to continue the suit, 
and that the dismissal of this suit by abatement did not preclude the defendants from 
suing separately fer their augmented share occasioned by plaintiff's death. 


(23)_ S. 22, cl. 11 —Estate granted by Government to a widoto and- 

her heirs—Hindu Laiu — Separate property of a ivoman. The 
(1877) proprietary right in a Taluq in Oudh having been confiscated 
and forfeited to tbe British Government, it was conferred on 
be widow of the last male owner, a Hindu, and her heirs, for ever, with 
Sunnud giving her full power of alienation. The Sunnud contained, 
nter alia, a condition to the effect that in the event of the grantee's 
ying intestate or of any of her heirs dying intestate, the estate should 
OSCend to the nearest mala heir according to the rule of primogeniture. 
Vhen Act I of 1869 (Oudh Estates) was passed, the name of the grantee 
,a8 inserted, under Ss. 8, 9 and 10 thereof, in the first and second lists, 
’he grantee died intestate in 1872. leaving her surviving a daughter, who 
ook possession of the estate. The present suits were then instituted 
gainst the daughter-one by B. the daughter’s son of the co-widow of 
ihe grantee and two others by two different persons claiming to bo distant 
ollateral relatives of the grantee’s deceased husband. The question for 
1 • • whAiiher on the death, intestate, of the grantee, the estate 

“‘'"ded to W het orto the heirs of her husband. BM. her interest 
rtilss of hT husband having been absolutely destroyed by the 

to the Government, the Sannud conferred, and 
rs“ed“o “ a fnU proprietary and transfdrab.e right in the 



116 


ACTS —8.—Oudh— {Continued). 

Act I of 1869 (OUDH ESTATES)—(Cori/iHMctf). 

estate upon the grantee and her heirs male according to the law of 
primogeniture and not merely an estate for life with full power of aliena¬ 
tion and with remainder to the male heirs of her husband, in the event of 
her dying intestate without having alienated it in her lifetime. Held, as 
regards the succession, that the limitation in the Sunnud was wholly 
superseded by Act I of 1869 and that the rights of the parties claiming by 
descent must be governed by S. 22 of the Act. Held, that the property 
having been acquired from the Government by the grantee, after her hus¬ 
band’s death, it was her separate property and that, as such, it descended 
under cl. 11 of S. 22 of tbe'Act to her daughter, as the person entitled 
under the ordinary law to which persons of her motlier’s religion and 
tribe were subject. Brij Indar Bahadur Shiah v. llanee Janki Kocr : 
Lai Shiinker Bux v. Ranee Janki Kocr: Lai Seetla Bux v. Ranee Janki 
Kocr ... ... ... I C.L.R. 318 = 5 I. A. I 

«3 Sar. 763=Bald. 1 48 = R. & J.’i* No. 48 = 3 Suther 474. 

PRIVY COUNCIL. 

« 

Notes.- F. Ran Bijai Bahadur Singh v. Jagatpal Singh. 18 C. Ill = 17 I. A. 

1890 173.—See the same case under No. 11, at p. 107, snpm. 

-P. Jagdish Bahadur r. Sheo Partab Singh, 23 A. 369=5 C.W.N. 602 (604). 

1901 —See No. 24 under this heading at p. 117. infra. 

-R. Sheo Partab Bahadur Singh v. The Allahabad Bank, 25 A. 476 = 5 Bora. 

L. R. 833=7 C.W-N. 840.—A woman succeeding to her mother as 
1903 taluqdar under the Oudh Slstates Act takes only a woman’s limited estate 
under the Hindu law, in spite ol the definition of “ heir” in S. 2. 

-R. Mohammad Abdussamad v. Kurban Husain, 28 A. 119 = 8 C.W-N. 201.— 

1903 See No. 9 under this beading at p. 105, ftujn-a. 

-R. Debi Bakhsh Singh u. Chandra Bhan Singh. 14 C.W.N. 1010=12 C.L.J. 

1910 303 = 7 Ind.Cas. 724.—See No. 12 under this beading at p. 103. supra. 

ALLAHABAD. 

-R. Phukar Singh v. Ranjit Singh, 1 A. 661.—Immoveable property inherited 

by the paternal grand-mother from the grand-son does not rank as 
1878 Srtd/jaw and on her death devolve as such on her heirs, but devolves on 
her death on the heirs of the grandson. 

-^F. KanhaiRam v. Musammat Amri, 32 A. 189 = 7 A.L.J. 153 = 5 Ind.Cas 207. 

jgjQ —Where a Hindu woman acquiresa title to property by adverse possession, 
such property becomes her sfridhan and descends to her heirs as such. 

BOMBAY. 

-R. Bhagirathibai v. Kahnujirav, 11 B. 285 (F.B.).—Under the Hindu Law 

prevailing in the Presidency of Bombay, a daughter inheriting from hw 
1886 mother or father takes an absolute estate, which, on her death, passes to- 
her own heirs and not to those of the preceding owner. 
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CALCUTTA. 

• -F, Eabhba Jha v. Jug Jlon Jha, 12 C. 346.—The Sridhan of a widow 

1885 governed by the Jlithila Law and married in one of the approved forms, 
' goes to her husband's brother’s son in preference to her sister's son. 


-R. ilohin Chunder Saoyal u. Kashi Kant Sanyal, 2 C W.N. 161.—Property 

1897 acquired by a Hindu widow by adverse possession is her stridhnii- 

MADRAS. 

-R> Subramaoian Cbetti v. Atunachelam Chetti, 28 M. 1.—on the point 

that the estate of a deceased Hindu forfeited to Government and granted 
1904 by it to his widow with full power of alienation became her sruifinHaDi. 
Sfidiuinam inherited by a female is not sridhanam in her bands. 


OUDH. 

jOQS-R. Mussammat Par’oati Kuar v- Rani Chandrapal Kuar, 8 O.C. 94 (98). 


-R. Chandrabhan Singh v. Debi Baksh Singh, 8 Ind. Cas. 422.—See the same 

. 1907 case noted at p> 10'2, supra. 

(24)_— s. 22, sub-S. 11—Succession—Impartible talukdari—Suc¬ 
cession of cider son by a junior wife excluding younger son 
(1901) by a first wife—Hindu law. A taluqdari estate, entered in 
the lists 1 and 2 prepared under S. 8 of the Oudh Estates' 
Act, 1869, descended, by S. 22. sub-S. 11 of that Act, to a person " who 
would have been entitled to succeed to the estate under the ordinary law 
by which persons of the religion and tribe of the taluqdar would have 

been entitled.” 


This was established as to the property now in dispute in Brij Indar 
Bahadur Singh v. Banee Janki Koer, 5 I.A. 1. And that a taluqdari 
estate, which has so descended under S. 22. sub-S. 11, is still subject to 
the provisions of the Act, and descends as impartible estate, was decided 
in Diivan Ban Bijai Bahadur Singh v. Bai Jagatpal Singh, 17 I.A. 173 = 


18 C. 111» which was followed. 

According to Hindu law, the older son of a wife married at a later 

date succeeds to impartible estate in priority oyer the son later born of a 

eenior wife, and over the son later born of a wife first married. Jagdish 

Bahadur V Sheo Partab Shigh ■■■ 23 . 3SJ-2S I.A. 100-5 C.W.N. 

Bahoaur v. o ^ ^ ,p_ 


PRIVY COUNCIL. 


« « 


KOTBS. 

1903 


•P. 


1910 


_R gheo Partab I Bahadur v. The Allahabad Bank. 29 A. 476 

(j8gj=7 C.W.H. 840,-tie The history of Pawansi in Oudh. 

nebi Bakhsh V. Chandrabhan Singh. 14 C.W-N. 1010 = 12 Bom.L.R 
'^01B.-8ee NO. 12, under this heading at p. 108. supra. 
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MADRAS. 

-R. Subramaniaix Chetti v- Arunachalam Chetti, 28 H. 1 {11).—There ia 

DO presumption that savings or purchases with savings eSected by a 

1901 widow are increments to the corpus of the husband’s estate and pass 
together with it. 

OUDH. 

-R, Chandrabhan Singh v, Debi Baksh Singh, 8 Ind. Gas. 422. — See the same 

1907 casejnoted at p. 102, supra. 

-Cone. Rajendra Bahadui’ v. Rani Raghubans Kunwar, 11 O.C. 256 (256).—Seo 

1908 the same case noted at p. 103, supra. 

(25) S. 23, List IV— Ordinary laiv—Family custom — Exclusion of 
daughters—Impartible and partible estates — Evidence — Admis- 
(1909) sibility—Declarations of Kanungos—Wajib-ul-arz— Answers 

given to official inquiries—Weight of such evidence — Concur¬ 
rent finding — Privy Council practice. The ordinary law mentioned 
in S. 23 of the Oudh Estates Act (I of 1869) embraces any family 
custom. 

There is nothing in the mere fact of partibility to make evidence of a 
family custom excluding or postponing daughters to collaterals in imparti¬ 
ble estates necessarily inapplicable to partible estates. 

Declarations such as those of Kanungos, entries made in the village 
records {Wajih-ul-arzes) by the officer charged by Government with that 
duty, and answers given to official inquiries made under Government 
directions as to the rules of succession prevailing in particular families, 
are prima facie admissible in evidence as purporting to be made by the 
proper officer in performance of a special duty, and presumably, with due 
regard to the rules laid down for his guidance. Technical objections to 
them are material rather to the weight than to the admissibility of the 
particular evidence. 

A concurrent finding of the lower Courts that there is a custom in 
the family of the parties to the suit that a daughter is excluded by the 
collaterals of the deceased from inheritance is, in so far as it is a conclu¬ 
sion of fact, though not absolutely binding on the Judicial Committee, 
entitled to the greatest weight. Mussammat Parbati Kunwar v. Rani 
Chandarpal Kumvar ... 10 C.L.J. 216 = 6 A.L.J. 767= 13 C.W.N. 1073=11 

Bom. L.R. 890= 12 O.C. 304 = 31 A. 457=19 M.L.J.:60S = 4 Ind. Cas. 25. 

PRIVY COUNCIL. 

-R. Anant Singh v. Durga Singh, 20 M.L.J. 604 = 14 C.W.N. 

770 = 32 A. 363.— There is no class of evidence that is more likely to 
vary in value according to circumstances than that of wajib-ul-arzes. 


NOTE. 

1910 



119 


ACTS—8.—Oudh— {ContijKied)> 

Act I of 1869 (OUDH ESTATES)— 

(26)— S. 33- Estate of a sanad-holding talukhdar—Lineal primo¬ 

geniture by custom—Award of a body of talukhdars within S. 33 
(1898) of Oudh Estates* Act—Withdrawal of a voluntary admission. 
The title to a talukhdari estate devolving upon a single heir 
by a custom of lineal primogeniture was contested. The plaintiff claimed 
to succeed his deceased brother as talukhdar. The defendant, who was 
his paternal uncle, was in possession. Before the annexation of the pro¬ 
vince, the kabuliyat had been taken in the name of the plaintiff’s brother 
as talukhdar, who afterwards had been settled with, at both the summary 
settlements. By primogeniture, whether lineal or by proximity of degree 
(of which later kind there was no evidence as to its being the customary 
one) he was the heir. To him a sanad had been granted, and the talukh¬ 
dari had been entered in list II under the Act of 1869. On the other 
hand, it was urged that the above was consistent with the existence of a 
trust for the benefit of the titular talukhdar’s uncles, of whom the defend¬ 
ant was the survivor, they having assented to the recognition of nominal 
title in their nephew. Held, that, in intention as well as in form, the grant 
of the talukhdari had been made absolutely to the sanad-holding tahikh- 
dar. In regard to the state of things before annexation, it might have been 
questioned whether or not the property was being held henami at that 
time. But after the Oudh Estates’ Act, 1869, had become law. the title 
shown by the plaintiff must prevail, and he must recover the estate, un¬ 
less a trust for the defendant should have been established. There bad 
been no consideration given, and there was nothing to create a trust- 
There had been no transfer, no estoppel, and no bar by time. In 1868, 
an award had been made by a body of talukhdars as arbitrators, within 
S 33 of the Act, between members of the family other than the pre- 
sent disputants. This, as well as a wajib-ul-arz of one of the villages of 
the talukh, was admisaible as evidence of what was the custom m regard 
to its devolution. In 1879, the plaintiff had, on h.s brother s death, whde 
admitting “ the custom prevailing in my family of goMinashm, fomed m 
a petition that the defendant’s name should be entered daktulkhanj m the 
^ TTpld that there might be a withdrawal of any gratui- 

revenue recor . ^ obligation not to withdraw it ; 

f nnv title upon which the admission could rest. Held, also, that a 
f r which may be construed to be a good and effective one under 
transfer Mnhomedan Law, may nevertheless not be a good one 

the Hindu Aet applies, for that Act requires 

m cases to whic Muhammad Imam AH Khan y. Husain 

special modes of transie 26C. 81=25 I.A. 161 

Khan 
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PRIVY COUNCIL. 

Notes. -R. Balraj Kunwar y. Jagatpal Siagh, 26 A. 393.—See No. 16 

1904 under this heading at p. Ill, supra. 

-F. Parbati Kunwar v. Chandrapal Kunwar, 31 A. 457 = 11 Bora. L.R. 

1909 890 = 4Ind.Cas.25 (26).—See No. 26 under this heading at p. 118. sapm. 

-F. Anant Singh v. Durga Singh, 32 A. 363 = 7 A.L.J. 704 = 13 O.C. 163. 

1910 There is no class of evidence which is more likely to vary in value accord¬ 
ing to circumstances than that of the wajib-ul-arzes. 

ALLAHABAD. 

_F, j;iogi Nath V. Janki Nath, 2 A.L.J. 225.—Acts done out of kindness and 

1902 affection .should not be construed as a gift. A gratuitous admission may 
be withdrawn unless there is some obligation not to withdraw it. 

BOMBAY. 

_R. Advocate-General of Bombay v. Karmali, 4 Bom. L.R. 857 = 29 B. 133 

1902 (144), on the question of estoppel. 

CALCUTTA. 

_R. Helan Dasi v. Durga Das Mundal. 4 C.L.J. 323.—A partition or family 

arrangement made in settlement of a doubtful, if not a disputed, claim, by 
1906 arbitrators appointed by the p.vrtics, effecting a division of the family pro¬ 
perties and debts, and drawing up a list of them, which is signed by the 
parties and carried out and acted upon by them for sometime, is a valid and binding 
arrangement, which the parties to it cannot deny, ignore or resile from. 

-R. Satya Kumar Banerjeeu. Satya Kripal Banerjee, 10 C.L.J. 503 = 3 Ind. Cas. 

1909 247.—Point same as in 4 C.L.J. 323, supra. 

MADRAS. 

-R, Madhwa Sidhaota Onahini Nidhi v. Venkataramanjulu Naidu, 26 M. 

662 (670).—The Hindu Law rule of damduput cannot apply to cases for 
1903 which st.atutory provision has been made, as for instance, by Ss. 86 and 
88 of the Transfer of Property Act, just as transfers otherwise valid and 
effective under Hindu Law cease to be so in cases when special modes of transfer arc 
prescribed, as for instance by the Oudh Estates Act. 

OUDH. 

_R. Bajrang Singh v. Bhagwan Baksh Singh. 11 O.C. 301.—Neither mutation 

1908 of names nor transfer of possession can pass any title where the law requites 
a registered deed. 

PUNJAB. 

_F. Muhammad Umar y. Kirpal Singh, 78 P. R. 1904.—Where a pre-emption 

suit is brought on the allegation that an ostensible deed of mortgage is 
1904 in reality a deed of sale, the pre-emptor can show by evidence that the 
true nature of the document is other than what it purports to be, and for 
this purpose the mortgagor’s evidence is admissible as regards plaintiff’s case ; bpt this 
admission is not necessarily entitled to much weight, for. it is a mere gratuitous state¬ 
ment which would not in any way affect the future interests of the mortgagor. 
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-=-R. Guldad Khan u. Gul Khan, M P.R. 1907=82 P.L.R. 1908 = 111 P.W.R, 

1907. —The value of a toajib-nl-arz favouring relatives in the matter of 
.1907 pre-emption, which stands unsupported by actual proof of custom and is 
followed by a later wajib-ul-urz, in which the “ law ’’ of Act IV of 1872 is 
stated to contain the rule of pre-emption, is reduced to nothing, even if there are nega¬ 
tive indications the other way. 

(27) - Talookdar—Temporary Settlement—Order of Government of 

India., dated 10th October, 1859. Plaintiff sued the Govern- 
(1873) ment of India, in 1867, to establish her proprietorship of a 
ialook in Oudh on the ground of her being the sole heiress of 
her deceased grandson, D. It was found that, on the death of her son in 
1858, whilst fighting in open rebellion against the British Government, a 
Summary Settlement had been made with B, an infant son of the deceas¬ 
ed talookdar and that such Summary Settlement remained in force till 
March, 1859, when D died. Plaintiff contended that, by virtue of a letter 
of the Government of India, dated the 10th October, 1859 (set out in 
Schedule I of the Oudh Estates Act. I of 1869), D had acquired a per¬ 
manent hereditary transferable proprietary right in the ialooka, to which 
right Plaintiff alleged she succeeded as his heiress. It was found that the 
talooka had been resumed by the Government in July, 1859, on grounds 
of public policy. Held, that D, having died before the letter of the lOtb 
October, 1859, was not entitled to the permanent hereditary and transfer¬ 
able proprietary right described thereby, and that, consequently, Plaintiff 
was not entitled to succeed to the estate as heiress of D : Held, also. Act 
I of 1869 did not apply bo this suit which was instituted in 1867. Ranee 

of Chillaree v. The Government of India ... Sup. Vol. I.A. 237 = 3 

Sar. 298 = 4 I A. 208 (Note) = R. and J.’s No- 24=3 Suther. 12. 

(28) _ K, M and S were brothers ; K died in 1838, leaving a son S, 

who died, some time after, leaving a widow, who was the 
(1873) Plaintiff in the suit. M died in 1837 leaving a daughter, 
whosehusband was the Defendant. Plaintiff sued to establish 
her right to a direct settlement with her of four villages and of a one-third 
share in seven villages in a Taluq. The whole Taluq, which contained 
twenty-six villages, including the eleven villages mentioned above, had, 
before judgment was delivered in the suit, been conferred by the Govern¬ 
ment on the defendant and he had obtained a Sunnud therefor, his name 
being registered in the second Schedule to Act I of 1869. It appeared 
that the defendant had admitted himself to be trustee as respects the one- 
third in the seven viUages abovementioned and that the Plaintiff had a 
Tkht to a sub-settlement of the remaining four villages. The question for 
Aflcision on these facts, was. whether the Plaintiff had made out a title to 
..ny teluqdari rights. HM. it being admitted on all hands that the 
Lendant’s Sunnud,- whilst it stood, was an effectual bar to her claim of 
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such rights, and she having no interest in naany of the villages comprised 
in the taluq, in order to make her a taluqdar, it would be necessary not 
only to reform the defendant's Sunnud, but also to break up the existing 
settlement and to re-settle the estate in three different portions. 

Qiiare. —Whether, since the passing of the Oudh Estates Act, even 
the Governor-General in Council can reform the sunnud without a special 
Act of the Legislature ? 

Held, further, the Defendant having, before the summary settlement, 
been the sole hereditary proprietor of the taluq and having had, at the 
date of the settlement, the declared right to engage for the revenue, and 
his rights having been reserved under the Proclamation, the Plaintiff could 
not, under the summary settlement and the order of the 10th October, 
1859, acquire proprietary rights as against the defendant. 

Held, also, that there was no ground for holding that the summary 
settlement and the subsequent order of Government of 1859 have con¬ 
ferred taluqdari rights on the Plaintiff, because it was not shown that 
she (Plaintiff) was one with whom a summary settlement was made be¬ 
tween the 1st of April, 1858 and the 10th October, 1859, as taluqdar. 

Plaintiff was declared entitled to a Hindu widow’s estate in the four 
\'illages abovementioned and in a third of the profits of the said seven 
villages and to liave a sub-settlement of the four villages on condition of 
her paying the Taluqdar the Government demand 2dus ten cent. 

Qucerc. —Whether the effect of the Governor-General’s letter of 1859, 
and the subsequent legislation, is lo relieve a Hindu widow, though a 
talukdar, from the liabilities imposed on her by the general law. Widow 

of Shunker Sakai V. Bajah Kashi Pershad ... 4 I. A. 198 = 3 Sar. 

289 = Sup. I.A. 220 = R. & J.'s No. 23 = 3 Suther. 4. 

PRIVY COUNCIL. 

Notes. -Approved by the Judicial Committee in Hardeo Bux v. Jawahir 

1877 Singh. 3 C. 522 = 4 I.A. 178.—See No. 4 at p. 101. supra. 

1881 -R. Rani Anand Kunwar V. The Court of Wards, 6 C. 764. 

-R. Ramanand Kuar v. Ragbunoth Kuar, 8 C. 769 (781) =9 I.A. 41, where it 

w,is held that, notwitbstandiog the confiscation of land in Oudh, followed 

1882 by its restoration under the Government Order of 11th March, 1858, 
affirming the absolute title of those with whom summary settlements had 

been made, and the granting of eunnuds to the latter persons, with full power of 
alienation, confirmed by the “ Oudh Estates Act, 1869,” the legal owner may. either 
by express agreement or by bis conduct, constitute himself a trustee for others as to the- 
whole or part of the beneficial interest in the land, the subject of such restoration, 
settlement and sunnud. 

1886 R. Pirthi Pal and Uman Parshad v. Jowahir Singh, 14 C. 493. 

_R. Raja Muhammad Mumtaz Ali Khan v. Murad Bakhsh, 11 C.W.N. 913.— 

1907 Birt Zamindari rights in Oudh arc heritable and transferable tenures. 
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BOMBAY. 

Ramkrishnarao v. Nanarao. 3 Bora. L.R. 983, on the point of partibility 
of taluqdari estates* 

CALCUTTA* 

Qouri Shunkec v. The Maharaja of Bulrampore, 4 C. 839 (848, 834).—See 
mortgage, 6 I.A. 1. 

OUDH. 

-AppI, Gajraj Singh v. Nau Nehal Singh, O.C. (Suppl,), 24 (33). 

Murad Bakhsh V. Raja Mumtaz AH Khan. 4 O.C. 31 (60).—The provi¬ 
sions of Act XXVI of 18(>6 are not exhaustive and a right to sub-settle- 
ineQt CAn be established otherwise thao uodcr that Act. 

Sbeo Ohulam Siogb v. Hausila Singh, 8 lod. Cas. 407*—The provisions of 
Sub-Settlement Act (Oudh XXVI of 1666) are not necessarily exhaustive^ 
and an under^proprietary right can also be established by evidence of 
some specific grant or by an acknowledgment by the superior proprietor. 

—Joint Hindu family — S 2 i/nnad yranted in the name of one 
member of the family—Implied trust. Plaintiff, a member of 
(1879) a joint Hindu family governed by the law of the Mitakshara, 
sued another member of the family in 1865, for a declaration 
of his rights, as such, in respect of a talookdari estate in Oudh. It 
appeared that, for loyal services rendered by the family during the mutiny 
of 1857, the estate had been granted, as a reward, by the British Govern¬ 
ment. The defendant was the Kabooliatdar, on behalf of the joint family. 
But a sunnud was granted to defendant under Act I of 1869, in his sole 
name, in respect of the estate. This was during the pendency of the 
present litigation in the Court of First Instance. The evidence, however, 
showed that all the members of the family, including the plaintiff and 
defendant, had a joint interest in the common management of the estate 
and that the defendant consented, or must be deemed, from his declara¬ 
tions and acts, to have consented, to hold the estate in trust for the joint 
family subject to the law of the Mitakshara. 

Held, that Act I of 1869, which was passed during the pendency, in 
the Court of First Instance, of the present litigation, did not operate so as 
to change the relative conditions of the parties, and to put an end to the 
trust upon which the defendant had previously held the estate, and that, 
consequently, the plaintiff was declared entitled to the rights of a member 
of a joint family in the estate. There can be no difference in this respect 
between an express trust and a trust implied from a fair and reasonable 
interpretation of the acts and declarations of the defendant. Thakoor 
Hurdeo Bux v. Thakoor Jowahir Singh 

6 I.A. 161=* A Sar. 10« Bald. 218= R. & J.’s No. 57 = 3 5uther. 608. 

(N.B.) See abo notes under No. 4 (3 C- 822) under this heading, at p. 101, supra. 
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ACTS—8. —Oudh— {Continued). 

Act I of 1869 (OUDH ESTATES)— 

PRIVY COUNCIL. 

1881 NOTES.-^—Applied in 9 I.A. 41. See No. 8 at p, 104, sttpro. 

OUDH. 

1897 -Appl. Gajraj Singh v. Nau Nchal Singh, O.C. (Siippl.) p. 33. 

1900 - D. Rae Jagatpal Singh w. Thakurain Balr.ij Kaar, 3 O C. 121 (125). 

(30) - Lcffdl co7istruction of—Devise of taluk—Oudh Estates Act 

(I of 1869)— Registration—Acceleration of remainder on fail- 
(1883) urc of life-estate. A gii'fc in remainder, expectant on the 
termination of an estate for life, does not fail, but is accelerat¬ 
ed, by reason of the gift of sucli prior life-estate not taking effect. The 
principle of the decision in Lainson v. Lainson (5 De Gex M. & G. 754 ; 
18 Beav. 1) held applicable to a will made by a Hindu testator. 
talukdar, whose taluk was entered in the third of the six lists prepared 
in conformity with S. 8 of the Oudh Estates Act (I of 18G9), devised his 
estate by a will, which was not registered, to one of his wives for life, 
and, after her death, to his younger son by her. Held, as a consequence 
of the above rule, that it was not necessary to decide, upon a claim by 
the elder son, as heir-at-law, wliether the widow, as a person who would 
have succeeded to an interest” in the taluk, if the talukdar liad died 
intestate, would have been within the exception, in reference to the 
effect of non-registration of will contained in S. 13 of the same Act. 

Adjudhia IJuksh V. Rahman Knar 

IOC. 482* 11 I. A. 1 =4 Sar 497 = R. & J’s No. 75. 

(31) - -Successioii to a taluqdari—Effect of declaration by holder as to 

who should be his heir. The official enquiries made of talukdars 
(1899) at an early period of British Administration, as to who Were to 
be their successors, were not intended to derogate from the 
rights of taluqdars in their heritable and transferable estates. To such an 
enquiry, an answer in 1862 made by a sannad-holding talukdar, since 
deceased, who was entered in lists I and II (under the Oudh Estates Act, 
1869), stated that she appointed, to be her heir, the father of the present 
plaintiff, appellant. The father, however, died before the talukdari, and 
the son now claimed that this nomination amounted to a gift of the taluq¬ 
dari estate subject to a trust for the life of the then taluqdar. Held, that 
the answer of 1862 did not operate to confer any estate upon the person 
named. Balbhaddar Singh v. Shco Narain Singh 

27 C. 344=26 I.A. 194=7 Sar. 625 = 4 C.W.N. 203. 

CALCUTTA. 

NOTE.-R. Din Tarini Dobi v. Kiishna Gopal Bagchi, 13 C.W.N. 291 (295) 

= 36 C. 149.—The form of a will is immaterial. No technical words are 

1908 necessary for a will. Petitions addressed to officials in answer to official 
inquiries, have been held to amount to wills. 
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ACTS—8.—Oudh— (Continued). 

Act I Of 1869 (OUDH ESTATES)—(Co)tc?urf<d). 

(32)- Settlement of Estate—A talukhdar settled with on leinns im¬ 

posing a trust on him—Second summary settlement, 1858 — 
(1899) Effect of the confiscation — Rights of the Govemiment. A sanad- 
holding talukhdar, whose name has been entered in lists I and 
II, made in conformity with the Oudh Estates Act, 1869, holds the 
fcalukh subject to such trusts as have been validly created. At annexation, 
four descendants of a Mahomedan ijroprietor were entitled in equal 
shares to the ancestral estate, which in 1858, at the second summary 
settlement, was settled with the only one of the four who pi-esented him¬ 
self to the Settlement Officer. The settlement with him, as talukhdar^ 
which was then made, was, however, made upon terms providing that the 
absent co-sharers on their return should obtain their shares. This accord¬ 
ed with his application expressing his willingness. Held, that the question 
whether the talukhdar had become a trustee for the plaintiff in respect of 
his share depended on the terms on which the estate had been granted to 
the talukhdar by the Government at the second summary settlement, it 
having been at their absolute disposal as a consequence of the confiscation 
of March 1858. The trust was not affected by the sanad. No special 
pi’ovision as to the co-sharer’s return,- or admission to share, had been 
deemed necessary by the Chief Commissioner, who authorized the settle¬ 
ment with the talukhdar in reliance on his assurance. The right of the 
co-sharer, who returned in 1859, was accordingly established. Hasan 

Jafar Muhammad Askori ... — 

26 C. 879*26 I.A. 229*4 C.W.N. 65*7 Sar. 550. 


Note. 


OUDH. 

D. Nawab Mirza Muhammad Bakar Ali Khan v. Muh-iramad 


Bakar aud others, 10 O.C. 291 (303).—In 26 C. 879, it was held that the 
1907 sanad-holding taluqdar was trustee for bis co-sharers because the Chief 
Commissiouer settled with him on the footing that he would give his co- 
sbarets their shares if they re-appeared. In this case, neither the Government nor the 
officers charged mth making the settlement, made any such stipulation. 

ACT XXIV OF 1870 (IMOUMBERED ESTATES). 

( 1 )_ s. 4, cl. 3.—See Mortgage, No. 40, 11 I.A. 83- 

^ 2 ^, _ 10. Admission of appeal beyond time. An appeal was 

preferred to the Commissioner of Division against a determina- 
(1878) fcion of a Manager under Act XXIV of 1870, more than six 
weeks after the decision, which was the period fixed by S. 10 

of the Act for appeals. The Commissioner aUowed the appeal notwith- 
. f.rt that the same was barred by limitation. He did so 

"pe cirenmetanees (rie.) i-that the party who had the right of 
Appeal was a minor; that he could not appeal except through the manager. 
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ACTS—8.— Oudh— {Continued). 

Act XXIV of 1870 (INCUMBERED ESTATES)—(Conii)iaerf). 

•who was himself the officer that passed the order appealed against and as 
such could not be expected to prefer an appeal against his own order; and 
had regard also to the fact that the respondents themselves, in whose 
favor the order appealed against had been passed, desired an adjudication 
practically on the same question as that raised in the appeal before him. 
The present appellants, in appealing from the order of the Commissioner, 
called in question the jurisdiction of the Commissioner to admit the 
appeal beyond time. Held, having regard to the exceptional legislation 
in Oudh and to the special circumstances of the case, the Commissioner 
acted rightly in admitting the appeal, though beyond time. Eamjis Das 
V. Eajah Bhagirau Bax ... 5 I.A. 197 = 3 Sar. 843 = R. & J.'s No. 51. 

(3)- Manager—Ozidh Taluqdars Act {XXIV of 1870), S. 25— 

Manager not party to a suit. The omission to make a manager, 
( 1884 ) appointed under the provisions of Act XXIV of 1870, a party 
to a suit, does not, under S. 25, affect the validity of a decree 
between the parties. Pertabnarain Singh v. Trilokinath Singh 

11 C. 186= 11 I.A. 197 = 4 Sar. S67 = Bald. 174 = R. & J.’s No. 86. 

CALCUTTA. 

NOTES--R. Dugagati Debi v. Saurabini Debi, 33 C. 1001--10 C.W.N. 

955.—The dismissal of an application by a widow of the deceased testator 

1906 for revocation of the letters of administration granted to his mother is 
binding on the daughter, unless she prove collusion between the widow 
and the mother. 

-R. Roy Radha Kissen v- Nauratan Lall, 6 C.L.J. 490,—Ou the nature of 

interest which passes at a sale in execution of a decree against a Hindu 

1907 widow or a qualified proprietor similarly situated ; also on the question 
when a decree against a Hindu widow will be operative against tbe rever¬ 
sioner. 

- R. Lilabati Misrain v, Bishum Chobey, 6 C.L.J. 621 (631).—Where a decree 

has been obtained upon a fair trial in a suit by or against a Hindu widow, 

1907 or daughter or mother, it is effectual and operative as against the rever¬ 
sioner. unless it can be successfully impeached on special grounds. 

-R. Raj Kumari Debi v. Nritya Kali Debi, 7 Ind. Cas. 892 (894), as to the 

1910 Hindu widow’s right to represent the estate. 

BOMBAY. 

-R. Jeram t*. Veerbai, 5 Bora. L.R. 885.—The doctrine laid down in the Shiva- 

ganga case has reference to contested cases only; and it is unsafe to treat 

1903 anything short of a decree in a suit contested to the end, as coming 
within the doctrine. It therefore does not extend to a case where a con¬ 
sent decree has been obtained on an award. 

OUDH. 

1906 -R. Radha Kishen u. Jamuna P.arshad, 9 O.C. 339 (344). 
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ACTS —8.—Oudh— (Continued). 

Act XXIV of 1870 (INCUMBERED ESTATES)—(ConcZiwIeti). 

PUNJAB. 

R. Mussammat Indra Bai v. Gadu Dhar, 29 P.R. 1895.—Where a widow 
succeeding to her husband's estate as his heir represented the estate 
1898 fully, reversioners claiming to succeed after her would be bound by decrees 
relating to her husband’s estate, obtained against her without fraud or 

collusion s 


-D. Barin. Pir Babsh. 107 P.R. 1906 = 76 P.L.R. 1907.-In the P.C. case it 

was found that the cardinal issues which were decided in the former suit 
1906 were identical with those raised in the subsequent suit. It was not so in 
the Punjab case. 

ACT XVII OF 1876 (OUDH LAND REVENUE). 

(1) Suit on bond executed by disqualified proprietor—Bond set -aside 
—Decree for loan and simple interest at reasonable rate—Costs—See 
Contract Act, No. 3, 31 A. 386. 

(2) S. 74—Partition under—Inquiry as to title—Shares of persons 
not parties to the suit—See Estoppel, No. 8, 31 A. 73. 

(3) Ss. 108. 112, 121—See Act XVIII op 1876 (Oudh Laws), 
No. 2, 9 C.W.N. 129. 

(4) — 


— Ss. 121,123— Transfer of share of under-proprietors in arrears 
of rent—Right to interest on rent from transferee—Oudh Rent 
(1898) Act (XXII of 1886), S. 141. Under the Oudh Land Eevenue 
Act, 1876, Ss. 121, 123, the shares of defaulting under-pro¬ 
prietors were transferred to three of them who offered to pay. The present 
suit was brought by the superior proprietor, thetalukdhar, in whose estate 
the mehal was comprised, against the whole body of under-proprietors for 
arrears of rent accrued, while the term of the above transfer was running. 
Held, that the provision in S. 123 of the Oudh Land Revenue Act, 1876, 
to the effect that such transfer shall nob affect the joint liability of the 
co-sharers of the mehal, had not the effect of charging the co-sharers 
other than the three transferees with any liability for rent accrued during 
the term of the transfer. Interest was also claimed, but, as to this, it was 
held that under-proprietors were not tenants within the meaning of the 
Oudh Rent Act, 1886, S. 141, providing for payment of interest on rents 
due from tenants. Muhammad Mehndi Ali Khan v. Muhammad Yasin 
^Jian ... ••• 26 C. 523=26 I.A. 41=3 C.W.N. 2I8»7 Sar. 468. 


PRIVY COUNCIL. 

_D. Oanesh Bakhab w. Harihar Bukhah, 26 A. 299 = 8 C.W.N. 

621=7 O.C. 118.—There is nothing in the Oudh Bent Act or in 26 
1906 I.A. 41 which excludes any liability for payment of interest upon arrears 
of rent which an under-proprietor might be under apart from the Act. 
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ACTS—8.—Oudh— (Continued). 

Act XVII of 1876 COUDH LAND REVENUE)— 

(5)- Ss. 161 to 177 —Estate under Court of Wards—Disqualified 

proprietor—Poioer to borrow — Sanction—Contract Act, S. 16 
(1906) — Unconscionable interest—No fraud. There is nothing in the 

Act to prohibit a disqualified proprietor whose estate is under 
the Court of Wards from contracting personal obligations. 

The Act should not be interpreted so as to curtail the proprietor’s 
personal rights. An adult disqualified proprietor, who is neither an idiot 
nor a lunatic, may contract debts without the sanction of the Court of 
Wards. 

Where a person who, through improvidence, was in need of money, 
and was in a helpless position because of his estate being under the con¬ 
trol .of the Court of Wards, borrowed money at an exorbitant rate, the 
Court held that, under the circumstances, the transaction was uncon¬ 
scionable, and that, though there was no fraud, the lender was in a 
position to dominate the will of the borrower, and used his position to 
demand more onerous terms than were reasonable. Dhanipal Das v. 

Mnneshar Daksh Sinqh ... ... 28 A. 570= 10 C.W.N. 849 = 33 

I.A. 118=16 M.L.J. 292*8 Bom. L.R. 491=9 O.C. 188 = 3 A.L.J. 

495=1 M.L.T. 205 = 4 C.L.J, I. 

PRIVY COUNCIL. 

NOTES.-D. R-iui Sunder Koer v. Rai Sham Krishen, 5 C.L.J. 106 (108) 

= 17 M.L.J. 43=34 C. 150 = 11 C.W.N. 249 = 4 A.L.J. 109 = 9 Bom. L.R. 

1906 304=2 M.L.T. 75=34 I.A. 9.—Urgent need of money on the part of the 

borrower will not of itself place the creditor in a position to dominate 
the will of the debtor. In 23 A. 570, the borrower was under the control of the Court 
of Wards and so was under a peculiar disability. 

-F. Raja Muneshar Baksh v, Shadi Lai, 11 Bom. L.R 864 = 12 O.C. 300 = 31 

A. 386 = 6 M.L.T. 71=3 Ind. Cas. 385 = 19 M.L.T. 438 = 10 C.L.J. 76 (78) 

1909 =13 C.W.N. 1069 = 6 A.L.J. 707.—In the case of disqualified proprietor 
whose estate was under the control of the Court of Wards, a lender 

who knew the facts was prima facie “ in a position to dominate the will ” of the bor¬ 
rower. within the meaning of the amended S. IG of the Indian Contract Act. 

ALLAHABAD. 

-R. Debi S.ihai t). Ganga Sahai, 7 A.L.J. 745=6 Ind. Cas. 572.—Where the 

lender is in a position to dominate the will of the borrower, a presump- 

1910 tion arises that a transaction, which on the face of it appears to be 
unconscionable, was induced by undue influence. 

-R. Baldeo Singh u. Bulaki Das. 7 A.L.J. 591.—Appellants were under arrest 

for non-payment of Government revenue. They obtained a temporary 

1910 release from the Tahsildar to go to the respondent to borrow money, and 
agreed to pay 37.i per cent, compound interest. The fact of their arrest 
was known to the respondent. The family property was mortgaged as security. Held 
that the creditor was in a position to dominate the will of the debtor, and that the 
bargain was an unconscionable one. 
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ACTS— 8.— Oudh— (Con«ntt«d). 

Act XVII of 1876 (OUDH LAND BEVENUE)-(Cc»ifin«fd). 


R. Meghraj t.. Hargayao. 7 A.L.J. 655 = 7 lad.Cas. 261.-The Court's poiver 

1910 I w contracts of loan, where a high rate of interest has been 

1910 chafed though the security is good, is limited to the provisions of 8 ig 

Contract Act. Unless it is found that the lender was in a position to 
dominate the will of the borrower, when the contract was entered into, the presumption 
of undue influence will not arise within the meaning of cl. 3, S. 16 of the Lt, even if 
having regard to the security, the interest is excessive. ’ ' 


BOMBAY. 



1907 

be additional 


Chatring Moolohand v. R. H. Whitchurch. 32 B. 208 (212) = 9 Bom L R 

1296.—A high rate of interest which would induce a Court of Equity to 

give relief against a bargain as being on that account bard and unconscion 

able, le not, by itself, sufficient evidence of undue influence ; there must 
circumstances. 


CALCUTTA. 

-R. Jadu Lai Sahu w. Janki Koer, 35 C. 575 (611).-The Court of Wards is 

concerned only with the management and improvement of the ward’s 

1908 property; the personal rights of an adult ward are not otherwise interfered 
with. 

R. Raj KumarGope t>. Hira Lai Roy. Sind. Caa. 486.—Where the defendant 
was a spendthrift young man of weak intellect, whose imbecility was so 

1910 great that, in order to prevent him from squandering his estate, bis re¬ 
latives caused him to execute a deed of trust in favour of his mother, and 
the plaintiff, who was a professional money-lender, lent him money at a high rate of 
nterest, being fully aware of the above facts and of the hi««tory of the defendant who 
was his landlord, and it was found that that rate of interest was never charged against 
any other debtor of the plaintiff, held that the plaintiff was in a position to dominate 
the will of the defendant, and used that position to obtain an unfair advantage, and the 
High Court accordingly reduced the rate of interest to 2i per cent, per month simple 
interest. 


MADRAS. 

- R. Annapurni Naohiar V. Swaminathan Chetty, 6 Ind. Gas. 439 = 8 H.L T 

108.— Where Rs. 1,500 was lent to a helple.ss widow, whose husband died 
1910 ten years ago and who had no means, to en.able her to establish her right 
to maintenance, and the interest stipulated was 10 per cent, and the 
principal and interest were to be repaid in a year, and in default of payment interest on 
principal and interest at compound interest at 1 per cent, pet month was to be paid 
within six months’ rest, held that the contract was induced by undue influence, and 
the oiroumstaoces of the case called for equitable relief at the hands of the Court. 

(6) - 5. 172 — Potuer of Court of Wards—Assignment by Court of 

Wo/rds of villages without consideration—Award in excess of 
( 1901 ) question referred to arbitration—Bight of suit by minor on 
attaining majority to recover villages {part of his estate) so 
assigned. In a suit in 1865 in the Oonrt of the Deputy Cooiinissioner of 
Gonda, between persons representing the appellant and respondents (then 
bU minors), in which those representing the latter claimed title on their 
* behalf to succeed to an estate, an issue was referred to arbitrators, 

17 ' 
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ACTS—8.—Oudh— [Continued). 

Act XVII of 1876 (OUDH LAND REVENUE)—(Coniijiued). 

“whether the appellant could be the sole heir to the estate under 
the custom of the country, or whether respondents could also be succes¬ 
sors to it: if they can, what is the portion to which they would be 
entitled?” The arbitration resulted in the right of succession to the whole 
estate being awarded to the appellant. The award, however, gave the 
respondents maintenance of Rs. 30 and Rs. 20 a month, respectively, and 
then, going beyond the terms of the reference, awarded that the “ monthly 
stipend should continue for six years, after which time, when the 
children became capable of receiving education in a Government school, 
the Government would then propose what they should get for their sup¬ 
port ; that, when both children are grown up and attain the age of discre¬ 
tion, they shall have villages separated for them according to their 
stipend after the deduction therefrom of Government revenue.” The 
Deputy Commissioner, in December 1865, adopted the award as to the 
succession to tlie estate, and as to the maintenance, but not the por- 

t 

tion of the award which related to matters not referred to arbitration. 
His decision was affirmed by the Commissioner of Fyzabad in 1866, 
and by the Judicial Commissioner of Oudh in 1867. In 1883 the 
respondents, who had then attained their majority, claimed arrears of 
maintenance from the then Deputy Commissioner representing the Court 
of Wards (in whose charge the estate had been since 1865), and the Deputy 
Commissioner, whilst allowing the claim, proposed that in future, in 
lieu of the cash allowance, a village should be assigned to each of the 
respondents for tlieir maintenance. This proposal was sanctioned by the 
Chief Commissioner and by the Lieutenant-Governor, who ordered that 
villages yielding a profit of Rs. 600 and Rs. 400 per annum, respectively, 
after payment of the Government jama, sliould be given to tlm respond¬ 
ents, who were accordingly put into possession of the villages, though 
no deeds of conveyance were executed as directed by the Deputy Commis¬ 
sioner. In suits instituted by the appellant on attaining his majority in 
1886 to recover the villages with mesne profits, the defence was that the 
suits were not maintainable with reference to S. 172 of the Oudh Land 
Revenue Act (XVII of 1876), which enacts that the Court of Wards 
shall have power to lease or farm any part of the immoveable property 
under its charge and to do all such other acts as it may judge to be most 
for the benefit of the property and the advantage of the disqualified 
proprietors.” 

Held, by the Judicial Committee (reversing the decision of the Court 
below), that the allotment of the villages to the respondents could not be 
supported. It was not authorized by any of the orders of the Court in 
1865, 1866 or 1867, and the finding of the award on the subject was not 
within the reference to arbitration and was not adopted by the Court. 
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ACTS— 8.— Oudh — {Continued), 

Act XVII of 1876 (OUDH LAND REVENUE)—(Coiiciitded). 

Nor was the allotment justified under S. 172 of Act XVII of 1876. 
Tt was not for the benefit of the estate, and there was nothing to show 
that the question of benefit to the appellant or his estate had been con¬ 
sidered in the allotment of the villages to the respondents, for which the 
only apparent ground was the ultra vires award. 

It is not within the powers of a guardian to make a voluntary alien¬ 
ation in perpetuity of his ward’s immovable property, and it is open to the 
ward on attaining majority to challenge the validity of such a transaction. 
Muhammad Mamtaz Ali Khan V. Farhat Alt Khan 

23 A. 394==28 l,A, 190 = 8 5ar. 85. 

CALCUTTA. 

Notes. -D. Kashi Mahton v. Maharaja Iswari Prasad Narain Deo, 6 C L. 

J. 727.—The powers of the Court of Wards are co-esteusive with the 
1907 powers of the proprietor of the estate in charge of the Court, provided the 

exercise of such powers is requisite for the proper care and management 
•of the property of which the Court has taken charge. Thus, a commutation of rent in 
kind into rent in money by the Court of Wards is not ni/ra vires. 

-R. Matbewsonv. Bam Kanai Singh Deb, 36 C. 675 (693) = 9 C.L.J. 523= 1 lod. 

Cae. 626.—Under S. 17 of the Chota Nagpur Encumbered Estates Act, as 
1909 amended by Act V of 1884, the manager has no absolute power to grant a 
lease in perpetuity. That section does uot enable him to do any act 
which ia demonstrably injurious to the interests of the estate. 

( 7 )-Ss. 175, 176—See Civil Procedure Code (Act XIV op 

1882), No. 59, 22 0. 729 = 22 I.A. 90. 

ACT XVIII OF 1876 (OUDH LAWS). 

( 1 ) -s. 5—See Mahomedan Law (Dower). No. 16, 21 C. 135 = 

20 I.A. 144. 

( 2 ) S. 9_ Co-sharer paying revenue through lambardar— Co-sharer in 

possession of a separate chak— Non-resident co-sharer — Oudh 
(1904) Land Revenue Act (XVII of 1876), Ss. 108, 112 and 121. 

Every proprieter, who, by the combined operation of Ss. 108 
and 112 of the Oudh Land Revenue Act (XVII of 1876), is liable for the 
■revenue assessed on the whole mahal, is a co-sharer within the meaning 
of S. 9 of the Oudh Laws’ Act (XVIII of 1876) and is entitled to a right 
of pre-emption, notwithstanding the fact that he has to pay the revenue 
through the lambardars of the village, by virtue of the settlement under 
which he holds, and that he is not a resident of the viUage. Nor does the 
fact of the share of the plaintiff being a separate chak make him the less 
a co-sharer. MannuLal v. Maulwi Saiyid Muhammad Ismail 

oeWN 129=2 A.L.J. 769*26 A. 574=6 Bom. L.R. 761 =7 O.C. 284 = 

PC.W.n. 1 3U.A. 212=8 Sar. 670. 
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ACTS —8 .—Oudh— (Continued). 

Act XVIII of 1876 (OUDH LAWS)—(Con(i?med). 

PRIYY COUNCIL. 

Notes. -D. Ram Kishun v. Nadir Husain, 10 O.C. 86 (87).—26 A. 

574 (P.C.) is not an authority for holding that a person, who owns a plot 

1907 of land on which revenue is not assessed, temporarily or permanently, is 
not a co-sharer for the purposes of the Oudh Laws Act. 

OUDH. 

-D. Aulad Husain v. JIussammat Zainab-un-nisa, 10 O.C. 225 (229).—Point 

1907 same as in 10 O.C. 86. noted above. 

PUNJAB. 

1906 -R. Ram Narain y. Sewak Ram. 21 P.R. 1906 = 110 P.L.R. 1906. 

(3) S. 9— Pre-emption — "Mahal," meanina of — Co-sharers of the 

mahal, jvho are — Co-sharers of sub-division of a tenure — 
(1910) Interpretation of staUite — Land Revenue enactments, passed on 
the same day—Interpreting the terms of one Act by reference to- 
the. other. Semble. The term “mahal” is not defined in the Oudh Laws 
Act. It however occurs in the Oudh Land Revenue Act passed on the 
same day, and both Acts being concerned with the Revenue Law of 
Oudh, the provisions of the latter Act were properly referred to in inter¬ 
preting the term as used in the former Act. 

Held —That the term “mahal” as used in the Oudh Laws Act means 
any parcel or parcels of land which have been separately assessed to, or 
are held under a separate engagement for, the revenue, and for which a 
separate record-of-rights lias been prepared. 

That the arrangement, under which the Plaintiflf and the Defendant’s 
vendor held the under-proprietary interest in the villages in suit under 
the Defendant as talukdar, and under which a half of the taluk was as¬ 
signed to their predecessors, in under-proprietary right, on their agreeing 
to pay the Government revenue plus malikana to the talukdar, did not 
constitute them co-sharers in the mahal within the meaning of S. 9 of 
the Oudh Laws Act; nor were they at the date of the sale co-sharers of 
any sub-division of the tenure in which the property in question was 
comprised, there having been already a partition of the villages between 
them. Thakurain Sheoraj Kunwar v. Thakur Harihar Baksh Singh 

M C.W.N. 817= 12C.L.J. 40= 12 Bom. L.R. 508 = 8 M.L.T. 89 = 

13 O.C. 165 = 7 Ind. Cas. 196. 

(4) 5.9, els. {1) and (2)—Meaning of the teimi"Mahal"—Inferior 

mahal — Pre-emption, right of. The word “ mahal ” in the 
(1910) Oudh Laws Act means any parcel or parcels of land, which 
have been separately assessed to or are held under a separate 
engagement for the payment of revenue and for which a separate record 
of rights has been prepared. Each mauza or village is, as a general rule» 
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a separate mahal, but a mahal may consist of two or more mauzas or 
parts of mauzas or only a portion of one mauza. Where each village in a 
taluqa is separately assessed to revenue, and the taluqdar enters into one 
©Pgagement for the payment of the revenue on all the villages, the whole 
taluqa is a taluqdari mahal consisting of a number of villages, each of which 
is separately assessed to revenue, and may be regarded as an inferior mahal. 

There is no right of pre-emption under S. 9, els. (l) and (2) of the 
Oudh Laws Act, unless, at the date of the sale of the property in respect 
of which the right of pre-emption is claimed, the claimant of such a right 
and the vendor of the property are co-sharers in any sub-division of the 
tenure in which the property in question is comprised or in the whole 
mahal, though the claimant and the vendor may have been jointly liable 
to the taluqdar for the Government revenue plus malikana as the rent of 
the property sold. Sheoraj Kunwar v. Harikar Baksh Singh 

7 A.L.J. 709 = 20 M.L.J. 609 = 32 A. 351. 


( 5 )- Ss, 9 to 13. Pre-emption among co-sharers under the Oudh 

Laws Act — Pre-emptor's right, as suck, dependent on the intend- 
( 1893 ) ing vendor's right to sell—Accoxmts between co-sharers — Con¬ 
tribution, right to, for expenses of suit. Pre-emption, as declar¬ 
ed in the Oudh Laws Act, 1876, is not applicable where the co-sharer, 
claiming it, denies the title of the co-sharer proposing to sell, alleges that 
the latter is not a co-sharer and says that he himself is entitled to the 
property. One of two co-sharers, entitled to equal shares in an inheritance, 
having taken possession of the whole, was sued by the other for her share, 
with mesne profits from the date of the suit. To provide costs, the latter 
had sold to her co-plaintiffs the right to claim half of her share. The 
defences were:—(1) relinquishment of her claim in favour of the defend¬ 
ants ; (2) that the defendant had a right of pre-emption as to part, in 
consequence of the above transaction; (3) that the share in dispute was 
subject to a proportion of the debts due from the estate of the deceased, 
chargeable on the whole inheritance: and that, if the plaintiffs should be 
held to be entitled to a decree, they should also be declared liable to pay. 
according to shares, their part of all the debts of the deceased liquidated 
by the defendant, as weU as a proportion of money which he had expend- 
ed, in good faith, in litigation for the protection of the inheritance. As to 
(1) the two Courts below concurred in the finding that no relinquish¬ 
ment had taken place. As to (2). it was pointed out that there had been 
DO ‘attempt to seU a share of the inheritance, but only to sell a share in a 
suit • and it was held, that the position taken up by the defendanfwas in¬ 
consistent with his claiming to pre-empt, so that pre-emption was inappli¬ 
cable As to (3), although the plaintiffs cpuld not have a 
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decree for mesne profits during the whole period of the defendant’s posses¬ 
sion, ^et, if any account was to be taken of the defendant’s payments, it 
must also be taken of his receipts; and it was held that the incidental 
benefit to the plaintiffs, who had not authorized the litigation in which 
expense had been incurred, did not give rise to any implied contract on 
their part, or render them liable in equity for any portion of that expense. 
Ahf^ul Wahid Khan V. Shaluka Bibi... 

21 C. 496 = 21 I.A. 26 = 6 Sar. 399 = R. & J’.s No. 134. 

ALLAHABAD. 

Notes.- R. Pakitev. Tasadduq Husaia. 19 A. 462 = 17 A.W.N. 107. on the 

1897 point that there could be no right to contribution among wrong-doers. 

CALCUTTA. 

-D. Janaki Nath u. Kali Narain Roy, 37 C. 652 = 7 Ind. Cas. 881.—Where a 

tenure has been in existence for 75 years, and the plaintiff has been left 

1910 in undisturbed posse.ssioQ of the tenure from his purchase in 1879 up tO' 

the time when in the partition proceeding the existence of the tenure was 
denied by bis co-sharers ; Held, that the tenure was a permanent one. 

-R. Rasik Chandra v. Jitendra Kumar, 8 Ind. Cas- 77 (79).—The rule laid down 

in Tiluck Cband v. Soudamini (4 C. 5G6) that a person who is in wrongful 

1910 possession is not entitled to recover sums paid on account of outgoings, 

although he may be able to use them for the purpose of reducing the 

mesne profits, cannot be treated as a proposition of law of universal application. 

VADRAS. 

-F. Halima Bee v. Roshan Bee, 30 M. 926 = 2 M.L.T. 468 = 17 M.L.J. 439.— 

A co-bcir who has not authorised a litigation is not bound to contribute to- 

1907 the expenses incurred in the litigation, though its object was the preser¬ 
vation of the common property. 

-Expl. Narayanasawmi Nayudu v. Srinivasa Jagannadah Rao, 7 M.L.T. 249 = 9- 

Ind. Cas. 318 (321).—The decision of the P.C. case is against putting 

1909 obstacles in the way of a litigant seeking to recover money paid pending 
litigation for the preservation of the property and properly payable by 
the successful party. 

CENTRAL PROVINCES. 

D. Tapaji u. Savaji, 6 N.L.R. 86 = 6 Ind. Cas. 930.—A person once a co-occu¬ 
pant romaius such, until he is shown to have lost his right by the effect of 

1909 limitation or otherwise. So long as his right to claim possession subsists, 
a co-occupant is entitled to claim pre-emption, though he is not actually 
in possession of any portion of the land and though his right to a share is denied by 
the vendor and vendee. 

OUDH. 

-R. Durga Pershad v. Mendi Lai, 1 0, C. 174 (177).—A suit for cancellation of 

sale executed by the first defendant in favour of the second, and in the 

1898 alternative for pre-emption of the property sold, is bad for inconsistent- 
reliefp. 
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- P. Fakhr-ud-din Ahmad Mt. Rasulan, 2 O.C. 9 (11).— The law of pre¬ 
emption in Ss. 9 to 13 of the Oudh Laws Act of 1676 is not applicable^ 
1898 where the person, who would be entitled to pre-emption, denies the title 
of the person who proposes to sell, and alleges that he is not a co-sharer. 


-R. Ram Dayal v. Bhajju Lai, 7 O.C. 61 (63), as to when a suit for pre- 

1904 emplion will lie. 

-R, Mirza Mohammed Abbas Ali Khan v. A. Quieros, 9 O.C. 86 (88).—Where 

the property was not in the possession of the vendor at the time of the 
1903 sale,.and he had only a doubtful right to recover it, such a right, if sold, 
could not be considered a proprietary or under-proprietary tenure or a 
share thereof within S. 9 of the Oudh Laws Act, on the sale of which a right of pre 
emption could be claimed. 

-R. Kutshaid Ali v. Rashid Husain, 9 O.C. $31 (335).—On the same point as in 

1906 9 O.C. 86 noted above. 

-R. Zalim Singh t». Kalloo Singh. 10 O.C. 273 (276).—Where the auction- 

purchaser transferred the property to the sons of the judgment-debtor, 

1907 who were not co-sharers in the village, even before the sale bas been 
confirmed, Jield that, even though no title passed on the execution of 

the sale-deed, there was at least a completed contract to transfer the property, which 
could validly form the subject of a suit for pre-emption. 

act XXII OF 1886 (OUDH RENT). 

(1) —See Act XVII op 1876 (OuDH Land Revenue), No. 4. 26 C. 
523 = 26 LA. 41. 

(2) Lease as Zemindari village — Construction—Stiit by son of lessor 

_ Form of sitit—Jurisdiction of Civil and Revenue Courts 

( 1902 ) ^Specific Relief Act, Ss. 39, Limitation Act (1877). arts. 

91, Contract Act, S. 229—Transfer of Property Act, S. 3 
-^Notice to agent—Effect on principal—Cotirt of second appeal differing 
from facts found by lower Courts—Practice. Where the Judicial Com¬ 
mittee find that special leave to appeal to that Board has been granted 
under a misconception of the case or of the ground of appeal, they will 
dismiss the appeal without hearing it on the merits. 

Where a Talukdar in Oudh granted a lease of one of the villages 
in the estate to a relative as a " zemindari village ” at a certain fixed 
rent, held that the lease created a permanent ander-proprietary right in 


the village. . . , -i _i. 

Where the son of the lessor sued the sono the lessee m a Civil Court, 

j .Aliefs claimed in the plaint were, (1) possession of the village, 

© mesne profits, (3), (alternatively), a declaration that the defendant has no 

• w tn the viUaae beyond that of a lessee liable to ejectment by an ordinary 

* t,! ouit (4) further relief; held that, having regard to the provisions 

“he ordh Ct Act, the Civil Court had no jurisdiction to decree 

issession or to make a declaration in the form prayed for. 
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Held that the suit, as framed above, was in substance one under S. 39 
or 42 of the Specific Relief Act. the object being to get rid of the cloud in 
the plaintiff’s title occasioned by the terms of the instrument of lease, and 
that the cancellation of the same or a declaration as to its not affecting 
the plaintiff s title was the substantial relief and not merely an incidental 
one. This was the only relief which the Court could grant. 

The article of the Limitation Act applicable to the case was art. 91 
or 120, and time began to run either from the plaintiff’s father’s death 

or, at any rate, from the time when the plaintiff came to know the facts 
entitling him to sue. 

Where, in the above case, the defendant had, in a previous mutation 
proceeding against the plaintiff, set up the title which he now claimed as 
based on the perpetual lease, though he did not produce the document, 
and such proceeding was conducted by the plaintiff’s agent who, being 
aware of the title set up, did not call for the production of the document, 
held that, on the general principle of law contained in S. 229 of the 
Contract Act and S. 3 of the Transfer of Property Act, the knowledge of 
the plaintiff's agent must be taken to be the knowledge of the plaintiff, 
and that the suit, not having been brought within three or six years since 
the date of that proceeding, was barred. 

Where, in the above case, the lower Courts found on the facts that 
the plaintiff had no knowledge of the adverse title set up by the defendant 
in the mutation proceeding, but the second appellate Court held otherwise 
on the basis of the principle of law above referred to, held that the latter 
Court did not reverse any finding of fact but only applied a rule of law to 
the facts before it. Rambal Singh v. Balbhaddar Singh 

25 A. I =6 C.W.N. 849 = 4 Bom. L.R. 832 = 29 I.A. 203=8 5ar.340. 

CALCUTTA. 

Notes. -R. Mohabbarat Shaba u. Abdul Hamid Kban. 1 C.L.J. 73 (82)._A 

suit for declaration of title to immoveable property in the possession of 
1904 plaintiff against persons who. by unauthorised and fraudulent dealings 
with the same (e.g., mortgage and sale in execution) have cast a cloud on 
the plaintiff’s title, is governed by art. 120 of the Limitation Act and must be brought 
within six years of the transaction whose effect the plaintiff wishes to avoid. 

BOMBAY. 

-F. Ramdas v. Chabildas, 12 Bom. L.R. 621 (629)=7 Ind. Cas. 134.-Where 

there is no consequential relief to seek and the object of the suit is to get 

1910 rid of the cloud on plaintiff’s title occasioned by the claim of his sons 

and grandsons, a suit for bare declaration lies under S. 42. Specific 
Relief Act. 
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OUDH. 

R. Deputy Commissioner, Rai Bareli v. Mabesh Bakbh. 6 O.C. 142 (147). 
—The legal relation between the disqualified proprietor nnd the Court of 

1905 Wards as the manager of his property is not that of principal and 
agent. 

- D Maheshar Pershad t>. Babu Muhammad Ewaz, 7 O.C, 372 (376, 379). 

Where under-proprietary rights are claimed independently of an alleged 

1904 perpetual lease, the Civil Court has-jurisdiction to decide whether the 
person claiming it has such right or not. though it may be for the 
Revenue Courts alone to decide whether there exists a lease in favour of the tenant by 
-virtue of which be can be ejected only by a suit under S. 52 of the Rent Act and not by 
A notice of ejectment. 

-R. Raja Mumtaz AH Khan t>. Sarju Singh. 9 0. C. 292 (294).—The proper 

course for a proprietor, against whom a person alleged to be a tenant sets 

1906 up a claim to under-proprietary rights, is to sue for a declaration and 
not for proprietary possession. 

- R. Ohhab Narain u. Sri Krishna, 12 0. C. 164 (168) = 2 Ind. Cas. 927.—Though 

it is competent to a Civil Court to construe a decree or instrument under 

1909 which a tenancy is alleged by either party to have been created, in order 
to declare whether an under-proprietary right has been acquired or not, it 
is not open to it to determine whether a lease has expired or not and make a declaration 
accordingly. 

PUNJAB. 

— R. Chand Mai v. Ganga Ram, 78 P.R. 1903, at p. 336.—The definition of 

1903 ^'notice" given in S. 3 of the T.P. Act can be applied even to cases to 
which the T. P. Act is not applicable. 

(3) Ss. 12, 141— Under-proprietor's liability to pay interest on arrears 
of rent—Suit for arrears of rent, if suit for breach of contract — 
(1904) Status of tenant arising from compromise decree—Merging of 
contract in decree — Contract Act flX of 1872), S. 73— Interest 
Act (XXXII of 1839.)— Applicability — Time of payment to appear from 
instrument—Construction of deed—Provisions of subsequent Statute, refer- 
prices to, if allowahle—Gost of appeal. There is nothing in the Oudh Rent 
Act or in the decision of the Judicial Committee in Mehndi AH Khan v. 
Yasin Khan (3 O.W.N. 218 = 26 I.A. 41) which excludes any liability for 
payment of interest upon arrears of. rent which an under-proprietor may 

be under apart from the Act. 

A suit for arrears of rent against an under-proprietor, whose status as 
such had been established by a compromise decree, was not a suit for 
breach of contract within the meaning of S. 73 of the Contract Act. the 
<iontracJi, if any, having merged in the decree. 

The provisions of the Interest Act were inapplicable, because neither 
the compromise nor the decree in this case prescribed a time for the pay¬ 
ment of the rent or contained any terms from which the time could be 

18 
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ascertained. Therefore, the reading of S. 12 of the Oudh Kent Act (which 
fixes the time of payment of rent) into the compromise, even if allowable, 
would not make the Interest Act applicable. 

It is not allowable to read into an agreement the provisions of an Act 

subsequently passed. Thakur Ganesh Baksh v. Thakur Harihar Bakshy 

26 A. 299 = 8 C.W.N. 521 =6 Bom. L.R. 505= 14 M.L.J. 190 = 7 O.C. 116 = 

31 I.A. 116 = 8 Sar. 628. 

PRIVY COUNCIL. 

NOTES.-Cited. Cbabildas Laloobhai v. Dayal Mowji, 11 C.W.N. 1109 

(1116) = 17 M.L.J. 465 = 4 A L.J. 750 = 31 B. 566 = 2 M L.T. 394.— 
1907 English decisions offer a proper guide to the interpretation of ‘ notice 
in the T.P. Act. 

BOMBAY. 

Saunadanappa v. Shivbasawa, 31 B. 354 (358i=9 Bom. L.R. 439. 

OUDH. 

_R. Abdul Wahid u. Sadiq Ali; 7 O.C. 193 {196).-S. 27 of the C.P C. of 1882 

is almost word for word the same as 0. XVI, R. 2 of the English Judica- 
1904 tore Act, and Courts cannot do better than follow the English decisions 
on that rule. 

9.— PUNJAB ACTS. 

ACT VII OF 1868 (PUNJAB APPEALS). 

- See Sale, No. 21. 21 C. 70 = 20 I.A. 165. 

__ IV OF 1872 (PUNJAB LAWS). 

(l)—S, 27—Jurisdiction of local Courts.—See Insolvenc'^, No. 9,. 
H C.W.N. 569. 

- XII OF 1878 (PUNJAB LAWS AMENDMENT). 

(1) Ss. 9, 10, 11, 12 —Bight of 2 )re-emption—Village communities. 
The expression “ Village Communities,” in Act XII of 1878, 
(1903) is used in the popular sense to denote a body of persons bound 
together by the tie of residence in one and the same village, 
amenable to the village customs and subject to the administration and 
control of the village ofllcers. 

A village community is not confined to the land-owners in the village, 
and occupancy tenants are members of a village community within the 
meaning of the Act, and so are all persons in an inferior position who 
belong to the village, though they may be unconnected with the land and 
not entitled to any right of pre-emption under that Act. Bahim-ud-dm v. 
Eetual, 30 C. 635 = 7 C.W.N. 498 = 66 P.R. 1903 = 30 I.A. 89 = 8 Sar. 461. 
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NOTES. 

1904 


OUDU. 

--R. Narendra Bahadur v. Balkaran, 70.C. 275 (278).—Residence 

in the village is not a necessary qualiBcation for membership of a village 
community for the purpose of S. 9 of the Oudh Laws Act. 


-R. Ram Dayal v. Chaudri Muhamad Abdul Basit, 12 O.C. 1 (4, 10) = 1 lod. 

Gas. 7.—A village community under the Oudh Laws Act consists of the 
1908 whole body of persons possessing rights as proprietors, uoder-proprietocs.. 

or heritable lessees m village lands, and the existence of an inhabited 
site in the village is not necessary to the establishment thereof. Per Piggott, A.J.C, 


A village community pre-supposes the existence of some body of persons bound 
together by a tie of residence in the village. There can be no village community where 
not a single member of the community resides on the land with respect to which the 
right of pre-emption is claimed. Per Evans, A.J.C. 


PUNJAB. 

-R. Ram Narain u. Sewak Ram. 21 P.R. 1906=^110 P.L.R. 1906.—The Court 

has fully recognised that a village or village community “however consti- 
1906 tubed” to use the words in S. 10. Punjab Laws Act, cannot be restricted 
to mean only a village of one of the well-defined types known to writers 
on Revenue subjects, e.g■, zemindari, pattidari, bhayachara; but this does not imply 
that when Government demarcates an area with the intention of perhaps one day 
making it a village, that area becomes a village immediately Government begins to allot 
lands in it. 


ADMINISTRATION. 


(1) Suit for — Accounts — Chattels, originally possessed by executor, 
but not subsequently forthcoming. Held under the special oir- 
(1857) cumstances of this case, that the value of chattels, originally 
possessed by the executor, but not forthcoming or not satis* 
factorily accounted for by him, should be debited to the executor. Their 
Lordships observed that, in all cases where an ordinary administration 
account is directed, it does not necessarily follow that the value in money 
of a specific chattel, not forthcoming and not accounted for, should be 
debited to the executor. Aga Mahomed Rohim Sherazee v. Meerza Ally 
Mahomed Shoostry and Beebee Mariam Begum ... A W.R. i06 (P.C.> 


(2) Priority of sale in due course of administration over sale in exe¬ 
cution of a decree —Lis pendens— Purchase, effect of, from a 
(1904) residuary legatee or heir pending administration. When the 
estate of a deceased person is under administration by the 
Court or out of Court, a purchaser from a residuary legatee or heir buys 
subieofc to any disposition which has heon. or may be, made of the 
deceased’s estate in due course of administration, the right of the residuary 
legatee or heir being only to share in the uitimate residue, which may 
remain for final distribution, after all the liabilities of the estate, moludiug 
the expenses of administration, have been satisfied. 
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So, a purchaser at a sale, held in due course of administration, is 
entitled to priority over a purchaser at a sale in execution of a decree, 
held during the pendency of the administration-suit. Chutterput Singh v. 
Maharaj Bahadoor Singh, 32 C. 198 = 7 C.L.J. 395 = 9 C.W.N. 225 = 10 Bom. 
L.R. 262 = 18 M.L J. 125=3 M.L.r. 344 = 2 A. L.J. 190=32I.A. 1=8 Sar. 713. 

CALCUTTA. 

NOTES.— ■ D. GicMhari Lai tJ. Dhirendra, 34 C. 427 {430) = 4C.L.J. 495 = 

11 C.W.N. 1.—There is no analogy between an administration suit and a 

1906 partition suit, and the rale laid down in 32 C. 193 (P.C.) has no applica¬ 
tion to the present suit— Per Rampini, J. 

A mortgage, executed by a Receiver under an order of Court directing that such 
mortgage should constitute a first charge, takes priority over any other mortgage of an 
earlier date. 

-R. Laia Hakim Lai u Mooshabar S.ahoo, 11 C.W N. 889 = 34 C. 999 = 6 

C.L.J. 410 —A suit to set aside a conveyance alleged to be fraudulent 
within the meaning of S. 53, T. P. Act, must be brought by or on behalf 
of all the creditors. 

(3) Jurisdiction of High Court—Fraudulent decrees and deeds, setting 
aside of. When the primary object of a suit is the adminis- 
(1905) tration of an estate of a deceased, who was resident within 
the jurisdiction of the Court, within which jurisdiction the 
principal executor resides and the actual administration goes on, the 
Court is competent to order administration of the estate and, as ancillary 
to such an order, to set aside deeds obtained by the fraud of the executor. 

If, for the due administration of the estate, it is necessary to set aside 
fraudulent leases of land outside the territorial limits of the jurisdiction 
of the Court in which the administration-suit is pending, that Court is 
competent to set aside such leases. 

A decree granted by one Court may be impeached on the ground of 
fraud before another Court, if the latter Court had, apart from the decree, 
jurisdiction to deal with tlie matter. Benode Behary Bose v. Nistarinee 
Dassi ... 2 C.L.J. 189 = 9 C.W.N. 961 = 15 M.L.J. 331 =7 Bom. L.R. 887 = 

33 C. 180 = 32 I.A. 193. 

CALCUTTA. 

Note. -R. GoraChand Lurki v. Makhan Lai, 11 C.W.N. 469 = 6 C.L.J. 404. 

—There was a dispute as to whether certain property was really debutter 

1907 or not. In the consequent suit, to which the claimants as well as the 
shebait were parties, a Receiver was appointed, who. with the sanction of 

the Court, sold certain properties. The sale was now challenged by the successors in 
interest of the parties to the previous litigation, on the ground that the property was 
debiiiter and the sale invalid. Held, that, in the absence of fraud, the sale could not 
be challenged. 
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(4)- Administration bondSureties’ liability-Letters of adminis- 

/Aonu\ byfratid-Effect-Misappropriation by grantee 

U908} —Sureties not parties to fraud—Revocation of grant. Although 
letters of administration have been obtained by fraud, so long 
as the grant remains unrevoked, tho grantee, to all intents and purposes, 
remains the administrator, and he alone represents the estate, and his 
receipts are valid discharges for all monies received by him as administrator. 

For his acts and defaults as administrator, his sureties, though 
themselves not parties to the fraud or cognisant of it, are liable. Debendra 
Nath Dutt V. The Administrator-General of Bengal ... 12 C.W.N. 802 = 
35 C. 955 = 35 I.A. 109 = 8 C.L.J. 94 = 10 Bom. L.R. 648= 18 At.L.J. 

367 = 4 M.L.T. 21=14 Bur. L.R. 197. 


CALCUTTA. 

Notes. -R. Saroda Kanto Das v. Goblndo Mohaa Das 12 C L J 91=S 

1910 Ind. Caa. 912 (919). 

-F. Gobinda filohan Boy v. Mayatunnisa Bibi, 7 Ind. Cas. 9.—A person who 

1910 has in good faith derived title from ao executor at a time when the probate 
was in force, is not affected by the subsequent revocation of the probate. 

(5) Grant of letters of administration with Will annexed to a legatee 
—Grant limited on appeal, but letters not amended—Effect—Necessity 
for fresh letters of— See Act X op 1865 (Succession), No. 5,9 M.L.T. 71. 


ADMISSION. 

(1)- by vakeel. The admission and consent of a vakeel, made with 

due authority, will bind his client, though not present at the 
(1839) time of making it. Where, therefore, an order was made for the 
payment of a certain sum, being the moiety of the profits of 
an estate founded on the amount for which security had been taken as the 
rental of the Zemindary, when possession was given up, and that amount 
was admitted and assented to by the vakeel in Court and the order made 
accordingly,— held, by the Judicial Committee (afiBrming the judgment of 
the Court below), that such consent was binding on the client, and pre¬ 
cluded him from afterwards opening the account. Rajunder Narain Roe 
V. Bijai Govind Singh ••• ^ M.I.A. 253 = 1 Sar. 253, 

MADRAS. 

NOTES.-^-R* Venkata Narasimba Naidu v. Bhasbyakarlu Naidu, 22 M. 938 

(647).—A vakil appointed to conduct a eaee on behalf of a client haa 
1699 power to aak for an iseue to be framed, or to abandon one that has 
been framed. 


CALCUTTA. 


-R. 

1900 


Bhat Nath Sircar v. Ram Iiall Sircar, 6 C;W.N. 82 (86),on the gueatiea 
of a vakil’e capacity to make a binding admission. 
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ALLAHABAD. 

-R. Gendan Lai v. RustumSingb, 7 A.L.J. 90 = llnd. Cas. 975.—The admission 

1909 by plaintiff’s Revenue agent as to the proper rate of rent is binding on 
the plaintiff, and he cannot subsequently resile from that admission. 

(2) -Allegations in plaint, not traversed in the written statement. 

not to be taken as admitted—See Pleadings, No. 6, 9 287. 

(3) -A Court should not decree in favour of plaintiff on alleged 

verbal admission of defendant, without clear and convincing proof of such 
—See Practice, No. 159, 10 I.A. 74. 

ADOPTION. 

(1) - Burden of proof — Non-cxamination of parties in a suit, result 

of—English and Indian practice—Account books, noiuproduc- 
(1909) tion of. The plaintiff brought a suit for the recovery of certain 
properties, alleging tliat he was adopted twenty years before 
the date of the suit. Held, the burden of proving that the alleged adoption 
took place twenty years before the trial rested upon the plaintiff. The 
presumption that would be drawn in England will be to the detriment of 
a plaintiff who fails to enter the witness-box and face the ordeal of 
cross-examination. 

But in cases between natives tried in India, a species of advocacy is 
tolerated by the Courts of law there, in which the unworthy effort of the 
advocate on each side is to force his opponent to produce his own client, 
in order that he himself may have the opportunity of cross-examining 
that client. The result is that, should the opponent refuse to be led into 
this trap, the parties (the principal witnesses, who possibly could throw 
light on all these tangled transactions which so perplex those who have to 
decide these cases) are never examined at all, and the litigation goes 
forward tlu'ough tortuous windings to its unsatisfactory and uncertain 
end. 

It is a vicious practice, unworthy of a high-toned or reputable system 
of advocacy, tending to embaiTass and perplex judicial investigation, and 
too often enabling fraud, falsehood or chicane to baffle justice. 

Having regard to the well-known and often proved habits of the 
Indian people with regard to the keeping of accounts, recording their most 
minute transactions, the non-production of any book, in which anything 
connected with the matter in question is entered, by the party in whose 
possession it is, covers the parties' case with suspicion. Mussaniat Lai 

Kunvar v. Chiranji Lai, 7 M L.T. 57= M C.W.N. 285=11 C.L.J. 172=12 
Bom. L.R. 244 = 32 A. 104=20 M.LJ. 182 = 5 Ind. Cas. 549 = 37 
I.A. I. 

(2) -Proof of—Presumption in favour of, when will be made.—See 

Oiv. Pro. Oo'-'E (1882), No. 8, 29 A. 519. 
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ADVERSE POSSESSION. 

(1)- Allegation that defendant was in possession as agent of plain¬ 

tiff—Burden of proof. When a party sought to obtain pos- 
(1836) session of certain property, denominated a Miiddud-niash, 
against a defendant whose • adverse possession had existed 
from 1761, upon the allegation that such adverse possession was in the 
character of Agent to the plaintiff, the Judicial Committee held (affirm¬ 
ing the Judgment of the Court below) that the proof of such agency lay 
on the plaintiff; and the balance of evidence being in favour of the defend¬ 
ant’s right to possession, the circumstance of his having registered him¬ 
self as owner in 1797, without any opposition or subsequent claim to 
register on the part of the plaintiff, and having continued in undisturbed 
possession from that period, was conclusive against the claim set up by 
the plaintiff. Meer Usd-oollo.h v. Mussumai Beeby hnanian ... 

S W.R. 26 (P.C.)= I Suther. 46= I Sar. 89= 1 M.I A. 19. 


(2)-The Bengal Regulations of Limitation (Reg. Ill of 1793, 

S. 15 and Reg. II of 1805) held conclusive, in a question of title, 
(1837) where adverse possession had been held for more than twelve 
years and the fraud alleged, as taking the case out of the 
Regulations, was not proved. Rajah Dundial Singh and others v. Rajah 
Anund Kishivur Sing ... ... ••• * Sar. 142=1 M.l.A. 482. 


PRIVY COUNCIL. 


Note. 

1902 


_R. Ram Nundun Singh v. Janki Koer, 29 C. 828 = 29 I.A. 178 = 7 

C.W.N. 57, for the findings of fact, the subject-matter in both the cases 
beitDg the same. 


_il/esne profits. A purchased a Mootah of B and held possession 

till his death, when B, under the colour of a bill of sale alleged 
(1838) to have been executed by A two days before his death, 
obtained possession. On a claim brought by the widow and 
heireas-at-law of A, tor recovery of the Moolah and mesne profits, no 
auffioient proof of bhe exeoution of the .bill of sale haying been given, pos¬ 
session was adjudgea to her. with mesne profits from the period of her 

Tiiiahnnd’s death Sooriah Bow v. Gotaghery Boochiah ...5 W.R. 127 (P.C.) 

nusnanuB Suther. 91 = 1 5ar. 159=2 M.l.A, 113. 

* 

, ^_Claim, to bhe hereditary office of the headship of the butchers 

^ ^ in the town of Ahmednuggur, dismissed, no satisfactory proof 

(iMi'i being shown of the right to inherit, and adverse possession of 

^ ^ the office being had for more than thirty years. Babun 

Wry 17 j -D T^ntHc V Davood Wullod Nunnoo .... 1 Suther. 108 = 

Wullad Raja Ka . ^ ^ ^ (p.C.)=2 M.I.A. 480 
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ADVERSE POSSESSION— 

(5)- Burden of proof — Limitation—Adverse possession. Where the 

plaintiff has established his title to land, the burden of prov- 
(1880) ing that he has lost that title by reason of the adverse posses¬ 
sion of the defendant is upon the latter (Judgment of the High 
Court at Fort William, affirmed). Radha Gohind Roy Saheb v. Inglis, 

7C.L.R. 364=3 Suther. 809 = Bald. 377. 


CALCUTTA. 

Notes. -Appl. Rally Churn Sahoo v. Secretary of State. 6 C. 723 t782,733). 

— The view of the law in 7 C.L.R. 304 is opposed to several decisions of 
1881 this Court, but those cases have proceeded upon a misapprehension of the 
true meaning of the Privy Council. 

-R. Mano Mohun Ghose v. Mothura Mohun Roy, 7 C. 223 {232) = 8 C.L.R. 

126.—It does not appear that the Privy Council in the case in 7 C.L.R. 364, 
1881 intended to reverse its earlier ruling in 8 M.T.A. 220. But that Court does 
appear to have laid down a rule applicable to cases analogous to the case 
before it, which the Courts are bound to follow in cases properly within the analogy. 

-App. Mohini Mohun Das v. Krishno Kishore, 9 C. 802 (806) =12C.L.R. 337.— 

When it is shown that the plaintiff exercised acts of ownership over a 
1883 land when covered by water, and that when the land became dry it was 
in such a state that it would be very difficult, if not impossible, to prove 
any acts of ownership over it. the Court might and ought to presume that the plain¬ 
tiff’s possession continued, until the contrary w.is shown. 

-App. Mihoracd Ali Khan v. Khaja Abdul, 9C. 744(732) = 12 C.L.R. 257. As 

a general rule, the plaintiff cannot, merely by proving possession at any 
1883 period prior to twelve years before suit, shift the onus to the defendant. 

The true rule appears to be that, where land has been shown to have been 
in a condition unfitting it for actual enjoyment in the usual modes at such a time and 
under such circumstances that that state naturally would and probably did continue 
till within twelve years before suit, it may properly be presumed that it did so continue 
and that the plaintiff's possession continued also until the contrary is shown. 


-R. Mohini Mohan v. Promoda Nath. 24 C. 256 (257) = 1 C.W.N. 304.—Point 

1896 same as in 9 C. 744 noted above. 

1898 -R. Bishun Churn V. Jogendra Nath. 26 C. 114 (118). 


-R. Jegondra Nath Rai v. Baldeo Das. 35 C. 961 (972) = 12 C.W.N. 127 = 6 

C.L.J. 735.—The doctrine of constructive possession applies Inly in favour 
1907 of a rightful owner, and must not. as a rule, be extended in favour of a 
wrong-doer, whose possession must be confined to lands of which he is 


actually in possesstoti. 


BOMBAY. 


-D. Moro Desai v. Ramchandra Desai, 6 B. 508 (510).—The case in 7 

C.L.R. 364 was a peculiar one. having reference to the recovery of 
1882 alluvial lands which bad been diluviated ; and we entirely concur with 
the opinion expressed by the Calcutta Court that there was no intention, 
on the part of the Judicial Committee, of interfering with the general rule that where 
a plaintiff claims land, from which he alleges he has been dispossessed, the burdeii 
is upon him to show possession and dispossession within 12 years, or at least that the 
cause of action arose within twelve years. (Melvill and Kemball, JJ.). 
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ADVERSE POSSESSION-(Cmic;ud«d). 

MADRAS. 

D. Seorefcaty of Stater. Vira Rayan. 9 M. J7S {182).—The decision in 7 G.L.R. 

Reports. Indian Appeals, and there is no 
1885 note of the argument so as to ascertain whether the ruling in 8 M.I.A. 

220-was quoted or discussed .at-the hearing. T-he absence of any reference 
in the judgment to this leading case has led the High Court of Calcutta to the conclusion 
that their Lordships did not intend to reverse the earlier ruling, but that the circum¬ 
stances of the particular case warranted an apparent departure from it. 


ALLAHABAD. 

1883 -F. Sarsuti v. Kunj Behari Lai, 5 A. 345 (354) (F.B.). 

1889 -R. Parmanand Misr v. Sahib Ali, 11 A. A38 (441). 


(6) - Plea of—Held that the plea of adverse possession had not 

been established by the defendant in this case. Sri Rajah 
(1883) Bow Mahipati Siirya v. Sri Rajah Row Mahipati Gangadara 
Rama ... ... ... __ Bald. 480. 

(7) -Title of defendants—Evidence of such title—Plea of Limita¬ 

tion—See Ees judicata. No. 29, 6 I.A. 206. 

(8) -Possession by the Collector for the purpose of protecting the 

Government revenue is not adverse to the true owner—See Limitation 
Act (IX OF 1871), No. 16, 9 I.A. 99. 


(9) -Ghatwali tenures—See Res judicata, No. 21, 12 I.A. 188. 

(10) -Possession held by mother-in-law against widowed daughter- 

in-law for more than the statutory period is adverse also to the rever¬ 
sioner—See Hindu Law (Reversioners), No. 330, 22 C. 445—22 
I.A. 25. 

( 11 ) -Estate in the possession of the widow of the last male 

survivor of a family co*parcenery—Possession first obtained through her, 
held adversely to the heirs, by the widow of another co-parcener—See 
Limitation Act (XV of 1877), No. 65, 23 0. 942. 


( 12 ) -Alleged title by—Evidence and proof of title—See Titlb^ 

No. 9, 27 G. 943=27 I.A. 136. 

( 13 ) _tleligious endowments—Void alienation—Hereditary man¬ 

agers—See Hindu Law (Religious Endowments), No. 306,23 M. 271. 

( 14 ) _Possession of mortgagee when adverse—See Mortgage 

(Redemption), No. 66, 32 C. 296. 

( 15 ) _as against Crown—See Hill Tracts, No. 2, 28 M. 130. 

g\_Possession under Ekrarnama adverse to idol—Limitation— 

See Hindu Law (Religious Endowments), No. 322,14 O.W.N. 889. 

See Oases under Limitation Act (IX op 1871), 8 I.A.,210 and 

7tA. 1. . 
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ADVOCATE. 

See Legal Practitioxer. 

ADVOCATE-GENERAL. 

(1)-By the 25th Geo. Ill, c. 155, Sec. Ill, the Advocate-General 

(Madras) is entitled to appear and represent the Crown, in 

(1846) informations for the administration of charitable funds. 

Attorney-General v. Brodie ... 6 Moo. P.C. 12 = 

1 I Jurist. 137= 1 Sar. 335 = 4 M.I.A. 190. 


CALCUTTA. 

Notes. -R. Pancbcowtie Mull v. Chumroolall, 3 C. 563 (572) =2 C.L.R, 

121 (128).—A suit, instituted by the Punch of tbe Jain Community of 
1878 Calcutta for tbe management of a Religious Endowment, was held to be 
one brought, not under Act XX of 1863, but under tbe ordinary original 
jurisdiction of tbe High Court, inherited from the Supreme Court, and conferred upon 
tbe latter by its charter—a jurisdiction similar in its general features to that of the 
Lord Chancellor in England. 

BOMBAY. 

-R. Thackersey Dewraj v. Hurbbum Nursey, 8 B. 432 (460)—on the point 

that the Crown, in tbe exercise of its Sovereign powers, can intervene to 
redress abuses in tbe management of religious or charitable endowments. 


R. Tbe Advocate-General of Bombay v. Haji Ismail Hashum, 12 Bom. L.R. 
274 (292) = 5 Ind. Cas. 213.—The Advocate-General in the Bombay Presi¬ 
dency represents tbe Attorney-General in England and has all bis powers. 

MADRAS. 


-D. Subbayya v. Krishna, 14 M. 186 (221).—The District Judge has jurisdiction 

to remove the trustee for breach of trust in a suit under S. 539 of tbe 
1890 Code of 1882. The P.C. case merely decides that the then Supreme Court 
of Madras had an equitable jurisdiction similar to that exercised by tbe 
Court of Chancery io England over charities. 


-R. Rangasami Naickan v, Varadappa Naickan, 17 M. 462 (466)—on tbe 

point that the powers of tbe Advocate-General, in taking action for 
1894 protection of charitable trusts in India, arc similar to those of tbe 
Attorney-General in England. 



1897 


—R. 
1910 


Srinivasachariar v. R.aghava Cbariar, 23 M. 28 = 7 H.L.J. 281.—Two of 
the worshippers of'a temple are entitled to maintain a suit to have it 
declared that the election of certain Dbarmakartas was void. The Advo¬ 
cate-General may be a party to suits relating to charitable endowments. 

ALLAHABAD, 

Mohammad Ibrahim Khan v, Ahmed Said Khan, 7 A.L.J. 761 = 32 
A. 503=6 Ind. Cas. 219.—It is tbe prerogative of tbe Crown to protect 
the interests of infants, lunatics and charities. 


(2)-*-See also Foot-notes, under the heading “ JURISDICTION,” 

No. 6, 4 M.I.A. 190. 

AGENT. 

(1) Authority of—to “ sell, endorse and assign ”—Negotiable In¬ 
struments —Scope of agent’s authority—See Negotiable Instruments, 
No. 1, 5 M.I.A. 1. . 



AQ ENT—-(Conc2M(J«<i). 


( 2 ) 


Aot of—without; authority—Ratification—See Ratification, 


No. 1. 7 M.I.A. 476. 

(3)-Pledge by—of bill of lading without principal ’s consent— 

Mala, fides—SQQ Principal and Agent, No. 2, 9 M.I.A. 140. 

, (4)-Liability of master for wrongful acts of—See Damages, No. 6, 

^C. 116=^5 LA. 130. 

• . subject of Agency—Contract appointing an agent, 

during his lifetime, for a specified commission—Compensation—See CON¬ 
TRACT, No. 8, 3 LA. 200. 

' (6)--Power of—to acknowledge a debt to save limitation—See 

Limitation Act (IX op 1871), No. 3, 7 LA. 8. 

(7)—Position of “ landing agents ” at Penang—See Bill of Lading, 
No. 1. 13 C.W.N. 733. 

AQREEMENT. 

« 

(l)-By deeds of farujh'kiitti (release) and ih-ar-nama (acknow¬ 

ledgment), entered into by parties to a suit then pending, a 
(1846) compromise was agreed upon, in consideration of Rs. 2,000, 
to be paid by the defendants to the plaintiff, the plaintiff 
undertaking to execute and deliver into the Court a deed of razinama, 
which the plaintiff afterwards refused to execute:— Reid, by the Judicial 
Committee of the Privy Council, affirming the Sxtdder Court's decree, that 
the deeds of farifjh-kutti and ikrar-nama constituted a binding obligation 
on the plaintiff, and that he could not avoid the compromise, by refusing 
to execute and enter up the razinama. 

The plaintiff instituted the suit in forma pauperis, and, by the terms 
of the deed of compromise, the defendants undertook to pay the costs 
upon his entering up the razinama. The Courts in India sustained the 
compromise, and decreed the plaintiff to pay, out of the consideration 
money to be received by him, the costs subsequent to the deeds of com¬ 
promise. Such decree affirmed on appeal. Muni Bam Awasty v. Sheo 

Churn Awasty ... ••• 7 W.R. 29 (P.C.) = I Luther. 166 = 

1 Sar. 323 = 4 M.I.A. 114. 

c 

r. ( 2 )_In a suit for mesne profits of lands purchased by the plaintiff 

from the defendant, the defendant pleaded, in bar to the action, 

' (1849) a deed of agreement, containing a condition, that the plaintiff 
.L. (pending a suit then lately brought by the defendant for re- 

^overy of the lands in question, and until his name was entered in the 
ObUeotor’s books) should have no claim to the profits. The Zillah and 
Sudder Courts in India discredited the oral testimony, and declared the 
to be a forgery. Upon appeal, these decrees^were reversed; the 
Judicial Committee, upon the evidence and probabilities of the case. 
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AGREEMENT— (CoJi/tnued). 

being of opinion, that the circumstance of the vendor not being in posses¬ 
sion of the lands at the time of the purchase, and that a suit was pending 
at the time to recover possession, and taking into consideration the 
length of time that had elapsed before the plaintiff made his demand, 
were, coupled with the evidence produced, sufl&ciently strong facts in 
favour of the deed of agreement. Micdhoo Soodun Sundial v. Siiroop 

Chunder Sirkar Choivdrij ... 7 W.R. 73 {P.C.)=I Sar. 378 = 

I Suther. 216 = 4 M.bA. 43li 

PRIVY COUNCIL. 

Notes. -R. Tayammaul v. Sashachalla Naicker, 10 M.I.A. 429. As a 

general rule, iu a question of fact the Judicial Committee is unwilling to 

1865 disturb the judgment of the Court below. But it is the duty of the 
appellate Court to weigh the evidence and probabilities and form an in¬ 
dependent judgment. 

CALCUTTA. 

_R. s. M. Sarodasoondery Dassee v. Tincowry Nundy, 1 Hyde 223. on the 

duty of the appellate Court to examine the whole evidence and form for 
itself an opinion upon the whole case. 

BOMBAY. 

-R. Emperor v. Bal Gangadhar Tilak, 28 B. 479 = 6 Bom. L.R. 324, on the 

1904 weight to be given to oral evidence. 

( 3 )_A sued B, a debtor of his intestate, upon a bond-debt, and 

obtained a decree against him for the amount. B appealed 
(1849) from this decree to the Sadder Court. By a deed of arrange¬ 
ment entered into by A and C after the commencement of 
the suit, C became entitled to a six-anna share of the debt. Pending the 
apijeal to the Sudder Court, A enterpd into a compromise with B, post¬ 
poning the payment of the amount recovered by the decree, for three 
years, and foregoing, altogether, interest upon the principal. This was 
done without the privity or consent of C. B failed to pay the amount 
within the stipulated time and proceedings were taken by A against him, 
but he had not realised the amount of the decree. In a suit by 
C against A, to make him chargeable for six-anna share in the decree, 
the Sadder Co 2 irt held tliat A was chargeable to C for such share, with 
interest. Upon appeal, such decree reversed: the Judicial Committee 
holding that A must be treated as a trustee for C and that, in the absence 
of fraud upon the cestui qui trust in executing the compromise, or that 
it was not beneficial for all parties, he was responsible only to C for such 
amount of the debt as had been recovered, or, without his wilful default, 
might have been recovered. Doorqa Pcrsad Boy Cliowdry v. Tarra 
Persad Boy Choiodry ... ' Sar. 384 = 4 M.I.A. 452. 

PRIVY COUNCIL. 

Notes. __R. Shama Purshad Roy v. Hucro Purshad Roy Chowdry, 10 

1865 M.I.A. 203.—The subject-matter in both cases was the same. 
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AWBEMBNT-(Concluded). 

CALCUTTA. 

-R. Ganendra Mohan Tagore v. Upendra Mohan Tagore. 4 B.L.R.O.C. 103, on 

1869 point that the High Court is a Court of Equity and that Hindu 

Law recognised trusts. 

(4) -that no advantage should be taken of the statute of Limita¬ 

tions, valid—See Limitation. No. 6, 5 M.I.A. 43. 

(5) Revocable-Recitals—See Construction, No. 22, 7 I.A. 83. 

(6) Construction of deed—Provisions of subsequent, statute, refer¬ 
ences to, if allowable—See Act XXII of 1866 (Oudh Rent), No. 3. 26 
A. 299. 

(7) -not to raise any objection of law such as limitation—Effect— 

See Mortgage (Redemption), No. 68, 10 Bom. L.R. 126. 

ALIENATION. 

(1) -Restriction of power of disposition by testator under Hindu 

Law—See Hindu L-\w (Will), No. 474, 8 M.I.A. 66. 

(2) - by the manager of a Religious institution—See Hindu Law 

^Religious Endowments), No. 304, 2 I.A. 145. 

(3) -of property under attachment—Validity of attachment—See 

Civ. Pro. Code (Act VIII of 1859), No. 18, 7 I.A. 157. 

(4) -Restriction—Mahomedan will—The words “ always and for 

ever ” need not denote more than life-interest—See Mahomedan Law, 
No. 84. 12 I.A. 159. 

(o)-Deeds of gift—Power of alienation—Intention— Construc¬ 

tion —See Construction op deeds, No. 21, 18 W.R. 226. 

(6) See, further, cases under Hindu L.\w (Alienations), infra. 


ALIENS. 

(1) Right of—to hold lands in Calcutta. The introduction of the 
English law into a conquered or ceded country does not draw 
(1836) with it that branch which relates to aliens, if the acts of the 
Power introducing it show that it was introduced, not in all 
its branches, but only sub inodo, and with the exception of this portion. 
The English law incapacitating aliens from holding real property to their 
own use, and transmitting it by descent or devise,, has never bean intro¬ 
duced into the East Indies, so as to create a forfeiture of lands held in 
Calcutta or the niofussil by an alien, and devised by a will executed, 
according to the Statute of Frauds, for charitable purposes. The Mayor 

.nf Lyons v. The East India Company ... I Sar. I07-I Moo. P.C. 

V 175 = 3 State Tr. (N.S.) 6-47=1 M.I.A. 175. 


r 


t 

% 


PRIVY COUNCIL. 


NOTES. 

1875 


Yeap Obeah Neo w. Ong Cheng Neo, L.R. 6 P.C. 382 (394), 
on the point whether the Boglieh Law of Perpetuities was applicable in 

the Settlement of Penang. 


150 


ALIENS— 

R. Mayor of Lyons v- Advocate-General of Bengal, 26 W.R. 1 (P.C.)=1 
1876 C. 303, 

R. Ram Coomar Coondoo v. Chunder Canto ftfookerjee, 2 C. 233 (256) = 4 
1876 I.A. 22—point same as in 4 M. 410, at p. 151, infra. 


BOMBAY. 


1867 
-R. 

1868 

-R. 

1881 


-R. Naoroji Beramji t>. Rogers, 4 B.H.C.R.O.C.J. 1. 

Secretary of State for India v. Bombay Landing and Shipping Co., 5 B.H. 
C.R.O. 23. on the point of the application of English Law in the Presi¬ 
dency Town and the Mofussil. 

Mithibai v. Limji Nowroji Banaji, 5 B. 506 (531)—point same as in 4 M. 
410, at p. 151, infra. 


-R. 

1884 


Ahmedbhoy Hubibhoy v. Vulleebhoy Cassumbhoy, 8 B. 323, on the 
applicability of English Champerty laws to India. 


-R. The Advocate-General of Bombay v- Bai Punjabai, 18 B. 551 (561), 

where the High Court held, that it had power to declare that certain 
1894 trustees had held properties, under a deed of trust, towards the perform¬ 
ance of certain charitable trusts outside its jurisdiction and to rectify 
the deed in accordance with such declaration, though it could not proceed further 
and settle a scheme. 

-R. Jalbhai Ardeshir Shet v. Louis Manoel, 19 B. 680 (686), where it was 

held that the law of a conquered country continues in force until it is 
altered by the Crown or the Legislature. 


1894 


-R. 

1900 


Bhagwant v. Kedari, 25 B. 202 (208).—27 Eliz., cl. 4 was considered as 
extended to India for applicability between British subjects other than 
Hindus or Mahomedans. 


-R. Jamshedji v. Soonabai, 10 Bora. L R. 417 = 33 B. 122 = ] Ind. Cas. 834 

1907 (895).—The English doctrine of superstitious uses is not extended to India 

and has no application to trusts relating to religion created in India. 


CALCUTTA. 

-R. Das Merces v. Cones, 2 Hyde 65—That portion of the English Law which 

1864 makes gifts to superstitious uses void is inapplicable tc persons born and 
domiciled in the East India Company's settlement of Calcutta. 

-R. Broughton v. Mercer, 14 B.L.R. 442.—The Mortmain Acts are not opera- 

1875 tive in India. 

-R. Sarkies v. Prosonomoyee Dossoe, 6 C. 794 = 8 C.L.R. 76 (86), where this 

P.C. decision was construed only to point out that there are certain pot- 
1831 tions of the English Statute Law which, from their very nature, were 
only passed for reasons connected with England, and which would not be 
applicable in India or any colony of the British Crown,—e.g., the Mortmain Act, the 
Law of AUers, and the like. 

-R. Nicholas v. Asphar, 24 C. 216 (218), where it was decided that the 

English Law relating to personalty applies to personalty owned by 
1696 British subjects in India and that Armenians in India are governed by the- 
English Law. 
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ALIENS~(Conc/uded). 

-R. Bhupati Nath u. Ram Lai Mitta, 10 C.L.J. 355 = 37 C. 128 = 14 C.W.N» 

18 = 3 Ind. Cas. 642.—The priociple of Hinda Law, which invalidates 
1909 a gift other than to a seatient being capable of accepting it, does not 
apply to a bequest to trustees for the establishment of an image and the 
worship of a Hindu deity after the testator's death, and does not make such a bequest 
▼oid. 

MADRAS. 

-R. H. H. Azim Unissa Begum t>. Clement Dale, 6 H.H.C.R. 455.--St. 2T 

Hliz. Chap. IV, may be applicable in India as between British subjects, 
not Hindus or Muhammadans. 


1868 


-R. 

1874 


Param,Sho6k Doss v. Rasheed Ood Dowlah Bahadoot,7 M.H.C.R. 285.— 
The Lord’s Day Act XXIX Car. 2, C. 7 will not apply as betsveqn natives 
of India. 


-R. Abdul Kavvder u. Muhammad Mera, 4 H- 410 (411). a:? to whether any 

1881 particular principle of English Law has been introduced into India. 

-R. Papamma v. V. Appa Ran. 16 M. 384 (396).—The English Law of 

1893 Attainder did not apply in India in 1783. 

-R. Boll V. Municipal Commissioners for the City of Madras, 25 M. 457, on 

1901 the principle of law bearing upon the prerogatives of the Crown in India. 


ALLUVION. 


(l)-Land washed away and re-formed in the bed of a tidal river^ 

the ownership of which was not proved to be in the riparian 
(1868) proprietors of its banks (the predecessors in title of the 
plaintiffs and defendants). Held, that the forming of a chut 
in such a stream, after a considerable interval and frequent floods, is not 
prima facie to be ascribed to a loss from any particular portion of the 
adjacent lands of the riparian proprietors, nor is the land forming such 
chur, which had been removed by a sudden avulsion, reclaimable, unless 
there is evidence of identity. 

A detached chur, independent of usage, in such a river, belongs to 
neither riparian proprietor ; and the fact that it was subtended by the 
land of one is not per enough to entitle him to it. 

The title by accretion to a new formation of alluvion land is not 
generally founded on equity of compensation, but on a gradual accretion 

by adherence to some particular land. 

The land so gained follows the title of that to which it adheres. Sree 

JEckoxurie Singh v. Hearalool Seal ... ••• ... 

M W.R.2 (P.C.) = 2B.L.R. 4 (P.C.) = 2 Suther. 171 =2 Sar. 399 = 

12M.I.A. 136. 


PRIVY COUHCIL. 


NOTES. 

1872 


_R, ShamChand Byaaok v. Kishen Proshad Surma, 18 W.R. 4 

_gee the same case noted at p. 6, stipra. 


(R.C.). 



1672 


Nogender Ohunder Gbose v. MahomW Eusoff, 18 W.R. 113 (P.C.) = 1D 
B.L.R.'429—See the same case noted at p. 6. supra. 
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1876 


R. 


1869 


1874 


R. 


BOMBAY. 

Babao Mayacba u. Nagu Shravucha, 2 B. 19, where the rights of the 
Crown and of the public in the waters and the subjacent soil of the sea 
were discussed. 

CALCUTTA. 

Soodukhina Chowdrain u. Raj Mohun Bose, 11 W.R. 350 = 3 B.L.R. 377.— 
Cbittahs are evidence of title in boundary disputes, if an account is given 
of them and they are properly introduced and verified. 

-R. Jellor Ruhman v. Sectaram Dutt, 21 W.R. 224 (225). 


R. 


1874 


The Court of Wards v. Radha Persbad Singh, 22 W.R. 238.—A party 
failing to prove a title by original ownership of site cannot be allowed to 
fall back on a title by ownership for 12 years. 


(2)-By S. 2 of Bengal Reg. XI of 1825, it is provided that "when¬ 

ever any clear or definite usage of Shekust pyivust (separation 
(1869) and accretion of lands by alluvion), respecting the disjunc¬ 
tion and junction of land, by the encroachment or recess of a 
river, may have been immemorially established, for determining the 
rights of the proprietors of two or more contiguous estates, divided 
by a river (such as that the main channel of the river dividing the 
estates shall be the constant boundary between them, whatever changes 
may take place in the course of the river, by encroachment on one side, 
and accession on the other), the usage so established shall govern the 
decision of all claims and disputes relative to alluvial land, between the 
parties whose estates may be liable to such usage. 

Held, that, according to the true construction of that section, the 
onus is on the party who relies on that section, as to his title to alluvial 
land by accretion, to prove a local usage and custom, liae Manick Chund 
V. Madhoram... ... II W.R. 42 (P-C.)=3 B.L.R. 5 {P.C.) = 2 Suther. 

217 = 2 Sar. 473=13 M.I.A. 2. 


Notes. 


PRIVY COUNCIL. 

R. Baboo Bissessur Nath v. Maharajah Mohessur Bux Singh 


Bahadoor, 18 W-R. 160 (P.C.) = Sup. l.A. 34.—Where plaiutifi sought 
1872 to disturb defendant’s long possession on ground of a custom, by which 
land lying between two branches of a river, whose volume of water 
shifted from time to time, changed in its ownership to the riparian proprietor on that 
side of the channel which was fordable, held that plaintiff should establi.sh such custom 
by clear and distinct evidence. 

CALCUTTA. 

-R. Maharanee Heeranath Kooeree v. Baboo Burn Narain Singh, 15 W.R. 375 

(891).—flefd that no local custom was established in this case which 
would justify a departure from the ordinary rule of inheritance. 


1871 
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OUDU. 

Syed Abu Jafar v. Maharaja Sir Partab Narain Siugb, 9 O.C. 129 (134).— 
Held that the plea of custom of dhardhura was admissible in this case 
and that there was no reason for treating a title conferred by a Talukdari 
Sanad diSerently from a title acquired in any other manner. 

. (3)- Lands tvashed away, but afterwards re-formed on the ascertain¬ 

ed site, not lands gained by increment. Land forming part of 
(1870) a mouzak on the banks of the Ganges, by reason of continual 
encroachments of that river, became submerged, the surface 
soil being wholly washed away. After recession and re-encroachment by 
the river, the waters ultimately subsided and left the land re-formed on 
its original site. Held, applying the principles of English Law and follow¬ 
ing MussuTnat Inambandi v. Hurgovind Ohose (4 M.I.A. 403), that the 
land, washed away and afterwards re-formed on the old ascertained site, 
was not land gained by increment, within the meaning of section 4 of 
Hen. Reg. XI of 1825. Lopez v. Muddun Mohun Thakoor ... 

14W.R. II {P.C.) = S B.L.R. 521«2Suther. 336 = 2 Sar. 594=13 M.I.A. 467. 


-R. 

1906 


PRIVY COUNCIL. 

NOTES.—' D. Baboo Publwau Singh v. Maharajah Moheshur Buksh Singh, 

1871 16 W.R. 8 (7) (P.C.). 

-R. Nogender Chunder Ghose v. Mahomed Eusofi, 18 W.R. 113 (P.C.) = iO 

1872 B.L.R. 429—See the same case noted at p. 6, supra. 


-F, Huisuhai Singh V. Syud X^ootf Ali Kbao, 23 W.R. 8 (P.C.) =2 l.A. 28 = 14 

B.L.R. 268 (271).—Where land which has submerged re-forms and can 
1874 be identified as having formed part of a particular estate, the owner of 
that estate is entitled to it. 


_p, Bani Sarat Sundari Debya v- Soorjya Kant Acharjya, 29 W.R. 242 

1876 (P.C.). 

_Radha Proshad Singh u. Ram Coomat Singh, 3 C. 798 = 1 C.L.R. 259 

(P.C.), where it was held by the Privy Council that [the doctrine enunci- 

1877 ated in 19 M.I.A. 467, that diluviated lands, re-Iorming on their old site, 
remain the property of their original owner, does not apply to lands in 

-which, after their re-formation, an indefeasible title has been acquired by long adverse 
'possession or otherwise. 

_Secretary of State for India v. Krishnamoui Gupta, 29 C. 816=29 l.A. 

1902 104=6 C.W.N. 617 (624).—See the same case under LIMITATION, infra. 

—D Ritraj Kunwar v, Satfaraz Kunwar, 27 A. 696=2 A.L.J. 623=9 C.W.N. 

863=2 C.L^J. 188=7 Bom. L.R. 872 = 18 U.L.J. 849=32 l.A. 165=8 
1909 0 C. 293.—If, by the irruption of the waters of a river, a new channel is 

formed in the*land of a enbjeot. the rightto the soil remains in the owner, 
that if At »ny time thereafter the water shall recede and the river again change its 
<»urBe leaving the new Ohonnel dry, the soil becomes the property of the owner, free 
<rom all rights of the Crown or of the public. 

20 



154 


ALLUVION— {Continued). 

-R. Rani Hemanta Kumari Debi u. Secretary of State, 3 C.L.J. 560 (P.C.)“1 

M.L-T. 175.—Where the plaintiff claimed some lands as re-formations 
1906 in situ of her diluviated and permanently settled estate, and succeeded in 
proving that they were on the original site of that estate, as it existed at 
the time of the permanent settlement, it was held that plaintifi had made out a 
priina facie title to the lands in question. 


CALCUTTA. 


1670 

-F. 

1870 


-F. Monee Lall Sahoo v. The Collector of Sarma, 14 W.R. 424. 

The Government v. Baboo Radhay Singh, 20 W.R. 117. —Even where land 
has been washed away, the right to possession of any alluvion that may 
subsequently re-appoar on the same site, may be sold as an estate. 


-F. Dwarkanath Roy Chowdhry u. Dinobundoo Singh Chcwdhry, 15 W.R» 

1871 461. 

-D. Bhuggobut Pershad Singh v. Doorg Bijoy Singh, 16 W.R. 95.—As be¬ 
tween himself and the zamindar, a ryot is entitled to any accretion to bis 
1871 holding formed by the recession of the river, and the fact of his being a 
mere tenant-at-will does not entitle the zamindar to turn him out of the 
accretion, while he retains as tenant the original bolding. 


-R. Ram Jewun Singh v. Radha Pershad Singh, 16 W.R. 109 (110).—An award 

of the Collector under Act I of 1S17 in respect of boundaries is not 
1671 final, though undisturbed on appeal; and he has no power to do more than 
demarcate by visible and tangible marks the boundaries between estatea 
and fields. 


-D. Jugobundhoo Bose u. Koomoodinee Kant Banerjee Chowdhry, 19 W.R. 

89.—The purchaser of an estate found by actual measurement the year 
1873 before to consist of cert.iin number of beeghas with a specified rental, 
can have no claim to re-formations of land belonging to the Mehal as it 
originally stood. 


-R. Court of Wards u. Ridha Pershad Singh, 22 W R. 238 (241), on remand 

1874 from 16 W.R. 109 (110), supra. 

-Ri Collector of Rij.ashahyc v. Ranee Shama Soonduree Debia, 22 W.R. 324. 

1874 —See the same case noted at p. 7, supra. 

-R. Budden Chunder Shaha v. Bepin Beharce Roy, 23 W.R. 110.—In this 

case plaintiff’s right by re-formation of submerged land was preferred to 
defendant’s right by accretion. 


-R. Koomar Runjit Singh v. Schoene, 4 C.L.R. 390.—In a suit for possession 

of re-formed lands, if defendant relies upon a statutory title of 12 years’ 
possession, plaintiff should disprove it. 

-R. Hemnath Dutt v. Ashgur Sindar, 4 C. 894 (895), on the point that tenants 

having rights of occupancy must, in order to keep their tenancy rights 
1879 in submerged lands alive, continue to pay rent (at least a very minute 
rent) during the period of submersion, othersvise, they forfeit their rights 


of occupancy. 
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-R. Kally Churn Sahu tJ. Secretary of State, 8 C.L.R. 90 = 6 C. 725 (730) 

(F4B-), where it was held that, when a person can show that he has 
1881 been in possession of certain lands before their being diluviated, his 
possession is presumed to continue during the diluvion until he is 
dispossessed ; and, in cases of dispossession, the onus lies on the dispossessor to show 
that he has, by adverse possession, acquired a prescriptive title such as to put an end 
to the original possessor’s rights. 

-R. Fahamidunnissa Begum v. The Secretary of State for India in Council, 

14 C- 67 (73) (F.B.), on the point that “ land re-formed on an old site 
1886 is not land gained by alluvium or dereliction, whether from an introces- 
sion of the sea, an alteration in the course of rivers, or the gradual 
accession of soil on their banks.” 


-R. Ananda Hari Basak v. Secretary of State for India, 3C.L.J. 316.— 

Government acquiring land under S. 4, cl. 3 of Reg. XI of 1825 does not 
1906 acquire it as trustee for the public. If it settles such estate, the bolder 
of the settlement is entitled to the benefit of the principle of re-foimation, 
as against a neighbouring riparian owner. Mere submergence of lands in the posses¬ 
sion of Government does not operate in law as an abandonment on its pact and a 
reversion thereof to the public territory. 


F. Narendra Chandra Lahiri v. Suresb Chandra Labiri. 10 C.W.N. 540 = 
j 4 C.L.J. 51.—Principle applied to right of fishery which is dependent 
on the ownership of the soil of the river. 


-R. Saligram Singh v. Puiuk Pandey, 6 C.L.J. 149,—Non-payment of rent 

1907 together with submergence of land is sufiicieut to indicate extinguish¬ 
ment of the right of occupancy. 

-R. Sarat Chandra t>. Kshitis Chandra, 12 C.L-J. 216=7 lod. Cas. 140, as to 

1910 how far a right of fishery is afiecbed by a change in the course of a river. 


ALLAHABAD. 

—R. Pragdutt Raoot v> Lucbmun Pershad, 3 N.W.P.H.C.R, 111.—Land, re¬ 
forming on a site of which the ownership is known, becomes the property 
1871 of the original owner, and is not to be regarded as subject to the provi¬ 
sions of the Regulations touching land gained by gradual accretion. 


-R. Mazbar Rai v. Ramgat Singh, 18 A. 290.—In the N.W.P., a tenancy ia 

determined only by one of the statutory modes and not by mere non- 
1896 payment of rent. So, where the lands of certain tenants became submerg¬ 
ed by the action of the river, and the tenants, who ceased to pay rent 
during the submersion, laid claim to the lands on the river shifting its course, held; 
there was no relinquishment. 


_Debi Bakhsh Singh w. Tirbhawaa Singh, 19 A. 238.—In the case of gradual 

accretions, the ordinary rule of acquisition by prescription does not 

1897 apply- accretion, as it occurs, comes under the same title as 

that upon the land to which it is made is held. 

_H/ Bahadur Rai V. Ram Janam Rai, 1 A.L.J. 371.—Land which is washed. 

away and which re-appears afterwards on the old ascertained site is not; 

1904 gained by increment within Reg. XI of 1825, and it continues 

to be the property of the original owner, unless his title to it, after such 
re-appearance, is extinguished by adverse possession for over 12 years on the part of »■ 

trespasser. 
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-R. Rai Krishan Chandra u. Saidaa Bibi, 28 A. 256 = 2 A.L.J. 621 = A.W.N. 

(1905), 271.—Submerged land re-appearing on the opposite side of a river 
1905 adjoining another village, owing to a sudden change in the course of the 
river, does not come within the rule of “ alluvion ” or “ gradual accre¬ 
tion ” causing change of ownership. 

Narendra Bahadur Singh v. Achhaibar Shukul, 28 A. 647 = 3 A.L.J. 453 
= A.W.N. (1906), 169. —Accretion to be considered “gradual” must be 
by gradual, slow apd imperceptible means. 

BOMBAY. 

Baban Mayacha v. Nagu Shravucha, 2 B. 19, where the rights of the 
Crown and of the public in the waters and the subjacent soil of the sea 
were discussed. 

MADRAS. 

Secretary of State for India v. Kadirikutti, 13 M. 369 (375).—See the 
same case noted at p. 7, supra. 

Kasukurti v. Pooloori Sreeramulu, 1 M.L.T. 101.—Accretion, by alluvion, 
from the sea or a river, by gradual, slow and imperceptible means, of land, 
being new land, and not merely old land re-appearing, belongs to the 
owner of the adjoining land. 

PUNJAB. 

Bandu Khan v. Mussamat Umri, 63 P.R. 1903 = 131 P L R. 1903.— 
Disputes relating to accretions should be decided by giving full effect to 
the of the villages concerned. 

—Suit for posse.<ssioii of alluvial land on the (jround of dis¬ 
possession—Barden of proof. Plaintiff sued to recover posses- 
(1872) sion of a large tract of clmr land, claiming the same as 
forming part of his mouzah and alleging dispossession by the 
defendant, who claimed the land as forming part of his zemindari. A 
large tract of land had been diluviated by a river about the year 1830, 
within the mouzahs belonging to plaintiff and defendant, and a portion of 
it had been re-formed in about the year 1837. It appeared that, in a former 
litigation between the parties it had been decided in 1852 that, by virtue 
of a Magistrate’s order, the plaintiff had been in possession of the land 
from 1837 to 1849, having been put in possession by the Magis¬ 
trate. The question in the present suit was, whether the land in dis¬ 
pute was identical with that in the previous suit. The plaintiff alleged 
dispossession since 1852, in consequence of certain measurements which 
had been made by the Survey Officers of Government, which resulted in 
the lands being measured into the defendant’s mouzah. Held, that the 
burden of proving the identity of the land lay on the plaintiff, the founda¬ 
tion of his claim being the alleged dispossession since the decree of 1852, 
in consequence of the measurements by the Survey Officers. 

Held, further, the plaintiff had failed to discharge the onus of proof, 
he having principally relied on the boundaries given by the Magistrate 
and certain maps prepared when the Magistrate put plaintiff in posses- 


-R. 

1906 

-R. 

1876 

—-R. 
1890 

-D. 

1906 

-R. 

1903 
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sion, as also some other maps prepared later on as compared with tho 
Government map of 1853, and their Lordships being unable to place any 
reliance on inferences drawn from these maps. Their Lordships observed 
that, in questions of this kind, where the natural boundaries and land¬ 
marks have disappeared, where there are no fences to mark what is tho 
extent of the property, evidence of possession is very important and very 
satisfactory. Grija Kant Lahory Choiodhry v. uHrrish Chunder Chowdhry,. 

19 W.R. 114=5 Sar. 702. 

BOMBAY. 


Notes. -R. Baban Mayacha v, Nagu, 2 B. 19 —-Rights of the Crown and of 

1876 the public in the waters and the subjacent soil of the sea, discussed. 


1907 


CALCUTTA. 

—R. Lilabati v. Bishun Chobey, 6 C.L.J. 621 (627).—'Estoppels are- 
mutual. 


-R. Surja Prosad t>. RajmobuQ, 8 C.L.J. 478 = 13 C.W.N. 281 (2B6).—An 

1908 estoppel must be mutual. 

(6) —Bight to chur land —Incrementum latens— Reg. XI of 1835 — 
Law in Bengal. Suit for a portion of chur land thrown up by 
(1872) a tidal and navigable river. The appellants sought to disturb 
a possession of 7 years’ duration, and proved the land to be 
a re-formation on a site identical with lands originally included in their 
zemindary, and afterwards swept away: held that they had a better title to 
it than the respondents, who claimed it as an accretion to their settled 
chur, but failed to prove that it was a gradual and imperceptible accretion 

contemnlated by law. Nogender Chunder Ghose v. Mahomed Eusoff, 

iSW.R. 113-lOB.L.R. 406 = 3 Sar. 151. 

CALCUTTA. 

R. Collector of Dacca v. Kalee Churn. 21 W.R. 446.—Plaintiff 


NOTES. 


claimed alluvial land in the possession of Government as being his by 
1874 right of accretion to his own estate, though the cburs had re-formed on 
the original sites of lands belonging to other persons. Held, that the case 
«ftiild not be decided on the principle that, inasmuch as those other parties were not 
Lfnre the Court plaintiff had the better title as between himself and Government. 
The land being in the p:.3se8sion of Government, plaintiff could only succeed by 

establishing a better title. 

_« Court of Wards v. Badha Persbad Singh. 22 W.R. 238.—If the re-formation 

' , alluviated soil can be identified with the original site, and the owner of 

1874 such site is known. Reg. XI of 1826 does not deprive him of his 
property in the re-formed land. 

Collector of Rajflhaye v. Ranee Shama Soonduree. 22 W.R 324=14 B.L.R. 

-219 —After a village was submerged, the proprietor of the permanently 

.Bltlea sstote, of which it formed » part, oontioued to pay her fall quota 
of Oovoroment rorenuo: BM that the auhmorgeuoo of the site did not 
aeuri™ the owner of her property, and it. re.eppearenee ae an island did not render it 
Selo he taken posseesion of by Government. 
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-R. Kanta Prosbad Hajari v. Abdul Jamir, 8 C.W.N. 676.—The law relating 

1904 to lands formed by accretion and dereliction of river, discussed. 

-R. Ananda Hari Basak v. Secretary of State, 3 C.L.J, 316.—See the same case 

1906 noted at p. 155, supra. 

-R. Saligram Singh v. Puluk Pandey, 6 C.L.J. 149-—Non-payment of rent 

1907 taken with submergence of land is sufficient to indicate extinguishment 
of the right of occupancy. 

BOUB&Y. 

-R. Baban Jlayacha u. Nagu, 2 B. 19,—Rights of the Crown and of the public 

1876 in the waters and the subjacent soil of the sea, discussed. 

(6)- Gradual accretion — Oicncr&hip—Issues — Burden of proof. At 

the permanent settlement, the river Gunduck divided mouzah 
(1873) Sohagpore from the village of Doomree. In 1837, the river 
got into its southern channel, and the chur land to the north 
•was resumed by the Government and settled with the Zamindar of 
Sohagpore, who remained in possession till 1848. In 1848, the river 
having returned to its northern channel, the deara land was claimed by 
proprietors on the southern side of the river, but was adjudged in favour 
of the Zamindar of Sohagpore under Act IV of 1840. On a question as 
to the ownership of the land in dispute, held that the proper issues to be 
tried were (1) whether the land was settled in 1837 with the Zamindar of 
Sohagpore as proprietor of alluvium which had gradually accreted to his 
estate or upon what other grounds: and (2) whether there has been, at 
the permanent settlement and since then, any clear usage that the main 
channel of the Gunduck should be the boundary of the Zamindaries in 
question ; held, also, that the burden of proving gradual accretion was on 
the Zamindar of Sohagpore and the burden of proving the existence of 
the usage was on the Zamindarof Doomree. Maharajah Bajendur Pertab 
Sahee v. Lalljec Sahoo ... . 20 W.R. -427. 

ALLAHABAD. 

NOTE.-R. Sibt Ali v. Munir-ud-din, 6 A. 479 = 4 A.W.N. 185.—The question 

whether the custom of Dhnrdura applies to lands gained by gradual 
1884 accretion only or also to lands separated from a mouzah by a sudden 
change of stream, must be determined on the evidence in each case. 

(7)- Right of the owner of the original site to the chur. Where 

land re-forms by alluvion on a site capable of identification, the 
(1876) right of the owner of the original site to the chur is indisput¬ 
able. Rani Sarat Sundari Debya v. Soorj7ja Kant Acharjya, 

25 W.R. 242= Bald. 3. 

BOMBAY. 

NOTE.-R. Baban Jlayacha v. Nagu, 2 B. 19.—Rights of the Grown and 

1876 of the public in the waters and the subjacent soil of the sea, discussed. 
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(8) Right to land re-appearing after dihiviation—Adverae posses¬ 
sion Limitation. The right of the original proprietor to 

(1879) reclaim land, which has been diluviated, and has re-appeared, 
is subject to the claim of another landed proprietor, who, after 
the first re-appearance of that land, has obtained adverse possession of it, 
and has retained such possession for more than the period prescribed by 
limitation, namely. 12 years. Maharaja Radha Pershad Singh v. Buhoo 
Vmbica Pershad Singh ... ... ... ... Bald. 269. 

(9) —Dhardhura custom displaced by sunnads. A talukdar in Oudh 

claimed from another talukdar, on the basis of the Dhardhura 
(1881) custom, possession of a piece of land which had, by a change 
in the course of the river Gogra, been transferred to its oppo¬ 
site bank. In a previous suit between the same parties, it was decided 
that .the.said custom was re-placed by the sanads, and that the boundary 
to the defendant’s estate was the southern bank of the old bed of the river. 
Held, that the rights of plaintiff and defendant must depend upon the 
sanads and upon the operation of the rules of law with reference to those 
sanads. Held, also, that the previous decree did not fix a hard and fast 
line as a boundary between the two estates, but fixed the southern bank 
of the old bed of the river as the boundary, wherever that might be. 
Thahur Raghbir Simjh Raja Norindar Bahadur Singh 

Bald, 411 = R. and J.'s No. 66 (Oudh). 

(10) - Gradiiai accretion to formation of dry land already existing, 

and appropriated to owner of land on river's hank — Otvner- 
(1899) ship of bed of river was not the subject of contest beloxo — 
Variation of claim disalloived. Although there is not in 
Madras, as there is in Bengal, an express law embodying the principle 
that gradual alluvion enures to the land to which the accretion is made, 
following the ownership of that land, the rule is equally well established 
in both those provinces. Both parties were riparian proprietors of adjoin¬ 
ing estates on both banks of the river Godavari. The plaintiff claimed 
the right to newly-formed land in mid-stream, which she alleged to have 
been formed by accretion upon an already existing lanka or alluvial island 
■which ■ belonged to her. On that point there were concurrent findings 
against her. The accretion had taken place upon a lanka owned, not by 
her but by the Government, and higher up stream than hers. Held, that 
,the'plai“*!**ff must abide by the ground of claim which she had presented 
below that being that the new land was formed by gradual accretions 
to definite and visible portions of a hinka previously belonging to her. 
This she could not now vary to a claim founded on an.ownership of the 
xiver bed on the strength of her being zemindar and owner of the land 
both banks of the river without either issue or evidence directed to 
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such subaqueous ownership. Sri Balusu Bamalakshmavima v. The Collec¬ 


tor of the Godaveri District 


22 M. 464==26LA. 107 = 3C.W.N. 777=1 Bom. L.R. 696 = 7 Sar. 534. 


CENTRAL PROVINCES. 

KOTES.-F. Krishna Bahoo v. Ganpat Singh, 14 C.P.L.R. 97 (99).—The 

principle that an accretion belongs to the owner of the land which 

1900 attracts it does not depend for its operation on the capability of identifi¬ 
cation of the accreted land. It applies e7en where the accretion is 
identified to be the land washed away from the estate of a person other than the one 
to whose land it is added. 

MADRAS. 

-F. Kasukurti v. Pooloori Sreeramulu, 1 M.L.T. 101. —See the same case 

1906 noted at p. 10, supra. 

(11) -Ownership of alluvial land again formed after diluvion— 

Evidence of identity of land—Thak and Survey Maps—See ACCRETION, 
No. 5. 27 C. 336 = 27 l.A. 44. 

(12) -See under Boundaries, No. 1, 4 M.I.A. 403. 

See, also, cases under the heading “ ACCRETION,” supra. 

ALTERATION. 

(1)- of deed. Suit in the nature of ejectment to recover posses¬ 

sion of certain Mouzahs, and to set aside a sjinnud or deed under 
(1861) which they were held, on the allegation that the deed had 
been altered after execution, and its purport entirely changed 
by the insertion of words of limitation, creating hereditary rights. The 
decrees of the Courts in India, respecting the alleged alterations, being 
conflicting, the Judicial Committee, upon motion to that effect, ordered 
the original deed to be transmitted for inspection at the hearing of the 
appeal. 

Though the onus of proof of the genuineness of an instrument, in its 
altered state, lies upon the party producing and claiming under it, yet the 
altered and suspicious appearance of the instrument may be explained by 
proof of its original state when executed, and its existing state sufficiently 
accounted for, to rebut the presumption of the deed having been falsified 
and tampered with after execution by the party claiming under it. 

The Judicial Committee, upon appeal, reversed the decree of the 

and upheld the deed, as originally containing 
the words of limitation, being satisfied that the deed had been tampered 
with while in the custody of the Record-Keeper of the Sudder Avieen’s 
Court. Mtissamut Khoob Conivur v. Baboo Mooduarain Singh 

I W.R. 36 (P.C.)= I Suther. 465= 1 Sar. 813=9 M.I.A. I. 


ALLAHABAD. 

NOTE.-R. Mangati Sen v. Shankar Sahai, 25 A. 580 = 23 A.W.N. 122.— 

1903 Efiect of alteration in a prior mortgage deed, considered in a suit for sale 
after redemption of such prior mortgage. 
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ALTERATION— {Co7iclnded). 

(2)-Burden of proof as 

9 M.LA. 1. 


t 

to genuineness—See Evidence, No. 25, 


AMENDMENT. 

9^. appeal—Amendment of the decree under 

appeal—Absence of petition of appeal by the respondents—Practice—S pp 
Appeal (-to Pbivy Council), No. 41, 37 C. 623. 

AMERICAN AUTHORITIES. 

Value of—See Lieel, No. 1. 12 C.W.N. 1053. 

ANNUITY. 


Bight of a subscriber to the Madras Civil Service Annuity Fund to 
recoveriback over payments made by him. The Madras Civil 

(1859) Service Annuity Fund was created for the purpose of provid¬ 
ing annuities to the civil servants of the East India Company 
in the Madras Presidency, upon retiring from service. The annuities 
were to be provided for by subscriptions of the civil servants to that fund, 
to the amount of one-half, and by contributions by the East India Com¬ 
pany to the extent of the other half. These contributions were to be 
received by trustees and applied by them to make good the deficiency 
which was to be supplied by the Company. It appeared that in some 
instances the trustees of the fund, where an excess of subscriptions had 
been paid by a subscriber entitled to an annuity beyond the half value of 
the annuity, had returned the excess. R., a subscriber, from the institu¬ 
tion of the fund in 1825, had contributed beyond the half value of his 
annuity. Held that, although the Regulations of the Madras Civil Service 
Annuity Fund did not justify a refund to a subscriber of the amount of 
his subscriptions, in excess of the prescribed amount, yet that the practice 
which had prevailed of the trustees refunding the contributions in excess, 
and the acquiescence of the East India Company in such practice, precluded 
the company from disputing the right of the subscriber to repayment 
of the surplus of his subscriptions in excess of the half value of the 
annuity payable out of the fund. The East India Company v. Robertson,. 

7 W.R. 695 = 4 W.R. 10 (P.C.)= 12 Moo. P.C. 400=1 5uther. 

332=1 Sar. 652 = 7 M.l.A. 361. 

BOMBAY. 


NOTES., 

1886 

-B. 

1898 


R. In re the petition of E. J. S. Shrewsbury, 10 B. 318.—Sums 
of money due to a Bailway Company’s servant from tiie Provident and 
Mutual Assurance Funds are bis personal estate passing; to the Official 
Assignee in his insolvency. 

Stevens v. Bedford. 22 B. Ml.—A friendly society has power to alter itf 
rules at- a general meeting, with regard to the rate of exchange in the 
pensions allowed to its membere’ widows. 


91 
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APPEAL. 

1. —(General). 

2. —(Abatement of—). 

3. —(Agreements of parties affecting—). 

4. —(Appealable Value). 

5. —(-TO Privy Council). 

6. —(Compromise of—). 

7. —(Cross Appeals). 

8. —(DISMISS.\L of—FOR WANT OF PROSECUTION). 

9. —(Ex-parte hearing of—). 

10. —(Extension of time to appeal). 

11. —(Leave to—to Privy Council). 

12. —(Special leave to—to Privy Council) 

13. —(Parties to—). 

14. —(Re-hearing of—). 

15. —(Remand of—). 

16. —(Restoration of—). 

17. — (Revival of —). 

18. — (Second —). 

19. —(to Privy Council in Criminal matters). 

20. —(to Privy Council in Ecclesiastical matters). 

21. — (to Privy Council in forma pauperis). 

22. —(from Interlocutory orders). 

23. —(by Officials to Privy Council). 

24. (to Privy Council from Vice Admiralty Courts). 

I(Oeneral). 

{D—Civil Procedure Code {Act X of 1877), S. bSH—Order of single 
Judge of High Court. S. 588. Acfc X of 1877. restricting appeals 
(1882) against orders, does not apply to prevent an appeal to the 
High Court from the order of a Judge of that Court.—Hurish 
‘Chimler Chowdhry v. Kalisunderi Debi 

* * • • • 4 

12 C.L.R. SI 1=9 C. 482 = 10 I. A. 4 = 4 Sar. 407. 


NOTES. 

1890 


CALCUTTA. 

D. Lutf AH Kban v. Asgur Reza, 17 C. 455.—No appeal lies from 
an order of a Judge granting a certiOcate that a case is a fit and proper 
one for appeal to the Privy Council. 


R. Kishen Pershad Panday v. Tiluckdhari Lail, 18 C. 182.—Where an 
order decides finally any question at issue in the case or the rights of 
1890 any of the parties to the suit, it is a “ judgment ” under cl. 15 of the 
Letters Patent and is appealable ; an order of a Judge in the Privy 
Council Department refusing to extend time for furnishing security or directing the 
.appeal to be struck ofi for default, is not a “ judgment within cl. 15 of the Letters 
Patent. 



163 


1899 


APPEAL — [Coyitinxied)^ 

-(General)—(Conii?u/e<f). 

R. In tM goods of Indca Chandra Singh. 23 C 580 —An nrA. 
i896 “fth “ w"”"" Administration Aot, V ofTssT 

no ‘ ; TT" r - restrioton of the 

under S. 15 of "the LetterfprnT - »PP->»ble 

*■ JndToffr ”■ ^ “ single 

Judge of the High Court, m the exercise of original civil jurisdiction 
refusing to set aside an award is a judgment within cl. 15 of ^the Letters 

theCode^” restricted by S. 588 cf 

Mussamut Brij Coomaree u. Ramrick Dass, S C.W.N. 781.-An order 

Tnd the High Court refusing to stay the issue of probate 

and the discharge of the Receiver appointed in a probate actio^a is a 
judgment within cl. 15 of the Letters Patent and is appealable. 

DurgaDas Nandi v. Dewraj Agarwala, 33 C. 306 = 10 C.W.N. 297 = 

3 C.L.J, 112.—On the question of issuing notice before making an order 

for execution under S. 231. C.P.C.. Act XIV of 1882, on the application 
of one of several joint decree-holders. “ 

R. Gobinda Lai Das v. Shiba Das Chatterjee, 33 C. 1323 = 10CWN 986 = 

® P«ferHng an 

1906 appeal, which 16 already time-barred, is not a “judgment” within the 

meaning of cl. 15 of the Letters Patent, and is not appealable under that 
clause. 


-R. 


1901 


R. 


1905 


madras. 

-R. Vasudeva Upadhyaya v. Visvaraja Thirthasami, 20 M. 407.—A judgment 

of a single Judge of the High Court dismissing an appeal against an order 

1897 of remand passed by a District Judge on appeal from a District Munsif 
is not appealable under 8. 15 of the Letters Patent. 

-R. Ohappan v. Moidin Kutti, 22 M. 68 (F.B.) = 8 M.L.J. 231.—An appeal lies 

against an order made by a single Judge of the High Court under S. 622 

1898 C.P.C., when such order amounts to a judgment, within the meaning of 
cl. 16 of the Letters Patent. 

-R. Abdul Rahimau Sahib v. Ganapatbi Bbatta, 23 M. 817.— On a petition 

under Act VIII of 1890 (Gdardian and Wards) for the removal of a guar- 

1900 dian appointed by the Court, a District Judge passed an order issuing an 
injunction and appointing a Receiver, purporting to act under Ss. 492 & 

508 of the Civil Procedure Code (which sections are referred to in S. 43 of Act VIII of 
1690), Beld, though no appeal was allowed by Act VIII of 1890 in a matter like this, 
the District Judge having purported to act under Ss. 492 & 503 of the Civil Procedure 
Code, orders under which are appealable, the order might be treated as one passed there¬ 
under for the purpose of entertaing an appeal, seeing that the order of the Judge was 
without jurisdiction* 

-R, Sabapatbi Ohetti V. Narayaaasami Ohetti, 28 M. B58=11H.L.J. 346 _ An 

order passed by a Judge sitting on the Original side of the High Court 

1901 dismissing a claim preferred under Ss. 278 and 282 of the C.P.C, by the 
mortgagees of immoveable property, which has been attached in execution 

of a decree, is subject to appeal. Art. 16 of the Letters Patent is not restricted by 
Ss. 588 and 691, O.P.O. 
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APPEAL—(Continued). 

-1 .—(General) — {Contviued). 

_R. Periasami t=, Krishna Ayyan. 25 M. 431 (P.B.).-Where there are two or 

more joint decree-holders and the execution of that decree is barred 

1902 against one or more of them, it cannot be executed either as a joint decree 
or to the extent of the interest of the youngest of all who would not be- 

barred owing to minority• 

_R Muthuvaien i;. Periasami Tyen, 13 M.L.J. 497.-A judgment passed by a 

single Judge of the High Court in an appeal from an order mentioned m 
S. 588, C.P.C., is appealable under S. 15 of the Letters Patent. 

_F. Latchmanan Chetty v. Ramnathan Ohetty. 28 M. 127 = 14 M.L.J. 

An order refusing application for appointment of Commissioner to effect 

1904 division of property by metes and bounds in a partition suit is appealable. 
Such an order is a decree within the meaning of that term in the C.P.C. 

_R. pachiappa Achari u. Poojali Seenan. 28 M. S57.-As to whether one of the 

Civil Rules of Practice requiring the production of a copy of the decree to 
be executed is merely directory. 


1904 


1905 


1889 


ALLAHABAD. 

_D. Banno Bibi v. Mehdi Hussain. 11 A. 375 = 9 A.W.N. 70.—Under Ss. 538 

and 591 of the C.P.C.. no appeal lies under S. 10 of the Letters Patent 
1889 from an order of a single Judge refusing an application for leave to appeal 
in forma pouperis. In 9 C. 482. the Privy Council should not be under¬ 
stood to have held that S. 5S8. C.P.C., does not apply at all to appeals attempted to be 
brought to the full Court from an order passed by a single Judge. The observations of 
the P.C. should be restricted to the case before it. (But see these reasons doubted m 

2C> C. 361 at p. 3C7). 

_R_ Jiluhammad Naimullah Khan v. Ihsanullah Khan, 14 A. 226. An order 

made by a single Judge of the High Court directing the amendment of a 
1892 decree passed in appeal by a Division Bench of which he had been a 
member, is not appealable under S. 10 of N.W.P. Letters Patent. 

_R, R. Wall y. J. E. Howard, 17 A. 438 = 15 A W.N. 89.-An order of a single 

Judge of the High Court refusing an .application under S. 169 of the 
1895 Indian Companies Act (VI of 1882) for extension of time for serving notice 
of an appeal under that Act, is not a judgment within S. 10 of the Letters 

Patent and is not appealable. 

BOMBAY. 

_Secretary of State for India v. Jehangir. 4 Bom. L.R. 342. An order 

under S. 135, C.P.C., is not a " judgment ” within cl. 15 of the Letters 
1902 Patent and is not appealable. S. 588, C.P.C., does not take away the right 
of appeal given by cl. 15. 


1892 


1895 


1902 


( 2 )_ -Failure to prodxice evidence at hearing. At the hearing of a 

suit, a party, though he had sufficient warning of what was 
(1882) necessary, did not take the proper steps to cause the produc¬ 
tion of the documentary and only admissible evidence of a 
material fact which had to be proved by him; and the decision was 
against him. The record of another proceeding would, it was said, have- 
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APPEAL—(Cott/iuiwd). 

-* •‘-{QeneralJ—(Cojic/u^erf). 


supplied this evidence; and an application had been previously made, on 
which the order of the Judge was that “the matter would be decided 
when the case was tried, and the record would be sent for, if necessary " 
No further application to the Court was made, and no attempt to supply 
this evidence. Held that, if there had been, as there might have been, 
an oversight by the party in not calling the attention of the Judge to the 
above order, and in not tendering the evidence, there had been no 
omission on the Judge’s part affording ground for appeal. Chandichum 
Shashyjial v. Durgh Chum Mirdiia ... 12 C.L.R. 81 =9 Cal. 260 = 4 5ar. 3 SI. 


(3)—No appeal lies from an order of a District Judge under S 10 of 
Act XX of 1863—See Act XX of 1863, No. 1. 14 1. A. 160. 


(4) —Appeal allowed though presented after the prescribed period — 
See Act XXIV op 1870 {Oudh Talukdars’ Belief), No. 2, 5 I.A. 197. 

(5) —Right of appeal from decree obtained ex See CiV Pro 

Code (Act VIII of 1859). No. 20. 2 A. 67=5 I. A. 233. 


(6) —Decree w’hen to be regarded as affirming lower Court’s decision_ 

See Civ. Pro. Code (Act XIV of 1882), No. 98, 25 A. 109. 

(7) —Decisions declared 6nal and conclusive by statute—Effect—See 
Appeal to Privy Council, No. 95, 12 C.W.N. 1081. 

(8) —Portion of claim dismissed on the merits and the rest abandoned 
—Dismissal as for default—Appeal on the merits—See Civ Pro Golf 
(Act XIV of 1882), No. 23, 14 C.W.N. 594. 

(9) Decision of appellate Court on suggestion as to matter of fact by 
pleader—Propriety—See Evidence, No. 75, 29 A. 29. 


2.—(Abatement of-). 

(10)—After an appeal to Bngkciid, and before any petition of appeal 
was lodged, the appeal abated by the death of the Appellant. 
(1857) Appeal revived by the Appellant’s special administratrix. 
Troup and others v. The East India Co. 

4 W. R. Ill (P.C ) = I Sap. 600 = I Suther. 287 = 7 M. I. A. 104. 

PRIVY COUNCIL. 

Note.- R. Rajah Saheb Perhlad Sein u. Baboo Buhdoo Siogh, 12 W.R. 6 

(P.C.) = 12 M.I.A. 342.—The pendency of an appeal to the Privy Council 
1869 does not put the party, who, subject to that appeal, is the owner of an 
estate, under a legal disability to bring a suit in that character against 

third parties. 

(LI) - Insolvency of appellant—Abateinent of appeal—Omission of 

Official Assignee to revive as ordered—Appeal dismissed. 
(1857) After an appeal from Calcutta had been set down for hearing, 
intelligence reached Eiujland, shortly before the day appoint¬ 
ed for the hearing, that the appellant had , been adjudged an Insolvent 
under the Indian Insolvent Act, 11th Viet., c. 21. 
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APPEAL— {Ccnthuted). 

— 2.— (Abatement of— )—[Concluded). 

Upon the appeal being opened, the Court postponed the hearing for 
six months, to enable the Official Assignee in Insolvency at Calcutta to 
revive the appeal and prosecute the same; and, in default, the appeal to 
be dismissed; and directed the Respondents to serve the Official Assignee 
in India with such notice. 

No steps having been taken by the Official Assignee within the time 
limited for prosecution, their Lordships refused a further extension of 
time, and dismissed the appeal. Gooroochurn Sein v. Radananth Sein. ... 

1 Sar. 586=11 Moo. P.C. 76 = 7 M.I.A. I. 

CALCUTTA. 

Note. -R JadunandanKocr v. Ramjibaa Lai, 10 C.L.J. 331 (334) =4 Ind. 

Caa. 454.—After the final order for admission of an appeal to the Privy 

1909 Council has been made by the High Court, and before transcript of the 
record has been transmitted to England, the High Court has power to 
entertain an application for substitution of legal, representatives of parties who have 
died in the meanwhile. 

(12) -See, further, cases under the sub-heading REVIVAL OP 

Appp:al. 

3.—(Agreements of Parties affecting—). 

(13) - Petition to dismiss an—on a deed of compromise—Practice 

of the Privy Council in such cases. Petition to dismiss an 
(1850) appeal from the Sudder Court in India, and for an order 
directing that Court to carry into execution the terms of a 
deed of compromise, upon whicli the withdrawal of the appeal was found¬ 
ed, refused. 

All that the Privy Council will do, in such circumstances, is to make 
an order of dismissal, reserving to the parties leave to apply to the Court 
in India to take further proceedings in pursuance of such agreement. 
Rajah Sutti Churn Ghosal v. Sri Mudden Kishore Indoo 

1 Sar. 403 = 7 Moo. PX. 140 = 5 M.I.A. 107. 

CALCUTTA. 

Note. -R. Jadunandan Koerr. Ramjiban Lai, 10 C.L.J. 331 (334) = 4 Ind. 

1909 Gas. 454.—Seo tbc same case noted above. 

(14) - Undertaking not to appeal to Her Majesty in Council. The 

High Court at Calcutta, at the instance of the Appellant’s 
(1871) Counsel, agreed to confine the decision of that Court to one 
point, with an undertaking, that no appeal to Her Majesty in 
Council should be made from the decree. Notwithstanding such under¬ 
taking, an appeal was brought to England. The High Court certified in 
the record the undertaking. Held, by the Judicial Committee, on a 
preliminary objection being taken to the hearing, on the ground of the 
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APPEAL—(Con^intted). 

- 3.—(Agreements of Parties affecting—)—(CojicZuded). 

mcompetency of the appeal, that such undertaking precluded an appeal. 
Moonshce Aimer Ali v. Maharanee Inderjeet Singh 

9 B.L.R. 460 = 2 Sar. 731 =2 Suther. 479= 14 M I.A.204. 


Notes. 

1876 


ALLAHABAD. 

Anant Das v. Asbburaer, 1 A. 267 (F.B.).—An agreement not 
to appeal, entered into for consideration, is valid and enforcible. 


CALCUTTA. 

R. Protap Chundec D.ass w. Arathoon, 6 C. 455- —Where a judgment-debtor 
agreed not to prefer an appeal and in consideration therefor obtained 
' his release from arrest, held, be was estopped from preferring an appeal 
in contravention of the above arrangement embodied in the Court's order. 


4-—(Appealable Value). 

\15) - -Leave to appeal — Terms—Appealable value below Rs. 10,000. 

Where the Privy Council grants leave to appeal, under the 
(1833) general jurisdiction of the Queen in Council, it will impose 
such terms upon the party applying as the special circum¬ 
stances of the case require. 

Appeal admitted from an order confirming the report of Commis¬ 
sioners in a partition suit, although the appealable value was under 
Rs. 10,000, the amount prescribed by the Order in Council of the 10th 
of April, 1838. The petitioner (the plaintiff) had offered to compensate 
the defendant, if the report of the Commissioners was varied. The 
Judicial Committee, in granting leave to appeal, pub the petition upon 
terms of lodging in the Council Office, within four months, a certificate of 
recognizance to the Queen in the sum of £,. 1,500, for such compensation 
and costs as might be awarded. In re Sibnarain Ghose 

I Sar, 448 = 8 Moo. P.C. 276 = 5 M.I.A. 322. 

PRIVY COUNCIL. 

Note.—R. Sibnarain Ghose v. Hullfnihur Doss, 6 M.I.A. 207 = 9 Moo. P. C. 

355 ,—•piie appeil in 5 M.I.A. 9*22 was dismissed with costs as a warnings 
1854 on the ground that the allegation ss to the appellant’s counsel being 
absent on account oi which leave was granted, was wholly untrue. 

( 16 )- Appeal to Privy Council—Value of subject-matter found to be 

beloto Rs. 10,000, though laid in the. plaint as above that sum 
(1839) — Leave to appeal granted on condition of appellant re¬ 

opening the question of value of subject-nuitter. The value of 
the subject-matter in dispute, though laid in the plaint at a sum exceed¬ 
ing the minimum amount of Rs. 10,000, provided by the Order in Council 
of the 10th of April, 1836, was reduced on calculation by the Zillak 
Judge to an amount under that sum ; and the finding upon the merits 
was for the Plaintiff for such reduced sum. Upon a cross-appeal, the 
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APPEAL— {Continued). 

-4.—(Appealable Value)— 

Sudder Court dismissed the entire claim, and, on the ground that the 
matter in dispute was under the appealable value, refused leave to appeal 
to Enqland. Upon special petition, leave to appeal allowed, the appel¬ 
lant claiming to open the question of the value of the subject-matter in 
question calculated by the Eiliah Judge. Prannath Roy Chowdry v. 
Ranee Surnomoyec ... ... ... l Sar. 708 = 7 M.I.A. 553. 

(17) - Mode of estimating the appealable value —Interest given by 

decree to he added to the principal. Whether interest subse- 
(1860) quent to tlie date of the decree can be added, is a question 
for the discretion of the Judicial Committee. Gooroopersad 
Khoond v. Juggutchundcr ... 3 W R. M (P.C.)= 1 Sar. 742= 1 Moo. 

P C. 472= 1 Suther. 399 = 8 M.I.A. 166. 

PRIVY COUNCIL. 

Notes. -R. Slaharaja Sutteesshuadcr Roy v. Guneschunder, 8 M.I.A. 

1860 164.—See No. 22, infra. 

-R. Sree Mutty Ranee Surnomoyee u. Maharajah Sutteeschuuder Roy, 8 M.I.A. 

1860 165.-SeeNo. 82. ia/m. 

-R. Doorga Doss Chowdry v. Ramanauth Chowdry, 8 M.I.A. 262.—See No. 21, 

1860 infra. 

(18) - Leave to appeal—Proof that subject-matter of suit is worth 

more than Es. 10,000. Leave to appeal granted conditionally, 
(1860) upon the production of satisfactory evidence in India by the 
petitioner, and transmitted with the transcript, that the real 
or market value of the property in dispute exceeded Ks. 10,000, otherwise 
the leave granted to be null and of no effect. Mohun Lall Sookul v. Bebee 
Doss. ... ... ... 1 Sar. 739= I Suther. 458 = 7 M.I.A. 428. 

PRIVY COUNCIL. 

Notes.—R. Baboo Lekraj Roy v. Kanhya Singh, 1 I. A. 317.—See No. 25. 
1874 infra. 

BOMBAY. 

-R. Manohar Gane.5h v. Bawa Ram Ch'aran Das, 2 B. 219.—A distinction ought 

1877 to bo drawn between the valuation of a suit for purposes of jurisdiction 
and that for purposes of Courc-fecs. 

-R. Dayachand Nemchand u. Hemchand Dbaramchand, 4 B. 515 (F.B.). —The 

1880 valuation of suits, for the purpose of jurisdiction, is perfectly distinct from 
the valuation for the fiscal purpose of Court-fees. 

CALCUTTA. 

-R, Hari Mohan Misser v. Surendra Narain Singh, 31C. 301.—In an application 

for leave to appeal to the Privy Council, the real value of the subject- 
1903 matter of a .suit for an injunction may be shown, though, for the purposes 
of the Court Fees Act (VII of 1870), the valuation was fixed at a lesser 


sum. 
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appeal— (Contimted). 

(Appealable Value)—(Confini^t?). 

MADRAS. 

“■ *““• 2S7 = i M.L.J..334.-Pointsamoas in 

4 ij. 219, supra. 

‘■^Ogregate vahte of Jive suits exceeding Us. 10,000, though 


1891 

(19) 


(1860) 


value of each teas behio that sum-Leavc to appeal to Privy 
touncil—Saine point of law involved in all suits. Five sepa- 
rate suits were brought by the same plaintiff against the same 
^ e endants, in which the same question of law was raised. The amount 
involved in each suit was under Es. 10.000, the appealable value, although 
in the aggregate the amounts claimed exceeded that sum. Leave to 
appeal in the five suits granted, upon the understanding that, if the parties 
consented within two months, by a proceeding before the Sudder Veioanny 
Adawlut, to abide by the decision of the Privy Council in the 6rst appeal, 
as governing the four other appeals, the Eegistrar of the Sudder Dewanny 
Adawlut was to transmit only the transcript of the first suit ; otherwise 
the five transcripts to be remitted in the ordinary course. Baboo Gopal 
Lall Thakoor y. Teluk Chumler Rai ... 1 Sar. 737 = 7M.I.A. 548 . 

PRIVY COUNCIL. 

-R. Rahimbhoy Hibibhoy u. Turner, 18 I. A. B.-Cited under 

CIV. Pro. Code (act XIV of 1882). No. 102. injra. 

ALLAHABAD. 

Hanuman Prasad v. Bhagwati Prasad. 24 A. 236.-In an application for 
leave to appeal from a decree to the Privy Council, it is not enough that 
the question of litis decided by the decree may possibly affect the title of 
third persons to other property about which no litigation is pending. The 
reference is to suits in existence only. 


Notes. 

1890 


R. 


1902 


PUNJAB. 

-R. Krishna Mills Co. v. Gopi Nath, 137 P.L.R. 1904 = 75 PR. 1904.-In 

order to justify a High Court in giving a certificate under S. 596, C.P.O. 
1904 it must be satisfied that the decree itself involves, directly or indirectly^ 
some claim or question to or respecting property of the value of Rs. 10,000 

or upwards. 


(20)- Valite of property sued for laid in plaint at less than 

Rs. 10,000—Evidence shoiving value to exceed that sum. Appeal 
(1860) admitted from the Sudder Court at Calcutta, in a case where 
the land sued for was laid in the plaint as under Rs. 10,000 • 
upon evidence stating the value of the property much to exceed that sum. 
Gourmoncy Debia v. Khaja Abdool Gunny ... I Sar. 774 = 8 M.I.A. 268. 

MADRAS. 

NOTES.-R. Pichayi v. Sivagami, 18 M. 237 (239) (F.B.).—The real 

market value of the property, as opposed to the value laid in the plaint 
1891 for purposes of stamp duty, is the test for determining whether an appeal 
lies to the Privy Council. 

22 
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APPEAL — {Continued). 

-4.—(Appealable Value)—(ConfinH^d). 

CALCUTTA. 

Hari Mohan Misser v. Surendra Narain Singh, 31 C. 301.—See samecase 
under No. 18. 7 M.I.A. 428. supra. 

Costs cannot be added to the sum awarded. Costs of suit 

< f. 


-R. 

1903 

( 21 )- 


-vv .. 

cannot be added to the principal sum and interest, m calcu- 
(1860) lating the appealable value of Rs. 10.000. the amount restricted 
by the order in Council of the 10th of April. 1838. Doorga 
Doss Choicdrg v. Bavianauth Chowdry ... * Sar. 772 - 8 M.I.A. 262. 

MADRAS. 

R. In re Makki. 19 M. 350.-Wbere an appellant seeks a distinct 

# . .a_1. /•-sv'n AfViAr rPMCfS. h© 


NOTK. 

1896 

( 22 ) 


relief regarding costs, independently of. and apart from, other reliefs, he 
ought to pay stamp duty on the amount of costs, which, he says, have not 
been properly assessed or awarded by the Lower Court. 

—Interest added to principal anwunt, which was below 

Us 10 000. Principles upon which the Courts in /lirfi'n aie o 

(1860) estimate the appealable value, Es. 10,000, prescribed by the 
Order in Council of the 10th of April, 1838. 

By a decree of the S,aider Court, the principal sum decreed was 

under Es. 10,000, but the Conrt also decreed interest. “‘■ 

oulating the appealable value, interest was to be added to the pr.no.pal. 

Maharajah Sutteeschmuler Roy v. Gtineschunder ' „ „ , . i,,'.' 

3 VV.R. .4 (P.C.)= 1 sar. 741 = . Suther. 399= 13 Moo.P.C. 469 = 8 M.I.A. 164. 

PRIVY COUNCIL. 

NOTES._ R. flooroopersad Khoond r. Jnggut Chunder. 8 M.I.A. 166.-See No. 

DoorsTDoss Ohowdry V. RamanatU Chowdry. 8 M.I.A. 262.-See No. 21. 

1860 su2/ra- ^ „ t . 

T -v Milker tJ Vcnkatcswara lettia, lU fli.i.A. 

—R. Muthusawmy Jagavera Yettapa INaiKcrv. 

1865 313.—See No. 24, infra. a 

^ U .q Cincrh 29 1 A 40 = 24 A 174.— Cited undct 

-R. Moti Chand t). Ganga Pershad Singh, . 

1901 Civ. PIIO. Code (Act XIV of 1882). No. 101, infra. 

CALCUTTA. 

— R, Brindahun Dutt r. Beharee Mohun Sen, 24 W.R. 

ing valuation of appeal to P.C. applied m the ease of Bengal Act, VIII of 

1869, S. 68, so as to exclude interest subsequent to decree. 


1875 

(23) 

(1861) 


NOTES. 

1862 


— Market-value. By Ben. Beg., X of 1829, the test of the 
value of the property in suit is the selling or market-value. 
Mohun Lull Sookid v. Babce Doss ... I Sar. 792-8 M.I.A. 193. 

PRIYY COUNCIL. 

_R The Mussoorie Bank v. Albert Charles Raynor. 4 A. 500 

=9 I. A. 70. See under HINDU LAV (WILLS). No. 486, infra. 
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A PP E A L— (Con tinned ). 

4.— (Appealable Value)— (Continued). 

BOMBAY. 

R. In re Ratansey Arjoon. 7 Bom. L.R. Sei.-On the ooint that a Court has 
1905 inherent jurisdiction to revoke an order, which it had been induced to pass 
by suppression of material facts or misrepresentation by a party. 

PUNJAB. 

R. Musammat Nehal Devi v. Kishore Chand, 97 P.R. 1910 = 142 P.W.R. 

S. 616 with S. 596. C.P.C.. it would 
1910 appear that in no case can it be strictly affirmed that an appeal lies of 

right to His Majesty in Council, even in those suits in which the terms and 
conditions of S. 596 are complied with, and it is competent to His Majesty to reject 
any appeal in limine, quite irrespective of the value of the subject-matter of the suit. 

application for leave to appeal made to Court below—Value 
of subject-matter exceeding appealable value, though decreed 
(1865) amount was below appealable value. Special leave to appeal 
granted, notwithstanding that no application had been made 
for such leave to appeal to the Court below, upon the allegation that, 
though the amount decreed was much under the appealable value, the 
original demand being necessarily limited by the jurisdiction of the Court 
in which the suit was originally instituted, yet the subject-matter at issue 
exceeded in value the appealable amount. Mutiisawmy Jagavera Yettapa 
Naiker V. Vencatastvara Yettia 

2 Sar. 131 = I I. J. (N.S.) 205= 10 M l. A. 313. 

PRIVY COUNCIL. 

Notes. -R. Motieband V. Ganga Parshad Singh. 29 I. A, 40 = 24 A. 174.— 

1901 Cited under CiV. Pro. Code (ACT XIV OF 1882/, No. 101. infra. 

CALCUTTA. 

R. In the matter of Rajah Reed Nath Sahee v. Gopee Sahoo. 19 W.R. 191.— 
To establish a right of appeal to the Privy Council in a case, which, up to 
1872 the time when the party comes to the High Court, has been treated as 
one involving a much smaller amount than the sum now stated, it is for 
the party to show that the sum is such as be states it to be. 

( 25 )- Valuation for purposes of Court-fees—Appealable value. The 

fact of a party’s valuing the subject-matter of a suit at less 
(1874) than Ks. 10,000, under the law obtaining in India relating to 
Court-fees, will not be a bar to his obtaining leave to appeal 
to the Privy Council, should it appear that the actual market-value ex¬ 
ceeds Es. 10,000, which is the appealable value. Baboo Lekkraj Boy and 
others v. Kanhya Singh and others ... ...1 I.A. 317 = 3 Sar. 373. 

ALLAHABAD. 

NOTES.-R- Amanat Begam v. Bhajan Lai. 8 A. 438 (449) (F.B.), by 

Mabmood, J., who held that valuation of a claim for purposes of jurisdic- 
1886 jjQjj depends upon the market-value of the subject-matter. 
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A P P E A L — (Con I in tied ). 

-4.—(Appealable Value)— (Conc/urfed). 

BOMBAY. 


_R. Bai Mabkor t. Bulakhi Chaku, 1 B. 538 (541) and Manohar Ganesh v. Bawa 

Ramchatandas, 2 B. 219 (229).—Whereas, for determination ol Court- 
1874 & 1877 fees, the rules laid down in the Court Fees Act have to be resorted to, the 

Court has to look to the market-value of the claim for purposes of deter¬ 
mining jurisdiction. 


-R. Dayachand Nemchand v. Hemchand Dbaramchand, 4 B. 518 (527) (P.B.).— 

1880 The Court Fees Acts are not to be resorted to for construing enactments 
which fix the valuation of suits for jurisdiction purposes. 


1891 


MADRAS. 


-R. 

point. 


Picbayee v. Sivagami, IS M. 237 (239) (F.B.), on the same 

CALCUTTA. 


-R. Hari Mohan Misser r. Surendra Narain Singh, 31 C- 301. See same case 

1903 under No. 18, 7 M.I.A. 428, supra. 


(20)-Whether costs of suit can he added to principal and interest 

decreed in estimating the appealable value of Rs. 10,000—See Costs, 
No. 28, 13 M. I.A. 85. 


S.—(to Privy Council). 

(27) - Grants by the Crotvn of property accruing by virtue of its 

prerogative—Decisions of the Lords ConiniissioJiersof the Trea- 
(1833) sury as to such grants — Appeal. Memorials to the King in 
Council complaining of, and appealing against, a scheme for the 
distribution of part of the booty taken in the war in the Deccan, which 
had been approved of by the Lords Commissioners of the Treasury, having 
been referred to a Committee of Council, they, without hearing the 
Memorialists upon the merits of their cases, advised His Majesty to refer 
the consideration of them to the Lords Commissioners of the Treasury. 

Semblc, that the Privy Council will not exercise jurisdiction as a Court 
of Appeal from the decisions of the Lords Commissioners of the Treasury, 
as to grants by the Crown of property accruing to it by virtue of its prero¬ 
gative. Case of the Army of the Deccan ... ••• 2 Knapp. 103. 

(28) - to the Queen m Council from the decision of a single Judge of 

the Sudder Court. An appeal lies to the Queen in Council 
(1856) from the decision of a single Judge of the Sudder Court, upon 
the admissibility of a special appeal. The Bombay Act, No. Ill 
of 1843, enacts that such refusal is final; yet, not having received the 
sanction of the Crown, held, that its finality was confined to the Sudder 
Court, and did not affect the prerogative of the Crown, or deprive the 
subject of his right of appeal to the Queen in Council. Mode Kaikhoos- 

CTOiv Hormusjee v. Cooverbhaee 

4 W.R. 94 {P.C.)= I Sar. 562= I 5uther. 268 = 6 M.I.A. 448. 
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-5.—(—to Privy Council)—(CoiUintt^d). 

MADRAS. 

Note. R, Bell v. filuoicipal Commissioners for the City of 5Iadras, 25 M. 

1901 ^57.—On the power of a Provincial Legislature to affect the prerogative of 

the Crown by legislation. 

(29) -appeal from the Judicial Commissioner of Oiide allowed 

(1864) "Will- 4. c. 41, S. 4. Noivab Tojdur 

Bohoo V. MirzaJehayi ... ... 8 M.l. A. 274 (Note). 

(30) - Question of fact - Concurrent findiims—Appeal to Privy Coun¬ 

cil-Finding not accepted not to entitle 2 )laintif to decree in 
(1875) appeal to Privy Council. An appellant to Privy Council cannot, 
as a general rule, hope to succeed upon a pure question of fact, 
as to which the decisions of both the lower Courts are against him. 

A party, who is not willing to accept a finding in his favour in a suit, 
is not in a position to ask for a decree based upon it in the appeal, though 
he ought to have the benefit of it in some future proceeding. Koer Poresh 
Narain Roy v. Robert Watson <t Co. ... 23 W.R. 451 =3 Sar. 504. 

(31) - Questions of laiv referred to a Fall Bench. Where a Division 

Bench of a High Court refers a question of law for the 
(1876) consideration of the Full Bench, and the answer of the Full 
Bench is not framed as a decree or as an interlocutory order, 
and an appeal is brought to Her Majesty in Council, it is open to the 
respondent, without a cross-appeal, to object to the correctness of the 
answer given by the Full Bench on the question of law referred. 
Phoolbas Koonwur v. Lalla Jogeshur Sahoy ... 25 W.R. 285 

= I C. 226 = 3 1. A. 7 = 3 Sar 573. 

(32) - High Court decree—Appeal on merits—Duty of appellants. 

Parties appealing upon the merits ouglit not to take the 
(1876) general decree which the High Court may have given, with¬ 
out asking the High Court to condescend upon the details 
of it, if they mean to object that the general judgment is not sufficient 
to found the proper execution. 

On a question raised before the Privy Council upon the proper form 
of the decree, held that, that question ought to have been raised in the 
High Court. Lala Sham Soondar Lai v. Sooraj Lai ... Bald. 20. 

( 33 ) _ Abandonment, on appeal, of part of amount of claim — Reduc¬ 

tion of claim to beloiv prescribed limit of appealable amount. The 
(1894) defendants, having a bond fide intention to appeal in respect 
of the whole amount decreed, obtained the certificate and 
admission of their appeal as competent within the Code of Civil Procedure. 
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A PPE A L— (Continned). 

-5.—{—to Privy Council)- (Continued). 

Afterwards, in their printed case and at the hearing, they withdrew 
part of their appeal, reducing, by so doing, the amount in dispute to 
one below the limit prescribed for appeals where there is no special 
leave obtained. Held tliat this did not render the appeal incompetent. 
Althougli an unqualified admission of a debt implies a promise to pay 
it, yet this implication does not necessarily follow, where there is an 
express promise to pay in a particular manner and on certain events 
happening. 

Mesne profits not awarded by the decree cannot be given in execution 

proceedings. Kalka Sinah v. Paras Ram ... 22 C. 434 = 

22 I.A. 68 = 5 M.L.J. I4 = R. & J.'s No. 137 = 6 Sar. 545. 

CALCUTTA. 

Notes. -R. Ishari Pershad v. Ram Narain Saha, 6 C.W.N. 672.—On the 

1902 point that an order passed in execution giving to the plaintifi mesne 
profits not awarded by the decree is \vithout jurisdiction. 

-D. Kerr v. Ruxton, 4 C.L.J. 510.—on the ground that the mortgage in this 

1906 case is an English mortgage and there is no stipulation for realising the 
amount in any particular manner. 

1907 -R. Gbasiram v. Raja Mohan Bikram Sha, 6 C.L.J. 639 (649).— 

ALLAHABAD. 

-D. Parbhu Dayal u. AH Ahmad, 32 A. 79 = 4 Ind. Cas. 376=7 A.L.J. 1.—In 

the absence of a specific direction in the decree of the appellate Court, the 

1909 Court executing the decree is not deprived of its jurisdiction to award 
mesne profits by way of restitution. In the P.C. case, the Court made 
a decree for possession, but not for mesne profits, and it has therefore no application to 
the present case. 

MADRAS. 

-D. Venkatanarasimha Naidu v. Papammah, 19 M. 54 (56).—On the ground 

that 22 I. A. 68 was not a case in which the execution of a decree was 

1895 immediately in question ; it was held in this case. that, although a decree 
does not in terms give a certain relief, yet if it is construed in orders 
passed upon it, as having given that relief, it is not competent to the Court, on a subse¬ 
quent application, to treat those orders as erroneous and put another construction on 
the decree. 

-R. Anglo-Indian Trading Co. v. Briefly, 8 Ind. Gas. 302 (304).—Where the 

instrument contains clear provisions making the mortg.age-debb repayable 
in a particular way, such provisions must be given efiect to, and in such 
cases there is no personal liability. 

OUDH. 

-R. Kuraisbi Begam v. JIumtaz, 3 Ind. Cas. 871 = 12 0. C. 275.—A mere 

promise to pay the money within a certain fixed period does not import a 

1909 personal liability, for such a covenant is entered in everv form of mort- 
gage. The test is what is the remedy provided for the satisfaction of the 
mortgage-debt in each case. 
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-S.—(—to Privy Council}— (Cwiiin»erf), 

PUNJAB. 

R. Khazan Singh i-. Khushal Singh, 29 P.R. 1902 = 83 P.L.R. 1902.—Where 
a decree does not mention mesne profits. S. 244 (c), C.P.C., does not 

1901 empower an executing Court to determine the amount of mesne profits 
due to a decree-holder. 

-Relied upon. Dula Singh v. Dial Singh. 22 P.R. 1910 = 29 P.W.R. 1910 = 

5 Ind. Cas. 902.- Case under S. 9, Punjab Land Alienation Act. Held 

1909 that, under the circumstances, the Court was not at liberty to infer a 
personal covenant to pay on the part of the mortgagor. 

(34) - Privy Council — Appeal—High Court—Finding of fact- 

Qucstion of heirship—Difference in the grounds of decision of 
(1902) Courts beloiu — Practice and Procedure. A finding of fact by 
the High Court that a person is the heir of another will 
not be disturbed by the Privy Council, unless it can be shown to be clear¬ 
ly erroneous. This rule is none the less applicable, because the Courts 
may not have taken precisely the same view of the weight to be attached 
to each particular item of evidence. Ttam Anugra Narahi v. Choivdhry 
Hanum Sahai ... ... ... 30C. 303 = 7 C.W.N. 225 = 

5 Bom. L.R. 6 = 8 Sar. 409 = 30 I A. 41. 

(35) - Competency—Power of Local Court to admit appeal--Ques- 

tion of competency left open by local Court—Objection at hear- 
(1905) ing—Dismissal of appeal—Value of appeal—Action for in¬ 
junction against infringement of trade-mark. Where the Local 
Statutes contemplate that appeals to lie to the Privy Council shall be 
allowed by the Local Court satisfying itself as to its competency, and the 
Local Court, in its order in one case, expressly left the question of 
competency open ; 

Held, by the Judicial Committee, that the appeal was not competent. 
E. W. Gillet Company, Limited v. Lumsden, 10C.W.N.7= 15 M.L.J. 461. 

(30) - Privy Council — Appeal — Practice—Concrirrent judgrnoits on 

facts — Disagreement on subordinate points. The Judicial Com- 
(1905) mittee does not ordinarily entertain an appeal from con¬ 
current judgments on a mere question of fact. 

The mere fact that the two Courts do not agree on all the steps 
which lead to one and the same conclusion, is no reason for disregarding 
the above well-known rule. 

The rule, however, is not an absolute rule; it presses upon the 
appellant with more or less weight according to the circumstances of the 
case, and the fact that the Courts have differed on some important but 
subordinate questions is a matter to be taken into consideration in deter- 
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mining whether the evidence before the lower Courts should be reviewed 

in detail. Raja Chitpnl Sinah v. Bhairon Bitksh ... 10 C.W.N. 225 = 

1 M.L.T. 7=16 M.LJ. 76 = 28 A. 219. 

( 37 ) - Stay of proceedings in execution—Courts in India, powers of. 

In appeals pending before the Privy Council, applications for 

(1906) stay of proceedings in execution ought always to be made, in 

the first instance at any rate, to the Court in India, which has 

ample power to deal with the matter according to the circumstances of 

the jjarticular case. Vasudeva ^lodeliar v. Shadagopa JSIodeliar ... 

4 C.L.J. 101=8 Bom. L.R. 497=10 C.W.N- 945=16 M.L.J. 299=1 M. 

L.T. 204 =29 M. 379 = 33 l.A. 132. 

( 38 ) - Waiver f.s a question of fact—Appeal to Privy Coimcil— 

(iround not taken in the Appeal Court in India. A question of 
(1907) waiver was decided adversely to the Appellant by the Court 
of first instance and was not submitted for review to the 
Appeal Court in India ; 

—that the question being one of fact, the Judicial Committee 

had no power to entertain theappenl. Dhanukdhari Singh v. Mahabir 

Per.shnd Singh, ... 11 C.W.N, 739.-=6 C.L.J. 1 I =9 Bom. L.R. 651 = 

2 M.L.T. 193=17 M L.J 353 = 34 C.709= I 4 Bur. L.R. 1=34 LA. 164. 

(39) Award—Decree passed thereon — Appeal—Appeal from Governor- 

General's .-igent in Bhopal to the Privy Council—Native State. 
(1908) No appeal lies from a decree passed in accordance with the 
asvard made by an arbitrator to whom matters in dispute in 
the suit had been referred for decision. 

Qiuerc :—Whether an appeal lies to His ^lajesty in Council from a 
decision of the Governor-General's Agent at Schore in Bhopal. Hansraj 
v.SundarLal. ... 12C.W.N. 585=7 C.L.J. 520= 138 P.L R. 1908=10 

Bom. L R. 581 = 18 M.LJ. 266=99 P.W.R. 1908= 14 Bur. L.R. 146=4 

M.L.T. 25=80 P R. 1908 = 35 C. 648 = 35 LA. 88. 

OUDH. 

Noth. -R. Chaubrajii Baksh v. Sri Narayan Singh, 12 O.C. 40.—An order 

under S. 52G, C-P.C., directing an award to be filed and ordering its en- 
1908 fcrcement, is a decree within the meaning of the Code. In such a case no 
appeal will lie, except in so far as the decree is in excess of or not in 
accordance with the award. The question whether arbitrators have been guilty of 
misconduct cannot be considered in such an appeal. 

( 40 ) - Civ. Pro. Code {Act XIV o/1882), S. Fresh evidence, 

admission of, by appeal Coxtrt, with assent or without objection 
(1909) — Regularity, if may be questioned on further appeal—Question 

of fact, differing decisions on—Materials not same in both 
Courts — Interference in appeal by Privy Council —Practice. Where the 
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APPEAL— (Confiujwti). 

5.—(to Privy Council)—(Con«n«erf). 

apellate Court, with the assent of both sides, examined three witnesses 
and a so admitted documentary evidence, and there was nothing to show 
that the admission was objected to at the time : 

Held, that It was not open to a party, on appeal to the Privy Council 
to take exception to the regularity of this procedure. 

Where, on a pure question of fact, viz., the genuineness of a Will 
two Courts in India differed, but the materials before them were not! 
owing to the admission of fresh evidence by the Appeal Court, entirely 
the same, the Judicial Committee could not reverse the appellate judg¬ 
ment. unless satisfied that it was wrong. Not being so satisfied, they 
dismissed the appeal. Jagarnath Pernhad v. Hanuman Pcrsliad 

13C.W.N. 830=I0C.L.J. 74 M.L.T. 7= 11 Bom. L.R. 861=' 
36 C. 833=3 Ind. Cas. 46S = !9 M.L.J. 435 = 36 I.A. 221, 

(41) - Practice—Dismissal of the aimal—Amendment of the decree 

under appeal—Absence of petition of appeal by the respondents, 
(1910) Their Lordships dismissed the appeal, but amended the decree 
appealed against, by providing for interest subsequent to the 
decree, in accordance with the prayer in the petition for special leave to 
appeal presented by the respondents, wlio did not lodge their petition of 
appeal as required under the Judicial Committee Rules, 1908. Kasim 
Ahmed Jeioa Narain Chetty ... 12 Bom. L.R. 646 = 

12 C.L.J. 231 =20 M.L.J. 630 = 37 C. 623 = 8 M L.T. 229. 

(42) -Deposition of Ruler of Native State by Government_No 

appeal to Privy Council--See Act OF State, No. 8, 32 C. 1. 

(43) -when lies, though the person aggrieved is not the King’s 

subject—No appeal lies to Privy Council from Courts In Kathiawar or 
from the decision of Bombay Government on appeal—See Native 
'States, No. 1, 33 C. 219. 

( 44 ) -affirmed on ground wholly different from those relied upon 

by the Lower Court—Costs of respondent disallowed—See Costs No 13 
8 M.I.A. 170. 


( 45 )-The Privy Council will not act as a Court of original juris¬ 

diction and receive documents in—See JURISDICTION, No. 20, 3 M.I.A. 324. 


( 40 )-Objection to admissibility of a document cannot be taken 

for the first time in—See Evidence. No. 15, 34 C. 1059. 


( 47 )-Question of fact, Lower Courts failing to decide principal_ 

Interference of the Judicial Committee—See Practice. No. 103.13 M.I.A. 

232. 


( 48 )_Local investigation—Judicial Committee’s interference_ 

Questions of fact decided by two lower Coarts—See Practice, No. 104, 

13 M.LA, 607. 

33 ' 


k 
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( 49 ) _Absence of substantial error either in findings of fact or prin¬ 

ciples of law—Judicial Committee’s interference—See PRACTICE, No. 109, 

14 M.I.A. 401. 

(50) -Concurrent findings of fact—Miscarriage of Justice or viola¬ 

tion of law not proved—Interference by Privy Council—See PRACTICE 
OP Privy CorNCiR, No. 122, 31 C. 871. 

( 51 ) -Concurrent findings of fact reversed by Judicial Committee 

—See Practice, No. 115, 3 M. 384 = 8 I.A. 143. 

(52) _Original Court’s decision, on fact, affirmed by the first 

apuellate Court—Question of law. non-existence of—See Civ. PRO. 

Code (Act XIV of 1882), No. 96, 23 C. 918 23 l.A. 102. 

(53) -Alteration of decree on—Alteration asked for 

without cross-appeal—See Civ. Pro. Code (Act XIV of 188 ), o. , 
23 0. 922. 

(54) -Effect of order of Privy Council dismissing suit on power of 

High Court to make orders in suit—Petition for the amendment ot an 
order in Council dismissing suit—See Act 11 OF 1874 (ADM1NISTR.4TO 
General). No. 2, 22 C. 1011 22 l.A. 203. 

( 55 ) -Appellant when may be allowed to succeed upon a new case 

—See Act 1 of 1869 (OCDH Est.ates). No. 20, 2 C.L.J. 194. 

( 5 G)-Objection to suit not taken in Lower Court not allowed to 

be taken in-See Mortoaoe (Eedemption). No. 65, 31 C. 332. 

6.—(Compromise of-). 

( 57 )- Jiifjht of—Fraud. In a suit brought on behalf of an infant 

daughter by her mother as guardian, a decision was given 
(1876) partly for and partly against the defendant, who, theieupon, 
filed an appeal, which he afterwards withdrew in accordance 
with the terms of a compromise purporting to have been made with the 
mother and daughter. Subsequently, at the suit of the daughter, the 
compromise was set aside as fraudulent and collusive, and a review of the 
original decision, in so far as it was adverse to the plaintiff s interest, was 
allowed. The defendant then applied that his appeal might be revived, 
but his application was rejected by the High Court, on the ground that 
he had deprived himself of his opportunity of appeal by his own fraudu¬ 
lent conduct. Held, by the Judicial Committee, that the effect of setting 
aside the compromise was to remit both parties to their original rights, 
and that, if the plaintiff was to be allowed to be heard against so much 
of the original judgment as was unfavourable to her, the defendant must 
similarly be heard against so much of the same judgment as was un¬ 
favourable to him. Khajooroonissa v. Roxoshan Jehan ... 

26 W.R. 36 = 2 C. 184=3 l.A. 291=3 Sar. 629 = 3 Suther. 287. 


appeal— 
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7- •—(Cross Appeals). 

(58) Appeal reganlimj only one of several issues~No cross-appeal 

(1859) do Deroanny Court, the whole cause is before that Court, 

is not ‘‘"'’’““gh the appeal is limited to a single issue. A cross-appeal 
.s not necessary. Pranuath Boy Ohoiodry v. Bookea Be,jam 

4 W.R, 37{P.C.)=I Suther.367=l Sar. 692 = 7 M.I.A. 323. 

(59) — 


Forniahtu of lodghig cross-appeal xoaioed. If both parties 
'3'ssatisfied with a decree of the Court below, a cross-appeal 
U861) IS necessary. An appeal was brought from part of a decree 
At the hearing, held, that, although the whole decree was not 
open to the respondents, who had not appealed, yet, in the circumstances 
leave to present a cross-appeal ought to be permittee^. 

The appellants having waived the formality of lodging a cross-appeal 
the appeal was heard from the whole decree. Myna Boyee v. Ootaram ’ 
2 WR.-.1 P.C.)=. Sar. 797=, Suther. 4S2 = 2 M.H C.R. 196^^ 

(60)— 


allowed, though out of time, on certain conditions \ cross 

^ in InJia 

(1861) although not interposed within the proper time, admitted 

upon conditions, (l) of the principal appeal being prosecuted ; 

and ( 2 ), that the principal and cross-appeals be heard on one printed 

case. Omanath Chowdrg v. Sheikh Nujeeb Chowdry 

• • • 

I Sar. 812 = 8 M.I.A. 498. 

(61)-Two sets of appellants having separate interests and havinn 

claims against each other as well as against the respondents allowed to be 
heard by two Councils, one for each set of appellants—See pRArTTPP m... 

174. 3 M.I.A. 138. ’ 

* 

•allowed by the Judicial Committee though Respondent did 

nrlia. fnr IfiavAf.A <3 nn^o "Pn XT-, rtn -r a ... 


(62) 


-anuweu uy uuo j uuiuiai vyoramiuee though -Kespondent die 

not apply in India for leave to appeal—See Puactick, No. 32, G M.I.A 464 


8.-(Dismissal of—for want of Prosecution). 

(63)- Dismissal of—by Sudder Court where no steps taken by 

appellant after grant of leave to—. An appeaBwas allowed in 
(1856) October, 1854, by the Supreme Court at Calcutta to England. 

After the allowance of the appeal, no further steps were taken 
by the appellaut. In March, 1856, the Judicial Committee, upon a certi¬ 
ficate of the Registrar of the Supreme Court that no further proceedings 
had been taken after the order allowing the appeal, dismissed the appeal 
at the instance of the respondents, for want of prosecution. SretmuUy 
Bdbutty Dosseev. Badanauth Sein ...I s«r. 547=:6 M.i.a. 346. 
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( 54 )- Speciol leave to appeal—Appeal dismissed with costs for want 

of prosecution. Upon special application, permission to appeal 
(1864) was granted in December, 1860, upon condition of the appellant 
depositing, with the Registrar of the Judicial Committee of 
tlie Privy Council, tlie sum of £. 300, for costs. The record was trans¬ 
mitted from I>idi<f, and the respondent brought in his printed case, but 
tlie appellant, tliough served with the peremptory notice, did not lodge 
his case or take any other step in the matter. In such circumstances, on 
application bv the Respondent, the appeal was dismissed, and the respon¬ 
dent’s costs directed to be paid out of the sum deposited in the Council 
Office, the balance to l^e returned to the appellant. Gour Monee Debia v. 
Khnjah Abdnol (iinviec ... 2 Sar. 60 = 10 M.I.A. 59. 

9.—(Ex parte hearing of—). 

(65) -Their liordships declined to hear an appeal, from the Sad¬ 

der Deirannu at Madras, e.K parte, v/ithout evidence of the 
(1844) respondent having been personally served with notice, that 
the appeal was pending ; and ordered the appeal to stand 
over, witli leave for the appellant to proceed in the Court below, to 
render the service of sucli notice effectual. Konadri/ Volabha v. \(dia 
Tombitrati ... ... ... ... 4 M.I.A. 213. 

(66) -No appearance having been entered by the respondents, to 

appeal from Lidia, and the appellant's case being ready to 
(1847) lodge for hearing, their Lordships, upon the application of the 
appellant, made an order, that the respondents should be 
served with notice, that, unless they brought in their case without delay, 
the appeal would be lieardex parte ; giving the appellant liberty to proceed 
in the Court below, to render such service effectual: and the Court was 
ordered to certify to the Judicial Committee what had been done with 
respect to the same. Tl'/.sc v. Kiskenkoomar Boas ... 4 M.I.A. 201. 

PRIVY COUNCIL. 

KOTE.-R. Thomas Alexander Wise v. Jagabandhu Bose, 12 M.I.A. 477 = 

2B.L.R. (P.C.)69. —In this case the subject-matter was the same aud the 
1869 suit on the bond was dismissed as regards both principal and interest, on 
the ground that it formed part of the transaction of the lease, and was 
thus tainted with usury and contravened Beng. Reg. XV of 1793. 

10.—(Extension of time to appeal). 

(67) - E.rtension of time to appeal, jurisdiction of Judicial Commit- 

. . tec to (jrant. The Judicial Committee have no jurisdiction to 

' entertain an application for extension of time to appeal, until 

the petition of appeal is lodged. Gungadhur Seal v. Sremulty Eadda- 

money Dossee ... ... ... I 5ar. 532 = 6 M.I.A. 209. 
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11 -—(Leave to —to Privy Council). 

(t)8)-The right of appeal given by tlie Charters of netujal, Madras, 

and Bombay, is not confined to cases where a right or duty is 
(1810) finally decided, but includes interlocutory judgments, decrees, 
01 dectetal orders : such appeal does not, however, extend to 
the finding of a jury upon issues directed from the Eijuity side of the 
Court; DO motion for a new trial having been made, nor exceptions taken 
to the Master’s report founded on the verdicts in sueh issues, Nathoo- 
hhoy Ravulass w Mooljec Madoiodnss ... I Sar. J98 = 3 Moo. P.C. 87 = 

2M.I A. 169. 

(69) -Leave to ap))eal granted, on payment of costs, from an oi-der 

of the Sadder Court at Bombay, decreeing interest upon the 
(1813) amount awarded by the judgment of the Court; the appellant 
having failed to apply to the Court in India within six months, 
as required by the order in Council of the 10th April 1838. Kirkland v. 
Modce Pestorijee Khoorshedjee ... ... l Sar. 270 = 3 M.l.A. 220- 

(70) -The Supreme Court, in overruling the objections to the 

jurisdiction of the Court, refused leave to appeal; the subject- 
(1850) matter of the action being trifling, and under the amount 
I'equired by the rules of the Privy Council. Upon petition, 
the Judicial Committee granted leave to appeal, but upon terms of the 
appellant paying the respondent’s costs of the appeal, to enable him to 
•appear to prevent the question being argued ex parte. Spooner v. Jnddowt 

I Sar. 363 = 6 Moo. P.C. 2S7 = Perry O.C. 392 = 4 M.I.A. 353. 

PRIVY COUNCIL. 

NOTES.-R. Castrique v. Butligieg, tO Moo. P.C. 9* (1031.—Where 4 M.I.A. 

353 was cited for the proposition that the Privy Council would grant 
1655 leave as an indulgence, upon a disputed point of law, though the appeal¬ 
able value was less than that provided by charter or otherwise. 

( 71 ) - Salvage cause—Dismissal of the case of the salvors—Leave to 

appeal from the principal sentence —-Vo objection to competency 
(1851) of appeal taken in huUa. In a salvage case, the Supreme Court, 
by its sentence pronounced in March, 1849, dismissed the claim 
•of the salvors. In the month of April following, the promovents moved 
lor a rule nisi to show cause why the defendants should not pay their 
costs. This rule the Court refused. In August, in the'same year, the 
promovents applied for, and the Supreme Court granted, leave to appeal 
to England ir6m'the principal sentence of March, 1849. No objection 
was taken to the competency of the appeal in Bombay by the Respondents, 
nor was any protest against the right of appeal entered in England, but 
ihe respdndeftts at the hearing objected to the reception of the same, con¬ 
tending that the appeal was pre-empted by the proceedings had in th© 

month of April. 
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-11.—(Leave to—to Privy Council)— {Continued). 

Held, that such objection was fatal, that the application for costs, 
after the decision in the cause, had the effect of absolutely pre-empting 
the appeal, so as to entirely take away from the Supreme Court the power 
of granting leave to appeal, as nothing could, after the proceedings in 
Ajiril, be done to restore the appeal from the principal sentence. Costs 
of appeal, under the circumstances, refused. Loughnan v. Haji Jooiub 
lihiiladina ... ... I Sar. 4 10 = 7 Moo. P.C. 373 = 5 M.I.A. 137. 

PRIVY COUNCIL. 

NOTE.- R. Babu Kasi Persad Narain v. Mussumat Kawal-basi Koer, 

1851 S M.I. A. 146.— See No. 99, infra. 

(72) - Leave to appeal to Privy Council granted on certain condi¬ 

tions though time limited by Charter expired. Leave given to 
(1852) appeal, under the circumstances, though the time limited by 
the Bombay Charter had expired, and the decree of the Court 
below sanctioning the sale of real estate—the subject of the suit—had 
been partially acted on ; the petitioner undertaking not to disturb the- 
possession or title of the purchasers of any part of the property actually 
sold : to give security for costs, and to abide by any order which the Judi¬ 
cial Committee might think fit to make, touching the matters in dispute. 

In re Musadee Muhomed Cazum Slierazec, ... ... l Sar. 416 = 

8 Moo. P.C. 90 = 5 M.LA. 196; 

( 73 ) - granted ex parte— Bight of respondent. If leave to appeal be- 

obtained ex parte, the respondent may, as a matter of course, 
(1854) present a counter-petition to dismiss. Sibnarain Ghose v. 

HuUodhnr Doss... I Sar. 532=9Moo. P.C. 354 = 6 M.I.A. 207. 

CALCUTTA. 

j.jO'i’g -R. Syud Ja0ur Hossein v- Shaikh Mabomcd Ameer, 13 W.R. 351.-“ 

The High Court set aside an ex parte order admitting the appeal though 
out of time, on the ground that the order was procured by a fraudulent 
misrepresentation. 

(74) -Leave to appeal granted under misconception—Practice— 

See Act XXII of 1886 (Ocdh Rent), 25 A. 1, supra. 

(75) -granted ; but an application made ex parte to stay proceed¬ 

ings in the Court below pending the appeal, refused—See PRACTICE,. 
No. 40. 10 M.I.A. 78. 

( 76 ) -Leave to appeal to Privy Council granted in India ultra 

-Dires —Objection by respondent at hearing of appeal before Privy Council— 
Appeal dismissed—See Practice, No. 42, 2 I.A. 205. 

(77) -Leave to appeal granted on condition of appellant tendering: 

security for a certain amount—Failure of appellant to comply with the- 
condition imposed—Order of the Privy Council on respondent’s objec¬ 
tion—See Practice, No. 36, 5 M.I.A. 372. 
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1 I.—(Leave to-to Privy Council) 

(78)— 


(Cmicluded). 


—Refusal of certificate of leave to—Finality of an order with 
^feience to the admission of an appeal to Her Majesty in Council—See 
Civ. Pro. Code (Act XIV of 1882), No. 75. 17 A. u‘2*=22 I A i. 

(79)——Leave to—Refusal of certificate—Grounds to be stated—See 
Civ. Pro. Code (1882), No. 103. 29 M. 194. 


12. —(Special leave to-to Privy Council). 

(30)- Leave to appeal to the Privy Comcilyranted after six months 

from decree—AiUhority of Supreme Court to yraiit leave after 
(1827) SIC months—Leave yranted by the Privy Council as a special 
case. The Supreme Court at Madras admitted an appeal to 
the Ring in Council, after the expiration of six months from an original 
decree. Held, that the Court was not authorised by the ^ladras Charter 
of 1800, creating the Supreme Court, to grant leave to appeal. 

Upon a special application to the King in Council, founded upon the 
fact that the uniform practice of the Supreme Court at Madras, though 
upon an erroneous construction of the Charter, was to admit only appeals 
upon a final decree; leave to appeal was granted by the Privy Council. 
The East India Company v. Syed Ally ... I Sar. 867 = 7 M.I.A, 5S5, 

BOMBAY. 

Notes, -R. Mahant Ishvargar Budhgar v. Caudasama Amarsang, 8 B. 548 

1884 —A party has no right of appeal to the Privy Council from an inter¬ 

locutory decree, unless a certificate is obtained, under cl. (c) of S. 595. 
Civ. Pro. Code, that the case is a fit one for such appeal. 

OUDH. 

-D. Tasadduk Rasul v. Shaikh Farzand Husain, 1 0. C. 205 (209).—See the 

1898 same case noted at p. 15, supra. 

(81)- Leave to appeal to Privy Coxincil. In an action, the Court 

at Calcutta gave damages, the amount of which was under 
(1880) the appealable value prescribed by the Calcutta Charter. As 
an important point of law was involved, special leave to appeal 
was, upon petition, granted. Mogers v. Rajendro Dull 

2 W.R. 51 (P.C.)= I Sar. 755= 13 Moo. P.C. 209 = 3L.T. 160 = 

9W.R. M9(Eiig.)=l Suth. 4I3 = 8M.LA. 103. 


PRIYY COUNCIL. 

NOTE.—tR. Mutbusawmy Jag-avera Yettapa Naiker «. Venkateswara Yettia, 
186S 10 M.I.A. 313.—See No. 24, supra. 

(32)- Order in Council, dated Kdh April, 1838— Granting leave to 

appeal discretionary with their Lordships. An estate, the sub* 
(1860) ject of the suit, was charged with a fixed annual quit-rent 
of Rs. 64, which the Sudder Court decreed with a declaration 
of the right of the plaintiff to an enhanced rent of Rs. 822-13-0. Held, 
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-12.—(Special leave to —to Privy Council}— [Continued). 

that the value of the subject-matter in suit, in the circumstances, ought to 
be estimated as amounting to Rs. 10,000, and, upon special petition, leave 
to appeal granted. .Vrce Matty Ranee Sarnomoijee v. Maharajah Suttees- 
chunder Roy ... ... ... 3 W.R. 14 (P.C.)= I 5ar. 741 

= 13 Moo. P. C. 469= I Suther. 399 = 2 5uther. 95, 182, 309 = 8 M l.A. 165. 

N.B. -■“ Taking the case to be within the meaning of the Order in Council, 

it is clear that the value of the matter in dispute will exceed Rs. 10,000 ; for, of course, 
an estate, held at a quit-rent of Rs. 64, must be increased in value to an amount f.ar 
exceeding Rs. 10,000, if it be chargeable with a rent of Rs, 822, the amount of the 
enh.xnced rent given by the decree. Their Lordships, however, do not think it neces¬ 
sary to decide whether the case falls within the meaning of the Order in Council or not. 
They think that whether it falls within the Order in Council, or within their discretion, 
the leave to appeal ought to be given.” 

(83) - Special leave to appeal. Special leave to appeal given in a 

case involving a question of tenure service called Chakeeraii, 
(1860) although tlie subject-matter in dispute was below the appeal¬ 
able value; there being many other suits depending on the 
decision of the case. Joijkissen Mookerjea v. The Collector of East 
Burdwan ... ... ... 1 Sar, 773=8 M.I.A. 265. 

(84) - Leave to appeal granted under special circumstances. The 

sum involved was under the prescribed amount limited by 
(1860) the Order in Council of the 10th April, 1838. Upon a 
special application, the fact appearing that the question in¬ 
volved the construction of an Act of Parliament respecting the opera¬ 
tion of the Law of insolvent debtors in India, leave to appeal was 
granted. Kerakoose \. Brooks ... 4 W.R. 61 (P.C.)= I Suther. 426 = 

3 L.T. 712=14 Moo. P C. 452= I Sar. 778 = 8 M.I.A. 339. 

BOMBAY. 

NOTE.-R. Wacleod v. B.B. & C.I.R. Co., 7 Bom. L. R. 337.—On 

1905 appeal, p. 618—On the question of the Official Assignee’s title to the 
after-acquired property of an insolvent. 

(85) - Application for special leave to appeal — Necessity to state jail 

particulars of case and. particular points of law involved. A 
(1866) petition for special leave to appeal contained a general state¬ 
ment of the proceedings in India, and an averment, that they 
were irregular and contrary to law. Such petition ordered to be dismissed 
or to stand over for amendment, as being too general and vague. 

It is incumbent upon a party applying for special leave to appeal to 
set out in the petition a full statement of the facts and legal grounds, to 
show that there is a substantial case on the merits, and a point of law 
involved, proper to be determined by the appellate Court. 
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-l2.-(Special leave to — to Privy Council)-(Cc»i/im 4 fd). 

On an amended petition, stating in detail the facts, and specifically 
showing legal grounds of objection to the decrees and order of the Court 
below refusing leave to appeal, special leave to appeal was granted. Goree 
Mo7iee Dossee v. Juggnt Indro Narain Choivdcry, 2 Sar. 207= II M l.A. I. 

( 86 ) p'oni the Original decree and the order refusing review. In 
circumstances, where the six months prescribed by the Order 

(1868) in Council of 10th Aprd, 1838, from the date of the decree of 
the High Court at Calcutta, had expix’ed, special leave to 
appeal from the original decree and the order refusing a review was 
allowed. Nagejider Chunder Ghosey. Mahonied Eustiff ... 2 Sar. 358» 

10 B.L.R. 406 = 3 Sar. 151 » 12 M l.A. 107. 

(87) - Special leave to appeal when may he granted though below the 

appealable value. Special leave to appeal granted, altliough the 
(1868) amount involved in the action was under the appealable value, 
Es. 10 , 000 ; there being, ( 1 ) an important question of law 
raised and eleven other actions brought involving the same question of 
law, and which had been directed by an order of the Court below to be 
beard upon the same evidence and concluded by the same judgment; and 
( 2 ) the aggregate amount involved in the actions being more than the 
appealable value. Ko Rhine y. Richard Snadden 

5 Moo. P.C. (N.S.) 67=L.R. 2 P.C. 50*37 L.J. P.C. 119. 

( 88 ) -On special application for leave to appeal from two decrees 

of the Sadder Court and also two decrees made by the Court 
(1869) of first instance, the order in Council made on the leave given 
was confined to the Sadder Court decrees. Held, that such 
order was, for the purpose of the hearing of the appeal, to be considered 
as embracing all four decrees. Ram Chunder Dutt v. Chunder Coomar 
Mundul ••• 2 Sar. 507= 13 M.I.A. 181. 

( 09 )-The Judicial Committee will not entertain an application for 

special leave to appeal to Her Majesty in Council from a decree 
(1870) of the High Court, where the subject-matter in suit is under 
the appealable value prescribed by the 39bh and 40th section 
of the Bombay Charter of 1862, unless the petitioner has applied to the 
High Court for such leave, and has been refused. Gungowa Rome Malupa 
V. Erawa Rome Jogapa ... ••• 2 Sar. 583= 13 M. I.A. 433. 

( 90 ) - Special leave to appeal fro^n an order taking a minor from 

her mother’s custody. Special leave to appeal allowed from 
(1870) an order of the High Court of Judicature for the North-Western 
Provinces of India, by which order, an infant daughter was 
taken from'the custody of her mother, a Mahomedan, on the ground that 
24 
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the minor s deceased father had been a professed Christian, and her mother, 
who was, as the Court held, living in adultery, was inducing her daughter 
to adopt the faith and habits of a Mahomedan. Liberty given, pending 
the hearing of the appeal, to the petitioner to apply to the High Court 
to have access, at suitalde times, to her daughter. In re Skinner 

2 Sar. 615 = L.R. 3 P C. 451 =7 Moo. P C. (N.S.)297= 13 M l.A. 532. 

CALCUTTA. 

Note. -R, lo the matter of A. E. Carcaw, an infant, 1 Hyde 143.—The 

High Court in itsequitable jurisdiction has authority to interfere with the- 
1862-1863 legal right of a father to the custody of his child, if he be an improper 
person. 


- Special leave to appeal—Importance of the question involved. 

The question in this case was whether a Zillah Court, refus- 
(1873) ing to set aside an order of a Registrar refusing to register a 
compulsorily registrable document under the Registration Act 
Mil of 1871, had power to admit a petition for review and whether, 
when such a petition has been admitted, the High Court had power to 
interfere with the order of the Zillah Court. Considering the importance 
of the question involved, the Judicial Committee granted special leave to 
appeal. Meer Beasut llosseinx. Hadjee Abdoollah ... I I.A. 72=3 Sar. 315. 


Consolidation of appeals—Defendant acceptinq the consolid' 
ated value irrecludcd from questioning valuation of appeal to 
(1873) Privy Co^^^Ic^7. Two suits, each of which was valued at less 
than Rs. 10,000, were consolidated and heard together by the 
Couit of first instance. The defendant accepted, and acted upon, such 
valuation in preferring an appeal to the High Court. The defendant 
having succeeded in the High Court, the plaintifi' applied for leave to 
appeal to the Privy Council. The defendant contended that no leave 


ought to he granted on the ground that each of the two appeals, taken 
separately, was less than Rs. 10,000 in value. Held, the defendant having 
consented to, and acted upon, the consolidation of the suits and having 
also accepted the consolidated value for purposes of his own appeal to- 
the High Court, it was not open to him to question the valuation of the 
plaintiff for purposes of the latter's appeal to the Privy Council. Under 
the ciicumstances, special leave to appeal was granted. Kristo Indra 
Saha V. Huromonec Dassee ... ... I I.A. 84 = 3 Sar. 317. 


(93) Special leave to appeal—Decrees of the High Court made on 
cross-ajijieals Procedure. The High Court passed a separate 
(1896) decree, on a cross-appeal, identical in terms with those of a 
deciee passed on the appeal in the same suit. From the 
latter decree, an appeal to Her Majesty in Council was then declared by 
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the High Court to be admitted under S. 603, Civil Procedure Code. But, 
the defendant’s application to have his appeal from the decree on the cross¬ 
appeal. similarly admitted, was refused. The Judicial Committee was of 
opinion that special leave should be granted to appeal from this decree, 
without further security being required than had already been taken in 
lespect of the appeal in the other. Muhamviad Ikmm-ud-din v. Musammat 
Najiban ... ... ... 19 A 95 = 23 I.A. 167=7 Sar, 


(94) Refusal by High Court to grant leave to appeal to Privy Council — 
Application to Privy Council for special leave-— Vahie of the 
(1906) matter for appeal, within S. bOO. In a suit for damages for 
Rs. 30,000, on the original side of the High Court, no assess¬ 
ment of the amount of damages having been made by the Court, an appeal 
was preferred before the appellate side of that Court. The appeal was 
dismissed and an application for leave to appeal to the Privy Council was 
made, which was refused by the High Court, on the ground of the peti¬ 
tioner’s failure to establish the value of the matter in dispute, for the 
appeal, to be Rs. 10,000 or upwards. A petition, preferred to the Privy 
Council thereon, for special leave to appeal, was granted, tlieir Lordships 
holding that the value of the subject-matter of the suit must be taken to 
be the value for the purposes of the appeal, unless a different value has 
been determined for the latter as result of enquiry by Court or otherwise. 
Ikramul Huq v. Wilkie... 33 C. 893 = 6 C.L.J.682=II C.W.N. 946 = 

17 M L.J. 454 = 2 M.L.T. 448=3 A.L.J. 740 = 33 I.A. 106. 


(95)- Special leave — Pelitio7i if lies—Prerogative of Crown — Ex¬ 

clusion must be express—Forfeiture of rights by Sovereign and 
(1908) subject—Native Appellate Court of New Zealand—Decisions 
declared final and conclusive by Statute — Effect. The prero¬ 
gative of the Crown cannot be taken away except by express words. 

The Native Appellate Court and the Native Land Court of New Zea¬ 
land have been given exclusive jurisdiction over the civil rights of natives 
in land and in matters of succession, probate and administration, the 
object being to provide for the determination of disputes among the 
natives according to their own customs. The statute which constituted 
the Native Appellate Court declares that the decision of the Court shall 
be “ final and conclusive." 

_that this does not exclude a petition to His Majesty for leave 

to appeal. The Native Appellate Court was given jurisdiction over mat¬ 
ters which but for its creation would have been subject to the jurisdiction 
of the ordinary law Courts, and the exclusion of the right to appeal would 
therefore be a forfeiture of existing rights on the paiii of Sovereign and 
subject. In the matter of the WillofWiMatua ... 12 C.W.N. 1081. 
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-12.—(Special leave to—to Privy Cf>unc\\)— {Concluded). 

Mis-statements in application for special leave to appeal— 
Bonafides of such mis-statements—8ee Hindu Law (Will) No 488 
4 A. oOO 9 I.A. 70. 

(97)-Special leave to Terms—Respondent’s costs to be paid by 

appellant in any event—See LandlokI) and Tenant, No. 3. 21 A. 496 
26 I.A. .58. 

(9H)-Special leave granted to —Power of High Court to appoint a 

Receiver of the property in dispute—See RECEIVER, No. 2, 10 C.L.J. 326. 


13.—(Parties to-). 

(99)- Death of a f>olc appellant pending appeal to England — Sub¬ 

stitution of one of the respondents instead—Objection to such 
(1851) substitution at hearing of the appeal — Practice. Pending an 
appeal to England the sole appellant died, and the Sudder 
Court made an order substituting one of the respondents in his stead 
as appellant. Semble : It is not competent to the other respondents to 
object to such order at the hearing of the appeal, the proper course being 
to move the Sudder Court to discharge such order.. Babu Kasi Persad 
Narain v. Mnssumaf Katvalbasi Kooer ... I Suther. 225= I Sar. 412 = 

5 M.I.A. 146. 


PRIVY COUNCIL. 

Notes. -R. Loughman v. Haji Joo'sub Bhulladina, 5 M.I.A. 137.—See 

1851 No. 71. 

BOMBAY. 

-R. Tukaram w. Hari, 6 Bom. L.R. 612 (621)=28 B. 601.—According Co 

S. 4 of the Mamlatdar’s Act, the jurisdiction of the JIamlatdar is of a 
1904 limited and special character with the conditions of it distinctly defined. 

It is only where those conditions are fulfilled that the Mamlatdar’s 
jurisdiction arises, not otherwise. 

CALCUTTA. 


-R. Jadunand.an Koer v- Ramjiban Lai, 10 C.L.J. 331 (334) = 4 Ind. Cas. 455. 

Any order for substitutiou made by the High Court is subject to the rules 
1909 of the Judicial Comorittee and such directions as may be given by their 
Lordships at the hearing of the appeal. (See, also, the same case under 
7 M.I A, 1, No. 11, supra). 


(100) .4 parly, not impleaded in appeal to the Judicial Committee, 

made, on special motion, a co-respondent. Special leave to 
(1867) appeal was granted cx-parte. The Appellant made only two 
of the parties to the suit respondents. On application by 
another party to the suit, whose interest was affected by the appeal, 
the original petition for leave to appeal was ordered to be amended, and 
the party applying made a co-respondent. Nawah Umjad Ally Khan v. 
Mussumat Mohuindee Begum ... 10 W.R. 25 (P.C.) = 2 Suther- 

98 = R. and J.’s No. 7 (Oudh) = 2Sar. 315=11 M.I.A. 517. 
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14.-(Re-hearing; of-). 

(101)-The re-hearing of an appeal heard ex imrte, on whioh an 

Order in Council had been made, refused, the default in not 
(1869) appearing and contesting the appeal being occasioned by the 
Agents of the respondent, who sought to have the appeal 
re-heard. Exp. Khto Nauth Roy ... L.R. 2 P.C, 274 =S Moo PC 
(N.S.) 373 = 2 B.L.R. (P.C.) 60 = 38 LJ.P.C. 21=20 L.T. 333= 17 W.R. 521 = 

12 M.I.A. 254. 


PRIVY COUNCIL. 


NOTE.- App Pertab Narain Singh v. Subbao Kooer, hi re. 4 C. 184 (18S) = 

1879 5 I.A. 171.—For particulars. See PRACTICE, No. 70. infra. 


(102)- Alleged leant of notice to resf/ondent—Appeal heard e.x parte. 

There is no rule, among those made by the High Court under 
(1896) the authority of law. that the respondent in an appeal to the 
Queen in Council shall receive formal notice of the transmis¬ 
sion of the record of the appeal, ot the pendency whereof he has had 
notice. The mere allegation, that tiie respondents in this appeal had. in 
consequence of their having had no express notice that the appeal had 
been set doxrn for hearing, allowed the hearing of the appeal to take place 
ex parte, was not considered sutticient to entitle them to a re-hearIng 

thereof. Lalta Prasad v. Sheikh A:iz-n(J-din ... 19 a, 209 = 

24 I. A. 49 = 7 Sar. I23 = Bald. 529. 


(103) -Special leave to re-oiien whole case—See Hi.NDr L.\w 

(Partition), No. 275. 11.A. 1. 

(104) -heard ex parte —Re-hearing—See Pkactice, No. 70. 5 I. 

A. 171. 

15. —(Remand of-). 

(105) -Case remitted to Lower Court for fresh evidence—No 

adjudication made by Lower Court on the fresh evidence—Order of refer¬ 
ence varied by Privy Council—See Practice, No. 78, 3 M.I.A. 245. 

16 —(Restoration of-). 

(]^06)_ Ignorance of appellant of introduction of new rules. Appeal 

restored, after being dismissed for want of effectual prosecu- 
( 1854 ) fcioQ. within the time limited by the fifth rule of the Order in 
Council of the 13th of Jiaie, 1853 ; the new rules having been 
only recently adopted by the Siidder Court at Calcutta, and the appellant, 
in ignorance of their existence, being engaged in taking steps to prosecute 
the appeal within the time and according to the practice previously 
existing Gudadhur Purshad Tewarree v. Mussumat Soonderkooniaree ... 

1 Sar. 530=6 M.I.A. 201. 
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-16.--(Restoration of- ]—(Contimied). 

(107)-Appeal from the Suddcr Court in India, which stood dis¬ 

missed under Rule V of the Order in Council of the 13th June, 
(1854) 1853, for want of effectual prosecution, restored, as the 

Appellant was in ignorance of the existence of the new rules, 
the Suddcr Court having served the appellant (after interposition of the 
appeal) with notice that two years were allowed after the arrival of tlie 
transcript in Emjland, for prosecuting the appeal. 

Where Government securities for the due prosecution of the appeal 
anvl costs were deposited in the Registry of the Suddcr Court, the Judi¬ 
cial Committee, in restoring the appeal, dispensed with the usual recog¬ 
nizances in Enijlaml. Seto Lutchmeechund v. Seto Zoraiour Mull 

1 5ar. 531 = I Suther. 425=9 Moo. P.C. 351 =6 M.l A. 204. 


(108)-Restoration of an appeal was allowed, upon condition of 

the appellant lodging in England security for the costs of the 
(1857) appeal. Six months having elapsed without the appellant 
having lodged the required security, the respondent applied 
to dismiss the appeal by reason of the non-performance of that condition. 
As it appeared that the appellant’s agent was in daily expectation of 
funds from India, the case was. upon the appellant paying costs of the 
day, ordered to stand over for three months, for the appellant to perform 
that condition : in failure thereof, the appeal to stand dismissed. Hanec. 
Ilurrosoondrcc J)cbiah v. Hajah Pron Kishen Sing 

II Moo. P.C. 305=1 Sar. 590 = 7 M.l.A. 16. 


(109)- Dismissal of—for default of prosecution oiohig to Vakeel's 

illness — Act XIV of 1815. Act No. XVI of 1815, amending 
(1861) .-Vet No. XXIX of 1811, enacts, that it is competent to the 
Siulder Court in the case of the dismissal of an appeal for 
want of prosecution, upon the application of the appellant within three 
months after the appeal has been dismissed, to re-admit the appeal, if the 
appellant satisfies the Court that the dismissal was “ occasioned by the 
default of his Vakeel or by unavoidable accident.” 


An appeal was made to the Sudder Court at Calcutta, but in conse¬ 
quence of the absence from illness of the appellant’s Mookhtar,the written 
reasons of appeal were not lodged within six weeks, the time prescribed 
by Act No. XV of 1853. S. 6, and the appeal was dismissed. Upon 
application for re-admission of the appeal, the evidence showed that there 
had been no wilful delay, and that the appellant was in ignorance of the 
fact of the reasons of appeal not having been filed. Held, reversing the 
decree of the Sudder Court, that such circumstances constituted a case 
of "unavoidable accident,” within the meaning of the Act No. XVI of 
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-16.—(Restoration of- )~{Concluded). 

1845, and the appeal ordered to bo re-admitted on the file of pending 
oauses. Anundmoyee Dossee v. Poornoo Chunder Roy 

I Sar. 820 = 9 M.I.A, 26. 

(no)- Petition to restore an appeal—Terms nndcr which it was 

restored. Under Rule 5 of the Orders in Council of 13th June 
(1897) 1893, an ap\>eal was dismissed for want of prosecution on the 

8th October, 1896. The record had been received on the loth 
January, 1896, and since then no steps had been taken. The delay having 
been explained, and the cause of it considered sufficient, the appeal was 
restored to tlie tile, on conditions as to costs, and on security to bo given 

in England. Rabiabai v. Mahomed Ismail Khan 

21 B. 723 = 24 I.A. 128 = 7 Sar. 217. 

(ill)-Restoration of—dismissed for default in furnishing security 

—See Civ. Pro. Codk (.\ct XIV op 1882), No. 69, 8 A. 315 13 I. 

A. 57. 

17.—(Revival of-). 

(Xl2)- Revival against representative of Respondent. An appeal 

abated by the death of the Respondent. Administration with 

(1861) the will annexed was granted to the .•Vdministrator-General of 

Bengal. On tlie apijlication of the appellant, the appeal was 

revived against the Administrator-General, as the personal representative 

of the respondent. Oobind Cliirnder Sein v. Ryan 

1 W. R. 43 iP. C.) = 15 Moo. P. C. 230 = 3 Jur. N. S. 343 = 5 L. T. 559 = 1 

Sar. 831 = I Suthcr. 471 =9 M. 1. A. 140. 


CALCUTTA. 

_R. Jadunandan Kocr w. Ramjiban Lai, 10 C.L.J. 331 (334) See 

1909 same case under 7 M.I.A. 1, No. 11, 

(113) Revival of an—which had abated—See Act 1 OF 1869 (OULH 
Estates), No. 22, 21 I.A. 163 = 21 C. 997. 

iR -fSecond ). 


(114) 

( 1864 ) 


_ Special appeal to Sadder Dewanny Adawlut. Act No. 

XVI of 1853, c. 4, enacts that no special appeal should lie, nor 
shall any decision be reversed, altered, or remanded by any of 
the Sudder Courts upon the ground that the decision of any 


question of fact is contrary to. or not warranted by. evidence taken, or any 
probability deduced from the record. Held, that such enactment was to 
be carried to its full legitimate extent, except where the decree of the In¬ 
ferior Court is founded on an inference of law. when a special appeal lies 
to the Sudder Dewanny Adawlut. Thus, when the Judge of the Inferior 
Court stated that the iaclinatioo of his opinion was. that there had been 
a sale but that the defendant could not rely upon that defence, because he 
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-18.—{Second-)—(C’o>r/i7Ufcrf). 

had attempted to strengthen his case l)y a forged bill of sale and that the 
estate, if not sold, must have been mortgaged, as insisted by the plaintiff, 
and thereupon decided without further proof that the estate was mort¬ 
gaged ; and such judgment was held not to be a finding of fact, but an in 
ference of law, and analogous to a misdirection of a Judge to a jury, and, 
in such circumstances, a special appeal to the Sudder Dewanny Adawkit 
lies from such decree. Sevvaji Vijaya Jiuyhunatha Valoji Kristnan Gopalar 
V. Chinna Naynna Chetti ... ... 2 Sar. 88= 10 M-I.A. 151. 

BOMBAY. 

Notes.- R. Ramchandra Apaji v. Btlaji Bbaucav, 9 B. 137. — Where the 

defendant has been in possession, admittedly for more than thirty years, 

1884 and the plaintiff attacks such possession on the ground of his being a mort¬ 
gagor entitled to redeem, he must prove his own right as mortgagor 
clearly and indefeasibly. 

-R. Bala r. Shiva, 27 B. 271 (275> =5 Bom.L.R. 85.—When a plaintiff sues 

to redeem and the defendant denies the mortgage, the plaintiff must, in 
the first instance, “prove “ his title. 

- F. Dada Bio Shripati v. Genu Bin Appa. 5 Bom. L.R. 333-—A plaintiff seek¬ 
ing to redeem must prove the specific mortgage set up in bis plaint clearly 

1903 and indefeasibly, but the question of the proof necessary for the plaintiff 
to succeed must in each case depend upon and may be affected by the 
pleadings and the defence raised by the defendant. 

MADRAS. 

1382 -R. Sesli ivyar v. P.ippuvarada, 6 M. 185 (186).— 

ALLAHABAD. 

-R. Parmanand Misr v. Sahib Ali, 11 A. 438.—In a suit for possession of land 

by redemption of mortgage, the plaintiff must, before shifting the onus 

1889 to the defendant, prove prinui facie that his title is subsisting and that 
his suit is within time. 

(ll4-rt)- Appeal—Finding of fact by High Ccnirt on apecinl appeal — 

Interference. Where the ease is before the High Court upon 
(1874) special appeal, in strictness they have nothing to do with the 

evidence in the case. Meer Mahomed Hossein v. Forbes 

22 W.R. 316 = 2 I.A. !. 

CALCUTTA. 

NOTE.-R. Radha Prosad Singh v. Bal Kowar Koeri, 17 C. 726 (743) 

(F.B.). —A finding of fact as to what was the rental of the defendant 

1890 arrived at by the two lower Courts is conclusive, and cannot be disturbed 
in special appeal. 

(115)- Poluers of appellate Court to review lower Court's decision 

upon matters of fact. A Court would not be acting strictly 
(1879) within its powers upon a special appeal, if its judgment pro¬ 
ceeds upon inferences drawn from the evidence which are 
contrary to the inferences that had been drawn by the two Courts below, 
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-18.—(Second- )— [Continued). 

and so far involves a .^view of their decision upon matters of fact. A.ai 
AhBegy. ZafferAl, Beg ... ... Bald. 262. 

(116)- Special appml-Second appeal—Procedure in second ap- 


(1889) 


peal—Powers of Appellate Court—Question of fact—Civil 
Procedure Code (Act XIV of 1882), Ss. 684, 585.—The limita- 
tion to the power of the Appellate Court heal ing a second 
appeal, under Ss. 584 and 585 of the Code of Civil Procedure, 1882 
must be attended to. and the appellant cannot be allowed to question 
the finding of the first Appellate Court on a question of fact. Pertab 
Chundcr Gliose v. Mohendranath Purkait ... I7 c. 291 = 16 I.A. 233 = 

S Sar. 444. 


PRIYY COUNCIL. 

Notes.——R. Durga Cbowdbrani v. Jewahir Siogh, 18 C. 23 = 17 I.A 122_ 

There is no jurisdicbioo to entertain a second appeal on the ground of 'an 
1890 erroneous finding of fact, however gross or inexcusable the error may 
seem to be, unless there is an error or defect in procedure* 

-R. Shivabasavaw.Sangappa. 8C.W.N.865 = 1 A.L.J. 637 = 6 Bom. L.R. 770 .— 

It is within the jurisdiction of the Judges of second appeal to dismiss 
1904 a case, if they are satisfied tha4 there is “ no evidence to go to the jury,” 
because that does not raise a question of fact such as arises upon the 
issue itself, but a question of law for the consideration of the Judge. 


CALCUTTA. 

-R. Radha Prosad Singh v. Bal Kowar Koeri, 17 C. 728 (P.B.)._ Per 

O'Kvienly, J. at p. 742—Where two Courts have come to the same con- 
1890 cluaicn on a question of fact going to the foundation of the case (viz.) 

what was the rental of the defendant, it is not open to the High Court to 
interfere. 


-R. Kameshwar Pershad u. Amanutulla, 26 C. 53 = 2 C.W.N. 649.—As to the 

entertainment of second appeals, the provisions of Ss. 584 and 595 of the 
1898 Ppq Code should be strictly adhered to. 


-R. Ananda Chandra Sen v. Parbati Nath Sen. 4 C.L.J. 198.—There is no 

second appeal on the ground of an erroneous finding of fact however gross 
1908 or inexcusable. Where there is no error or defect in the procedure, the 
finding of the first appellate Court on a question of fact is final, if that 
Court had before it evidence proper for its consideration in support of the finding. 

IQQg _D- Ambioa Prosad Dass v. J. C. Galstaun, 18 C.W.N. 326 (327). 


BOHBAY. 


R. Bhagwantn. Kedari, 29 B. 202 (206) =2 Bom. L.R. 986. —An erroneous 
finding of fact is, by itself, no ground for a second appeal, though 
inferences drawn from the facts found might be called in question in 
second appeal. 


—~R. Balkrisbnav. Govind, 26 B. 617.—On the point that the High Court wjU 
1908 * not interfere with a finding of fact in second appeal. 


96 
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-18.—(Second-)— 

ALLAHABAD. 

-D. Sahiban Bibi r. Madho Lai. 4 A.L.J. 47S = A.W.N. (1907). 197.-The 

facts and circumstances of the P. C. case were different, and it does 

1907 not apply to a case where the contract has been entered into between the 
parties by reason of an innocent mikake on a point of law shared by all 
the parties. 

(117) - Second appeal not allowable on facts. No Court of second 

appeal can entertain an appeal upon any question as to the 
(1891) soundness of findings of fact by the Court of first appeal: and 
if there is evidence to be considered, the decision of that Court, 
however unsatisfactory it might be, if examined, must stand final. The 
plaintiff, to make good his claim against the estate of his deceased debtor, 
relied upon a document purporting to have been signed by the latter’s 
widow, since then also deceased. The Court of first appeal, however, 
found that there had been no actual execution of the instrument by the 
widow, and dismissed the suit. The burden of proving due execution by 
the widow lay upon the plaintiff, who relied upon it as binding the estate 
which she represented (a matter commented on in Kameswar Pershad v. 
liiin Bahadur Singh, G C. 843), After the decision of the second Court, 
no further appeal on the (juestion of fact was allowable. Baniratan Suhal 

V.2<andu ... ... 19 C. 249= 19 I.A. I =6 Sar. 119. 

PRIVY COUNCIL. 

Notes. -R. Ramgopai v. Shamskhaton, 20 C. 93 = 19 1-A. 228.—See under 

1892 Civil Pbocedure code (.\cT XIV of 1882), No. 84, infra 

-R. Lukbi Narain Jagadeb r. Jodu Nath Deo, 21 C. 504 = 21 I.A. 39.—See 

1893 Burden of Proof. No. 4. infra. 

CALCUTTA. 

-R. Kameshwar Pershad H. Amanutulla, 26 C. 53 = 2 C.W.N. 649.—See the 

1898j same case noted at p. 193. supra. 

-R. Auanda Cliandra Sen v. Parbati Nath Sen, 4 C.L.J- 198.—See the same case 

1906 noted at p. 193, supt a. 

MADRAS. 

-R. Chockalingam Pillai v. Mayandi Cbettiar, 19 M. 485.—The proper inference 

to be drawn from the terms of a document is a question of law for the 

1896 purposes of S. 584 of the Civil Procedure Code and can be considered in 
second appeal. 

(118) -Procedure in—Powers of Appellate Court—See 17 C. 291 = 

16 I.A. 233 5 Sar. 444, at p. 193, supra. 

(119) -Ground of—Substantial error in a first Appellate Court’s 

finding without any evidence to support it, is a good ground of second 
^tppeal—See Civil Procedure Code (Act XIV of 1882). No. 84, 17 C. 
875=17 I.A. 65. 
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-18.—(Second )— 

(ACT XIV OE 

(121)-There is no second appeal on a question of jW _Pr^i r 

Proceduri^ code (Act XIV of 1882), No. 89 16 C ?53 = 16 ll m 

^ h appeal—Finding not suuuor^ 

Code (IssTn; st'sgTV" -PP-‘-See G.v.d Procedure 

o.«-pi;;£“s2ffr4« 

N.P.—For cases bearing on “ Second Appeal,” see. further, under 

Civil Procedure Code (Act xrv of 1882). Ss. 584. o85. ■ 


19.—(-to Privy Council in Criminal matters). 

^ (]24)_The Bombay Charter of the 8th December, 1823 (granted 

in pursuance of the powers conferred on the Crown by 4 Geo.. 

.( 1846 ) IV., c. 71), after providing “that in aU indictments, infor¬ 
mations, and Criminal suits and causes whatsoever, the said 
Supreme Court of Judicature at Bombay shall have the full and absolute 
power and authority to allow or deny the appeal of the party pretending 
to be aggrieved.” proceeds thus;—“And we do hereby also reserve to 
ourself, our heirs, and successors, in our or their Privy Council, full power 
abd authority, upon the liumble petition of any person or persons aggriev¬ 
ed by a judgment or determination of the Supreme Court of Judicature 
at Bombay, to refuse his, her, or their, appeal thereupon, upon such terms 
and under such limitations, restrictions, and regulations, as we or they 
shall think fit, and to reform, correct, or vary, such judgment or determina¬ 
tion as to us or them shall seem meet.” 


Upon a petition, praying for leave to appeal from a conviction for 
felony : held, by the Judicial Committee of the Privy Council, that there 
was no power reserved to the Crown by the Charter, to allow appeals in 
criminal cases, such appeals being confined to civil cases only. 

Held, also, that the Charter having been granted by the Crown, by 
force of an Act of Parliament, must be construed with reference to the 
powers conferred by the Act, even though the prerogative of the Crown 
were limited by such construction, and that the Supreme Court alone has 
full and absolute power, to allow or deny permission to appeal in criminal 
cases. Senible :—No appeal lies, in cases of felony, to the Queen in Council, 
from any of the dominions of the Crown of Great Britain, which are 
governed by the law of Enc/land. The Queen v. Eduljee Byramjee 

I Sar. 305 = 5 Moo: P.C. 275 = 3M.LA. 468. 
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-— 10 .—( to Privy Council in Criminal matters)—(Con^inwi). 


PRIVY COUNCIL. 

notes. -R. Ex parte Macrea, 20 I.A. 90 = (1893) Ap. Gas. 3« (P.C.), 

1893 ^ whether an appeal lies to the P.C. in every case of misdirection 

by the Judge to the jury. 


BOMBAY. 


-R. 

1873 


Reg. r. Pastanji Dinsba, 10 B.H.C.R. 75. on the point that leave to 
appeal to the P.C. was refused even though an important point of law 
wa? raised in the case. 


MADRAS. 

-R. Bell r. Municipal Commissioners for the City of Madras. 25 M. 457. on 

1902 competence of a provincial Legislature to pass laws within the area 

of its powers though affecting the prerogative of the Crown. 

(126)-Under the Bombaij Charier of justice, the Supreme Court 

at Bomba> is invested with full and absolute power, to 
(1847) allow or deny an appeal in criminal cases, and no power is 
reserved to the Crown by such Cliarter to grant leave to 
a]>peal in such cases. The Quccnw Alloo Paroo ... 1 Sar. 310 = 

5 Moo. PC. 296=Perry’s OX. 551=3 M.I.A. 488. 


Notes. 

1870 

-R. 

1871 

-R. 

1873 

-R. 

1901 


-R. 

1902 

(126) 

(1857) 


1870 

-R. 

1873 


BOMBAY. 

-R. Reg. r. Elmstone. Whitwell, et al, 7 B H.C.R. Cr. 89 (F B.).— 

As to the authority of the Legislative Council to legislate for offences 
committed on the High seas. 

Reg. V. Kastya Rama, et al, 8 B.H-C.R.Cr, 63.—On the same point <as in 7 
B.H.C.R. Cr. 89. 

Reg. n. Pastanji Dinsha, 10 B.H.C.R. 75.—See the same case noted 
above. 

Ruston J. Irani r. H. Kennedy. 26 B. 396-—On the ^force of the words 
“ shall ” and " mav " used in Acts of Parliament. 

MADRAS. 

Bell V. Municipal Commissioners for the City of Madras, 25 M.457.—See 
the same case noted above. 

-Appeal to the Queen in Council allowed from a judgment on 

a conviction of the Supreme Court at Calcutta in a case of 

murder. lYf/^ Hoong v. The Qnceii ... 4 W.R. 109 {P.C.) = 

Boul. 189=1 Suther. 285 = 1 5ar. 598 = 7 M.I.A. 72. 

BOMBAY. 

Notes.- R. Reg. u. Elmstone, Whitwell, et al, 7 B.H.C.R. 

Cr. 89. 

Reg. V. Pastanji Dinsha, 10 B.H.C.R. 75.—Leave to appeal to the Privy 
Council in criminal cases is given very rarely, and in the three instances 
in which such leave was granted, there was either a difference of opinion 
among the Judges or an important question of jurisdiction or both. 
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-19.-( 

-R. 

1886 


R. 


1910 


R. 


1901 

aod scope, 
■statutes. 


—{Continued). 

to Privy Council in Criminal matters)-(Co.iH«!,rd). 

r --- 

CALCUTTA. 

Gopi Krishna y. Raj Krishna. 12 C.L.J. 8 (12) =6 Ind. Caa. 259 -On O.. 
scope aod effect of a Preamble in a statute* 

PUNJAB. 

Lakhmi Chand « The Emperor. 24 P.R. ,901 (Cr.U96 P.L.R. 1901 
mpf' ‘ fif! '“te^Prfitation. by which is 

Sn w thin the° 

The ,If T their spirit 

The same rules of inf^rpretation apply to notifications issued under penal 


(127) -to Pnoy Council in a Criminal matter not granted. On 
(iRRO\ to appeal from the sentence of the 

U86Z> Sudder NtzaimtAdaioliU (the chief native criminal Court of 
appeal m Bcmial), the Judicial Committee, though of opinion 
that justice had not been done in the Court below, declined to determine 
the question of the prerogative of the Crown to admit an appeal in a cri^ 
mmal matter, and to advise such admission, on the ground that such 
•course might be detrimental to the general administration of criminal jus¬ 
tice m Her Majesty's Colo»ial and Foreign possessions ; but suggested an 
application by the petitioner to the executive authorities for relief, with 
■an intimation of their Lordships' opinion of the hardship and injustice 
■of the particular case. The Qmen v. Joykissen Mookerjee ... | Sar. 860 

= I Moo- P.C. (N.S.) 272= I W.R. 13 (P.C.)= 1 Suther. 481 =9 M.I.A. 168. 

(128)- Leave to appeal to Privy Council on the ground of misdirec¬ 

tion to Jury. Although there arc very special and exceptional 
. (1893) circumstances in which the Privy Council grants leave to 

appeal in criminal cases, yet it would be contrary to its pi-actice 
and very mischievous, if any countenance were given to the view that an 
appeal will be allowed in every case in which it is shown that the Judge 
lias misdirected the jury. In the matter of IdacRca 

• • • 

IS A. 310 = 20 I.A. 90 = 6 Sar. 344, 
PRIVY COUNCIL. 


Notes.- H. Iq the matter of Bajendro Nath ^lukerji, 22 A. 49=, Bom 

L.R. 708=3 C.W.H. 736.—Referred to io regard to the finality of the 
1899 jud8<n«nt of the High Co-art in deciding the appeal from a conviction 
and Beotenc^. 

ALLAHABAD* 

r^—R. BhMw^ I^as u. King-Emperor. 2 A.L.J. 718.—Ae to the law regarding 

1903 acts necessary to constitute attempts. 

BURMA. 


11002 


R.—2 L.B.R. 237. 
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-19.—(-to Privy Council in Criminal matters)— 

(129) - Practice—Criminal proceedings—Special leave to appeal — 

What the applicants must show by their petition. His Majesty 
(1910) will not review criminal proceedings, unless it be shown that, 
by a disregard of the forms of legal process, or by some viola¬ 
tion of the principles of natural justice, or otherwise, substantial and grave 
injustice has been done. 

The applicants ought to show the materials upon which one of those 
propositions can be established and ought fully to inform the Board of the 
facts. J. S'. B. Birch v. Emperor ... ... l-J Bom. L.R. 9. 

i , 

(130) —Practice of Privv Council—Leave to appeal—See Practice, 
No. 28, 22 B. 528 - 25 I.A. 1. 

20.—(-to Privy Council in Ecclesiastical matters). 

(ISI)——^Whether the rules of Ecclesiastical Courts in Doctors 
Commons relating to the doctrine of pre-emption of Appeal. 
(1843) apply to an Ecclesiastical cause in the Supreme Court at 
Calcutta, so as to deprive a party of the Charter riglit to appeal 
within six months from the decree, &c. Casement v. Fulton •- 

S Moo. P C. 130= ! Sar. 293=3 M.I.A. 395. 

I 

MADRAS. 

Note. -R. Shamu Patter v. Abdul Kadir, 31 M. 215 (216) =3 M.L.T. 300 = 

1908 M.L.J. 219.—On the subject of attestation of Wills and the signing of 

the Will by the testator in the presence of witnesses. 

21.—(-to Privy Council in ‘ forma pauperis 

(132)- A 2 ) 2 ical in forma pauperis to the Queen in Coxmcil. Semhle :— 

Although the Courts in India admit a party to appeal to 

(1846) England, in forma pauperis, yet the appellant ought to make 

a special application to tlie Queen in Council, for leave to 

prosecute such appeal, in forma i)anpcris. Munni Ram Awasty v. Shea 

Clnmi Axvasty ... ... 7 W.R. 29 (P.C.)= l Suther. 166= i Sar. 323 

= 4 M.I.A. 114. 

22.—(-from Interlocutory orders). 

(X 33 )-It is nob necessary to appeal from an interlocutory order 

which does not dispose of the cause. Such, order can 

(1665) be imi)eached on appeal from the final decree. Forbes v. 

Ametroo7inissa Begum ... ... ... 5 W.R. 47 (P.C.) = 

2 Sar. 153= 1 Suther. 621 =2 Suther. 192= 10 M.I.A. 340. 

PRIVY COUNCIL. 

NOTES.-R- Shah Mukhan LaM v. Sree Kishon Singh, 11 W.R. (P.C.) 19' 

1869 =2 B.L.R. 44. 
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-22.—(-from Interlocutory orders)— 


1867 


CALCUTTA. 

F. Kishen Chunder Gaen u. Sreeshtec Dhur Khattab. 8 W.R. 208. 


R. Makbun Kooer v. Tincowree Dutt. 14 W.R. 22.—Where a review had been 
granted for the purpose of seeing whether a’Chittab ought not to be 
1870 used, and the case was remanded for a re-hearing, the party was held to 
be concluded from objecting that the Cbittah was improperly made use of 
upon the re-hearing. 


-Coneidered. BoUram Dey v. Ram Chundra I)ey. 23 C. 279.—The principles 

enunciated in 10 M.T..A. 3l0, would only apply to non-appcalabic inter- 
189S locutory orders, but not to orders falling within the definition of decrees 
which, if not separately appetled against within time, cannot be ques¬ 
tioned, subsequently, when the appeal from the final decree is preferred. But, see 
Biswonoth Chnlii v. Bani Kantn. Dulta, 23 C. 406, whore it was held that a preliminary 
decree in a partnership suit, though not appealed against, may be questioned when the 
appeal against the final decree is preferred. Sec. also, 29 C. 758, infra, which overrules 
23 C. 279. 


-R. 

1901 

time allowed 

-R. 

1909 

-F. 

1888 

-R. 

1903 

(134)- 

(1865) 

5 W.R. 21 

NOTES. 

1899 

-R. 

1901' 


Kbadem Hossein v. Emdad Hosscin, 29 C. 758 (F.B.)=S C.W.N. 617.— 
In an appeal .against the final decree in a partition suit, it is open to the 
appellant to question the correctness of the preliminary order or decree 
for partition, when no appeal was preferred against such order within the 
by law. (23 C. 279, ■tupra. overruled.) 

Sarat Mani Debi v. Bata Krishna Banerji, 10 C.L.J. 336 (341).—As to the 
test of finality of a decree. 

ALLAHABAD. 

CbedaLalu. Badullah, 11 A. 35 (41).—The propriety of an order of remand 
under S. 562 of the Civil Procedure Code, which is not appealed against, 
can be considered when an appeal from the final decision on the whole 
case is preferred. 

Habib'Un.-nissa v. Mimawiir-un-njasa, 25 A. 629.—An order of remand 
under S., 562. C.P.C.. is not ordinarily capable of being the subject of an 
appeal to His Majesty in Council, though it may possibly be so if the 
order in question has the effect of deciding finally the cardinal point in 
the suit. 

_A party is not bound to appeal from every interlocutory 

order which is a step in the procedure that leads to a final 
decree. It is open on appeal from such final decree to ques¬ 
tion an interlocutory order. Slieonath v. Eamnath 

(P.C.) = 2 Sar. 134=* I U. N.S. 161 = 1 Suttier. 616 = R. and J.’s 

No. 4=10 M.I.A. 413, 

CALCUTTA. 

_Bolaram Dey v. Ram Chundra Dey. 23 C. 279.—See the 

same case noted above. 

Khadem Husain v. Emdad. 9 C.W.N. 617(619) = 29 C. 798 (P.B.),— 
S 691, C.P-0., has codified in a statutory form the principles involved in 
T -M.I.A. 283. 10 M.I.A. 340 and 10 M.I.A. 41.3. 
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APPEAL— iContiniud). 

-22.—(-from Interlocutory orders)— (Concluded). 

-R. Saratmani Debi v. Bata Krishna, 10 C.L.J. 336 = 4 Ind. Cas. 469 (462).— 

S. 105 of the new C.P.C. (1908) provides that, although the propriety of 

1909 interlocutory orders in the course of a suit may be questioned in an 
appeal against the final decree, yet where any party aggrieved by an order 
of remand, from which an appeal lies, does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness. This is a legislative reversal of the settled 
rule laid down in? >1.1..4. 302, 10 M.I.A. 413, &c. 

(135) -It is not too late, on an appeal from a final decree, to raise 

a question as to interest decided in an interlocutory decree not 
( 1868 ) appealed from. Shah Mukhun Lall v. Baboo Sree Kishcn 

Siuijh ...2 B.L.R. 44 (P.C.)= 11 W.R. 19 (P.C.) = 2 Suther. 

190 = 2 Sar. 403= 12 M.I.A. 157. 

ALLAHABAD. 

NOTES.-R. Cheda Lai v. Badullah, 11 A. 35 (41).—See the same case 

1888 noted at p. 199, supra. 

CALCUTTA. 

-R. Biswanath Cb.iki v. Bani Kanta Dutta, 23 C. 406.—Sec the same case 

1896 noted at p. 199, supra. 

-R. Khadem Hossein v. Emdad Hossein, 29C. 738 (F.B.)=5 C.W.N. 617.— 

1901 See the same case noted at p. 199, supra. 

(136) -Leave to appeal from an interlocutory order granted by the 

Privy Council—See PR.vcTK'li:, No. 134, 14 C. 290--14 I.A. 1. 

23.— (-by Officials to Privy Council). 

(137) - By the master of the Supreme Court from an order of 

dismissal. An order, made by the Judges of the Supreme 
( 1847 ) Court of Madras, dismissing the master of that Court from 
his office, for alleged official misconduct in the taxation of a 
bill of costs, being made by the Court at its own instance, is not an 
appealable grievance, within the Madras Charter of Justice of December 
1800. 

An appeal having been allowed by the Court below, and referred by 
Her Majesty to the Judicial Committee for adjudication in the ordinary 
way, their Lordships, though of opinion that there existed no Charter 
right of appeal, thought it a fit case for the allowance of a special appeal; 
and having heard the case upon the merits, directed a petition for special 
leave to appeal to be presented to Her Majesty ; which, on being referred 
to them, they recommended the allowance thereof, and that the appeal 
be placed in the same plight and condition as that originally referred to 
them. In re Minchin ... ... 6 Moo. P.C. 43 = 4 M.I.A. 220. 

PRIVY COUNCIL. 

R. In re William Patrick Grant. 7 Moo. P.C. 141. 


I860 Notes.- 
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APPEAL— {Continued). 

23. -( by Officials to Privy Council)-(Co,ici«Jc<i). 

■R. £x parte Robertson, ll Moo. P.C. 293 = 8 State Tr. (N.S.) 1070. 


18S8 

(138) 


( 1870 ) 


Dismissal of Moonsiff—Special appeal ml enterlainahle hij 
the Judicial Committee. An order of High Court at Calcutta 
unuer S. t.6, cl. 2, of Ben. Ref/. V of 1831, dismissing a 

Tnd«e ■ H “‘-option in the exercise of his functions as 

Judge, is hnal and there is no jurisdiction in the Judicial Committee to 

admit a special appeal therefrom. In the matter of Sree Jllohun Ghutuck. 

2 Sar. 549= 13 M.I.A. 343. 


Council from Vice-Admiralty Courts). 

(139) Appeals from Vice^Admiralty Court of Bennal—Timc for 

rule 35 of the rules respecting appeals from 
(1881) the Vice-Admiralty Courts abroad, made and ordained by 
King William IV in Council, in pursuance of the Stat 2 Will 
IV., c. 51. all appeals from the decrees of Vice-Admiralty Courts are to be 
asserted within fifteen days after the date of the decree. Held that the 
■words after the date of the decree ” mean after the date when tlie decree 
is pronounced by the Admiralty or Vice-Admiralty Court, as the case may 
be, not the date when the decree is reduced to writing and signed. On 
the 23rd July, 1880, the High Court in its appellate jurisdiction, modify¬ 
ing a decree of the High Court as a Court of Vice-Admiralty in a cause 
of damage by collusion, referred it to the Registrar to assess the damages 
that had been incurred in reference to one of the ships, both of which 
were held to be in fault. The parties went, without protest, before the 
Registrar for that purpose, the impugnants also having taken out process 
to compel the appearance of the promovents before him, and the damages 
were assessed with the consent of both parties at a certain amount. On 
the 2nd September 1880. a notice of appeal was given on behalf of the 
impugnants, and was recorded as asserted pursuant to rule 35 above 
referred to. Held, that the appeal was not within time, more than fifteen 
days having elapsed after the decree before the appeal was asserted. 
According to the law laid down in the Vice-Admiralty Courts, the pro¬ 
ceedings taken before the Registrar were themselves sufficient also to 
prevent an appeal as of right. Owners of the Skip “ Brenhilda ” v. British 
India Steam Naviijation Company ... 7 C. 547 =8 I.A. 159 = 4 Sar. 236. 

CALCUTTA. 

NdTE.- R- lo the matter of the Ship “ Champion,” 17 C. 66. where it was 

held that, under cl. 16 of the Letteta Patent. 1865. an appeal lies to the 
1889 High Court from the decision of one of its Judges exercising Admiralty or 
Vice-Admiralty jurisdiction and. that Rule 36 of the Rules and Regula¬ 
tions. mada.UBder an'Wder of Council-of'Juile, 1839. applies to appeals from the High 
€ourt to the Privy Council. 

26 
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APPORTIONMENT. 

(1)-Purchase of a portion of mortgaged property—See Mort¬ 

gage, No. 52. 12 C. 414 -12 I.A. 171. 

ARBITRATION 

(l)- Reference to—Omission as to time within which airard to be 

submitted—Validity of award—Bombay Regulation VII of 
(1855) 1827. In order to enable the Zillah Court, under Bom. Reg. 

VII of 1827, to give an award the force of a decree of Court, 
the deed of submission to arbitration must contain all the conditions 
required by that Regulation. 

Section 3, clause 1 of Bom. Reg. VII of 1827, enacts, among other 
things, that the deed of reference must contain “ the time within which 
the award is to be given.” A deed of submission to arbitration contained 
no provision for the time when the award was to be made by the arbitra¬ 
tor ; held to be bad, and an award made under it, whic'n had been ordered 
to be enforced as a decree of Court, directed to be taken oft’ tiie tile, as the 
Court had no jurisdiction except upon fulfilment of the re<iuiroments of 
the Regulation. Nusscncanjec Pestonjee v. Me.er Mynoodeen Khan V’ulliid 
Meer Sudroodeen Khan Bahadoor ... ... ... 6 M.I.A. 134. 


CALCUTTA. 


Notes. 

1865 

-F. 


(149). 


R. Tarucknath Mookerjee v. Gouri Churn Mookerjep, 3 W.R. 147 


1868 


D. 


1899 


R 


1905 


Guntja Gobind Naik i', Kalee Prosunno Nack, 10 W.R. 206.—Where no 
time is fixed for sending in an award in the order of Court referring 
a case to arbitration, the award itself falls to the ground. 

Sliama Sundrain Aiyar f. Abdul Latif. 27 C. 6I=4C.W,N. 92.—The 
requirements of the Regulation in the P.C. case were not merely directory, 
whereas the provisions of S. 506 (2). C.P.C.. that an application for 
reference to arbitration shall be in writing, is directory only. 

Sukh Lai Sheikh v. Tara Chand, 2 C.L.J. 241 (257) =^33 C. 68 = 9 C W.N. 
1046 (F.B.).—As clauses (3) and (4) of S. 145, Cr. P.C., contain express 
provisions as to the procedure which the Magistrate is bound to follow 
in making his final order determining which of the parties should be 
maintained in po.ssession. such procedure is mandatory. 

_R. Khosh Mahomed r. Nazir Slahomed, 9 C.W.N. 1065 = 2 C.L.J. 259 = 33 

1905 C. 352.—Referred to in the order of reference to the Full Bench. 

_Brajabala Devi V. Gurudas Mundle, 33 C. 487 = 3 C.L.J. 293.—When 

a Court, upon an erroneous view of the scope of a section of the Civil 

1906 Procedure Code, applies it to a case to which it has no application, it 
acts without jurisdiction. 

R Asutosh Sikdar V. Bcbari Lai Kirtania, 36 C. 61 = 6 C.L.J. 320 (F.B.) = 
11 C.W-N. 1011.—As to when non-compliance with a statute will vitiate!' 
the proceedings. 


1907 
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ARBITRATION—(Con/t?nied). 

M4DRAS. 

Krishnasami Pannikondar v. Muthukrishna Pannikoodar, 24 M. 364 
(369).—Where an enactment creating a special jurisdiction provides certain 
things to be done before such jurisdiction is eiercised, the doing of such 
things is a pre-requisite for the exercise of jurisdiction. 

BOMBAY. 

Luxumibai v. Hajee Widina Cassum. 23 B. 629 = 1 Bom. L.R. 617.— 
Absence of a special authority to a Pleader to refer the suit to arbitration 
does not invalidate the award. 

Tukaram v. Hari. 28 B, 601.—Principle applied to Mamlaldnrs' Courts 
(Bombay Act III of 1876). 

In re Land Acquisition Act, 30 B. 275 = 7 Bom. L.R. 697.—Principle 
applied to the Land Acquisition Act. 

ALLAHABAD. 

Abdul Hamid u. Riaz-ud-din. 30 A. 32=A.W.N. (1907), 273 = 4 A.L.J. 
691.—On the terms of the particular Regulation and the nature of the 
application for arbitration. Where the parties to a pending suit applied 
orally to the Judge, who reduced it to writing and then made a refer¬ 
ence. held, the Court could not supersede it. 

(2 & 3)-Onus p'robandi— consent—Practice of Privy 

Council. Plainfcitf and defendant were owners of adjoining 
(1859) Zemindaries. The question in the suit related to certain lands, 
each party claiming the same as part of her or his Zemindari. 
The Collector of the District, by an award, decreed the lands in dispute to 
the plaintiff. This award was set aside by the Civil Court, whose judg¬ 
ment was upheld by the Suilder Adawlut Court, from which the present 
appeal to the Privy Council was preferred. The respondent alleged that his 
consent to the arbitration was procured by means of threats and undue 
influence exerted on him by persons in authority. Held, the burden of 
proof as to the threats and undue influence lay on the respondent and that 
he tailed to discharge the burden. 

It was contended for the respondent that an agreement in writing 
referring the matters in dispute to the arbitration of the Collector, was not 
taken from him and that it should be inferred that his free consent was 
not given. There was, however, evidence in the case which showed that 
consent had been given by the respondent for the arbitration. On this 
part of the case their Lordships observed :—“ In the examination of quesr 
tions like these, their Lordships are of opinion that it is their duty to look 
to the broad principles of justice and equity ; and. whilst they are always 
willing to pay due deference to the Eegulations which in part constitute 
the law of India, to discourage, in proceedings of this description, mere 
technical objections which affect not the merits of the case, and, more 
especially, to discountenance the invention of new- grounds of dispute 


-R. 

1901 

-R. 

1899 

-R. 

1904 

-R. 

1905 

-D. 

1907 
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ARBITRATION— {Continued). 

which have occurred in the course of the litigation, and which were not 
even mentionea at the commencement of it. as the cause for promoting 
the suit. It being satisfactorily established by other evidence in the case 
that the Zemindar gave his consent to the arbitration in adequate terms 
and in a sufficiently formal manner and did not retract his consent at 
any subsequent stage. It also appeared that the Zemindar himself was 
present at some of the sittings of the arbitration. Ratiee Puroatka Vunl- 
hunu Nmtchiar, Ranee and Zemindar of Ramnad v. Jayavera Ramakomara 

^^tayo.pa Naicker, Zemindar of Yettiapooram 

4 W.R. 31 (p.C.)= I Sar. 701 = I Suther. 360 = 7 M.I.A. 441. 

Ae/crciicc to by Coart ayainst ihe protest of a party—Award 
on such arbitration not bindiny—Civil Procedure Code (VIII of 
(1866) 18o9), .Ss. 312, 314. No power is vested in the Court 
of the Civil Judge at Luck}um\ under the provisions of Ss. 
312 and 314 of the Code of Civil Procedure (.-^ct VIII of 1859) which 
IS in force in Oudh, to refer the decision of any issue raised in a suit to 

arbitrators nominated by the Court against the protest of one of the 
parties. 

An award founded on such a reference, held, on appeal, not binding 
on a defendant and set aside, as the parties must either name the arhiti-a- 
tors or consent to the nomination of them by the Court. Sheonath v 

■ ■ 5 W.R. 21 (P.C.)=I I.J.N.S. 161 = 1 Suther.616 

= 2 5ar. 134 = lO^M.I.A. 4 13. 

NOTE.-See Note., under Al>PE.\L. No. 134. 5 W.R. 21 at p. 199. supra. 

io~Preliminary airard—Rcvocation of agreement 
arbitration. A and B, two partners, agreed to 
uses; submit certain difl'erences to arbitration. The arbitrators 
entered into consideration of the matters referred to them 
and gave a preliminary decision, which the parties to the arbitration 
submitted to and acted on ; as, however, the arbitrators could not agree 
upon all the points referred to them, they were requested by A to make 
their award within ten days or to appoint an Umpire. Some delay took 
place in the appointment of the Umpire, when, A sent notice to withdraw 
from the arbitration and cancel the agreement, upon which B applied by 
petition to the Court, under the 326th section of the Civil Procedure 
Code, to make the submission to arbitration a rule of Court, which was 
orderetl. Held, that it was not in the power of A, at his mere will and 
pleasure, to revoke the authority of the Arbitrators, in whose appointment 
he had concurred, and has acquiesced in. and acted uuon, their preliminary 

award. Pestonjec Sussnncanjee v. ]\Ianockjee d Co. 

10 W.R. SI (P.C.)=1 I.J.N.S. 69 = 2 Suther. 164 = 

2 Sar. 390= 12 M.I.A. 112. 
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Notes. 

1374 

-R. 


CALCUTTA, 

R. Ram Coomar Shaha v. Kala Ohand Shaha, 21 W R 395 _ 
oaanot ,„m a submission to .sbitta.'ion, " boufgood 


R. 


^dha MohuD Roy r. R.j Chuoder Shah. 22 W R 522 -Th. w u 

Col^ C. 200 .207,. where it was that, though, gone- 

1889 sufficient grounds. where'twTa loTg the 



1673 


-R. 

1875 




Santa.ya u. Ramaraya. 7 M.H.C. 257.-\Vhere the defendant, in a suit 

for copfirmat.nn of an award, objected that the award was ili;gal on the 

ground that he cancelled bis submission sometime before the award was 

passed fepW. no appeal lay from the orderof the Court directing toe award 
to be nied. 


NagaRAwmy Naik t*. Rongasamy Naik. 
of R dispute to arbitration once made 
and sufficient cause* 


8 H.H.C.R* 46.—A submibsion 
IS not revocable without just 


R. Perumalla Satyanarayana f. Perumalla Venkat.a Reneavva 27 M 
112 = 13 M.L.J. 311.—A submission which has not been ’ made a 
1903 rule of Court is not revocable without just and sufficieot cause, and a 
submission which has been made a rule of Court can be revoked only 
with the leave of the Ghurt for good cause shown. ^ 


-D. 

1885 

-R. 

1886 

-R. 

1892 

-R. 

1884 

- 0 . 

1686 


BOMBAY. 

Halirobhai Karimbhai v. Shanker Sai. 10 B. 381 (389).—Parties are 
bound to the terms of what they have agreed to. unless manifest in¬ 
justice will be the consequence of so binding them or unless for good 
cause. 

Adhibai y. Cursandas Nathu, 11 B. 199.—As to whether the actual sub¬ 
mission of a subject in dispute to named arbitrators, followed by the 
attempt of one of the parties to such submission to withdraw from or 
prevent an award being made, falls under S. 21 of the Specific Relief Act. 

J. G. Smith V. Ludha Ghella Damodar, 17 B. 129 (145)._It is 

not law in India that one of the parties to a written reference cannot 
al all recede from it before award is made. 

ALLAHABAD. 

Nainsukh Rai t>. Uma Dai, 7 A. 273.—On the same point as in 10 B. 381 
noted above. 

Ganga Sahai v. Lekbraj Singh, 9 A. 253 (283), on the point that, though 
a purely arbitrary revocation of submission to arbitration cannot be allow*, 
ed, 12 M.I.A. 112 does not lay down that arbitrators' refusal to take evi¬ 
dence is not misconduct. 



( 


206 


ARBITRATION— 

-R. Naurang Singh v. Sidapal Singh, 10 A. 9.—Point same as in 10 B. 381, 

1887 at p. 205, supra. 

-R. Sultan Muhammad Khan v. Sheo Prasad, 20 A. 149.—A submission to 

1897 arbitration cannot be revoked except for good cause. 

-R. Bansidhar u. Sital Prasad. 29 A. 13*3 A.L.J. 6I3 = A.W.N. (1906), 253.— 

The fact that the arbitrator was in fraudulent collusion with one of the 

% 

1906 opposite side might be a good ground for revocation of the submission to 
ai’bitration. 


OUDH. 

AppI- Raza Ali v- Fida Ali, 4 O.C. 17 (20l.—.4 party canuot revoke a submis- 


1900 sion to arbitration at his mere will and pleasure. 


SIND. 


_Relied upon. San lay Patrick it Co. v. Ramrattan, 7 Ind. Cas. 590 = 4 Sind 

L.R. 14.—By virtue of S. 5 of the Arbitration Act. a submission, unless 
1910 a different intention is expressed therein. i.s irrevocable except by leave of 
the Court, The death of a party does not operate as the revocation of a 
submission. 

(6)- Submisaion—Bcciprocitu of ohlbiation of parties to atcard. 

An arbitrator’s award declared the right of a member of a 
(1883) Hindu family jointly possessed of village-houses and property, 
sucli member being deaf and dumb, and not a party to the 
arbitration and award. He afterwards sued for separate possession as 
against the others, who in their defence denied bis title to inherit by 
Hindu Ijaw, on account of bis physical infirmity, which was from birth. 
The award having been i)roduced at the hearing, held that this member of 
the family, being a stranger to the submission to arbitration, was under no 
obligation to abide by the award, and tliat he, consequently, could not 
avail himself of what the award contained in his favour. Hira Sin<ih v. 
Gaiiaa Sahai... ... ... 6 A. 322=11 I.A. 20 = 4 Sar. 491 . 

ALLAHABAD. 

Notes.-- R- Collector of Gorakhpur v. Palakdh-iri Singh, 12 A. 1 (18) 

1889 (F.B,). 

BOMBAY. 

_R. Vinayak v. Govind. 25 B, 129 (141).—On the point of estoppel by misie- 

1900 presentation. 

MADRAS. 


-R. 

1908 


Strinivasayya v. Sitnmma, 5 M.L.T. 199.—Where a person is no party to 
the award, he is not bound by the award and acquires no interest there¬ 
under. 


(7)- Submission to arbitration—Atoard not disposing of all the 

matters referred—Finality of atoard—Validity of award - 
(1894) Waiver—Consent of parties. The ground for holding an 

award to be invalid on account of its not disposing of all the 
matters referred, appears to he that tliere is an implied condition in the 
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ARBITRATlON-(Con(Wrf,. 

submission of the parties to the ai-bitrafcion that the award shall dispose 

fl. V-f may he waived by the consent of the parties before 

the arbitrators. The partition of a joint estate, consisting of dilTerent 

piopeities. having Ijeen submitted to arbitration, and the parties agreeing 
to a division being made by steps, and that each division should be final 
without any condition that the award should not be final while part 
remained undivided : Held, in a suit brought by one of the parties for 
partition of the whole estate, after such a division of part, that, altliougli 
cases cited as to tlie invalidity of an incomplete award might have been 
applicable, had tiie arbitrators awarded as to only part of the property of 
their own authority, and witliout that of the parties, it was competent 
to the latter to agree before the arbitrators to tlie division being made as 
it had been ; and that, here, the partition as to the property divided, was 
final. Only a decree for the paitition of the undivided residue could he 
made. ^Idkuud R/xiii Sukfil v. Haliq Ram Siikal 


2I C. S90*2I I.A. 47 = 6 5ar. 423. 

Airard Conslniction of award of arhitraiors—Presiunption 
as to a athcuticili/ of old documcutu—Hvidsuco of possassioii 
(1896) —.'\Iamtc7iance, i/rant of viltaoesfor—Naturc of qrajii. whether 
absolute or reswimble. grant of villages was made by a 
talukdar to his younger son for maintenance. Tlie elder son inlierited 
the family taluk. In the next generation, in 1869, an award was made 
by a body of Oudh talukdars as arbitrators, on the submission of the dis¬ 
putants, who directed that the village " given as maintenance be decreed 
in favour of the grantee to continue as lieretofore.” The questions raised 
in that award were whether the villages had been granted only for life, 
or were inheritable by the descendants of the grantee, and whether the 
talukdar, or the holder of the grant for the time being, was liable for Llm 
revenue on the villages. The same questions were now raised by the third 


generation, who were the great-grandsons of the grantor, on the construc¬ 
tion of the award. There was no limitation in the original grant of the 
villages to the grantee personally, nor was the grant expressly declared to 
be to him and his lineal descendants through males. But possession had 
followed in that order, and the talukdar had always paid the revenue. 
The award, not having been filed within six months after the passing of 
the Oudh Estates Act, 1869, did not come within S. 33 of that Act. Held : 
(1) that the award was not on that account invalid, it was obligatory 
upon both parties to the submission and upon those, ivhose interests they 
represented ; (2) that evidence of the antecedent possession of the villages, 
as well as of the quasi-judicial acts of the arbitrators was admissible ; (3) 
that the terms of the award conferred upon the grantee, and his descend¬ 
ants, the right to possess the villages free ol rent to the talukdar, who 
remained responsible for the revenue ; (4) thatihe villages would not revert 
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fco the feaiukdar's line until the line of the grantee’s descendants should 

have become extinct. Bhaiya Ardaivan Singh v. Udey Pratab Singh ... 

23 C. 838 = 23 I.A. 64«7 Sar.24. 

OUDH. 

1898 Note. -R. Kazim Husain Kban v. Lai Achal Earn, 2 O.C. 149 (168 ) 

(9)- Award—Validity of award — Arbitrators, misconduct of — Dele¬ 

gation by arbitrator to third person — Form of award. In the 
(1902) settlement of accounts between the plaintiff and defendant under 
a contract for the building by the former of the Victoria Jubilee 
Hall at Lahore, disputes arose whicli the parties agreed to settle In' a 
reference to arbitration “ of all the matters and things, claims and 
demands in difference, and dispute between the parties hereto, that is to 
say, so far as such matters and things, claims and demands relate to 
measurements of work done and to the rates to be paid for the same where 
sucli rates have not been agreed upon between the said parties hereto,” 
and also “ all other matters in difference, controversies, claims and demands 
wliatever now subsisting or depending by or between the said parties, or 
in any wise incident or relating thereto.” The arbitrators asked for and 
ol)tained through correspondence with the defendant the opinion of the 
defendant’s Counsel, who had prepared the agreement of reference to 
arbitration as to the meaning of the latter clause. Tliis was done without 
reference to the plaintiff, and the correspondence was not communicated 
to him, until after the award "’as made. Held, that, though the omission 
to do this may have been an error of judgment otj the part of the arbitra¬ 
tors. yet it was under the circumstances not a ground for setting aside 
the award for misconduct- RoUnnd v. Cassidy, L. R. 13 A. C. 770, refer¬ 
red to. Held, also, that the award was not invalid by reason of one of the 
arbitrators hanng employed his son to take some of the measurements 
instead of taking them himself. An arbitrator may delegate to a tliird 
person the performance of acts of a ministerial character. Where one 
portion of the a^ard related to the matters referred, and another portion 
went beyond tlm strict terms of the reference, but tlie two portions were 
clearly separable so that any direction given by the arbitrators in excess 
of their authority could be treated as null and void without affecting the 
the rest of the awai’d : Held, that the whole award was not invalid as 
being in excess of tbe jurisdiction of the arbitrators. Bnta v. Municipal 

Committee of Lahore ... ... 29 C. 854 = 29 I.A. 168 = 7 C.W.N. 

82 = 4 Bom. L.R. 673 = 8 Sar. 327 = 87 P R. 1902. 

CALCUTTA. 

Notes. -R- Jagat Tarini v. Nabagopal, 5 C.L.J. 270 = 34 C. 305.— 

Although a tender does not extinguish the indebtedness, a valid tender, 
1907 which is kept good, stops the running of interest after the tender. This 
principle applies to tenders by tenants to landlords. 



ARBITRATION— (CcnctiuUd), 




■R. Mot. M Girish Lhandra, ■ Ind. Cai. 109.-An arbitrator may driegato 

1909 V “f of a ministerial character, and 

a Comm.ss.oner appointed to efiect a partition may likewise delegate to his 

colleague the performance of a ministerial act of a similar nature 


( 10 ) 


interests of “f decree per|dmg arbitration of rights and 

. setting aside an award—Miscarriace of 

Coo/(lciTn1 

See, further, cases under “ iWVARD." 

ARREARS OF RENT. 

(1)-Exposition of the principles enacted by the Bengal Regulations 

as to the power of a Zemindar to sell, for arrears of rent the 
(1871) tenure free from previous cities and incumbrances created by 
a defaulting tenant. 

Distinction laid down in the Regulations between sale for arrears of 
revenue and for arrears of rent. 

Bengal Regulation VIII, S. 11 of 1910, gives express power to self 

the tenure, free from all incumbrances that may have accrued upon it by 
the act of the defaulting proprietor, his representatives or assigns; but 
the power so given is confined to the case of tenures, where the right of 
selling or bringing to sale, for an arrear of rent, has been specially re¬ 
served by stipulation in the engagements interchanged on the creation of 
the tenure. 

A mortgage had been foreclosed under Bengal Regulation XVII of 
1806, and a decree was made in 1854 for possession of the mortgaged 
Taloh^. In 1855, a summary suit was brought by the Zemindar against 
the heirs of the Talookdar (the mortgagor) for arrears of rent, to which 
the mo^agee was not made a party. A decree for sale was made ex parley 
an(^® Taktoh sold by auction, under Act VI of 1858. The mort- 
gageHJen brought a suit to recover possession of the Talook, and to set 
aside the sale by the Zemindar for arrears of rent. Held, reversing the 
decision of the High Court, that, as it was an Istimrary Talook, the 
Zemindar had no power, by the Bengal Regulations, or Act X of 1859, 

S. 165, to sell the tenure, and the sale declared invalid. Forbes v. Baboo 
Zfuchmec-pui Singh ... I7W.R. 197= 10 B.L.R. Sutfier. 554 

=3 Sar. 27=14 M.I.A. 330. 

NOTES.-The case of Shahaboodeen v. Futteb Ah, 7 W.R. 260, approved 

1867 of and' followed, 

27 
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ARREARS OF RENT-(Cojic/H<ierf). 

CALCUTTA. 

-R. Sham Chand Kooodoo r. Brojonath. 21 W.R. 94.—A zamindat, who 

obtains a decree for arrears of rent of a transferable tenure, can sell the 
1873 tenure ; and a person, who has obtained a transfer of the tenure which he 
has not registered, is bound by the sale and cannot set up a tiile acquired 

by him at a prior sale. 

ASSESSMENT OF RENT. 

(1) -A demand for arrears of rent, at the rate fixed by Befi. Rej. XIX 


(1865) 


NOTES. 


of 1793, S. 10, should be preceded by a suit for assessment of 
rent. Mussumut Chundrabullee Debia v. Lnchhea Dchm 

Choiodmm ■ , guther. 602= io M.I.A. 2 m'. 

CALCUTTA. 

R. No \)0 Lai Khan v. Maharanee Adhiranee Narain Koonwatoe, 5 


W R 191 ( 192 ).—The defendant held lands under an alleged lakheraj title. 

1866 An auction-purchaser was not allowed to resume those lands, as the defend- 
ant showed that an ineffectual attempt was made in 1793 to resume the 

rant and that the title had not been challenged ever since and as possession was thus 

Carried back to a period prior to 1790. 

_p Erskine v. Government. 8 W R. 232.-Sixty years’ possession »s a bar 

under S. 3 (3). Reg. II of 1805, not only to past arrears of rent, but to 

1867 future assessment of rent. 

_ -Expl & D. Mutty Lall Sen u. DeshkarRoy, 9 W.R. 1 (4) = B.L.R. (F.B.)774. 

The only point decided by the Privy Council is the one of limitation, and 
1867 there is no decision of the general question of the right of the represent¬ 
ative of a grantor to impeach the grant of his grantor. 

_ p. Kasheenath«. Bunko Beharce. 12 W.R. 440 (441). -Where lakhra] land 

was granted after 1st December. 1790, the cause of action founded on the 
1869 proprietor’s right to dispossess the grantee under S. 10. Reg. XIX of 1793, 
arose immediately upon the passing of that enactment, and no suit could 

.Ije maintained upon it after 1st May, 1853, i.e., 60 years after it 6rst arose. 

NORTH WEST PROVINCES. 

_ p Baboo Mahabeer Pershad v. Baboo Omrao Singh, 1 Agra H.C.R 167.— As 

1866 to the onus of proof of exemption from assessment. 

assets. 

(l)_Government compensation for abolition of Pilgrims’ tax held 

to be assets, and to be divided among the grantees’ heirs. 

Maharanee Inderject Kooar v. Muasumath Ismiidh Koomvar ... 
5 W.R. 14 iP.C.)= I Suther. 605 = 2 Sar. 142 = 10 M.I.A. 329. 

ASSIGNMENT. 

( 1 )- of salary. .An assignment, by a Puisne Judge of the Supreme 

^ Court at Madras, of the sum “ equal to the amount of six 

(1846) months’ salary,” directed by the 6 Geo. IV, c. 85, to be paid 

to the legal personal representatives of such Judge, in case 
he shall die, in and after six months’ possession of office, is a valid 


(1865) 



ASSiaNMENT-(Conc(ad<!d). 

assignment being a vested contingent interest in such Judge ,■ and not 
being payable during the lifetime of the Judge, is not an assignment of 
salary, within the 5 and 6 Bdw. Ill, o, 16 and 49 Geo. Ill, o. 126 and 
tbereford, contvavy to public policy. ArbiUhnot v. Norton 

5 Moo, P.C.2l9=IQJur. MS>I Sar. JOO^a M.I.A. 435! 

W.R337p^;.)ifMl,rnor'^®® Specific Pehporm.ince, No. 1, 3 

parties-See 

ATTACHMENT. 

« -Alienation of property under—Validicv of—R pa r^^, 

CODE (Act VIII of 1859). No. 18. G C. 129 = 7 I A 157. 

(2)-^of debt—such attachment not prohibitorv of suit—S cp Oiv 

Pro. Code (Act XIV op 1882). No. 43. 17 A. 198 22 I.A. 3i. ^ 

ATTORNEY AND CLIENT. 


(1)- Acts mul knoroledfic of attorneu—Effect upon client Tlie 

acts and knowledge of an attorney, who had entire charge of 
(1903) a transaction entered into on behalf of a client, are to be taken 
as the acts and knowledge of the client, although the client 
himself was absent all the time and did not personally take any part in 
the transaction. Nohori Dihee v. Dharmodhas Ghosc 

30 C. 539 = 7 C.W N. 441 =5 Bom. L R. 421 >=30 I.A. I 14=8 Sar. 374 
ATTORNEYS AND SOLICITORS. 

(1) -QualiGcations of—to be admitted to practise in the Sunretne 

Court of Judicature—See Ch.vrtrrs, No. 2. 2 M.I.A. 428. 

(2) -See Legal Piuctitioxeic 


AWARD. 

(1)- Boundary dispiUc—Arbilration—A ward—AmbujiUty—Accept¬ 

ance. A dispute arose between two adjoining proprietors as to 
(1883) the boundary of two estates; thereupon both the proprietors 
joined in a petition to the Settlement Officer to appoint arbi¬ 
trators for the purpose of settling the boundary between the estates. In 
pursuance of this request, the Settlement Officer appointed arbitrators who 
made an award in which they said : “ Having, in the presence of karpur- 
dazes of both the parties, taken down the depositions of the witnesses of 
both parties on the disputed locality, and made investigation and inquiry 
on the spot, and having observed the aspect of the place, we have ascer¬ 
tained as follows.” They then proceed to lay down the boundaries thus:— 
“Going along west from the high peak of Sathoo Pahar which is on the 
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AWARD— (Ccnitbmed). 

south of Lufshapara, one comes to a gurh called Rajgurh. On the south 
of it is Doobiadihi, in Maliamedabad. On the north of that gurh is 
Kolarkoonda, in Belputta. On the west of it is Perma hill, on the east, 
south, and west is Mahamedabad. On the south is Belputta." At the 
end of the award, there was this statement: “ Decision of the arbitrators 
confirmed, dated and signed by the Deputy Collector. Upon the award 
being made, both the parties petitioned the Settlement Officer to fay 
down solid brick pillars along the line settled by the arbitrators, in order 
that the boundary should remain a perpetual record of their rights. The 
Settlement Ofticer, without complying with this request, made the following 
order :—" That, if the petitioners construct the pillare themselves, there 
will be no likelihood of objection hereafter. It is not necessary for the 
Court to pass an>' order in this matter." 

l/eM (a) that both the parties had accepted and adopted the award ; 

(b) that the arbitration was intended by both parties not merely to 
determine possession at the time, but to determine the right to the land 
between the parties and that the effect of the award was the same ; and 

(c) that there was no such patent ambiguity on the face of the award 
that it cannot be enforced. Bamnuoun C/iuckerbut/y v. liaviprosad Doss, 

13 C.L.R. 26 = Bald. 467. 

(2 )——Defrnce o/submis.'iion lo arbitration and award iqwn the matter 
in suit, before suit brought. An award upon a question re- 
(1885) ferred to arbitrators, on whose part no misconduct or mistake 
appears, concludes the parties, who have submitted to the 
rcfeience, from afterwards contesting in a suit tlie question so referred and 
disposed of l)y the award. Two widows of a deceased Hindu referred, 
generally, to arbitrators the question of their rights, respectively, in the 
estate of their deceased husband, including the matter whether there was, 
or was not, any cause disentitling the widow, who afterwards brought this 
suit for her share in the estate against the other, who had obtained posses¬ 
sion of the whole. The arbitrators declared her to be disentitled to 
succeed to any portion of the estate, and awarded her maintenance only. 
field that, in the absence of mistake or misconduct on the part of the 
arbitrators, the award was binding on the parties. Rani Bhagoti v. Rani 
Chandan ... ... 11 C. 386= 12 I.A. 67 = 4 Sar. 624. 

CALCUTTA. 

Notes.--R. Bhajahari Saha Banikya v . Behary Lai Basak, 33 0.881=4 

C.L.J. 162.—A valid award exiiinguishes all claims embraced in the 
1906 submission, and after it has been made, thesubmission and award furnish 
the only basis by which the rights of the parties can be determined, and 
constitute a bar to any action on the original demand. 



AW ARD— [Coniinued). 
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1908 


(3) 


BOMBAY. 

R. Laldas Jibhai y. Bai Lala, 1 Ind. Cae. 106 = 11 Bom. L.R. 20—An a 
IS not a mere agreement but is equivalent to a judgment. It U 
between the patties in all matters which it proposes to decide. 

A person who submits to an arbitration and acU 
upon the preliminary award of the arbitrators has no right to revoke th^ 
agreement—See Arbitration. No. 5, 10 W.R. 51 (P. C.) 12 M.I.A 112 

not *5660 a party submitting to arbitration, is 

not bound by the—See Arbitration, No. 6 , 6 A. 322 11 I.A. 20. 

of ^ 8 reed upon by both parties-Undue influence 

Of arbitiatoi—liurden of proof—See Arbitration, No. 3, 7 M.I.A. 441 . 


( 6 ) 


Omission as to time within which award was to be submitted 


—See Arbitration, No. l. G M.I.A. 134. 
(7) 


PRO. CODE tl^eiviu.isdiotion-Effect-See Cv. 

(8) Suits dealing with arbitration awards—Court-fee—See Oot’r'p 
Fees Act, No. 1, 35 C. 202. 

. arbitrator—Decree in accordance with—AnDeal See 

Appeal to Privy Council, No. 39, 35 C. 048. 

TT- -Decree in accordance with award—Whether appeal lies to 

High Court and to Privy Council—See Civ. Pro. Code (\ct VITT nv 
1859), No. 37, 23 W.R. 429. ^ 


(11) -Invalidity of—when not made within the time fixed by the 

Oourt—See Civ. Pro. Code (Act XIV of 1882), No. 64, 13 A. 300- 18 
I.A. 55. 

( 12 ) -not disposing of all the matters referred—Finality of award 

—Validity of award—Waiver—Consent of parties—)6ee Arbitration^ 
No. 7. 21 C. 590 21 I.A. 47. 

(13) -on a reference to arbitration by Court against the protest of 

a party, liable to be set aside—See .\rbitr.\tion, No. 4, 5 WR 21 
(P.C.)=10 M.I.A. 413. 

(14) -Effect of refusal of a petition to file an—See Civ. Pro Code 

(Act XIV of 1882), No. 66. 18 C. 414 -18 I.A. 73. 

(15) -partly inoperative—Suit upon an award—Powers of arbi¬ 

trator—See Limitation Act (XV OP 1877); No. 36,23 A. 383 28 I.A. 111. 


(16)-Parol consent of parties to waive omission as to time when 

award is to be made—See Waiver, No. 1, 6 M.I..\. 134. 


(-under special Enactments). 

(17)- Paaichayet—Bombay Regulation VII 0 / 1827. .'\n award 

made by a Panchayet, settling a disputed boundary to land 
(18i8> formiDg an island, claimed by the inhabitants on the respect¬ 
ive banks of the river, under circumstances, set aside, as 
Slaving been made contrary to the provisions of Bombay Regulation VII 

^ 1827. 


214 


A W A RD—(Couc/i/rftrf). 

-■( — under special Enactments)—(Cow/ud^d). 

Tlie decision of the Sub-Collector, appointed by the Government to 
settle the boundaiy. annulling the award of the Panchayet, and assigning 
a boundary, confirmed on appeal. The Mokuddivis of Kunkunwaddy v. 
The Enavtdar Brahmins of Soorpal ... 7W.R. 8 (P.C.) = I Suther. 164 = 

I Sar. 292=3 M.I.A. 3S3. 

(18) Act XIII of 1848 is limited to awards made by Collectors 
under Ben. Regs. VII of 1822, IX of 1825, and IX of 1833—See 
BiMtTATlON. No. 27, 10 M.I.A. 511. 


(19)-under Ben. Reg. VII of 1822 of the Thakbust or Survey 

authorities in a disputed question of boundaries—See Limitation, No. 13, 
12 W.R. 6 (P.C.) 2 B.L.R. Ill (P.O.)=12 M.I.A. 292. 


( 20 )- 

ness of award 


-of revenue officers re boundaries-Onus of proof as to covrect- 
:d—See Boundaries, No. 6, 13 M.I.A. 57. 


See, further, cases under Arbitration. 


BABUANA GRANT. 

( 2 )_ Babuana grant by the Darbhanga Baj—Impartible and 

alienable—Mortgage hy holder to pay off antecedent debt, if 
(1909) binds sons—Right to maintenance if revives on transfer or loss 
of grant—Sale hy Maharaja of grant to realise revenue paid by 
him on grantee's default—Condition of grant — Custom. It being con¬ 
ceded that the lands or usufructs granted as babuana to junior members 
of the Durbiianga Raj family are impartible, descending to the eldest 
male lieirs of tl»e ^antees to be held or managed by the persons to whom 
they descend for the maintenance of the family, and that, on failure of 
male descendants, they revert to the Raj—and there being no provision 
express or implied that the interest granted should be inalienable, 

Held, that sucli grants are alienable. That, notwithstanding their 
impartibility, such grants come, in the absence of some special family 
custom regulating their enjoyment, within the principle of the Mitakshara 
law. whereby a father may, in order to satisfy an antecedent debt of his 
own nob being of an illegal or immoral character, mortgage ancestral pro¬ 
perty, and such transaction may be enforced against his sons by a suit 
and by proceedings in execution to which they are not parties. 

There is no authority for the proposition that, on the loss or aliena¬ 
tion of babuana property, the right to maintenance of the present and 
prospective members of the branch against the Raj revives totics quoties. 

It being a condition of babuana grants that the holder should pay 
Government revenue due in respect of the property granted through tbo 
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BABUANA ORANT~(ConcZi«ied). 

Maharaja, it cannot be permitted that the subject of the grant should bo 
enjoyed and the condition upon which it was made disregarded. Ifc 
cannot therefore be disputed that, if, on the failure of the holder to pay 
revenue, the Maharaja has to pay it, he may recover the amount by 
suing the holder for it and putting the property granted to sale in execu¬ 
tion of the decree obtained by him. Property, thougluimpartible, may bo 
alienable. 

j.Idd, that a custom of inalienability of babuana property was not 
proved m this case. Duriiadut Singk v. Maharaja Sir Bamashwar Singh 
Bahadur ami luradat Singh alias Taranandji v. Maharaja Sir Raviesk- 
war Singh Bahadur ... 13 C.W.N. 1013=6 M.L.T. 68=11 Bom. L.R. 

901=6 A.L.J. 847 = 36 C. 943=10 C.L.J. 233=19 M.L.J. 567 = 

4 Ind. Cas. 2 = 36 I.A. 176. 

BANIAN. 

( 1 )- Rights of —. There is no rule of law giving a lien to the 

banian as against his employer, nor is tliere any custom to that 

(1891) effect. If the banian claims a lien, he must prove its existence, 

either by showing some express agreement giving to him the 
lien, or by showing some course of dealing, from which it is to be implied. 
On the other hand, where merchandise consigned has been sold in good 
faith, and in accordance with the purpose for which the consignment 
was made, and the proceeds have been brought into account between the 
consignee and the banian, he is not liable to account to the consignor. 
The principal of the agent cannot disturb the account with the sub-agent 
except on the ground of bad faith. A banian, not setting up a written 
agreement, nor asserting that he bad advanced to the firm on the security 
of specific quantities, claimed a lien as against the consignor on merchan¬ 
dise consigned to the firm whether arrived or in transit. The lien alleged 
was for the general balance of account, in virtue of an agreement, extend¬ 
ing to the whole of the merchandise consigned, whatever might have been 
the terms of the consignment between the consignor and consignee. The 
banian had made advances, but for them the consideration was the profit 
to be made by sales. There was no pledge, nor any agreement, express 
or implied, giving the banian a lien on the goods consigned. It was, 
therefore, unnecessary to determine whether the banian had notice of the 
terms of the consignments. Nor was it necessary to consider the effect 
of S. 178 of the Contract Act IX of 1872, tnere having'been no pawn. The 
banian, having no lien, against the consignee, had none against the con¬ 
signor, and could not question the right of the latter to stop in transitu. 
Peacock v. Baijnath and Graham v. Baijnath ... 

18 C. 573=18 I.A. 78=5 5ar. 651. 
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BANKER AND CUSTOMER. 

( 1 ) - Books of banking firm—Evidentiary value—Burden of proof 

of payments by the firm. Where the fact of payments by a 
(1875) banking firm is distinctly put in issue, the books of the firm 
being at most corroborative evidence, the mere general state¬ 
ment of the banker to the effect that his books were correctly kept, is 
not sufficient to satisfy the burden of proof that lies upon him : partic¬ 
ularly. if he has the means of producing much better evidence. 

Gunga Persad V. Baboo Inderjit Singh ... 23 W.R. 390 = J Saf" 

(2) - Payment of cheque—Discharge from liability Ev^ 

the .espetent ^aUed to P-e .. .e 

(1891) favour of the appellant was pa^d p ^ 

Bank from hab.hty. Lall S 3 ,. 35 , ,» ,.a. m. 

, IJ 7 hnnker against customer—Payment from 

(3) - Mortgage he y s diay—Interest—Privy 

preparation of—Inclusion of 

(1905) Coicnci In the absence of special" direction to that 

to pay off a mortgage which he has against 

effect a an er latter’s current account, and interest is properly 

his customer, r customer directs that the principal sliould be 

charged upon it 

paid off- 

The practice of including irrelevant matter in the transcripts before 

* 1 ,^ Tudicial Committee condemned. Thakur Jawahir Singh v. Lachman 

9C.W.N.745(P.C.). 


Das 


• • 


BANKRUPTCY. 

(I)_ Commission of bankrupt in England—Effect of certificate of 

conformity obtained under. A certiheate of conformity obtain- 
(1830) ed under a commission of bankrupt in England is a bar to an 
action for a debt contracted by the bankrupt at Calcutta pre¬ 
viously to his bankruptcy, although the creditor had no notice of the 
commission, and was resident at Calcutta. Lewis Owen Edwards v. 
Howard Ronald awl others ... ■■■ 1 Knapp. 25 

BOMBAY. 

NOTES.^_R- Bank of Hindustan, China and Japan v. Premchand Rai- 

chand, 5 B H.C.R. 83 (91).— that Statutes passed.by Parliament do 
1868 not extend to Tndia except when they are made applicable by express 
words or by necessary implication. So an action for winding up com 
nanv could be brought iu India without the leave of the Court of Chancery in En^nd. 
Sargent, J. (p. 95) holds that Parliament prima facie legislates for United. Kingdom 

only. 


<3 .M 

217 ,j(*st^mlr 

BA N K RU PTC Y—(Coni iuia’d). 

(2) - Assicmp6-tt by the surviving assignee of a Banki-upt, under an 

English commission, against a debtor, a native of Iiuiia, and 
(1840) resident within the jurisdiction of the Supreme Court of 
Gdlcuttn. Plea, that the defendant had not undertaken or 
promised in the manner of form as the plaintiff, assignee as aforesaid, had 
complained against him. Two days after issue joined, the defendant 
gave notice that he intended to dispute the trading, petitioning creditor’s 
debt, and bankruptcy. At the trial, copies of the proceedings in the 
Bankruptcy Court, the commission, adjudication and assignment to the 
plaintiff, and his co-assignee, which purported to be certided by the clerk 
of the enrolments, and to be utider the seal of the Court of Bankruptcy 
in Emjland, pursuant to the 2nd and 3rd Will. IV. c. 114, S. 9, were 
given in evidence; but no proof was given that these copies were authentic, 
nor was the seal proved to bo that of tlie Court of Bankruptcy in England. 

A verdict was given for the plaintiff, liberty being reserved for the defend¬ 
ant to move for a non-suit. A rule nUi was afterwards granted and, after 
argument, made absolute, and the verdict set aside, and judgment of non¬ 
suit entered for the defendant on the grounds that there was no evidence 
of an act of Bankruptcy,—of trading subseciuent to the passing of the 6th 
Geo. IV. c. 16, and that neither that Act, nor the 2nd and 3rd Will. IV, 
c. 114 extended to India : — Held, on api>eal, affirming the judgment of the 
Court below,— 

Tliat the plea of the non ass^imput put the bankruptcy and assign¬ 
ment at issue sufficiently without any notice. 

That the form of the plea “ Assignee as aforesaid ” ^was not an 
admission of the plaintiff’s'title as assignee of the bankrupt, but only used 
in reference to the description the plaintiff had given of himself in the 
declaration. 

That the statutes, 6th Geo. IV. c. 16, and the 2nd and 3rd Will. IV. 

c. 114, made to facilitate the proof of bankruptcy and assignment in 

England, did not extend to the Courts in India, and that in those Courts 

such evidence of the bankruptcy must be given, as would have been 

reejuired to prove the fact, if no statutory regulations had been made 

Clark V. Mullick ... ••. 3 Moo. P C. 252 = Morton 430 = 

I 5ar. 188 = 2 M.I.A. 203. 

( 3 ) _The principle that one creditor shall not take a part of the 

fund, which otherwise would have been available for the pay- 
(1840) ment of all the creditors, and at the same time be allowed to 
come in pari passu with the other creditors, for satisfaction 
<mfe ol' rtre remaindw of that fund, Joes not apply, where the creditor 
obtains by bia diligence something which did not, and could-not, form a 

part of that food. 

28 
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BANKRUPTCY—(Cynitnaei). 

The Or])lian Chamber of Batavia, being the Executors of a foreign 
creditor in the Island of Java, by their agent in Calcjitta, proved the 
amount of their whole debt against the estate of A. B., who had been 
declared insolvent under the Indian Insolvent Act (9th Geo. IV. c. 73) and 
after making such proof, and receiving the dividends upon the whole 
debts, instituted a suit, in the Island of Java, to recover a plantation or 
estate there, held by one of the Insolvents as Trustee for the firm of A. 
and C. D., in equal shares ; to which suit, the assignees of the insolvent 
appeared as defendants, but judgment was given in favour of the creditors 
and for the sale of the estate for his benefit; the proceeds 
amounted to three-fifths of his whole debt. The assignees o . . e a 

bill, on the Equity side of the Supreme Court at Calcutta, against t le agent 
of the foreign creditor, resident within the jurisdiction, prating lat e 

dividends might be refunded, and that the defendan s m.ght be ^stramed 

, r anv further dividends, until all the other 

bv injunction from receiving any 

creditors were put on an egual footmg w.th the cred.tor at Java, tbe 
defendant demurred, and obtained judgment agamst the ass.gnees. Held 

1 » 4 .u^ Tnr^trial Committee, that the estate in Java, not 

on appeal, by the Judicial ^ v i * r , t 

passing to the assignees under the assignment, did not form any part of 
the fund that was available for the benefit of the general creditors, and 
that the creditor was, therefore, not bound to refund the dividends, nor 
ought to be prevented from receiving any future dividends, provided he 
did not receive more than 20sh. in the pound upon his whole debt. 

But, the bill having stated that the creditor had also instituted pro¬ 
ceedings against certain debtors of the insolvents at Bencoolen : held, that 
the assignees wore entitled, under the prayer for general relief, to an in¬ 
junction to stay the receipt of further dividends, until the proceedings at 

Bcncoolcn were abandoned, Cockerell v. Dickens 

1 Sar. 203 = Morton 407 = 3 Moo, P.C. 98 = 2 M.I.A. 353. 


BOMBAY. 


Notes.-— R. Gokul v. Shrimah 6 Boro. L.R. 288.—Oo the point that, though, 

as a general rule, the plaintiff is not entitled to relief not founded on the 
1904 pleadings, where, on the pleadings, the issues and the evidence, the relief 
is clear, the general rule does not apply. 

MADRAS. 


-R. 

1906 


Abbakke Heggadthi v. Kinhiamma Shetty, 29 M. 49i. — On the point that 
the absence of a specific prayer in plaint is no ground for refusing ap¬ 
propriate relief. 


CALCUTTA. 


-R. Dursun Singh v. Durbijoy Singh, 9 C.L.J. 623. — Under the provisions 

of S. 578, C.P.C., 1982, the appellate Court is not entitled to reverse the 
1909 decree of the lower Court on the ground that the co-parceners of the plain- 
tiS have not been joined on the record, unless the appellate Court is satis¬ 
fied that the omission has affected the merits of the case or the jurisdiction of the Court. 
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BANKRUPTCY-(Conc;iMfed). 

Inl kZ^inTifw the esseotial justice of the case 

nn? rj ^ substance and merits rather than strict adherence to whac turns 
out, as in this case, to be a matter of form. 

(4) -See Insolvency. 


BARRISTER. 

(1) Agi-eemenfe by Counsel, that, if the High Court admitted an 

*0 *=*1® Queen in Council should 
U871) be made. Held, binding on his client. Moonshee Ameer Ali 
V. Maharanee Inderjcet Simjh 

9 B L R. 460 = 2 Suther. 479 = 2 Sar. 731 = 14 M.I.A. 203. 


Notes. 

1876 


ALLAHABAD. 

R. Anant Das v. Asbburner <t Co., 1 A. 267 (269) (F.B.).—An 
agreement not to appeal is not prohibited by S. 28 of the Contract Act. 
When made, it is binding on the parties. 


CALCUTTA. 

-R. Pfotap Chunder Dass t». Arathoon, 8 C. 495.—In this case a judgment- 

debtor having been arrested in execution of a decree, procured his release- 

1882 by means of an agreement, with the decree-holder. not to appeal against 
the decree in consideration of such release, but did prefer an appeal in 
violation of the agreement. Held, the agreement estopped him from preferring the appeal. 

OUDH. 

1894 -R. Mus.ammat Lacbmin f. Parkhotam Singh. 5 O.C. 49 (52), 

(2)-Two orders of the High Court of the North-Wentern Provinces^ 

the one being an order nu-i calling on the appellant, a Barris- 
(1871) ter and Advocate practising in that Court, to show cause why 
he should not be suspended from the practice of his profession 
as an Advocate of that Court, and the other order declaring him guilty of 
gross professional misconduct, and suspending him from practice for five 
years, on appeal, as to the rule on which the first order was made, dis¬ 
charged, and the second order reversed ; the Judicial Committee being of 
opinion that, though the appellant had been guilty of a grave irregularity 
and deserving of censure, yet the facts proved did not amount to that 
nialapraxis on which the High Court, having regard to the position and 
functions of an Advocate in the North-Western Provinces, could fairly 
found any proceeding of a penal character. Newton v. The Judges of the 
High Court, North-Western Provinces, 17 W.R. 35= 10 B.L.R.88 = 2 Suther. 

505 = L.R. 4 (P.C.) 18 = 8 Moo. P.C. (N.S.) 202 = 3 Sar. IS = 14 M.I.A. 267. 

BENAMEE TRANSACTIONS. 

(1)- -Purchase of property in the name of son in a joint family _ 

Presumption that it is father's property. Where .a purchaser of 
(18S4) a real estate is made by a Hindoo in the name of one of his 
sons, the presumption of the Hindoo Law is in favour of its 
being a bem^e purchase, and the burthen of proof lies on the party in 
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BENAMEE TRANSACTIONS— 

whose name it was purchased, to prove that he was solely entitled Ao the 
legal and beneficial ii^ferest in such purchased estate. 

Purchase of a Talook in Boigal by a Hindoo in his eldest son’s 
name; the conveyance, though in the English form of lease and release, 
held to be a benaniee ijurcliase, and the son in whose name it was pur¬ 
chased declared to be a trustee for the father, and the Talook part of the 
father’s estate. Gopeekrist Gosain v. Gmujapersaud Gosain 

4 W.R. 46»2 Suther. 13=1 Sar, 493=^6 AI.I-A. 53. 


R. 


1863 


1864 


PRIVY COUNCIL. 

Notes. -R. Sayyud Ushur Ali u. Bebee Ultaf Fdtima. IS M.I.A. 232 = 13 

1869 W.R. 1 (P.C.)— See No. (5). infra. 

-R. Nawab Azimut Ali Khan v. Hurdwarec Mull, 14 W.R. 14 (P.C.) = 5 

B L.R. 578 (583).—The law as to benamec conveyances taken by a.father 

1870 in the name of a son. whether in Hindu or Mahomedan families, should 
be considered in all Courts in India as conclusively settled by the decision 

of the P.C. in Qosaain v. Gossain, 6 M.I.A. 53. 

_U jotendromohun Tagore y. Ganendio Mohun Tagore. 18 W.R. 359 = Sop. 

1872 I.A. 47 = 9 B.L.R. 377- 

_P. Bis-sessur Lall Sahoo u. Luchmessur Singb, 5 C.L.R. 477 (479). 

CALCUTTA. 

Obboy Churn Mookerjee v. Punchanun Bose, Harsh 564 = 2 Hay 630.— 
A grant of a putni taluk by a father to his two daughters in their infancy, 
the father only managing the lands till bis death, was Jield to be a grant 
by way of provision, and not a case of benamec. 

-R. Nilmony v. Rajah Gunga ?'^rain, 1 W.R. 334 (336). 

Ranee Surnomoyeou. LuchmeeputDoogur, 9W.R. 338.—WhereaMuham- 
madan husband was found to have paid the purchase-money for a 
putnec taluk standing in the name of bis wife, it was held that his having 
been in possession of the money was prima facie evidence that the putnee 
belonged to himself, and not to his wife, and that the presumption was not rebutted by 
Irhe fact that be purchased the putuce in the name of his wife. 

-R. Nadirjan Bibee v Kurcemoonissa Chowdraio. 12 W.R. 121.—In a suit 

for certain property as belonging to plaintiff's judgment-debtor, in which 
1869 the defendant, the adoptive mother of the judgment-debtor, claimed the 
property as purchased by her bona fide in the name of her son, but with 
her own funds ; held, that this case could not be judged by the criterion laid down in 
Oossain v. Qossain, viz., whence came the purchase-money ; for the question in that 
case related to property acquired by a member of ajoint Hindu family, where the pre¬ 
sumption would ordinarily be that all the property is joint. 

# 

- R. Gajendra Mohan Tagore v. Upendra Mohan Tagore, 4 B.L.R. O.C.J* 

1869 103. 

- R. 8. M. Krisbnaramani Dasi v. Ananda Krishna Bose, ^4 B.L.R. O-C.J. 

231.—On the point that trusts have been enforced against Hindus in 


R. 


1868 


1869 


1.1 


India. 



BENAMEE TRANSACTIONS-(Cc»»fintted). 

7-R. Bipeen Beharee Chowdhry v. Ram Chunder Roy, 14 W.R. 12.—In con¬ 
tracts bet%v^n landlord and tenant, it is common in India that ohe or 
1870 other of the’parties to the contract is a benniwe holder, .the name used 
not being that of the real contracting party. 


-R. 

1871 

-R. 

1871 

-—R. 

1*871 


AkburAli V. Mahomed Faiz Buksh, 18 W.R. 12.-In cases of be^iamee 
purchase in India, the criterion of beneficial ownership is the source from 
which the purchase-money came. 

Donzelle t*. Kedarnath. 7 B.L.R. 720 = 16 W.R. 186.—In India the 
English doctrine of estoppel does not apply, and a person who executes a 
knbuliat can deny in a rent suit his lessor’s title as stated in the lease 
and prove by parol evidence a title different to that recited in the lease. 

Somarimull v. Bhairo Das Johury, 7 B.L.R, 431.—On the point that 
the English form of the document used, whether conveyance, or a bill of 
exchange, does not imply that the parties contracted with reference to 
the English Law. 


-R. Maharanee Brojosoondery Dehea v. Ranee Luchmee Koonwaree, 

1878 95.—Principle of i>eiinmee purchase applied to property 

purchased in the name of an idol. 


-R. Bhagbut Chunder Dey v. Huro Oobind Pal, 20 W.R. 269-HWbcre the 

father of a joint Hindu family purchases property in the name of his 

1873 minor son. the presumptionys that it is a beiiamee purchase by the 
father, on whose death it becomes the property of the family. 

R. Radhamonee v. Ram Narain Dey, 22 W.R. 440 (441).—Where a third 
party intervenes in a rent suit, the Court does not err in law in going into 

1874 the question of title, if this is necessary foe deciding who bas been in 

the enjoyment of the rent. * 


-R. Hari Gobind Adbikari v. Akhoy Kumar Mozumdar, 16 C. 364 (367).—A 

distinction has to be drawn between suits by benamidnrs, on bonds and 
1889 other personal contracts, and those for recovery of real estate upon title 
and. in the latter class of cases, beiuimidars ate not entitled to maintain 
suits in their own names. 

-R. ^Ilbhendta Nath Mookerjee v. Kali Prosbad Johuri, 30 C. 265 = 7 C.W.N,. 

229 (affirming 16 C. 364 and dissenting from 18 A. 69 and 21 A. 380}._A 

benaiuidnr, as such, is not entitled to maintain a suit for recovery of 
possession of immoveable property, of which he is a mere benaviidar. 

Munshi Basiruddin Ahnied v. Mahomed Jalish Patwari. 12 C.W.N. 
409.—On the point that a betiamidar cannot sue for the recovery of 
immoveable property or of a mortgage-debt. 

MADRAS. 


1902 

-R. 

1908 


-F. 

1864* 

-R. 

1897 


Palaniyappa Cbetti v. Arumugam Chetti, 2 M.H.C.R. 26.—As between 
Hindus, oral evidence is admissible to show that land nominally purchas¬ 
ed for A and conveyed to him by an instrument in writing, was really 
purchased for A, B and C. 

Bojjamma v. Venkataramayya, 21 M. 80, where it was held that a 
benaniidar can maintain a suit in his own name on a negotiable- 
instrument. 
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BENAMEE TRANSACTIONS~(Ct)H(mj/^(i). 


BOMBAY. 

-R. Jn rc Kabandas Navrandas, 5 B. 154 (174).—Implied trusts are recog- 

1880 ni^ccd and e>!tabUsbed in India in cases of benamee purchases. 


-R. Gulam Jafar v. Masludin and others. S B. 238 (242, 243).—The mere fact 

of a conveyance being taken by a father, in his son’s name jointly with 
1880 his own, would not raise a presumption, in India, as in England, of an 
advancement in favour of the sou. 


-R. Ashabai i. Haji Tycb Haji Rahimtulla, 9 B. 115.—From the mere cir¬ 
cumstance that a father has opened in his books, an account in the name 
1882 of his son, crediting some money to the latter, there can be no presump¬ 
tion that the father creates, or intends to create, in favour of the son, a 
trust in respect of the sums so credited. 


-R. 

1883 

-R. 


1887 



1897 


Tbackersev Dewraj v. Hurbbum Nursey. 8 B. 432 (464).-The rules as 
to the duties of trustees in India are the same as those in England, so 
far as they are not contrary to local usage. 

Cassumbhoy Ahmedbboy r. Ahmedbhoy Hubibhoy. 12 B. 280 i309).- 
Among Khoja JIabomedans. who are governed, generally, by the same 
rules as the Hindus, where property stands in the name of one member of 
a joint family, the presumption is that it belongs to the whole family. 

Bavji V. Mahadev, 22 B. 672.—In this case, a iowmidu)-sued for damages 
for loss of crops. Later on, the real owner was added as a co-plaintiff, 
and a decree passed in bis favour. In appeal, for the first time, the 
defendant raised the points, that the bennmidar was not entitled to sue 


in his own name, and that, when the real owner was added as a party, the suit had 
been barred by limitation. The lower appellate Court dismissed the suit on these 
grounds : Beld, the dismissal of the suit was wrong and that any defect in the institu¬ 
tion of the suit was cured by S. 27 of the Civ. Pro. Code. 


Per Ranade, J .—The benxnnidar was entitled to sue in his own name, and the 
addition of the real owner later on made no difference in the character of the suit. 


fN.B.)—In this case the original plaintiff was a certified purchaser at a Court- 
auction. 


-R. Motivahu u. Purshotum. 6 Bom. L.R. 975 = 29 8. 306—A purchase by 

1904 ^ Hindu husband in the name of his wife does not raise any presumption 

of gift to the wife or of an advancement for her benefit. 


ALLAHABAD. 

-Exp. Nand Kishore Lai v. Ahmad Ata, 18 A. 69 (74).—In this case it was 

held that a beywinidar was entitled to sue in his own name for recovery 
1895 of land on title. Burkdt, J. explained the decision in 6 M-I.A. 53 as 
meaning that the party entitled to sue for real property is he that 
possesses the legal title and not the person for whom he bolds benduiec, whereas, in 
cases of personal demands, the real owner can maintain the suit in his own name. 

CENTRAL PROVINCES. 

-D. Jleer Jangoo v. Chote Sahib, 6 N.L.R. 161=8 Ind. Cas. 1124.—In India 

1910 is no exception to S. 1IG, Evidence Act, to allow a tenant to explain 

the benomi title of his landlord. 



223 


BENAMEE TRANSACTlONS-(Co»«in?i€(i}. 

(2) Practice of Privy Council—Concurrent judgments on qxtcstions 
of fact—Suspicious circumstmices in the institution of suit. 

(1861) The only question in this case was whether a sale-deed, ob¬ 
tained in the name of the defendant, was benamee for plaintiff* 
appeUant’s late husband. The sale was in 1836. The plaintiff’s husband 
had brought a suit in 1845, which failed in 1850, owing to a misdating in 
the plaint of an ekrar, set up in the plaint by plaintiff’s husband, correc¬ 
tion of which error the Court refused to allow. In 1850, the plaintiff 
filed the present suit. The plaintiff was in possession of the title-deeds: but, 
there was no satisfactory explanation of the manner in which she or her 
late husband came by them. Held, the unexplained circumstance of the 
plaintiff’s possession of tlie title-ileeds was nob of any avail to the plaintiff 
as against the other prc))onderating evidence for the respondent; that the 
delay in the institution of the suit was suspicious ; that the plaintiff ’s late 
husband’s and the plaintiff’s failure to launch the suit during the lifetime 
of two individuals, who could, if they were living, have given clear and 
convincing proof as to the alleged benamee character of the transaction, 
was another suspicious circumstance. Under the circumstances, the 
Judicial Committee refused to disturb the concurrent findings of the Courts 
below, which had dismissed the plaintiff’s suit, their Lordships observing 
that the Courts below bad the opportunity of seeing the witnesses giving 
evidence and of inspecting the original documents. Kripamayec Delia 
V. Romanath Chowdhry ... ... ... 2W.R. |(Pc.). 

(3) -A purchased a Talook at a sale, in execution of a decree ob¬ 

tained by a judgment-creditor. The assignee of another judg- 
(1866) ment-creditor, who had obtained a decree in a separate suit 
against the estate, brought a suit against the purchaser to set 
aside the sale, on the ground that the purchase was not bona fide, being 
made in collusion with the judgment-debtors. Held, on a review of the 
evidence, that there was not sufficient evidence to warrant the decree of 
the High Court at Calcutta that it was a benamee transaction, or that the 
purchaser was acting as an agent for the judgment-debtors; and the 
decree of the Court below reversed. 

Held, further, that the onus probandi was on the plaintiff to establish 
the affirmative issue that the money for the purchase of the Talook was 
supplied by the judgment-debtors, or a third party for them, and not by 
the purchaser. Evidence, showing circumstances which may create sus¬ 
picion, is not enough to justify the Court’s resting its decree on suspicion 
only. ' Sreenmichunder Dey v. Gopaulchunder Chuckerbutty 

7 W.R. 10 (P.C.) = 2 Sat. 215»=1 Suther. 651 =11 M.I.A. 28. 
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BENAMEE TRANSACTIONS-{Confmw«d). 


PRIVY COUNCIL. 


Notes. 

1871 


R. Faez Buksh Chowdry v. Fukeeroodeen Mahomed Ahassan 
Chowdry. 9 B.L.R. 456 = 14 M.I.A. 234.—See No. 10, infra. 


-R. 

1886 


Ramalakshamma v. Ramanna, 9 M. 482 (489) = 13 I.A. 147.—In questions 
of ownership of property of a Hindu family the source of purchase-money 
is material. 


CALCUTTA. 

-R. Kadernath Dutt v. Okhoy Koomar Bhuttabharjee, 9 W.R. 202. 

Lalla Roodro Pcrshad v. Binode Ram Sein, 10 W.R. 821 .—Where a 
litigant’s case depends upon the establishment of fraud m the conduct of 
the other side, it lies upon him to prove the fraud. 

-R. Gopal Chunder v. Ooday Lall. 12 W.R. 411. 

Bhugwan Chunder Ghosev. Raj CoomarGooho. 13 W.R. 303.—Evidence 
taken by an appellate Court in the presence of parties or their agents 
should not be rejected on appeal, simply because the Court omitted to 
record its reasons for admitting it. 

_Gowhur Ali Khanv. Mussamut Sakheena Khanum, 15 W.R. 907. 

_p, Syud Nadir Hos.sein r. Baboo Pearoo Thovildarinee, 19 W.R. 

25S. 

_P gvud F.mam Momtazooddeen r. Rajcoomar Doss. 14 B.L.R. 408 (436) 

1875 =33 W.R. 187. 

_j), Boop B»*n V. Saseeram Nath Kurmokar. 23 W.R. 141.—In a suit to 

have a purchase made at an execution sale set aside on the ground that 
1375 it was not boua fide, but collusive, the burden of proof is upon the 
plaintiff : and it is not sufficient for him only-to show 'circumstances 
which create a suspicion of the bonn fides of the transaction. But in a suit for 
possession of land and for a declaration of plaintiff's title by virtue of purchase, it is 
not sufficient for him to produce a deed executed by a judgment-debtor; the plaintiff 
must free his case of such suspicions as may arise from his own position with reference 
to the vendor, and from any such circumstances as the improbability of such a purchase 
having been made. 


1868 
-R. 

1868 

1869 

-R. 

1870 

1871 
1873 


1875 -R. Goluck Nath Ghose v. Sreenath Bose, 24 W.R, 209. 


R. Chowdrani v. Tariny Kanth Lahiry. 8 C. 345 (553).—In cases of alleged 
benami transactions, where there is suspicion about the title of the 
ostensible owner, it lies upon him to prove that he is the real owner. 


R. Monmohiney Dassee v. Radha Kristo Dass, 29 C. 513.—In a summary 
j investigation under S. 280, C.P.C., the Court cannot hold merely on sus¬ 
picion that the claim is untenable. 


-F. Mir Waziruddin f. Lala Deoki Nandan, 6 C.L.J. 472.—Transactions are 

to be pronounced fictitious, not merely on the ground of suspicion and 
1907 doubt as to the truth of the case, but only upon legal grounds established 
by evidence. 


-R. 

1909 


Ramdban v. Dalmir, 2 Ind. Cas. 385.—The Court must not proceed upon 
suspicion only and must not make any presumption against apparent 
ownership. 
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R. 


1903 

1904 


BENAMEE TRANSACTIONS-(Co»h'na^d). 

BOHBAY. 

De Silva De Silva, 5 Bom. L.R. 784.—The benamee character of a 
transaction, if it exists, must be legally established. 

-R. Macleod v. Kisson, 6 Bom. L.R. 995^30 B. 250. 

Ramabai «. Ramachandra, 7 Bom. L.R. 293.—The burden of proof is 

on the plaintifi, who seeks to give to a purchase a different meaning and 

complexion from those which it bears on its face. This burden must be 

strictly discharged. It will not suffice to point to matters of suspicion or 
even to.plausible crajectare. 

(4)- Presumption in favour of 


R. 


1905 


—against apparent ownership. 
Although the habit of holding land benamee is prevalent in 
(186T) India, such fact does not justify the Court in making every 
presumption of such holding against apparent ownership. 
Moonshee Buzloor Ritheem v. Shunisoonnissa Begum ... • 

8 W.R. 3 (P.C.) = 2 Suther. 59==2 Sar. 259= 11 M.I.A. 551. 

ALLAHABAD. 


NOTES.-R. Behari Lai v. Habiba Bibi, 8 A. 267 (271).—In dealings be¬ 

tween husband and wife among Mahomedans. the onn.'S of proving the 
1888 reality and bond fides of them lies on the husband, who is likely to exer¬ 
cise pressure and influence. 

CALCUTTA. 


1902 -R. Monmobiney Dassee v. Radha Kristo Dass, 29 C. 843. 

(5)- Presumption—Burden of proof —Benamee transactions among 

Mahomedans. Suit in ejectment by the ostensible owners 
(1869) It was alleged by the plaintiffs that the property in dispute 
was purchased by their father. The defendant contended that 
the purchase was made out of his funds, but in the name of plaintiff’s 
father. It was found as a fact that the purchase was made by the de¬ 
fendant with his funds. The parties were Mahomedans. Held that, in 
benamee transactions in India, the criterion, for finding who the real 
owner is, is the source from which the purchase-money lias come, the 
presumption being that a purchase made by A with his money, but in 
the name of B, is for the benefit of the former, and that, from the purchase 
by a father, whether a Hindu or Mahomedan, with his money, but in the 
name of his son, no presumption, such as the English Law would draw, 
of an advancement in favor of the son, can be drawn. The party, there- 
*fore, who wishes to succeed as real owner, must prove that the purchase- 
money belonged to him. The principles enunciated in Gopeekrist Oosain 
V. Gangaperskad Gosain, 6 M.I.A. applied. Sayyud Uzhur Ali v. Bebee 

Ultuf Fatima ... ■■■ ■■■ 13 W.R. | (P.C.). 

BOHBAY. 


1878 



-—R. Mor Joshi r. Mahammed Ibrahim, 10 B.H.C» 

R. 344. 

_R, Gulam Jafar v. Masludin, 9 B. 838. 
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BENAMEE TRANSACTIONS- -(C’o»;inued). 

' Claim by fatlier against the execution creditors of his son, 

(1870) ground that his son held the estate benamee for him, 

dismissed. 

The Courts look with jealousy on benamee transactions, and require 
from one claiming under such title, strict proof, and he can only recover 
on the strength of the case he asserts. Nawab Azimut Alikhan v. Hurd- 
tvarcc Hull ... ... ... M W.R. 14 (P.C.) = 5 B.L.R. 

(P C.) 578=2 Suther. 343 = 2 Sar. 671 = 13 M.I.A. 395. 


BOMBAY. 


1883 


Notes. -R. Ramalinga Khanapure v. Virupakshi Khanapure, 

7 B. S38. 


CALCUTTA. 

-R. Jadu Nath Poddar v. Rup Lai Poddar, 33 C. 967 = 10 C.W.N. 650 = 4 C.L. 

J. 22.—Where the intention to commit fraud hap not been carried into 
1906 effect, a beneficial owner is entitled to sue for a declaration that a deed 
of transfer executed by him is benami. 


(7)- 

(1870) 


-Construction of Act I of 1845, Ss. 20 & 21 :—Held not to 
raise a presumption of law against a benamee purchase by a 
Hindu widow in trust for her husband. 


A Ilibbanamah (deed of gift), by a Hindu widow (a Purdha woman), 
of real estate, purchased by her out of her Stridhun, of which she had a 
disposing power, when in a state of ill-health and shortly before her death, 
in favour of her brothers, in their wives’ names, to the exclusion of her 
husband’s adopted sons, in circumstances raising suspicion of fraud, and 
in the absence of satisfactory proof that she knew the nature of the deed, 
pronounced against. Geresh Chunder Lahoree v. 'Musanmal Bhiu/oohntt!/ 
Debia ••• 14 W.R. 7 (P.C.) = 2 Sar. 579 = 2 Suther. 339= 13 A1 I. A. 4 19. 


1873 

1880 


CALCUTTA. 

Notes. -R. Bukshee Booniildi Lall v. Bukshcc Dewkee 

Nundun Lall, 19 W.R. 223. 


BOMBAY. 


R. Narbiidabai v. Mahadeo Narayan, 5 B. 99. 


(8)- Purchase benami—il/afermZ issue—Burden of jn-oof—Life 

interest. Suit to recover certain property on the allegation 
(1870) that, though it was purchased by A benami in the name of B, 
yet that A purchased it as his property and that plaintiff was 
entitled to the same as the heir of A. Defendant averred that it was 
purchased with the money of B, in whose name the purchase stood. 

Held that the material issue was not whether the defendant’s aver¬ 
ment was made out, but whether the plaintiff's story of purchase by A 
with his own money benami in the name of B was true. Held also that, 
•even if A purchased with his own money, yet, if he purchased with the 
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•express intention that after his death it should ^50 to B, that would not be 
a purchase benami, and it would make no difference whether A did or 
did not reserve a life interest and control over the disposition of the pro¬ 
ceeds of the property during his life-time. Rajah Chandemath Ron v. 
Ramjoy ^ozooiiidar ... IS W.R. 7 (P.C.)=6 B.L.R. 303-2 Sar. 613. 

MADBAS. 

1876 Note. -App).—Nellaikumaru Chetti u JlarakathanimaJ, 1 M. 166. 

(9)- Money advanced by one while deed standiwi in another's name. 

In a mortgage deed the mortgagee was described as one “ M. 

J (1871) J. B., otherwise B. K., the wife of M,” and it recited that the 

consideration-money was advanced by her. M. .T. B, was not 
the wife of M, but his concubine. In the absence of satisfactory proof 
that the money advanced was M. J. 13's separate property, and upon evi¬ 
dence that the consideration-money was really advanced by M: Held, 
fafifirming the decrees of the Courts in India) that cbe preponderance of 
the evidence was in favour of M. being the person who advanced the 
money, and that the transaction was to be considered as benamee, or in 
trust for M. as mortgagee. Bhowan Dosi v. Sheikh Mahomed Hos’sein ... 

13 W.R. 38 (P.C.) = 2 Sar. 560- 13 M I.A. 346. 


( 10 )-Suit by A. to establish his right to execute decrees, against B. 

and another, by attachment and sale of lands in possession of 
"(1871) B’s son, C. on the gi’onnd that they were held by C. benamec 
to defeat B’s creditors. Evidence was given that C, was the 


real purchaser of the property sought to be attached, and not a benamee 
holder for B. Nothing bub hearsay evidence was given by that it was 
a benamee transaction. Held, by the Judicial Committee, that although 


there may be, with respect to benamee transactions, circumstances which 

might create suspicion and doubt as to the truth of the case, yet that the 

appellate Court will not decide upon mere suspicion, but upon legal ground 

established by evidence, and that from the evidence in the suit, the 6 on<t- 

fide purchase by 0. was established. Faez Biiksh Chowdry v. Fukceroo- 

/Ififin Mahomed Ahassun Chowdry ••• "*9 B.L.R. 456* 

deen Manome Suther. 490 = 2 Sar. 733 = 14 M.I.A. 234. 


CALCUTTA. 

p Mit Waziruddin Deoki 6 C.L.J. 472.— Qee 

same case under this heading. No. 3. 7 W.R. 10, supra. 

, _Hindoo had only self-acquired estate. Previous to his 

^ ^ death his three sons separated in food and left their father’s 

^1872) house, living separately. Held, that, although there- was a 
' gggggr of commensality—the normal condition of an individual 

family—it di'^ evidence, operate as a complete 
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sei'aration and the property purchased after the separation in the name 
of one of the sons, and a business carried on in the son’s name, declared 
to be bcnamee, and that the same and the profits derived from the business 
formed part of the joint family estate. Mussumat Ammdee Koonwtir v* 

Khedoo Lai ... 18 W.R. 69 = 2 Suther-591 =3 Sar. 50= 14 M.I.A. 412. 

PRIVY COUNCIL. 

NOTES.-F. Ganesh Dutt Thakoor w. Jewach Thakoorain. 8 C.W.N. J46 

(P.0.);!»31 C. 262 = 6 Bom.L.R. 1 = 14 H.L.J. 8.—Cesser of com- 

1903 mensality is only evidence, but not conclusive of partition. In each case 
it is necessary to consider whether the evidence in other respects supports 

or negatives the theory that the cesssr was adopted with a view to partition in the legal 
sense of the word. 

BOMBAY. 

-R. Jivubai v. Krishnaji, 6 Bom. L. R. 351 {855;.—A cesser of commensality 

is not of itself conclusive evidence of partition, but it is an element to be 

1904 considered, and the question in each case is—was the cesser with a view 
to partition in the legal sense of the word ? The answer must depend in 

each case upon its circumstances. 

(12) _ B, a Mahomedan married woman, but separated from her 

husband, contracted an irregular marriage with V, and cohabit- 
(1872) ed with him for many years, until her deatli. V, during the 
time he so cohabited tvith B, purchased an estate, which was 
registered in his name as the owner. Eleven years after the date of the 
purchase, B and V, being then both deceased, a suit was brought by the 
then Shajada Kiishccn to recover the estate bought by V, on the ground 
that it was purchased by him bciiamee with moneys which belonged to 
the Shajada Knsheen or lay owner of an Iinambarah, or a superintendent 
of a Mahomedan religious establishment, which he assumed to be. Held, 
upon the evidence, (1) that it was not a bcnamee transaction, as the pur¬ 
chase-money was partly Vs, and partly obtained by gifts from .C to V; 
and (2) that it was not from the proceeds of a misappropriation by her, 
as trustee of the Imambarah, as she was lay proprietor, and had power 
of disposition, and. therefore, that the doctrine of resulting trusts did not 
apply. Mvssnviat Ameeroonnissa Khannm v. Mnssumai Ashrnfoonnissa ... 

17 W.R. 259 = 3 Sar. 58 = 14 M l.A. 433. 

(13) -A purcliaser of the equity of redemption sold in execution 

of a decree, who had obtained a certificate as purchaser, 
(1872) under S. 259 of the Code of Civil Procedure, Act VIII 
of 1859, brought a suit for redemption and possession against 
the usufructuary mortgagee under a deed of Zw-i-peshgce (usufructuary 
mortgage). Held, (reversing the decree of the High Court), that Act 
VfTI of 1859, was simply a Code of Procedure, not affecting existing 
law, and *hat the fact of the plaintifi s title being certified as purchaser 
was not conclusive by S. 260 of that Act. to bar the defendant, who was 
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in possession, from pleading that he was the real purchaser, and that the 
pui chase was made benamee for him by the certified purchaser (as benamee 
transactions are not prohibited by S. 260, or per se illegal), so as to ascer¬ 
tain tbe title of the certified purchaser. Mnsuviai Bithiim Kowiir v. Lalla 
Buhooree Lall ... 18 W.R. 157= 10 B.L.R, iS9 = 3 Sar. 69= 14 M.I.A. 496. 


Notes. 

187S 


PRIYY COUNCIL. 

" Lokbfie Narain Roy Chowdhry u. Kalipuddo Budopadhya, 23 

W.'R. 338'(P.C.) = 2 I. A. 154.—See under CIVIL PROCEDURE CODE (ACT 
VIII OP 1859). No. 32. 


1673 


CALCUTTA. 

R. Bukshee Buniadi Lall v. Bukshee Dewkee NunduoLali, 19 W-R. 

223. 


-R. Nubo Kishen Mookerjee v. Debnath Roy, 22 W.R. 194.—The principle 

1874 VIII of 1859 (S. 317, C.P.C., 1882) should not be extended, 

and the section should be applied only in the case there mentioned. 

1876 -R, Bunda Ali Khan v. Mussummat Bibee Ameerun, 25 W.R. 493. 

-F. Hazi ArjuQ Mullick v. Sheikh Farutula, 9 C-L.R. 295.—A suit for posses¬ 
sion, in which plaintifi alleged that be was tbe real purchaser at an oxe- 
l881 cutioD sale and made the certified purchaser who admitted that be was a 
ienamufar for the plaintiff, a co-defendant with the person in possession, 
was /leld not barred by S. 317, C.P.C. 

-R. Karamuddin Hosain v. Niamut Patehma, 19 C. 199 {201).—A person 

who.purchaseaproperty, in the name of another, in a Court auction, and 
1891 is in possession for more than twelve years, is entitled to maintain a suit 
for a declaration that be is the real owner, against a person claiming 
under tbe certified purchaser. 

-R. Brindabun Chunder Nundi v. Ram Sundar Mozumdar. 21 C. 375.—S. 36 
of Bengal Act, XI of 1859 (which is very similar to S. 2C0 of tbe old Civil 
1893 Procedure Code, VIII of 1859) lield inapplicable, where tbe^real purchaser, 
being in possession, brought a suit against tbe certified purchaser's brother, 
who was managing tbe property for tbe plaintiff, for an account. 

- R. Sasti Churn Nundi v Annapurna, 23 C. 699 (701).—This case is similar to 

1896 herein. In this case, the real owner was 

in possession only for eight years. 

-R. Raj Chunder Chuckerbutty v. Dina Nath Saha, 2 C.W.N. 433.—S. 36 of 

tbe Revenue Sale Law (Act XI of 1859) is a penal section and ought to be 

1898 construed strictly and literally, so as not to bar a suit by the real owner 
against a person claiming through tbe certified purchaser. 

_jj. pukhada Saodari Dasi v. Srimonto Joardar, 26 C. 950 = 3 C.W.N. 657.— 

S. 317 of the Civil Procedure Code (Act XIV of 1882), not to bar a 

1899 suit bytfce teal purchaser against any person cl a im i ng-tbrough or under 
the certified purchaser, such as his heir or mortgagee. 

_App« Govinda Kuat v. Lala Kishun Prosad, 28 C. 370.—Where the real pur- 

’ chaser has been in fof twelve years, he can maintain 

1000 a suit against tbe certified purchaser for a declaration of bis right and for 
confirmation of possession. 
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MADRAS. 

-R. Sadagopa r. Jamuna Bbai, 5 M. 54 (60j, and Velan v. Kumarasami, 11 M. 

296 (298)« on the point that, where the purchase at a Court-auction in 
1882 & 1887 execution is admitted or proved, the production of a sale-certificate is 

unnecessary, such certificate only supplying statutory evidence of the 
transfer of title. 


-R. Monappa v. Surappa, 11 M- 234 (236).—Defendant purchased certain pro¬ 
perty, at an execution-sale, benaviee for plaintiff, paid part of the pur- 

1887 chase-money and allowed the latter to remain in pos.session, on the under¬ 
standing that the former was to transfer the property on. payment of the 
balance of the purchase-money. Later on, plaintiff, being ejected by defendant, sued 
for recovery of the property. Held, S. 317 of the Civ. Pro. Code did not bar the suit. 

-R. Muthunaiyan v. Sinna Samavaiyan, 28 M. 526 = 15 M.L.J. 419. Deiiavii 

transactions, being very common in India, must be recognised until 

1905 declared illegal by express legislation or necessary implication. The real 
purchaser at a revenue sale under the Revenue Recovery Act (Mad. Act, 

IT of 1SG4) is not precluded from showing that the certified purchaser was only a be- 
Mmidnr. 

-R. Narayanasawmi Padayachi v. Govindasawmi Padayachi. 29 M. 473 = 16 

1906 M.L.J. 505 = 1 M.L.T. 234—(Follou'S ‘28 M. 520 and overrules 25 M. 
655). 


BOMBAY. 


-R. Lalubhai Surchand v. Bai Ainrit. 2 B. 299 (340i.—The Civil Procedure 

Code, though it stands in the way of a particular class of benn/nee 
transactions, does not affect their general legality. 

-R. Ravji V. Mabadev. 22 B. 672 (679).—Where the benainuiar himself 

admits the title of the real owner or the latter obtains a transfer of pos- 
1897 session. S. 317 of the Civ. Pro. Code does not bar the latter’s asserting 
his right as against third parties. 


-R. Hari Govind u. Rainchandra, 31 B. 61=8 B.L.R. 873.—“ Certified 

1906 purchaser” in S. 317, Civ. Pro. Code (Act XIV of 1882) would include the 
person standing in the shoes of the Court purchaser. 

-R. Manji Karimbhai v. Hoorbai. 12 Bom. L R. 1044 (1050) = 6 Ind. Cas. 

752.—As to the value to be attached to the title created by the certified 
1910 purchaser, in a suit by his mortgagee against the purchaser’s secret 
principal in possession. 


ALLAHABAD. 

-F. Jan Muhnnimad v. Ilabi Buksh. 1 A. 290.—The defendant in a suit by a 

certified purchaser, at a sale in execution of a decree under Act VIII of 
1876 1859, for possession, is not precluded from resisting the suit on the ground 

that he was the actual purchaser. 

-R. The Delhi and London Bank. Ld. v, Chaudhri Partab Bhaskar. 21 A. 

29 (41). S. 184 of N.W.P. Act XIX of 1873, which is almost similar to 
1898 S. 260 of the Civ. Pro. Code (Act VIII of 1859) did not bar a creditor 
of the beneficial owner from suing the certified purchaser for a declaration 
that the latter was only a b€ua7nidar. 
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-R. Sibta Kunwar v. Bhagoli, 21 A. 196 = 19 A.W.N. 30.-S. 317 of the Code 

of Civil Procedure (Act XIV of 188*2) does not preclude a suit against a 
1899 person who claimed title through the certified purchaser based on the 
allegation that the certified purchaser was not the real purchaser, but 
only purchased benami for the person, through whom the plaintifi claimed. 


-R. Kisban Lai v. Garuruddhwaja Prasad Singh, 21 A. 238 = 19 A,W.N. 

S. 317 of the Code of Civil Procedure to bar a suit, it &houl<^ 
1899 be against a certified purchaser and it must be based on the ground that 
the purchase was made on behalf of a person other than the certified 
purchaser. The question of who the plaintiff is. is immaterial. 


-R. Bishan Dial v. Gbaziuddin. 23 A. 175 = 21 A.W.N. 44.—A suit by the 

real purchaser is not taken otit of S. 317 of the Civil Procedure Code (Act 
1901 XIV of 1882) by reason of hi.s beinc in possession and claiming only a 
declaration of bis title or by reason of there having been a re-transfer to 
him by the certified purchaser. 


-R. Haji Hasan Ali v. Mian Jan Khan. 7 A.L.J. 893 (895) =7 Ind, Cas 409.— 

A Court acting under S. 3l6 does not guarantee title. All that it 
1910 does is to convey the right, title and interest in the property of the 
parties to the suit before it. So far as the parties are concerned, it 
guarantees that the judgment-debtor shall not recover back the property sold, and 
that, from the date entered in the certificate, the purchaser becomes entitled to what¬ 
ever interest the judgment-debtor was possessed of on the date of sale. S. 65 of 
the new C.P.C. (Act V of 1908) has altered the law. 

--R. Naipal Sonar v. Shoo Narain Sonar, 7 A.L.J. 1091 = 6 Ind. Gas. 374.—The 

object of S. 317. Civ. Pro. Code, is to put an end to benami purchases 
1910 and to check the practice of what are known as benami purchases. 

Where one of the two decree-holders purchased the property in his own 
name, a suit by the other for a declaration that the property was purchased for both 
the decree-holders was not barred by S. 317. 

OUDH. 

-R, Raza Husain v. Didar Patirna, 3 O.C. 229 (230),—3. 317 of the Civ. 

Pro. Code should be construed literally and applied strictly, and should 
1899 not be applied so as bo assist the certified purchaser to enforce his claim 
against the party in possession, by relieving him from the necessity of 
showing the justice of his claim or excluding inquiry as to its fraudulent character. 

_R. Musammat Niamut-un-nissa v. Raza Ali, 8 O.C. 306.—S. 317, Civ. 

Pro, Code, applies not only to a suit brought against the certified 
1908 purchaser by the person claiming to be the real purchaser, but also to a 
suit brought by third parties against a certified purchaser. Under this 
section, no suit can be brought by a third party against a certified purchaser on the 
ground'that such purchaser is not the real beneficiary owner. 

PUNJAB. 

_R. Muhamad Farough v. Abdul Hakim, 28 P.L.R. 1904=4 P.R. 1904.— 

The protection given by S. 317, Civ. Pro. Code, is limited to the case of 
1903 certified purchaser being sued on the ground that the purchase was 

made on behalf of any other person, and does not extend to the .certi¬ 
fied purchaser’s assignee. 
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(U)~~Civ Pro. Code (Act VIII of 1869), S. 260, effect of- 

Pwrc/mse at Court-auction by oyie of the 

(1873) member,. The policy of S. 260 of Act VIII of 1859 is to 

in 1 . execution-sales, i.c., transactioi^s. 

ic 1 . secretly purchases on his own account in the name of B. 

e provisions of that section cannot be taken to affect the rights of 
members of an undivided Hindu fandiy. who. by operation of law. and 
not by virtue of any private agreement or understanding, are entitled to 
treat, as part of their common property, an acquisition howsoever made, 
y a member of the family in his sole name, if made by the use of the 
amily funds. Bodh Sitigh Doodkooria v. Gunesh Chundcr Sen 

19 W.R. 356= 12 B.L.R. 317 = 3 Sar. 253. 
CALCUTTA. 


Notes. 


1873 


R. Bbolanath v. Ajoodhya, 20 W-R. 65.—The presumption that all 
property held by any member of a joint family, during the time the family 
is joint, is joint, cannot alter the o«j« which lies on a plaintiff to make 
out his case. An enquiry into the source of the. purchase-money of the 
disputed property is not the only means allowed by law for rebutting the presumption. 

F. Rama Rai v. Sridhur Persbad, 4 C.L.R, 397.—Service of notice upon a 
defendant, by affixing the same upon the door of his dwelling-house, is not 
1879 sufficient, unless the condition exists which alone renders substituted 

service good, namely, that the person upon whom it is sought to effect 
service is keeping out of the way. 

-R. Udoy Chand v. Panchoo Ram, 11 C. L. R. S14 (518).—field in this case 

th.\t, although the family held certain portions of the original family 
1882 property in co-parcenary, yet each member had, besides, other funds and 
property of his own, and that, to such a case, the ordinary presumption, 
which is applicable to a simple case of co-parcenary, does not apply. 


MADRAS. 


-R. Natesa Ayyer v. Venkatramayyan, 6 M. 135 (137).—S. 317, Civ. Pro. Code. 

1877, does not bar a suit for partition by a Hindu son against his father 
1882 and a certified purchaser of the family property, who purchased 6eJia»ii 
for the father with family funds at a sale in execution of a decree against 
the father. 


-F. Krishna Aiyan v. Raghavaiyan, 9 M.L.J. 298.—Point same as in 6 M. 1.35 

1699 which this case follows. 

BOMBAY. 

R. Ravji V. Mahadev, 22 B. 672 (678).— See the same case under 14 JI.I.A. 

1897 496, No, 13. under this heading, supra. 

ALLAHABAD. 

-R. The Delhi and London Bank. Ld. u. Chaudhri Partab Bhaskar. 21 A. 

1898 29 = 18 A.W.N. 187.—See the same case under 14 M.I.A. 496, No. 13, 
under this beading, supra. 

-R. Achhaibar Dube v. Tapasi Dube, A.W.N. (1907) 186 = 29 A, 557.—S. 317, 

Civ. Pro. Code, does not preclude a suit for a declaration that the property 
1907 purchased at an execution sale by one of two joint decree-holders was 
the joint pM>perty-of both. 
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(15) Evide^iceSale in execution—Ben^meQ—Purchase for judg- 

(4 plaintiff s vendor who boufiht property 

U879J m Court-auction, knowing that the property was sold a second 
time in Court-auction to the defendant, lay by and did not 
bring any action for nearly nine years after the defendant had been put 
into actual possession of the property under his purchase, held that the 
plaintiff was not entitled to recover possession, as the above facts, coupled 
■with other circumstances, went to show that the plaintiff' s vendor was 
only a benamidar for the judgment-debtor. Mam Chander Bysack v 
Dinoiuitk Surim. Sirkar ... ... 5 cx.R. 470=Bald. 290. 

(16) - Burden 0 /proo/—Benamee transaction—Certified purchaser. 

He who alleges that a certified purchaser and registered owner 
(1882) is a benamidar must give substantial proof of that allegation. 
Baijnath Sahay v. Mughonath Pershad Singh 

12 C.L.R. 186 = 4 Sar. 372=Bald. 437. 

(17) - Purchase from benamidar —Good faith—Burden of proof. In 

a suit for recovery of possession of land on the ground of pur- 
(1883) chase, when it has been shown that the alleged vendor is not 
the true owner, the plaintiff can only rely on his claim as 
purchaser in good faith for value from a person who, by the act of the 
true owners, had become the apparent owner, and in such cases the burden 
lies upon the plaintiff. Mutto Singh v. Bajrang Singh 

13 C.L.R. 280 = Bald. 475. 


(18)- Purchase in the name of Hindu wife. The question for decision 

was whether a purchase in 1842, in the name of a Hindu wife, 
(1886) of an interest in part of her husband’s ancestral estate, was for 
herself, or for her husband, her name being used benami for 
him. The High Court, at the hearing in appeal, considered certain 
previous decisions in cases arising out of benami transactions. But 
arriving at its conclusion, which was that the property was the wife’s, it 
proceeded entirely on the evidence in the particular case. The judgment 
of the Judicial Committee, which also went upon the evidence, was, on 
the contrary, that the husband was, in fact, the purchaser, the purchase 
being benami in bis wife’s name. Dharani Kant Lahiri Chowdhry v. 
Kristo Kumari Chowdhrani ... 13 C. 181 = 13 I.A. 70 = 4 Sar. 709. 


Q 9 )^_ Validity of transfer —Benami transaction — Wajih-ul-arz. A 

transfor by registered -deed; admitted to have been executed, 
(1887) but alleged to have been benami and merely colourable, was 
held, on the evidence, to have been valid and effective, in the 
absence of evidence showing the contrary. A settlement officer should 
t receive for enti-y in the ivajtb-ufarz of a village a mere expression of 
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the views of a proprietor, or enter it upon the records relating to the vil¬ 
lage. the tva)ib-ul-arz being intended to be the official record of local 

customs. Umen Parshad w. Gandharp Singh 

ISC. 20- U I.A. 127 = 5 Sar. 71 =R. & J.'sNo. 98. 


PRIVY COUNCIL. 


Notes. 

1906 


-R. Lali V. Murii Dhar. 28 A. 488 = 3 A.L.J. 415 = 3 C.L.J. 595 

= 10 C.W.N. 730 = 8 Bom-L.R. 402 = 1 M.L.T. 171=33 I.A. 97.—Attempts 
have been made in later years by some proprietors to use these ivajib-ul- 


orzes as an indirect means of giving effect to their wishes with regard to 

the nature of their tenure or the mode of devolution of their property after their death. 

W hen this has been the case, these records are worse than useless, they are absolutely 
misleading. 


ALLAHABAD. 


-R. 

1889 


Dcokinandan v. Sri Ram. 12 A. 234 (258) (F.B.)—Observations by Mnhniood, 
d. upon the relation of the Mahomedan Law to cases where pre-emption 
IS claimed on the basis of contract or custom embodied in the icajib-ul-arz. 


R. Tulshi Ram v. Behari Lai. 12 A. 328 (335) (F.B.).—Whatever importance 
may be attached to entries as to custom in the ivnjib-ul-nrz as evidence of 
1889 .such custom, they arc not conclusive proof, and in any case express words 
are necessary to prove any such special custom as would modify the 

general law. 


-R. Superunddhwaja Prasad v. Garuraddhwaja Prasad. 15 A. 147 (166).—The 

object of a ivajib-ul-arz is to supply a reliable record of existing local 
1893 custom. It ought not to be improperly used to record the wishes of a sole 
proprietor of a village. 

-R- Jaiman Bibce v. Mir Ali Husen, 18 A.W.N. 89.—A document purporting 

to be a vajib-ul-arz, which was drawn up at a time when the viahal to 
1898 which it related was owned by one single proprietor, could not be regard¬ 
ed as any evidence of a custom of pre-emption prevailing in that mahal. 

-R. Ali Nasir Khan v. Manik Chand, 25 A. 90 = 22 A.W.N. 207.—As to the 

1902 weight to be given to an entry in the 7 uajib-ul-nrz. 

-R. O’Conor v. Raj Bahadur. 5 A.L.J. 79 that the preparation of 

new u'ojib-ul-arzes for the three mabals abrogated the old custom of pre- 
1907 emption, and that the fact that the sole proprietors of Mahals Ali Mazhar 
and Bhairoii Pershad had caused to be made an entry in the wajib-id-arz 
relating to the right of pre-emption in those mahals, did not give these proprietors any 
authority to control their own rights or the rights of their successors over the property. 

OUDH. 

-R. Mohammad Ali Naki v. Ahraad-un-uisa, 1 O.C. (Suppl.) 6 (8).—i/cW that 

the ivajib-ul-arzes produced in this case recorded much more the wishes 
1892 and opinions of the parties to them than any settled immemorial custom 
as to the admission or exclusion of females in matters of inheritance 
among Kfaaozadas. 

-R. l\lusst. Bhagna v. Barjnri Singh, 1 O.C. 30 (32).—Where the xoajib-ul-arz 

was accepted as sufficient proof and as a valid record of the family 
custom, held, it was not open to the objection that it was the concoction 
of an interested party, as w.as the case in 15 C. 20 (P.C.). 


1898 
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—R. Tbakur Jaag Bahadur v. Thakur Jagdeo Baksh, 1 O.C. 301 (306).—A 
u ajib-ul-arz prepared under Reg. VII of 1822 or under the Circular Orders 
1398 of the Chief Commissioner issued in 1863. 1364, may be presumed to 
have been regularly prepared and to be a correct record of a local custom, 
though not necessarily to be accepted as sufficient proof of such custom. 

1900 -R. Kishen Dayal t). Musst. Champa Kuar, 4 O.C. 145 (156). 

Pragi u- Baiju, 4 O.C. 71 (76).—The question whether a particular ircyifc* 
nf-rtra is sufficient proof of a custom recorded in it is a question not of 

1901 law, but one of fact, as it is a question as to the weight or value to be 
attached to it. 


1900 
-R. 


1901 


—R. 

1904 


Bajrang Singh v, Daulat Singh. 7 O.C. 134 (135).—A niisl Riwoj-i-avi duly 
prepared and attested is admissible in evidence as an official record of a 
custom. 


-R. Mussummat Parbati Kuar v. Rani Chandra Pal Kuar, 8 O.C, 94 (102).— 

Upon a question of custom, a ionjib-ul-ai 2 is generally more valu- 
1905 able as a record of the opinion of person.s presumably acquainted with 
the custom than as an official record of the custom. If duly attested hy 
settlement officials and .signed by Zamindars of the village to which it leliibos, it must 
be admitted in evidence under S. 35 of the Evidence Act. 


(20)- Shares in villages held by wife of former proprietor — Stri- 

dhan — Mitakshara—Mutaiion of names in settlement record .— 
(1887) A share in a pattidnri village given hy a Hindu proprietor to 
his wife may become her stridhan, within the contemplation 
of the Mitakshara S. II. cl. I, enabling her to make a valid gift of it. A 
transfer from a husband of a share in a village was not formally carried 
out, otherwise than by its being evidenced by mutation of names in the 
settlement-record : and a son, claiming as his fatiier’s heir, alleged that 
his mother’s name was only used benamee by the father. Held that a 
finding that such mutation was not for the purpose of putting the property 
into the name of the wife, benamee for the husband, but for her own 
benefit, was substantially correct. Thakro v. Ganya Prasad 

10 A. 197 = 15 I.A. 29 = 5 Sar. 133. 


(21)- Onus of proof — Purchase, ism farzi, in the name of a person 

other than the real purchaser—Proof of the actual transac- 
(1897) lion. In liquidation of a mortgage-debt, the mortgagors sold 
the mortgaged property, and executed a sale-deed with a 
recital that they had received from the w'ife of the mortgagee the amount 
of the mortgage-debt and interest with also a small sum of money. In 
after-years, the husband, now plaintiff, and the wife, defendant, contested 
as to which of the two was the real purchaser. Held, that the burden of 
proving that the mortgagee gave the consideration for the sale was upon 
him at the outset, as he claimed contrary to the tenor of the admitted 
document, which burden had been discharged by his^ evidence that the 
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substantial consideration for the sale by the mortgagors was the extinc¬ 
tion of the mortgage-debt due to him. This proof shifted on to the wife 
the burden of showing that tliis extinction was effected by her money, or 
of showing that she had continuous possession in accordance with the 
sale-deed. She did not prove that any money was paid by her, either to 
the vendors or to the mortgagee; nor was there such an amount of posses¬ 
sion proved as affected the question either way. Tlie conclusion was 
that the wife’s name was used ism farzi for the husband’s as alleged. 
Suleiman Kadr Bahadur y. Mchndi Begum ... 25 C. 473 = 25 I.A. 15 = 

2 C.W.N. 186 = 7 Sar. 254. 


BOMBAY. 

Note. -R. Motivahu u. Purshotum, 6 Bom. L.R. 975 = 29 B. 306. A 

purchase by a Hindu husband in the name of his wife does not raise any 
1904 presumption of a gift to the wife or of an advancement for her benefit. 

In the absence of rebutting circumstances, the criterion as to the owner¬ 
ship of property is the source from which the purchase-money was supplied. S. 82, 
Trusts Act, 1882, does not diminish the efiect of the P.C. ruling in 25 C. 473. 


(22)- BQnd.m\ purchase— Whether property was held benami/or the 

claimant or was a gift to the holder—Evidence of ownership— 
(1898) Source of purchase-money. The claimant, having supplied the 
purchase-money on the sale of the village in suit, took 
the transfer by sale-deed in the name of the first defendant who re¬ 
mained in possession of it, receiving rents. The claim was for proprie¬ 
tary possession by the purchaser, on the ground that the property was 
held benamce for him. The first Court decreed the claim. The Appellate 
Court reversed this decision. The first Court had attributed too much to 
the fact that the plaintiff had supplied the purchase-money—an import¬ 
ant fact in most of the cases raising the question of henamec, or not 
henamee, but not the only test of ownership. Here the source of that 
money was consistent with the claimant’s having, as the defence alleged, 
intended to make a gift of the property to the holder of it; and the right 
inference from the fact was that it was not held bcnamec for the claimant, 
but belonged to the defendant. Ram Narain v. Muhamvuul Hadi 

26 C. 227 = 26 I.A. 38 = 3 C.W.N. 1 13 = 7 Sar. 425. 

BOMBAY. 

Notes. -R. Motivahu v. Purshotam, 29 B. 306 = 6 Bom. L.R. 975.—See 

1904 the case cited under 25. C. 473, No. 21, noted above. 

PUNJAB. 

-R. Narain Singh v, Hira Singh, 158 P.L.R, 1908.— Qiaerc —whether land 

1908 purchased by a father for the benefit and in the name of his sons is 
ancestral land in the bands of bis sons. 
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R- Sham Lai v. Johri Mai. 1 Ind. Caa. 732 = 37 P.R. 1909-38 P.L.R. 1909.— 
•tona bmaviidar assigns a, beiinmi mortgage to another person, who 

1909 takes it bona fide and for value, the real mortgagee cannot follow the 
mortgaged property in the hands of the assignee, but can recover the 
mortgage-money with interest duo thereon from the assignor A suit to recover such 
money from the benanndar is in effect to enforce payment of money charged on im- 

movcable property and is. therefore, governed by art. 132. and not bv art. 62. Limitation 
Act (a\ of 1S77). 

(23) - Binami t-raiisactioii—Appareiit title in one pcrson—Bcnc- 

ficial title in another, how proved—Burden of proof — Acquhi- 
(1904) tion out of funds supplied by alleged beneficiary, necessity to 
prove—Possession, presumtHion of title from—Evidence Act 
(I 0^1872), i>s. 21, WO—Admission. Plaintiffs brought this suit to recovor 
a certain coffee garden from their paternal uncle, the defendant. Plain¬ 
tiffs’ father and the defendant had separated and i)artitioned their ancestral 
property in 1870, but after their father’s death in 1886, the plaintiffs who 
were young had lived in the defendant’s protection. The plaintiffs' case 
was that the disputed garden had belonged to their father. Previous to 
the suit, one of the plaintiffs alone, but describing himself as the guardian 
of his minor brother, had executeil a sale-deed in favour of the defendant, 
in which the disputed property was described as having been enjoyed by 
plaintiffs' father and as belonging to the plaintiffs after his death. It 
was nobody’s case that this was a real sale. The High Court, in decree¬ 
ing the suit in plaintiffs' favour, relied inter alia on this document as 
containing an important admission of plaintiffs’ title in the property : 

Held —That the High Court was right in so using the document. 

That, in order to displace this apparent title in the plaintiffs and to 
establish a beneficial title in himself, it was incumbent upon tlie defend¬ 
ant to show by satisfactory evidence that the funds out of which the 
garden was purchased and developed were his own funds. Puliyavipatti 
Naranier \. Kuppier ... ... ... 9 C.W.N. 89. 

(24) _ Gift-Sale — Intention—Tiiuiginary consideration inserted in 

a deed of gift —Evidence of intcniicni—Evidence Act (I of 1872), 
(1906) S. 92— Mother and daughter—Undue influence — Presump- 
lion—Unsonndness of mind — Pleadings — Pardanashin, who is. 
The question whether a transaction, which, on its face, purports to be a 
gift or a sale, is really a benami transaction, is purely one of intention. 

Notwithstanding that a transaction purported to be a sale and a price 
was mentioned in the conveyance, it was held, on the evidence to be a 
gift and not a sale— the question being regarded as purely one of intention. 

When transfers of property, made by a mother in favour of a daugh¬ 
ter. were challenged on the ground of the unsoundness of mind of the 



238 


BENAMEE TRANSACTIONS— 

donor, but no case of undue influence exercised by the donee on the donor 
was raised in the pleadings, and evidence was given with reference to the 
question of unsoundness of mind only :— 

Held, tliat the question of undue influence could not properly be 
discussed and considered upon such evidence. 

The mere relation of dauglitor to mother in itself suggests notiiing 
in the way of special influence or control. 

Their Lordsliips of the Judicial Committee did not treat, as purdana- 
shin, a lady, who had no objection to communicate when necessary, in 
matters of business, with men other than members of her own family, 
who was aide to go to Court to give evidence and to attend at the Reg¬ 
istrar’s oflice in person to acknowledge her deeds for the purpose of 

registration. Isinciil Himsajec Mookevdiivi v. Hcifiz Boo ... 10 C.W.N. 570 
= 3 A L.J. 353 = 3 C.L.J. 484=8 Bom. L R. 379= 16 M.L.J. 166 = 

1 M.L.T. 137 = 33 C. 773=33 I. A. 86. 


1909 


( 1908 ) 


CALCUTTA. 

-R. Bindubasliini Dasi v. Giridhari Lai Roy, 12 C.L.J. 115=3 

Ind. Cas. 330.—Where it is proved that the lady was of business habits, 
1909 was literate and of considerable intellectual capacity, the Court will be less 
inclined to interfere with deeds, which have been primn Jncie properly exe¬ 
cuted, or to interfere with transactions to which her consent had been deliberately gi\cn. 

( 2 , 5 )_Benaini transfer—Frandnlent object defeated — Jid/ht of otuner 

to recover from benamidar— Limitation—Limitation Act (XV 
(1908) of 1877). Sch. II, arts. 91 and 144. Where a benami deed of 
transfer of land was executed with the object of defrauding 
creditors, but the object failed. 

Held, that the owner was entitled to recover the land from the 
benamidar, and that without being required to set aside the deed as a 

preliminary. 

Art. 144 and not art. 91 of Sch. 11 of the Limitation Act therefore 

applied to the suit. Pctherpermal Chcttij v. Muniandi Servai 

12 C.W.N 562 = 5 A.L.J. 290 = 7 C.L.J. 528= 14 Bur. L.R. 108 = 
10 Bom. L.R. 590= 18 M.L.J. 277 = 35 C. 551 =4 M.L.T. 12 = 

4 L.B.R. 266 = 35 I.A. 98. 

ALLAHABAD. 

NOTES.-R* Jagnrdeo Singh t\ Phul Jhari, A.W.N. (1908), 156 = 5 A.L.J. 

421=30 A. 375.—When a plaintiff brings a suit for a declaration that a 
1908 certain sale-deed executed by him was a sham transaction, itiis not neces¬ 
sary for him to sue to set it aside, and art. 91 of the Limitation Act has 
no application to such cases. 

MADRAS. 

_D, Kama Row v. Nukamma, 31 M. 485 (487) =4 M.L.T. 331 = 18 M.L.J. 

576.—The P.C. case does not overrule 10 M. 17, 18 M. 378 and 20 il. 
1908 .326. In that case the question of the effect of a decree between the 

parties is not discussed. 


NOTES. 


1908 
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CENTRAL PROVINCES. 

-D. TakAram «. Sonaji, 8 lad. Cas. 1179 = 6 N.L.R. 177.—A party eaonot 

1910 coUasion to avoid a decree to which he was himself a party 

131 M. 485, F.). 

(2Q) •Tra7tsaction, ickether bcQatni —evidence uiisntisfactovij — 
SurrouiTdmg circwmian^es aiuVconsidcratioiu of probability to 
(1908) be looked into. Where the question was whether a document, 
which, on its face, was a mortgage-bond, was a genuine or a 
fictitious transaction, but at the trial, persons, who might have been ex¬ 
pected to be prominent witnesses, were not called, and the evidence that 
was called was open to much adverse criticism. 

Held that, in the circumstances, it was necessary to rely largely upon 
the surrounding circumstances, the position of the parties and their relation 
to one another, the motives which could govern their actions and their 
subsequent conduct. Dalih Sinyh v. Chaudhrain Naival Knmcar 

12 C.W.N. 609= 10 Bom. L.R. 600= 14 Bur. L.R. 151=4 M.L.T. 141 = 

30 A. 258 = 35 I.A. 104. 

(27) -Sale by bcnamidur with attestations of real owner- Suit 

against both—Cause of action—See Plaint, No. 2, 3 I.A. 194. 

(28) -Law regarding hennmi transactions held applicable to 

Mahomedans—See Mahombpan Law, No. 69, 13M.I.A. 232. 

(29) -Purchase by one member of a joint family in the name of a 

stranger—Presumption—Burden of proof—See Hindu Law (Self¬ 
acquisition), No. 338, 19 W.R. 231. 

(30) -Suit by certified purchaser—Defence that the holder of cer¬ 

tificate is a mere trustee—See Civ. Pro. Code (Act VTII OF 1859) No 32 
23 W.B. 358^-2 I.A. 154. ’ ' ’ 

(31) - Benaini transaction—Pubni rights—See Construction op 

Decree, No. 16, Bald. 82. 

(32) -Effect of purchase by mortgagee hcnavii —See Mortgage 

(Redemption). No. 66, 32 C. 296. 

BILLS OF EXCHANGE. 

( 1 )- Authority of Gumaatah to endorse—Proof of such authority. 

A party resident at Baroda indorsed two hoondies, or Bills of 
(1837) exchange, in the name of a firm carrying on the business of 
banking at Surat, alleging himself to be the Gumastah or 
Agent of the firm, and afterwards, on the Bills being dishonoured, abscond¬ 
ed. Held, that in order to fix the firm at Surat with the amount of the 
Bills clear evidence ought to have been produced of the authority to act 
as (hmastah; and their Lordships not being satisfied with the evidence 
admitted in the Courts below, reversed the decrees of both the Zillah and 
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Sndder Courts with costs. Madho Row Chinto Piint Golay v. Bhookun- 
das Boolaki-das ... 5 W.R. 33 (P.C.)=1 Sar. 128=1 Surther. 54 = 

I M.I.A. 351. 

Bill of Exchange-—Presentment within reasonable time 
Effect of delay—Question of fact—Interference of Privy Coun- 
(1854) oil. A Foreign Bill of Exchange, payable after sight, must be 
presented for acceptance ; and although there is no limited time 
defined by Statute for presentment, and no usage of trade to fix the time, 
yet such Bill must be presented within a reasonable time. 

What constitutes a reasonable time is a mixed question of law and 
fact for the determination of the Court and the jury. 

A Bill of Exchange was drawn at Calcutta on the 16th of February, 
1848, by L. R. it Co. on D. & Co. at Hong Kong, payable sixty days 
after sight, and endorsed by L. R. & Co. to M., or order. M.. in conse¬ 
quence of the depressed state of the money market at Calcutta, and the 
unsaleableness of Bills on China at that time at Calcutta, kept the Bill 
for five months and nine days, and then sold it to R.M., who did not pre¬ 
sent it for acceptance at Hong Kong till the 24th of October in that year, 
when D. & Co. refused to accept it. 

Held, that the presentation of the Bill for acceptance was not made 
within a reasonable time, and that L.R. and Co., the drawers, were dis¬ 
charged ; 

That the want of presentment was not excused by reason of the 
draw’ers continuing solvent from the date of the Bill to the presentment, 
or that no actual damage was caused to them by the delay. 

This Court will not reverse the finding of a jury or of a Court that sits 
as a jury upon a question of fact, unless perfectly satisfied that they were 
wrong, as, from tlieir knowledge of the local circumstances and the 
character and appearance of the witnesses, they are better able to form a 
correct opinion than the appellate tribunal. Ramchurn Mullick v. Lutch^ 
mee Chund Radakissen ... 9 Moo. P.C. 46 = 2 C L.R. (Eng.) 1664. 

CALCUTTA. 

NOTE.-Appl. Jluttyloll v. Chogce Mull, 11 C. 344 (346).—In this case 

the vul#* was applied to the presentment of Hundis. Held also that the 
1885 facility of communication between the parties is a factor in determining 
the question of reasonable time. 

BILL OF LADING. 

(1)- Stipulation relieving ship-oioncr from liability as soon as goods 

free of ship s tackle, and before delivery, if enforceable, ** Land- 
(1909) hm agents at Penamj, liow far agents of ship-owners — Loss 
of goods after delivery to landing agent but before delivery to 
consignee. Wheie the bill of lading provided that in all cases and under 
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all oiroumstanoes, the liability of the shipowner shall absolutely cease 

when the goods are free of the ship's tackle, and thereupon the goods 

shall be at the risk, for all purposes and in every respect, of the shipper 

or consignee," and the goods were delivered overside into lighters and 

taken to the wharf and kept by a "landing agent." and then disposed of 

without the production of a bill of lading or a delivery order in fraud of 
the persons entitled. 

Held, that there was no reason why the clause providing for eessor 
ot liability of the ship-owner on the goods being free of the ship’s tackle 
sliould not be held operative and effectual, although they might have been 
lost before delivery to the person entitled. The stipulation was one which 
the parties were perfectly free to make, unembarrassed by any implied 
condition or any original underlying obligation, such as exists when a 
ship-owner seeks to relieve himself of liability to the shipper in case his 
vessel should be found to have been unseaworthy. 

The position of the " landing agents," at the port of Penang indi¬ 
cated. 

Semblc.—TlhQy are intermediaries owing duty to both parties—agents 
of the shipowners as long as the contract of affreightment remain.s unex¬ 
hausted, agents for the consignees as soon as the bill of lading is produced 
with delivery order endorsed. The Chartered Bank of India, Australia 
and China v. The British India Steam Xavi<jation Co. 

13 C.W-N. 733 = 6 M.L.T. II = I9M.L.J. 316 = 4 Ind. Cas 475 

BIRTH. 

(1)-Proof of date of birth after lapse of years —Reasonable con¬ 

viction—See Evidexce, No. 75, 29 .\. 29. 

BIRT RIGHTS, 

(1)- Birt riuhtsin Oudh —Bai birt— Gonda. Settlement Beport—Bxvt 

zemindari—Heritable and transferable umler proprietary rujhts 
(1907) — Record-of-riuhts, Circular No. 2 of ISUJ, policy of. Under 

tne Record-of-rights, Circular No. 2 of 1861, holders of bai birt 
tenures, created by talukdar.s or proprietors of estates in Oudh and spoken 
of in the Gonda Settlement Report as birt zemindari, acquired, upon the 
annexation of Oudh by the British Government, absolute under-pro¬ 
prietary rights as against the talukdars. Such tenures are heritable and 
transferable. Baja Muhammad Mumtaz AH Khan v. Murad Bakksh 
29 A. 708 = 6 C.L.J. 693 = 11 C.W.N. 913 = 9 Bom. L.R. 851 = 17 M.L.J. 400 

= 2 M.L.T. 402= 10 O.C. 318 = 4 A.L.J. 737 = 34 I.A. 142. 

BOMBAY. 

fl)_Island of—School of Hindu Law applicable—See Hindu 

Law (StridhanamJ, No. 351. 30 B. 431. 

31 
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BOMBAY CHARTER. 


(l)-The Bombay Charter [Dcccvther, 1823) establishes the ad¬ 

miralty jurisdiction of the Supreme Court “ as the same is 
(1851) used and exercised in that part of Great Britain called 
Emjland, together ^vith all and singular their incidents, 
emergents and dependencies annexed and connexed causes whatsoever: 
and to proceed summarily therein, with all possible despatch, according 
to tlie course of our admiralty in that part of Great Britain called 
Emjland." Held, upon a construction of such Charter, that the rules 
and practice of the High Court of admiralty in England prevail and 
govern the proceedings in the Supreme Court at Bombay, in maritime 

causes. Loughnanw. Haji Joosub BhuUadina 

5 Moo.P.C.373=I Sar. 410 = 5 M l.A. 137. 


BOND. 

( 1 )_In a suit to recover the amount of principal and interest due 

upon two several bonds, one of which alone was forthcoming, 
(1866) the other being referred to and vouched by a note of hand of 
the obligor, the issues, settled and recorded by the Court 
below for trial were, first, whether the first bond was tlie deed of the 
deceased obligor, and secondly, whether the note of hand was under the 
seal of the obligor and if so. whetlier it was a valid acknowledgment of 
the debt claimed on the second bond, and up to what time and at what 
rate interest was due. The Court below, notwitlistanding that the first 
bond actually proved purported to have been given on an account 
settled, allowed evidence of tlie accounts and dealings between the obligor 
and obligees previous to the execution of both bonds, and having re¬ 
ferred the same to an Accountant, repudiated the bonds, but decreed 
the plaintiffs entitled to a considerable sum. with interest upon the 
account thus taken //c/d, on appeal, by the Judicial Committee, tliat 
the Courts below had miscarried, first, in allowing the opening of and 
founding the decrees upon settled amounts, the only question upon the 
issues recorded for their judgment being the validity of both bonds, of 
which they were satisfied, and secondly, that from the frame of the 
issues, neither the obligees nor their representatives were bound to prove 
the consideration for the lionds, hut were entitled to recover the wliole 
principal and interest due thereon, which was decreed, and the decree of 
the Court below amended to that eifect. Shah Koondim Lall v. Rajah 
Ameer IIussun Khan ■■■ 2 Sar. 239 = R. & J.’s No. 6=!1 M.I.A. 120. 


(2)- by a female, under the Court of Bn/r/s— Mis-joindcr. Cir¬ 

cumstances in which it was held, that a female whose estate 
(1867) was under the control of the Court of Wards was not to be 
considered a disqualified female, and that she had power to 
<*ontract Bond debts. 
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: Where a plaintiff sued the obligor and other defendants on a Bond, 

not affecting land, and there was an allegation in the plaint, that the 
obligor had transferred the land to those defendants to avoid judgments 
attaching on the land, it was held, that there was no right of action 
against those defendants, and they were improperly made parties. 
Mohimmtid Eahoor Ali Khan v. Miisauuiat Thakoorancc HiUta Koer 

9 W.R. 9 fP.C.) = 2 Suther. 107 = 2 Sar. 320=11 M.I.A. 408 

PRIVY COUNCIL. 

Notes. -R. Dhanipal Das v. Maoeshar Baksh Singh. 28 A. 570 = 3 A.L J 

495 = 10 C.W.N. 849 = 4 C.L.J. 1 = 8 Bom. L.R. 491=16 M.L.J. 292 = 1 
1906 M.L T. 205 = 9 0.C. 188=33 I.A. 118.—A disqualified proprietor, under the 
superintendence of the Court of Wards under the Oudh Laud Revenue 
Act XVII of 1876, is not prohibited from contracting debts or borrowing money without 
the sanction of the Court of Wards. Only he cannot create any .-harge upon the pi o- 
perty without such sanction. 

CALCUTTA. 

- R. Sreemutty Nistrani Dossee v. Mukhun Loll Duct, 17 W.R. 432 _Even if 

the-pUintiff should mistake the relief to which be is entitled'under his 
1872 special prayer, the Court may yet afford him the relief to which he has a 
right under the prayer of general relief, provided ii ia such relief a*; is 
agreeable to the case made by the bill. 

- R. C. W. Joseph V. E.R. Solano, 18 W.R. 424 = 9 B.L.R. 441.—In a suit on a 

pro-note, part of the consideration for which was illegal, Iield, plaintiff 
1872 could amend bis plaint and recover so much of the consideration as was 
not illegal. 


-R. Ramdoyal Khan v. Raja Ajoodhia Ram Khan, 25 W.R. 425=2 C. 1.—On 

1876 the question of allowing plaintiff’s suit to be amended. 

-P. Ram Tarruu Koondoo v. Hossein Buksh, 3 C.785.—Ou the question of 

1878 amendment of plaint. 

-D. Dbanput Singh v. Sboobhudra Kumari. 8 C. 620 = 11 C.L.R. 285 (288).— 

A ward of Court duly constituted as such is not ab.-^oJutely incapacitated 
1882 from contracting, but the power of a ward to contract is taken away in 
respect of all property which, under the provision*! of the Law, comes 
under the charge and control of the Court of Wards. 

_^R. Dhani Ram Shaha u. Bhagirath Shaha, 22 C. 692. - <)d tb e question of 

1895 allowing amendment of plaint in second appeal. 


-R. 

1904 

-R. 

1909 


Mohabarat Shaha v. Abdul Hamid Khan, 1 C.L.J. 73.—As to what kind 
of amendment of plaint will be allowed. 

Sital Das v. Protap Chandra, 11 C.L.J. 2=3 Ind. Cae. 408.—A plaintiff 
is not entitled to succeed on a case not to be found in the pleadings nor 
involved in or consistent with the case thereby made. 


MADRAS. 


)'■ __n Yacoob V. Mohan Singh, 11 M. 482.—The principle as to return of plaint 

for presentation to proper Court is, that tbe High Court has the power to 
.• 1888 do what the Judge of the Court of first instance might, under the Civ. 

Pro. Code, have done at an earlier stage of the case. 
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-R. Alagappa Chetti v. Vellian Chetti. 18 M. 33.—Where an undivided 

member of a Hindu famil}' brought a suit touching the family business 
1894 without joining the other members interested in it, held, be should not 
be allowed on appeal to amend the plaint by bringing bis partners on to 
the record, as such amendment might deprive the defendant of the defence of limitation. 

BOMBAY. 

• -R. ChovH Kara v. Isa Bin Khalifa. 1 B. 209.—The rule that a plaintiff must 

be held to the state of facts and equities alleged and pleaded by him in 
1875 his plaint, or involved therein or consistent therewith, applies alsc to the 
ca>e made on the pleadings by a defendant. 

-R. R. and K. Modher. S. Dongre. 5 B. 609.-On the question of allowing 

amendment of plaint at an advanced stageHo prevent a plea of bar by 

1881 

limitation. 

1884 -R. Prabhakarbhat r. Vishwambhar Pandit, 8 B. 313 (F.B.) 


1875 


1881 


1884 


1885 


1889 
-R. 


1893 


1900 


The New Fleming Spinning and Weaving Co. v. Kessowji Naik, 9 B. 378.— 
On the question of the starting point of limitation where the plaint Is 

allowed to be amended. 

_R. Thakore Becharji Ranajiv. Tbakore Pujaji Vaktaji. 14 B. 3i. 

Krisboaji v. Wamnaji. 18 B. 144.—A plaint which sought relief on ground 
of fraud, without mentioning specific instances, was refused to be amended 
in second appeal. 

ALLAHABAD. 

Ishri Prasad Singh r. LalU Jas Kunwar. 22 A. 294. - A person seeking to 
dispute an adoption, on the ground that the person making it was a 
"disqualified proprietor,” must shew that all the procedure necessary to 
make such person a disqualified proprietor was carried out according to law. 


BURMA. 


_Maung Shwe Liu v. Ma Le, 2 L B.R. 4 (8).—L'pon a second appeal, 

the High Court mav, in its dibcretion. allow an amendment of the plaint 
1902 in the .^uit. but such amendment could not infringe the proviso to S. 53, 
C.P.C. (1882), 

( 3 )_ Suit lo set aside a—Burden oj proof—Failure of consideration. 

Suit to set aside a Zur’i^peshai (usufructuary mortgage) of 


(1869) certain mouzahs, part of the Raj of the mortgagor, for secur¬ 
ing repayment of Rs. 40.453, under whicli tlie mortgagees 
had been put in possession. Tlie plaintiff admitted his execution of the 
deed, but alleged tiiat it was executed to secure the amount of a bond 
previously executed in favour of the mortgagees, as a furtlier security, to 
indemnify a third party, and security for him for advances in the prosecu¬ 
tion of his claim to the Raj ; that the conditions of the bond to the 
mortgagees not having been complied with, there was no sufficient con¬ 
sideration for the l)ond and deed which he had been fraudulently induced 
to execute. Held, that, in the first instance, it lay on the plaintiff, who 
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ZTl possession, 

to make out the case alleged by him, and that the oniM probandi was upon 

4lim to establish, at least, a good prima facie title to tlie relief prayed for. 

sp as to cast on the defendants the burthen of proving the consideration 
lor the deed. 

In the absence of clear and consistent evidence on the plaintiff’s part, 
«8tabliehmg that the deed was obtained fraudulently and without eon- 
sideration, such deed sustained. KaUepershad Texoanec v. Rajah Sahib 
Perhlad Sein ... 12 w.R. 6 (P.C,j =2 B.L.R. 111 {P.c.) = 2 Suther- 

225 = 2 Sar. 429 = 12 M.I.A. 282 . 


CALCUTTA. 


Notes- 

1669 


R. Ram Lall Jlcokerjec w. Haran Chunder, 12 W.R. 
Qttcera.—Whether by Hindu law a promissory note necessarily 
consideration at all. 


9 ( 11 ).- 
imports 


R. Foolee Biboe v. Bassiruddy Mirdba, 12 W.R. 25 (F.B.).-0,«« lies on 

1869 defendant to show that the recitals of a bond, whose execution has been 
admitted by him, are incorrect. 

Singh v. Gopee Singh, 16 W.R. i9i,_As to onus of 
1871 proof on defendant. 

-R. Batai Ahir v. Bhuggobutty Koer, 11 C.L.R. t76.-^Iu a suit to recover 

possession by plainUff, the zamindar. who all^d but failed to prove that 

1882 the land was uerat, while the defendants set up but failed to prove rights 

of occupancy, held, the plaintiff being admittedly tbe zamindar was 
•entitled to a decree. 

t 

, (4)- Payment made upon bond — Interest—Reyulation XV of 1793. 

Where payment is made upon a bond and the amount so paid 
( 1871 ) is less than the interest due, the payment must go to reduce 
; the amount of interest. In a suit upon the bond, the creditor 

js entitled to a decree for the principal sum and the balance of interest up 
the date of the decree. Lxtehmeswar Singh Bahadur v. Syad Lutf All 
■^I,han • •. •• • • • • • •, '8 B.LiR. 110=2 Sar. 700, 

ALLAHABAD. 

% 

4 

NOTE.-R- Maharaja of Benares v. Har Narain Siogb, 28 A. 25=2 

* ' A.L.J. 988=A.W.K» (1905), 167.—It is a well settled practice of Courts 

. 1905 to appropriate payments made upon a bond first' to tbe interest due 
. ^ thereon, and thereafter, if any balance remains, to tbe principal. 

, ( 5 )- Plea of payment. The High Court decree allowing defend- 

» ant’s plea of payment, afSrmed by the Ju^cial Committee 

(1^89) in this case. Roy Dhunput Singh Baha^or v. Boorga 
Bihi ••• -..Bald. 483. 
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BON D— (Concluded) - 

(G)- Bonch-Acknoidedment of receipt of cash therein—Froof of 

advance of part onhj — -Onus. In a suit upon a bond contain- 
(1899) ing an acknowledgment by the executant of the receipt of the 
whole sum in cash, where it is proved that only a part of the 
sun; has been received by the defendant, the onus is on the plaintiff tO 
prove in some other way the advance alleged by him. Lala Lakmi Chand 

V. Hayid Haidar Shah ... ■■■ CW.N. 82„ 

OUDH. 

^fOTK.-R. Ram Ragbubir f. Jafar Mirza, 5 O.C. 307 (311).—Though, 

under S. 118 of the Negotiable Instruments Act, the burden is at first 
1902 on the executant to prove that the consideration was originally absent 
in whole or in part, it is shifted to the other side, when it is proved that 
the ostensible consideration for the instrument was not the true consideration. 

( 7 )-Mortgage-Clause relating to sale held to be in ^he nature o 

penalty—See MoHTfiAGE (Miscellaneols), No. 92, 23 91- 

( 3 )_Validity of -Evidence—Duty of person setting up fiaud and 

forgery— See Evii'ENCE, No. 31, 18 W.R. 120. 

bought and sold notes. 

( 1 )_c. & Co.. andH. & Co. were merchants at Cu/c«ffa. H. & Co. 

sold to C. & Co. a large quantity of indigo, through the medium 
( 1846 ) of a broker, who drew up a sold note addressed to H. & Co., 
and submitted it to H. for his approval, when H. having 
ohiected to a particular word remaining, the broker took tlie sold note to- 
C and informed him of Hs objection. C. struck h.s pen through the 
word objected to by H. placing his initials over that erasure and leturned 
it to the broker, who thereupon delivered it, so altered, to H, & Co. ihe 
broker delivered to C. & Co., on the following day, a bought note, which 
differed in certain material terms from the sold note. In an action brought 
by H. &. Cq., against C. & Co., tor non-performance of the contract con¬ 
tained in <Vie sold note, the Supreme Court at Calcutta was of opinion, that 
the sold note alone lonned the contract, and found for the plaintiffs. Upon 
anneal held, bv .Iiidicial Committee, reversing such finding, that tliB 
transaction was one of bought and sold notes, and that the circumstances 
attending C.'s alteration of the sold note, and affixing ins initials, were not 
sufficient to make that note, alone, a binding contract; and that, there 
being a material variation in the terms of the bought note with the sold 
note they togetiier did not constitute a liinding contract. Cowie v. ^cm/ry. 

note.tney rog j p c. 232 = 10 Jur. 789= I Sar. 302 = 3 M.I.A 448. 

PRIVY COUNCIL. 

--R. Durga Prosad Sureka r. Bhajan Lai, 8 C.W.N. 489—In India 

a contract of sale of goods can be proved by parol : so. where the bought 
1904 and sold notes, which purported to record the contract, were prove o a 
false, the purchaser was held entitled to prove bis contract independently 

by other and antecedent materials. 
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V-ui 








•R. 


BOUGHT AND SOLD NOTES-(Co»«:J«*rf). 

CALCUTTA. 

JaduRai u Bhubotaran Naudy, 17 C. 173 (186). on the point that the 
bought and sold notes together form the contract in accordance with the 
custom of merchants in Calcutta. 

-See Contract, No. 17. 27 C. 403 -27 I.A. 30. 

•Contract for sale—Falsified notes if affect the contract—See 

M..V on oi A 


1889 

( 2 )- 
(3) 


Contract, No. 20, 31 C. 614. 


boundaries. 

Lands having been submerged, by a change of tbe course of 
the river Gaiiges, after several yeai*9, re*appeared. Upon a 
(18W) disputed question of right to such lands, by two adjoining 
proprietors, each claiming the lands to be part of his 
the Sitdder Court held the plaintiff’s claim to be barred, first by the Bengal 
liegulations of Limitation, from lapse of time ; and secondly, that the 
lands were alluvial and attached to tlie 7no2iza of the defendant. Such 
decree, upon appeal, reversed, the Judicial Committee holding 

First, that the question of Limitation not having been put in issue 
by the pleadings, could not be allowed to operate upon the case ; and, 
secondly, that the Court had mistaken the question, in supposing it one 
of alluvion, the point at issue being one of boundary only, and that the 
plaintiff had made out his title to possession. Mussu7)Mt Imam Bandi v. 
Hurgovind Ghose ... 7 W.R. 67 (P.C.)« 1 Suther. 208 * I Sar. 371 

M.I.A. 403. 


PRIVY COUNCIL. 

NOTES.-R. Lopez u. Sladdan Mohan Thakoor, 14 W.R. 11 (P.C.) *5 B.L.R. 

1870 S21»13 M.I.A. 467 .—3ee the some case noted at p. 153, supra. 

CALCUTTA. 

--R. Payne v. Constable, 1 B.L.R. O.C. 49 (60).—As to the competency of a 

Small Cause Judge to notice the point of limitation, of bil^wn motion, 
1868 and decide the case upon that issue, though not raised by the defendr 
ant. 

_R, Court of Wards v. Radba Pershad, 22 W.R. 238 (242).—If the re>formation 

of diluviated soil can be identified with the original site, and the owner of 
1874 •‘^uch site is known, Reg. XI of 1825 does not deprive him of bis property 
in the ro-formed land. 

_R, Collector of Rajshahye v. Rani Shainsoondree Debea, 22 W.R. 324.— 

Under S. 4 (3), Reg. XI of 1825, the Government cannot take possession 
1874 of re-fotmed on%n old site of land belonging to another, though the 
Te*formatioD forms an island and is surrounded by an unfordable channel. 

_H Rally Churn Sahoo v. Tbe Secretary of State for India in Council, 

8 C.L.R. 90*8 C. 728.—Where a person is shown to have been in posses¬ 
sion of certain lands before they were submerged, such possession must be 
considered to continue during submersion, until sneh time as be becomes 

dispossessed by some other person. 


1881 
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R. 


1863 


BOUNDARIES—(CoJifmufd). 

_ R Niueiidra Chandra v. Nripeudra Chandra, 4 C.L.J. 51 = 10 C.W.N. 540.- 

The right of fishery in anon-tidal and non-navigable river is dependent 
1906 on and incidental to the ownership of the soil or bed of the river. en. 

therefore, each a river, by .slow and gradual siftiog, eneroached on a 
neighbouring estate, the original owner of such right lost and the n»r ng 
propr.etor acquired it, over such portion of the river as covered a bed owned by the 

neighbouring proprietor. 

MADRAS. 

Narasu Eeddi f, Krishna Padayachi, 1 M.H.C.R. 
of hnritations may he set up for the first t.me on 
plaintiff has an opportunity of meeting tBe plea v evi 

BOMBAY. 

R, Saluji Kesraji v. no ground 

th.at oblletion whieh ought to be noticed by the 

CouTTvC —: ;he plaint! If not noticed then, it may he tahen 

notice of at any subsequent Stage of the suit. ,.;p,hu 

mu 0 R i9 —CfiS6 io which the rights 

-R. Baban Mayacha v. Nagu Sbra u . subjacent soil of 

a Tl rigrt rtheTuhUot Ssh in the^ea, whether 
i?:rdVu suhirnt sml he or he not vested in the Crown, is comnron and 

is not the subject of property. 

( 2 )_Disputes respecting the boundaries of the of 

Yetliapuram and Ramn^id, in the District of Madura having 

( 1864 ) led to acts of violence by tlie Ryots, the Government m he 
^ year 1836, to preserve the public peace, attached the disputed 

. sod took Dossession for the benefit of the party to whom the lands 
should be judicially awarded. At and before the time of the Government 
such possession, the Zemindar of Yettiapuram was m possession 

of certain lands adjacent to, and taken as a part of, the lands m dispu e. 

The lands remained under attachment by thi 

nearly twenty years ; no steps having been taken regarding them til e 
year 1855 when the Zemindar of Yettiapuram brought a suit against 
Co e tor of Madura and the Zemindar of Ramnad to recover possession 
of he -and so formerly occupied by him, and for the mesne profits theieot 
u lo in the nossession of the Government. Although no clear title m 
to suit was proved by either Zemindar, it was held by the Courts m India 
S affirmed on appeal, by the Judicial Committee, that the fact of P- 
1 of the lands by the Zemindar of Yettiapuram before, and at the 
toTof t" atohmeL by the Government was, in the dreumstan^ 
evidence of title, and the Government was ordered to restore the 
him. Zemindar of Ramnad v. Zemindar of ^ ^ ^ 
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CALCUTTA. 

1867 Notes --R. Tukrooaissyi Begum v. Jloeul Jan Bibce 

8 W.R, 370. 

1867 Khajah Enaetoollah Chowdry v. Kishen Soondur Surma 

8 W.R. 386. 


BURMA. 


R. Maurig Lie v. Maung Shwe Thaw, U.B.R. (1892—96), II. 363,—Plaintjfi 
occupied land by defendant’s permission and paid no rent. He never set 
1896 up any title ivs owner, but continued to occupy under the permission, till 
Government claimed the land as State property. Held that, there being 
no adverse possession, such occupation will not give plaintiff a title, in spite of the fact 
that plaintiff and his father were in possession for 18 years. 


R. Maung Sbwe Thi v. Maung So Bon, U.B.R. (1892-96), II, 619 (621).— 
Where plaintiff has been dispossessed of land by a trespasser and does not 
1896 sue under S. 9 of the Specific Belief Act within six months of the dispos¬ 
session, be is still entitled to recover possession on the mere ground of his 
previous possession, unless the defendant can show some title or can prove that plain¬ 
tiff had unlawfully dispossessed him (defendant) within twelve years of the last dis¬ 
possession of plaintiff by defendant. 


(3)-In a case of disputed boundaries, where one of the claimants 

is in possession by virtue of a Magistrate’s Order, under Act 
( 1868 ) IV of 1840, it lies on the party seeking to oust him, to 
show a better title to the land claimed than that of the party 
in possession. Eajah Burdacant Roy v. Baboo Ohunder Coomar Roy ... 

II W.R. I (P.C.) = 2 B.L.R. I (P.C.) = 2 Suther. 169 = 2 5ar, 402 = 

12 M.I.A, 145. 


CALCUTTA 


NOTES.-R. James Hogg v. Denonatb Koondoo, 11 W.R. 586.—In a suit 

to recover possession of certain lands in the bed of a river, which had 
1869 changed its course, and to get rid of the effect of a Magistrate’s order 

under S. 318, Cr. P.C. Held that the presumption raised by plaintiff's 
continued and undisturbed possession till the date of the criminal proceedings was not 
rebutted by defendant's allegation that be was entitled to the julkur of the river. 

-R. Hobo Coomar Dass v. Govind Chunder Boy. 9 C.L.R. 305.—The effect of an 

■ order under 8. 530, Cr. P.O. (Act X. of 1872), is to declare the person, in 

1881 whose favour it is made, to be in possession at the time of the proceedings 

had under the section, and to cast the burden of proof upon his adversary 
in an ejectment suit, but such an order can decide nothing as to bow that possession 
-was obtained or as to antecedent possession. 


R. Fadu Jbala t>. Qour Mobun Jhala, 19 C. 544 (565) (F.B.).—A suit for 
possession of a right to fish in a khal, the soil of which does not belong to 
' plaintiff, does not come within 8. 9, Specific Relief Act. 




^ 1899 

32 


BOMBAY. 

R. In re Vishwambbar Pandit, 20 B. 699 (702). 
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BOUNDARIES-{Cri«/i<i»<>.i). 

(4)-In a question of disputed boundaries as to the line of demar¬ 

cation between the permanently assessed viouzah of a neigh- 
(1868) bouring Zcmiiidar adjoining upon the Sooiidcrbims, the Zemin¬ 
dar having taken a lease from Government of part of the lands 
as within the limits of the Soonderbtm^, but afterwards claimed by him 
as part of Iiis inoiizaha, the onus is upon him to identify the lands so 
claimed as not forming part of the Soondcrbuns. liajah Burodacant Roy 
V. The Commissioner of the Soondcrbuns ■■■ 11 W.R. 14 (P.C.) 

*2 B L.R. (P C.) 33=2 Suthcr. 184 = 2 Sar. 413=12 M.I.A. 225. 


Notp:. 

1870 


CALCUTTA. 

R. Buroda Kant Roy v. CommissioBcr of the Soondcrbuns, 13 W.R. 


180 


1898 


1906 


( 5 )-Decree of the Pligh Court dehning boundaries of land, as 

forming part of the Soondcrbuns, for revenue assessment, 
(1868) reversed on appeal. Rajah Burodacant Roy The CUmimis- 

sioner of the Soonderbiins 2 Sar. 419= 12 M.I.A. 242. 

CALCUTTA. 

_R. Kameshwar Pershad r. AmanutiiHa. 26 C. 53 (57).-On the 

pnii.t that a finding of fact cannot be set aside by the High Court in 

second appeal. 

_U Gajhoo Oamor Singh v. Kotwor Jagatpal Singh. 11 C.W.N. 230 (234)=9 

C,LJ.415*“fu cases of boundary dispute, the fact that no satisfactory 

1906 evidence as to possession is obtainable does not relieve the Court of the 
dntv of settling the boundary line on the evidence before it. Value as 

evidence of topographical survey map considered. 

_R Anatnla Chandra Sen f. Parbati Nath Sen. 4 C.L.J. 198.—On the point 

that a misreading or misconception of evidence is not a ground for inter- 

190® ference in second appeal. 

ALLAHABAD. 

^ggg -R. Ma/.har Rai r. Ramgat Singh, 18 A. 290 (294). 

(p,)_ Question of—Judicial Committee not interfermy on questions 

fjf fact—Award of Revenue officers—of proof. In a 
(i869) question of boundary the Judicial Commitlee, the Court of 
last resort, is extremely reluctant to reverse the judgment of 
an Indian Court, and will not do so. unless they are. upon the facts and 
evidence, satisfied ttiat tlie decision of tlie Court below was clearly wrong. 

There is a strong presumption against a plaintiff who seeks to set 
aside an award made by Government Officers on a revenue survey, after 
full local inquiry, for the purpose of obtaining a rectification of the bound¬ 
aries between two estates, and the onus of proof that the award was 
wron" lies on the party impeaching it. Rajah Leelanund Siiw^i v. Rajah 

Mo>,e:^ernara,n Sin,k ... W-R- 7 ,P.C., = 2 Sa. 482=^^ Suther. 
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BOUNDARIES —(Conrt>«4«<i). 


CALCUTTA. 

Note. -R. NoboCoomar Das r. Gobind Chunder Kay. 9 C.L.R. 305.— 

Survey officers haviog no jurisdiction to inquire into questions of title, a 
1881 survey map is not direct evidence of title in the same way that a decree 
in a disputed cause is evidence of title, but it is direct evidence of posseS' 
sion at the time of the survey being made. 


(7)- Decree for a certain ertent of land within certain boundaries — 

Actual extent net tallyimi with that (liven in decree. A decree 
(1871) for possession of land directed the plaintiff to be put in pos¬ 
session of a certain extent of land within certain boundaries. 
It was found as a fact that the extent within the boundaries was ranch 
greater than that given in the decree. Held, that the decree must be in¬ 
terpreted as if it were a conveyance of land stating the boundaries and 
then saying that it contains so many acres; that the real conveyance 
would be of the land within the boundaries and it would be a mere falso 
description that there was some slight mistake in the extent; that, though, 
in this case, it turned out that the extent actually found was greater than 
that mentioned in the plaint, the plaintiff was entitled to take possession 
of the whole extent found within the boundaries. Baboo Piihlwan Singh 
V. Maharajah Moheshur Buksh Singh, and Maharajah Moheshur Buksh 
Singh v. Meghburn Singh ... 16 W.R. 5 (P.C ) = 9 B.L.R. 150*2 Sar. 683 

-2 Suther. 442, 660. 


(8)- Boundary case—Questions of fact— Concurrent jindiiujs — Inter¬ 

ference in Privy Gf*uncil. The Privy Council will not inter- 
(1871) fere with the concurrent decisions of the lower Courts, when 
tb.e question is one simply of fact as to boundaries, where the 
local knowledge of local Judges and the observation of the local witnesses 
are all important. Maharaj Kooniar Baboo Guneshur Singh v. Doorga 


Dutt 


15 W.R. 37 (P.C.) = 7 B.L.R. 651 *2 $ar. 676. 


( 9 )_ Suit in respect of boundary^Previous decision of Civil 

Courts—Bight to go behind Privy Council decision-^Practice^ 
(1878) lo S' which was one of boundary, and which had gone up 
before to the Privy Council, held that the first thing to be 
found was what had then been decided by Privy Council, since no Indian 
Court or the Judicial Committee itself could go behind such deeisibn; 
that 80 much of the judgment of the Calcutta Court as re-openod what 
had been then settled must be set aside; but that fresh evidence on points 
nob thus settled was entitled to consideration. The Court of Wards 
BajaLeelanund Sing... 25 W.R. 157*5 Sar. 722. 
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(10) ^- triri/ Council - -Procethtre—Que.'ition as to boundary. Where 

a person appeals to the Privy Council from a decision of the 
(1880) High Court fixing the boundary to a certain estate, the Privy 
Council would not interfere with the High Court’s decision, if 
the evidence of his boundary was of the vaguest and most untrustworthy 
description, and in a measure inconsistent with the allegation in the plaint 
u,s to the (juantity whioh he originally claimed as his, estate. It also lay 
upon him to show in what particulars and to what extent as regards his 
estate, the thakbust proceedings were wrong. Lelanund Singh v. Luchmcs- 
war Singh ... ... 10 C.L.R. l69 = Bald. 382,386. 

(11) - Suit for possession of land a}id tnesne profits — Boundo.ry 

dispute. The High Court decision upon the findings of facts 
(1891) in this case affirmed by the Privy Council. Maharani Sarna- 
inoyi v. Maharaja Mripendra Narain iShoop Bahadoor 

Bald. 504. 

(12) -Rule of the Judicial Committee in respect to evidence in 

appeal involving only a question of boundary—See PR.4CTICE, No. 110, 

17 W.R. 285- J4M.I. A. 453. 

(13) -Dispute as to—Arbitration—Award—Ambiguity—Accept¬ 

ance—See Award, No. 1, 13 C.L.R. 26. 

BRAHMOS. 

(1)-if Hindus—See Act V oF 1881 (Prorate and Administra¬ 

tion), No. 2, 31 C. 11. 

BUDDHIST LAW (ADOPTION;. 

(1) Evidence of adoption—Adoption taking place long ago—Variation 

in evidence as to time of adoption, effect of. Neither ceremony 
(1904) nor written document being required to constitute, or initiate 
the relation of, Keitima adoption, there must be, on the one 
hand, the consent of the natural parents and, on the other, the taking of 
the child by the adoptive parent with the intention and on the footing that 
the child shall inherit. On weighing the evidence in this case their Lord- 
ships found that the Keitima adoption had been proved and that, as the 
adoption took place long ago, the variation in the evidence as to the time 

of adoption was not very material. Ma Me Gale v. Ma Sa Yi 

32 C. 219 = 4 L.B.R, 172 = 32 I.A. 72 = 8 Sar. 743. 

% 

(2) Burmese Law and custom — Adoption — Mode of proof — Publicity 

—Inferences from the facts of the life of parties — Child — Adult. 
( 1909 ) •According to Burme.se Law, no formal ceremony is necessary 
to constitute adoption, and, though adoption is a fact, that 
fact can either be proved as having taken place on a distinct and specified 
occasion, or may be inferred from a course of conduct which is inconsist¬ 
ent with any other supposition. But in either case publicity must be 
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be greater in the cases of tl.e latter category, when no distinct occasion* 
can be appealed to. 


1 - inferences of the relationship existing, and the pub^ 

licity of the relationship itself, may naturally I>8 taken fiom the facts of the 
ife of the parties, apart from the verbal statements of those concerned, 
ihus when a child who has natural parents leaves those parents and its own 
home, and is brought up in the house of another who treats it as a father 
would a child, the inference is not difficult to draw, and the facts from 
which that inference is drawn are public facts necessarily known to all 
the persons, friends and acquaintances. But in the case-s of an adult 
when the inferences to be drawn from ‘'bringing up” are necessarily 
absent, and where the consequence of adoption is disinherison of those 
entitled to succeed by law, it is specially necessary to insist on adequate 
proof of publicity or notoriety of the relationship. Ma Ywet v. Ma Me 
11 Bom.L.R. 1193 = 5 L.B.R. 118=10 C.L.J. 3S3 = 6 M. L.T. 302 = 3 Ind 
Cas. 797 = 36 C. 976 = U C.W.N. 111 = 19 M.L,J. 577 = 36 LA. 192. 


BUDDHIST LAW (MAINTENANCE). 

(1)-XVII of 1875, .S’. 4— Wife's claim upon husband for main¬ 

tenance. By the Buddhist law of marriage, as administered 
(1884) in the Courts of British Burmah, it is the duty of the husband 
to provide subsistence for his wife, and to furnish her with 
suitable cloths and ornaments. If he fails to do so, he is liable to pay 
debts contracted by her for necessaries ; but it appears that this law 
would not be applicable, where she has sufficient means of her own. No 
authority has been found for saying that, where the wife has maintained 
herself, she can sue her husband for maintenance for the period during 
which she has done so. A wife, married according to Burmese rights 
and customs, claimed frcin her husband, in a Court of British Burmah a 
certain sum for her expenses of necessaries and living for a past period 
during which she had maintained herself. Held, that this was a question 
“regarding marriage.” within the meaning of the Burma Courts Act 
(XVII of 1875), S. 4, RucI that, therefore, the Buddhist Jaw formed the 
rule of decision. The law', as stated above, was accordingly applicable. 
Semble, that, if this had been a case in which, by the above Act, a Court? 
would have had to act according to the lule of justice, equity, and good 
conscience, there would have been no ground for making the husband 
liable upon this claim, regard being had to the Burmese law as to the- 
'property of married persons. Moung Hmoon Htaw y. Mah Spwah 

10 C. 777= 11 LA. 109-4 Sar. afosj 
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BUDDHIST LAW (MAINTENANCE)— 

BURMA. 

Note. -F. Koong V. ifayon, L.B.R. (1893-1900), 31.—Under the Bud- 

1893 Law, where the wife has means of her own and has maintained 

herself, she cannot bring a suit for maintenance. 

BURDEN OF PROOF. 

1. —(.Alteration op deeds). 

2. —(Benamke Transactions). 

3. —(Suits on Bond). 

4. —(Boundaries). 

5. —(In Suits for setting aside Deeds). 

6. —(Deeds by Pardanashin Badies). 

7. —(Suits for Damages). 

8. —(Ejectment Suits). 

9. —(Cases under the Hindi: Ijaw). 

10. — (Limit.vtion). 

11. —(Bent Suits). 

12. —(Miscell.aneous Cases). 

1. —(-Alteration of deeds). 

fl)-.Alteration of cleetl--Proof of genuineness—See Evidence, 

No. 25. 1 W.R. 36 (P.C.) 9 M l.A. 1. 

2. —iBenamee Transactions). 

(2) -Sale in execution of decree—Purchase for the judgment- 

debtor— Burden of proving that the money for the purchase was supplied 
by the judgment-debtor lies on the person impugning the sale—See 
Benamee Transactions, No. 3, 7 W.R. 10 (P.C.) ^11 M.T..A. 28. 

(3) - Benamee transaction -Purchase by one member of a joint 

family in the name of a stranger—Presumption—Burden of proving that 
it is separate acquisition— See Hindu Law (Self-acquisition), No. 338, 
19 W.R. 231. 

3.—(Suits on Bond). 

(4) -Onus of proof—Proof of eonsidcraiion for a re<fisiered mart- 

<ja(f(‘--Income-t((.v returns— Evidence Act {I of 1872), Ss. 76, 
(1896) 77. The defendant, in a suit for money secured by registered 

mortgage to he paid by him to the plaintiff, denied the 
•consideration of which he had. before the Registering Officer, acknowledg¬ 
ed the receipt. The original Court, which dismissed the suit, would not 
have decided in favour of the defendant, but for its having been shown, 
on an inspection of copies, officially certified, of income-tax returns made 
by the plaintiff, that he iiad not stated the interest accruing on the 
mortgage as part of his income. Tins judgment was reversed in appeal. 
The Judicial Commissioner was of opinion that the certified copies should 
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burden of PROOF-(Conii»uerf,. 

-3.—(Suits on Bon<l)-(Coiicii«i(!d). 

not have been admitted in evidence, in reference to Ss. 76 and 77 of the 
Indian Evidence Act {I of 1872) : and also that, assuming tlie false 
statement of income to have been made, it still remained unproved by the 
defendant that the acknowledged consideration had not been paid. The 
judgment of the Appellate Court was affirmed by their Lordships, who 
concurred in the opinion, that the returns, if the plaintiff had wrongly 
omitted to make a full return of income, would not liave had any 
weight in changing the onus which lay upon the defendant of showing 
that no consideration had passed for this mortgage. Ali Khan Bahadur 
y. Iiidar Parsad ... ... 23C. 950 = 23 I.A. 92 = 7 Sar. 63. 

CALCUTTA. 


Notes. 
1899- - 

-R. 


J907 


--R. Rajib Paud=i u. Lakhan Sendh JIabapabra 27 C 11=3 

C.W.N. 660. 

Ghurpbekni v- Purmeshar Dayal Dubey. 5 C.L.J. 653 (658).— .\s against 
the mortgagor, the recital in the mortgage deed of payment of considera¬ 
tion is weighty evidence, and the o«?<s lies upon him to establish that it 
is untrue. 


(5)-Recital in deed of compromise, that money was paid, is not 

in itself conclusive evidence of the payment—Burden of proof as to pay¬ 
ment—See Evidknck, No. 24, 6 W.R. 55 (P.C.) 3 M.I.A. 347. 


4.—(Boundaries). 

(6)- Question of boundary—Evidence in cases of disputed boundary 

—Onus probandi. On questions of boundary, especially wliere 
(1898) the dividing line in dispute runs through waste lands which 
liave not been the subject of definite possession, the rule as to 
the burden of proving the affirmative is not applicable. The litigants are 
in the position of counter claimants, and botli parties are bound to do 
what they can to aid the Court in ascertaining the true line. Lukhi 
Narain Jauadcb v. Jodu NaUiDeo ... 21 C. 504 = 21 I.A. 39 = 6 Sar. 408. 

ALLAHABAD. 

NOTES.- R. Majchar Rai v. Ramgat Siugb, 16 A. 290 (29*).— The several 

Bent Acts applicable to the N. W. Provinces assume that a tenancy once 

1896 . entered upoaicontinues until determined by effluxion of time or by mutual 

consent or in one of the ways provided for by statutory enactment, and 
mere non-payment of renl (even after submergence) does not of itself determine the 

tenancy. 

CALCUTTA. 

__R. Kameshwar Pershad v. Amanuttulla. 26 C. 03 (87) =2 C.W.N. 649.—As 

1898 to the power to disturb a fiodiog of fact in second appeal. 

_R. Ananda Chandra t». Parbati Nath, 4 C.L-J. 198, see the same case noted 

1906 at p. 250, supra. 

0 
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BURDEN OF PROOF—(Co«/in»frf). 

-4.—(Boundaries)—(Canc/w<f^(0. 

- F. Gajhoo Damor v. Kotwor Jagatpal, 11 C.W.N. 230 = 9 C.L.J. 415=2 lod. 

1908 Cas. 648.—See the same case noted at p. 250, sup'a. 

-Relied upon. Radha Kanta r. Akhoy Chunder, 7 Ind. Cas. 165.—Where the 

lands in question are waste and jungle lands and are situated on the 

1910 borders of the taluks of the plaintiff and the defendant, and no party has 
been exercising any act of possession for more than 12 years before the 
suit : held, that the ordinary rule regarding the onus incumbent on the plaintiff has no 
application, that the parties are in the position of counter-claimants, that it is the duty 
of the defendant, as much as of the plaintiff, to aid the Court in ascertaining the true 
boundary, and that it is necessary for the Court to take into consideration the evidence 
adduced by both sides. 

(7) --Sudden change of the course of a river, effect of Regula¬ 

tion XI of 1825— See Accretion, No. 4. 6 LA. 211, supra. 

(8) -Question of boundary—Evidence in cases of disputed bound- 

ai-y—See No. 6, siipra, 21 C. 504 = 21 I.A. 39. 

(9) -in a case of disputed boundaries—See EVIDENCE, No. 27, 3 

W.R. 19 {P.C.) = 10 M.I.A. 81. 

(10) _Disputed boundaries— Magistrate’s order as to possession— 

Burden lies on the plaintiff to make out a superior title—See Bound¬ 
aries, No. 3, 11 W.R. 1 {P.C.)=2 B.L.R. 1 {P.C.) = 12 M.I.A. 145. 

5.—(In suits for setting aside deeds). 


( 11 )_ Suit to set aside a bond. Held, that, in the first instance, it 

lay on the i)laiutiff, who sought to set aside a deed, executed 

(1869) by him and perfected by possession, to make out the case 

alleged by him : and that the onus prohnndi was upon him to 

establish, at least, a good prima facie title to the relief prayed for, so as 

to cast on the defendants the burthen of proving the consideration for the 

deed Kaleepcrshad Teicarree Rajah Sahib Perhlad Sein ... 12 W.R. 

6 (P.C.) = 2 B.L.R. I I I (P.C.) = 2 Suther. 225 = 2 Sar. 429= 12 Al.I.A 282. 

Y _Bor notes see cases cited under Bond. No. 3, supra. 


( 12 ) 

(1874) 


— [n suits for setting aside deeds, the plaintiff ouglit to give 
some evidence, in order to impeach the deeds he seeks to set 
aside. Tncoordfen Tcivadrij v. Xawab Sijed All Hossein 

Khan ... 21 W.R. 340=13 B.L.R. 427= I I.A. 192 = 

3 Sar. 368. 


For further particulars of the above case, see No. 15, infra. 

( 13 ) -In a case where one of the parties to acompromise sues to set 

it aside on the ground of fraud—See COMPROMISE, No. 1, 2 M.I.A. 181. 

( 14 ) -Suit for declaration that Will is not genuine—Omission by 

party impeaching Will to give evidence or cross examine witnesses—See 
Will, No. 13, 23 A. 405=28 t.A. 186. 
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burden of PROOF-(Con/int«d). 

-(Deeds by Pardanashin Ladies), a 

® Pardanashin lady, suit to set aside—Form of 
The-plaintiffs were the heirs of one K, a Mussulman 
U874; Pardanashin lady. Their suit was for confirmation of their 
possession of certain landed property, which they alleged 
they had inherited as the heirs of K. They also prayed for the setting 
aside of a deed of sale alleged to have been executed by K in favor of the 
defendant and of a summary order in favor of the defendant upholding 
the deed of sale mentioned above. The deed of sale was impeached by 
the plaintiff as being fabricated and fraudulent and passed for no con¬ 
sideration. It appeared that K had, for sometime before her death, been 
living apart from the plaintiffs, on account of misunderstandings and 
that the defendant had acted as the agent of the lady in some transactions. 
The evidence let in by the defendant for the passing of consideration for 
the sale-deed was extremely unsatisfactory. The Court of first instance 
gave a decree to the plaintiffs confirming them in possession and setting 
aside the sale. The High Court, on appeal, found the sale to be fabricat¬ 
ed and without consideration; but, finding that the plaintiffs had not 
been proved to be in possession, varied the first Court’s decree, and 
simply declared the plaintiffs to be the heirs of K, without setting aside 
the deed. Held that, where a person claims under a. deed alleged to have 
been executed by a Pardanashin lady living apart from her relatives 
without those natural advisers who would, under ordinary circumstances 
help her with their counsel, and especially where the person profiting by 
the transaction occupied a position of confidence, he ought to give the 
strongest and most satisfactory evidence to show that the transaction 
was a real and bona fide one, and fully understood by the lady, who parted 
with her property. Meld, also, the High Court having found the deed to 
be fraudulent and without consideration, it ought not, on the ground of 
plaintiffs’ failure to prove their possession, to have limited the relief to a 
mere declaration of the plaintiffs’ title by heirship : it ought to have set 
aside the deed, which would be substantive relief. Tacoordeen Tewarry v 
Nawab Syed Ali Hossain Khan 

2i W.R. 340= 13 B L R. 427=1 LA. 192 = 3 Sar. 368* 

CALCUTTA. 

Notes.- -R. Joy Narain Giree v. Gitish Chuoder Mytee, 22 W.R. 438.—A 

prayer to set aside a deed or Will is one for substantial relief. So a plaint 
1874 for confirmation of possession and for setting aside a forged and invalid 
Will, comes not under Court-fees Act, sob. II, art. 17, cl. 3, but must be 
stamped according to the value of the subject-matter of the suit. 

_R. Bam Needhee Koondoo v. Rajah Bugboo Nath Narain .Mullo, 1 C. 486 

(464).—The power of Courts in this country to grant declaratory decrees 
1876 are generally the same as those possessed by the Court of Chancery in 
England. 

38 
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BURDEN OF PROOF—{Continued). 

— 6.—(Dftds by Pardanashin Ladies)—(Cojicbiderf)- 

-D. Terietput Singh r. Gossain Sudersan. 4 C. 46 f49).—When the plainfcifl 

does not come into Court with a bona fide case, the Court would not assist 
1878 him to establish a case which he did not put forward, and to such a case 
the rule in 1 LA. l‘J2 would not apply. 


_R. Bindubasbini Dasi v. Giridbari Lai, 12 C.L.J. 115 (121) —3 Ind. Cas. 330. 

—The Courts should be careful to see that deeds taken from Pardanashin 
1909 ladies have been fairly taken and that the party executing them has been 
a free agent and has been duly informed of what she was about. 


MADRAS. 


_R. T. Sivithri Andarjanom v. M. Vasudevan Namhudripad. 3 M. 215.—Case 

in which it was held that the rule laid down in 1 I.A. 192 was complied 
1881 with ; and that the defendant bad discharged the burden of proof cast 

upon him. 


-R. 


1884 


Buchi Ramavya u. Jagapathi. 8 M. 304(316). where, the plaintiff sought 
to have certain deeds of family arrangement executed by her set aside. 
It being proved that no undue advantage had been taken of her position, 
that she had proper advice and that she vvas sufficiently informed of her 

rights, the suit was dismissed. 

R. Khatija v. Ismail. 12 M. 380 (384).-This case is similar to 8 M. 304, 
supra, and was decided on the same principles on which that case was 

decided. 


1889 


BOMBAY. 

R. Shrimant Sagajirno i-. S. Smith. 20 B. 736.—A suit in which the only 
prayer is to have a decree set aside as null and void is a suit for a 
declaratory decree without consequential relief; and art. 17. d. 13) and 
not S. 7, cl. (4) of the Court Fee.s Act (VII of 1870) is applicable to it. 


ALLAHABAD. 

_Ram Prasad r Sukh Dai. 2 A. 720.—Where, in a suit under S. 283. 

C.P.C., for a declaration of right to property attached in execution of a 
1880 decree, the plaintiff asked that the property might be “ protected from 
sale." held that consequential relief was claimed in the suit, and Court 
fees were leviable under S. 7. cl. 4 (c) and not under sch. II. art. 17 (3) of the Court 

Fees Act. 


_R Asharfi Kunwar i;. Rup Chand, 30 A. 197 — A.W.N. (1903), 79 — 5 A.L.J. 

200.—So also where the plaintiff asks for a declaration that an alleged 
1908 adoption is invalid, but cannot claim immediate possession by reason of 
the intervention of a widow’s estate, the burden is still on him to make 
out a prinia facie case that the adoption challenged by him is invalid in law or never 
took place in fact. The principle, upon which the onus is fixed, resembles that accord¬ 
ing to which a plaintiff, who sues to set aside deeds, is bound not merely to prove his 
heirship but must give some evidence to impeach the deeds, before he can throw the 
onus of showing a better title than the defendant. 


(16) 


7.—(Suits for damages). 

-Breach of warranty—Suit for damages for breach of war- 


I I ri I— — -- w -atI /%/\ 

rg^nty—Evidence—See Contract Act, No. 16, 13 C. 237=13 I.A. 60. 
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BURDEN OF PROOF-rCon;m«^d). 

-7.—(Suits for damages)—(Co»c/i«/e£i). ^ 

(17)—Suit for malicious prosecution—Want of reasonable and prob¬ 
able cause—See Malicious Prosecution, No. 1, 17 W.R, 238^11 
C.L.K. 321. 

• - In.a suit against a Common Carrier for damages for non- 

■dehvery— See Act III OF 1865 (Carriers), No. 1, 26 C. 398 26 I.A. 1 

8 .—(Ejectment suits). 

(19) - Suit in ejeciment—Burden of proof. The suit was for pos¬ 

session of certain property on the allegation that it was 
(1873) granted by plaintiff’s ancestor to a certain person as Sijayheer 
to bo enjoyed by the grantee and his lineal descendants, and 
that the line had been extinct. Plaintiff admitted that the grant had 
been made by means of a Pottah and Kabuliat, the latter of which 
documents should be in the possession of plaintiff, who, however, neither 
produced it nor adduced any secondary evidence thereof: nor even laid 
a foundation for letting in secondary evidence. Held, the burden of 
proving the grant having lain on the plaintiff, he had failed to prove his 
. title to resume the property. The suit was, consequently, dismissed 
Maharajah Juggernath Sahee v. Mussumut Ahlad Kowur... 19 w.R. ho 

CALCUTTA. 

NOTE. -D. Tbakur Doyal y. Ram Narain, 8 C. 378.—In the P.C. case the 

defendant set up a perfectly different grant from that alleged by plaintiff, 
1882 and in default of plaintiff proving his grant, their Lordships held that no 
basis for the action was laid. But in the present case, the grant was 
. admitted and its terms were proved, but the defendant failed to give either proper 
evidence of the special terms of the Sanad which be setup or any legal explanation for 
its non-production, and the lower Court was right in deciding against the defendant. 

(20) - Snit by plaintiff for possession as heir of his father — Defend¬ 

ant alleged the plaintiff to have been adopted by another _ 

(1906) Admission by plaintiff of his having been so adopted—Nature 
of such admissions—Estoppel. M and his transferees brought 
■ two suits for possession of property left by one P, the natural father of 
M. The defence was that the plaintiff could not inherit, inasmuch as he 
was adopted by K. The defendant filed several documents, in which the 
- adoption was admitted by M himself. Held, that the burden of proving 
. that the adoption relied upon took place, rested on the defendant. But 
that burden was,.iJri7na facie, shifted by her proving his solemn state¬ 
ments under hand and seal that it did take place. The defendant not 
being a party to those documents, the said statements did not amount to 
estoppel, but the party making the statements could rebut the presumption 
that they were true. The express admissions of a party to a snit, or 
.admissions implied from his conduct, are evidence, and strong, evidence 
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BURDEN OF PROOF-(Con<in«cd). 

-8.—(Ef>ctment suits)— (Conchided). 

against him ; but he could show that those admissions were mistaken or 

not true. Rani Chwidra Kumcar v. Narpet Singh ... 4 A.L.J. 102=11 

C.W.N.32I =5 C.L.J. 115 = I7M.L.J. 103 = 2 M.L.T. 109 = 9 Bom. L.R. 267 

= 29 A. 184=34 I.A. 27. 


CALCUTTA. 

Note.— -R. Ghurphekni v. PurmesharDayal, 3 C-L-J^ 653.—Whataparty 

himself admits to be true may reasonably be presumed to be so, but the 
party may prove the statement to have'been mistaken or untrue. 

(21) -In a suit in ejectment, proof of plaintiff’s title alone does not 

shift the burden to defendant, but plaintiff must prove that he was in pos¬ 
session at some time within twelve years previous to suit—See Limitation 
Act (XV of 1877), No. 57. 16 C. 473-16 I.A. 23. 

(22) _In a suit for possession, plaintiff must prove his case, though 

defendant’s evidence is of no better character than plaintiff’s—See LIMIT¬ 
ATION, No. 9. 1 W.R. 51 (P.C.)-8 M.I.A. 199. 

(23) _Suit in ejectment—See Evidence, No. 28, 10 M.I.A. 151. 

(24) _Of allegation of plaintiff that defendant was in possession as 

agent of plaintiff—See Adverse Possession, No. 1, 5 W.R. 26 (P.C) = 
1 M.I.A. 19. 

(25) -In a suit by the Government claiming lands by escheat, 

the onus is on the Government to show that the last proprietor died with¬ 
out heirs—See Crown, No. 3, 10 W.R. 31 (P.C.) = 1 B.L.R. 44 (P.C.) = 
12 M.I.A. 448. 

(26) -S\ut for possession of Julkar rights—Auction-purchaser, 

rights of—See JrLKAR Rights, No. 1, 20 W.R. 44=12 B.L.R. 210. 

(27) -Suit for possession of alluvial land on the ground of dispos¬ 

session—See Alluvial Land, No. 4, 19 W.R. 114. 

See. also, cases under “ EJECTMENT SUITS.” 


9.—(Cases under the Hindu Law), 


( 28 ) 

(1843) 


-Hindu Late — Co-parcenary—Separate acquisition. The pre¬ 
sumption of law is, that the whole of the property of an un¬ 
divided Hindu family is in co-parcenary. 


The on?rs lies on a member of such family to prove that it was sepa¬ 
rately acquired. Dhurm Das Pandey v. Mussuviat Shama Soofidri DibiaJw 

6 W.R. 43 {P.C.)=I Suther. 147=1 Sar. 271 =3 M.I.A. 229. 


PRIVY COUNCIL. 

NOTES.— -R. Gopeekrist Gosain v. Gungapersaud Gosain, 6 M.I.A. 53.— 

1854 See the same case noted at p. 220, supra. 

_R. Rampershad Tewarry v. Sheo Churn Doss. 10 M.I.A. 490 (495).—Cited 

1866 under HINDU LAW (JOINT PROPERTY), Note 179. infra. 
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9.-(Cases under the Hindu Law)-(Co,Utnwi). ^ 

—R. Han Saran Moifcra v. Bhubaneswari Debi. 16 C. 40=15 I A 195 — cIpp 
1888 under HINDU Law (Widow). No. 465. infra. ‘ ‘ ' ® 

—R. ™>dur .. K-haiya L.,, 29 A. 2«-U C.W.N. «7 = 9 Bom. L.R. 
uai « A.u.j. m-69 I.A. 65—As to onus of proof. 

R. Anandrao Ganputrao «. Vasantrao Madhavrao, 11 C W N 478=5 C L I 
338 = 9 Bom. L:R. 595 = 17 M.L.J. 184.-Wbe; tbe “ is 
1907 a certain property is the joint property of a Hindu family or the separate 

^ member, and it is proved that the family lived joint in one 

ortho o^tv 00 t ‘ ‘be onus is 

on tbe p.atty setting up a case of separate estate. 


CALCUTTA. 

R. Nilmoney Bhooya v. Hajah Gunga Narain Sahut Roy, 1 W.R. 334._ 

Aoem proving separate acquisition is on 

4864 the person making the allegation, tbe presumption being in favour of the 
opposite party. 

-R. Dhunookdharee Lall y. Gunput Lall, 10 W.R. 122.-It is not incum- 

1868 * Hindu, iu every case in which he pleads self-acquisition, to show 
the source from which the money came. 

-R. Sudauund Mobapattur v. Soorjoo Slonee Dayee, 11 W.R. 436._The 

1869 burden of proof is on the member alleging self-acquisition. 

R. Tarinee Churn Chowdbry v. Sharoda Soonduree Lessee, 11 W.R. 468.— 

1869 adoption is on person setting it up so as to prevent the 

succession of tbe legal heir. 


-P. Taruck Cbunder Jotadar v. Joodheshteer Chunder Koondoo, 19 W R 

1873 178=11 B.L.R. 193. 

1873 —R. Bholanath Mahtan. Ajoodhya Persbad Sookool, 20 W.R. 63. 

-R. Kunja Behary Roy v. Nemai Chand Pal, 2 Ind. Cas. 526 (528).—Where it is 

admitted that there was a joint Hindu family and a nucleus of joint pro- 

1909 perty, the presumption is not only that the family remains joint, bufc 
also that the property in possession of any member of tbe family is'joint 
•family property until the contrary is proved ; and as regards any particular property, the 
.presumption is not rebutted merely by showing that it was purchased in the name of 
one member of tbe family, and that there are receipts iu bis name respecting it * for 
all that is perfectly consistent with the notion of its having been joint property. 

MADRAS. 


-B. VedavalHv. Narayana, 2 M. 19 (22).—Under Hindu law, the presump- 

tion being that tbe whole of the property of an undivided family is joint 
1877 family property, the onus of proving that a portion is self-acquired rests 
on him who asserts it; the fact that some property is purchased in the 
name of one member is perfectly consistent with such property being joint property, 
and' as the' criterion is the source from vvhich such' property comes', the onus of proof is 
jiot thereby shifted. 

_K. Abdulla Bawutan r. Subbarayar, 2 M. 846.—On the question as to 

whether the High Court can enteetaiA an objeotion for the first time in 
second appeal. 

R. Sreeramulu v. Kristamma, 26 M. 148=12 M.L.J. 197. 


1902 



¥ r ' 
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1870 

1875 

-R. 

1882 

-R. 

1890 

1891 

-R. 

1904 


1904 


9 

BURDEN OF PROOF—(CoJi/injffd). 

_9.—(Ca^s under the Hindu Law)-(Co)i/in«frf). 

BOMBAY. 

— R. Naravan Babaji .. Nana Mansbar. 7 B.H.C.R. A.C. ISS-Exception. to 
the general rule that the burden of proof of partition m .a joint family 
on him ^%ho asserts it, considered. 

_R. Gopal Kashi v. Eamabai Saheb, 12 B.H.C.R- 17. 

L.kshman Mayaram r. Jamnabai, 6 B. 225 (233).-Poinf same as in 
‘2 U. 19. supra. 

Krishnaii Mahadev Mahajan f. More Mahadev Mahajan IS B. 32.y 
TheLits of elementary educationare self-acquired and as such impart.bl . 

_R, Fakirappa v. Rudrapa. 16 B. 119. 

. . c f R Q75 (9781=29 B. 306.—According 

ttL^HiId!"! p-ailing in Bombay Presidency, a PU-hase by a 
husband in the name of his wife does not raise any presumption of gift 
to the wife or of an advancement for bet benefit. 

a e D.%m I. R q2S (937).—Where a family is joint 

”■ YnTthlris'an aTilable nucleus of ancestral property, the 

that all property in the possession of any member of the fam.lj 1 

«0S adopts a son, the adoption has the e«.t of a.^stinq^her of the prope^^y 

has the same rctlthm^dTath, with aiderenee.^that, a^r the adop^^ 

right of °fght oTmaintenance, so long as it is not a charge 

"'r::::ror::;t;tior:f‘it, do*es not oomer on her any r,ght to the estate or 
entitle her to transfer it by way of sale or mortgage. 

ALLAHABAD. 

.. r I .. 22 A 141 =20 A.W.N.2.—In a suit for partition, 

“he defendant raises the plea that some of the property in suit is 
bis self-acquisition, the burden of proving the plea lies on him 

of the suit. The adult members were precluded subsequently in a separate su.t from 
questioning the force of the decree passed in the previous suit. 

OUDH. 

1906 _R. Radha Kishen u. Jamuna Parshad, 9 O.C. 339. 

(29)- 


1899 


R. 


_ ^ i\aQDa» IVl^uell -- . j 

—The presumption is, that members of a Hindu family, who- 
emigrated from MUInla to Bengal, continue their famrly ous- 

(1868) toms, and the onus is upon a party yyho alleges ‘h® ' 

of such customs to prove that fact. Soorendronath Bog 

Mnssan.ulBee.an.onee Burn., 
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BURDEN OF PROOF-(Co»«»«e<i). 

-9.“>(Cases under the Hindu [Continued). 

PRIVY COUNCIL. 


s. N. 


''“'1 

«v*. 


0 


Notes. 

1902 


-Parbati Kumati Debi v. Jagadis Chonder Dhabul, 29 C. 433 = 

4 Bora. L.R. 365 = 6 C.W.N. 490’«29 I.A. 82.—Cited under HINDOO 
LAW (Succession), No. 402, infra 

CALCUTTA. 


-R. Ram Gutty v. Mumtaj Bibee, JO W.R. 280.—On the duty of the lower 

1868 Courts in connection with the examination of witnesses. 

-R. Huro Pershad Roy Chowdhry v. Sbibo Shurikuree Ohowdhraiu, 13 W.R. 

47.—Where a Hindu family came from the Puniab accompanied by their 
1870 priests at a time when they were not governed by the Bengal Law, the 
onus of proving that they were now governed by that law was held to be 
wit h those who alleged it. 

BOMBAY. 


-R. Shidhojirav v. Naibojirav, 10 B.H.G.R 228.—A custom of primogeniture in 

the family of Desai io the Southern Maratha country, will, if clearly 
proved, supersede the general Hindu law of descent. 

-R. Bhau Nanaji Utpat t>. Sundrabai, 11 B.H.C.R. 249.—A family usage or 

custom, if clearly proved, will outweigh the written text of Hindu Law. 

1874 But the greatest care must be exercised in accepting the alleged usage or 
custom as proved. When it is a family custom, the evidence must clearly 
show that it has been submitted to as legally binding, and not as a mere arrangement 
by mutual consent for peace or convenience. 

—R. Radhabai and Ramcbandra Knnber v. Anantrav Bbagvant Deshpande, 
9 B. 198 (213) (F.B.). —When an estate is freed from its connection with 

1889 a public office, it becomes subject to the ordinary laws of descent and 
disposal, just as when a custom concerning it is abandoned. 

—^R. Mahomed Sidick v. Haji Ahmed, 10 B. 1.—Family custom among Cutchl 

1885 Memon converts to Mabomedanism. 

1901 -R> Sitabai v. Wasantrao, 3 Bom. L.R, 201. 

ALLAHABAD. 


1874 -B. SheoSingh Rai V. Hussumat Dakho, 6 N.W.P.H.C.R. 382. 

_R, Muhammad Ismail Khan v, Fidayatunnissa, 3 A. 723 (730).—When a 

family usage of primogeniture, unconnected with a raj or principality, is 
1881 net up by a party to a suit, the burden of proving the existence of such 
custom lies on him. 


__Sarabjit Partap Bahadur Sahi v. Indarji Partap Bahadur Sabi, 27 A. 

203=2 A.L.J. 720=A.W.N. (1904), 244.—Where a family custom has been 
1904 proved to exist, the onus is upon the party who alleges its discontinuance 
to prove that fact. 

_R_ padam Kumari v. Suraj Kumari, 28 A. 488 = 8 A.L.J, 209=A.W.N. 

(1906), 88.—A territorial custom is quite difierent from an ancient 
1906 ftimily custom. 


_R Gobind Chandra Das v. Radha Kristo Das, 6 A.L.J. 891=8 Ind. Gaa. 56B 

=81 A. iTt.—A Hindu family originaUy governed by the Dayabagha 
1909 School of Law which had migrated into another province is presumed te 
have carried with it the customs and the law of that school. The 
presumption, however, is rebuttable, and the onus lies on the person alleging it. 
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BURDEN OF PROOF-(Con/i««f^/). 

-9.-*{Cases under the Hindu \^Sk’W)—{Conlimied). 

MADRAS. 

-R. Wuthusami Mudaliar u. Masilamani, 7 M.L.T. 17 = 20 M.L.J. 49=33 

M. 342=5 Ind.Cas. 42 (45).—It isopen to a Hindu, who is governed by 
1909 one law of inheritance, lo accept another law of inheritance recognised 
by Hindu Law. 


BURMA. 

-R. Hong Ku V. MaThiu, L.B.R. (1872-1892). 135 (144).—Buddhist Law as 

1881 admini.stered in Burma does not usually apply to Chinese residents. 

(30)-Claim hy a Hindu daughter to succeed to property of father 

on the ground tliat it was Ins separate property—Father and his brother 
once proved to be joint—Proof of separation—See Hindu Law (.Joint 
Family), No. 189, 22 C. 85=21 I.A. 134. 


(31) -Voluntary transfer alleged to have been made by a Hindu 

widow—Knowledge of her rights—See Hindu Law (Widow), No. 446, 
17 A. 1 = 21 I.A. 148. 

(32) -Mortgage by widow—Suit by mortgagee s representative 

against reversioners—Necessity for alienation—Proof by mortgagee s re¬ 
presentative that the husband died in debts and that widow paid off debts, 
without connecting such debts with the mortgage-debt in question, not 
sufficient— See Hindu Law (Widow), No. 448, 23 C. 766=23 I.A. 57. 

(33) -as to ownership of the husband, through whom title is made 

by a reversionary heir, in a suit against widow See Hindu Law 

(Revi-:rsioneks), No. 331, 26 C. 871 = 26 I.A. 226. 

(34) — —as to the competency of a widow to mortgage her husband’s 
©state—Nature of proof required varies with nature of case See HINDU 
Law (Escheat), No. 105, 10 W.R. 47 (P.C.) = 11 M.I.A. 619. 

( 35 ) _Custom—Retention of custom at variance with Hindu Law— 

See Hindu Law (Adoption), No. 75. 11 C. 463 = 12 I.A. 72. 


( 30 )_Charge created by a manager of an infant s estate —Bona 

Mes of the transaction—Necessity—See Hindu Law (Joint Family), 
No. 220, 18 W.R. 81 = 6 M.I.A. 393. 

( 37 ) _A creditor, advancing money to a Hindu widow on mortgage 

of property inherited by her from her husband, must prove the nature 
of the transaction and also the necessity therefor—See Hindu Law 
(Widow), No. 439, 8 C.L.R. 361=6 C. 843 = 8 I.A. 8 . 

(38) -Banking business carried on by five undivided brothers with 

separately acquired funds of one of them—Joint family—Presumption— 
Separate acquisition—See Hindu Law (Joint Family), No. 179, 10 
M.I.A. 490. 

( 39 ) -as to whether a certain property is joint family property 

or self- acquisition—See HINDU L.aw (Joint Family), No. 178, 5 W.R. 
11 (P.C.) = 10 M.I.A. 403. 
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9.—(Cases under the Hindu Law)—(ConcZuded). ^ 

(40)-lies on a member of a joint Hindu family to establish a claim 

to property as self-acquired—See Hindu Law (Self-Acquisition). 
No. 337. 13 W.E. 21 (P.C.)-13 M.I.A. 333. 

Acquisition of property—Joint family—Cessor of commen- 
sality—See Hindu Law (Joint Family), No. 186. 18 W.R. 69=14 
M.I.A. 412. 

^lies on a party claiming a share of an estate as one of a 
divided family to prove a severance of interest—See Hindu Law (Parti¬ 
tion), No. 274, 13 M.I.A. 181. 

(43) -Presumption that property is joint—Proof of division—See 

Hindu Law (Joint Family), No. 182,11 M.I.A. 369. 

(44) -Hindu joint family—Presumption of union—Proof of divi¬ 

sion—Burden of Proof—See Hindu Law (Partition), No. 270,1 W.R 
30 (P.C.)=9 M.I.A. 66. 

(45) — —as to separate acquisition—Presumption that property is 
joint family property—See HINDU Law (Joint Family), No. 176, 6 
M.I.A. 63. 

(46) -Purchase of property in the name of son in a joint family— 

Presumption that it is father's property—Burden of proof as to son’s 
ownership—See Benamee Transactions, No. 1, 6 M.I.A. 53. 

(47) -Claim by father against the execution-creditors of the son on 

the ground that the son was a benamidar —See Bbnami Transactions, 
No. 6, 14 W.R. 14 (P.a)=13 M.I.A. 395. 

(48) -Sale, in execution against father, of family property including 

rights of sons—Debts for immoral purposes—Suit by sons—See Hindu 
Law (Joint Family), Nos. 206 and 207, 15 C. 717=15 LA. 99 and 12 
M. 142 = 16 I.A. 1. 

. 10.—(Limitation). 

( 49 ) - Accretion—Rinht of riparian proprietors—Title to alluvial 

land contested between villages on opposite banks — Possession — 
(1899) Prescription — Limitation. The plaintiffs were the proprietors 
of a village on the southern bank, who disputed with those of a 
village on the northern bank the ownership of alluvial land formed by the 
Ganges. The current, after having encroached upon the southern bank, 
went away from that side of the river towards the northern, leaving the 
tract of alluvial land now in dispute. This appeared on its previous site 
to the south of the main stream. It was then carried away by diluvion, 
and again appeared after that. This land was claimed by the plaintiffs, 
not as part of their old land, but on the strength of their having held pos¬ 
session, adversely and without interruption, for more than twelve years 
before their dispossession by the defendants, by whom they alleged them- 
eelves to have been ousted within less than twelve years before they 
84 
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-1 0.—(Uimitation)— (Concluded). 

brought tins suit. The evidence did not support their claim, the burden 
of proof being on them. It was shown that after the second recession of 
the river towards the north, and after the re-appearance of the aUu\ial 
land on the south of the current, the land had been taken by the Govern¬ 
ment into their possession, and that the latter had made over the greater 
part of it to the defendants, who had since held this part. There liad not 
been shown to have been any actual possession held of the remainder by 
the plaintiffs, who had thus failed as to the whole to prove the continued 
possession necessarv to their acquiring title. UdU Naratn Singh v. Golab- 
chandSahn ... - 27 C. 221 =26 I.A. 236 = 7 Sar. 628. 

CALCUTTA. 

NOTKS._R. .\nanda Hari Basack v. Secretary of State. 3 C.L.J 316 (331).— 

The doctrine of constructive possession applies only in favour of a right, 

1906 ful owner, and must not. as a rule, be extended in favour of a wrong-doer- 
whose possession must be couhned to land of which he is actually in 

possession. 

_R, Jogendra Nath Rai u- Baladeo Das, 35 C. 961 = 6 C.L.J. 735 = 12 C.W.N. 

1907 127. (3 C.L.J. 316, Fj. 

(50) -Plaintiff must prove that he lias a cause of action not bar¬ 
red by limitation—See Limitatio.v, No. 13, 12 W.R. 6 (P.C.) - B.L.R. 

Ill (P.C.) 12 M.t.A. 292. 

( 51 ) -Redemption of mortgage—See LIMITATION, No. 36, 3 I.A. 85. 

I I.—(Rent Suits). 

( 52 ) _The onus jf^obayidi is on a Zemindar to prove that lands 

were held at a fluctuating rent-See Enhancement op Rent, No. 1. 13 
W.R. 11 (P.C.) ^13 M.I.A. 248. 

12 .—(Miscellaneous Cases). 


( 53 )_ Sale of a portion of Zemindan for arrears of revenue— 

Rights of purchaser. Plaintiff, as purchaser at a revenue sale 
(1834) for arrears of revenue due on a Zemindari, sued for arrears of 
rent collected by the defendant who was in occupation of a 
portion of the property purchased by plaintiff. Defendant contended 
that the portion occupied by him was. when it was waste and uncultivated, 
granted by a former Zemindar to his predecessor in title, under a Pottah; 
that the grantee brought tlie waste under cultivation and had ever sine© 
been in possession ; he also contended that the lands so held by him wore 
not included in the assets upon which the permanent assessment was fixed. 
The Lower Courts had found that the plaintiff failed to make out that the 
lands in dispute had been included in the Permanent Settlement and that 
the defendant had made out the grant under which he claimed. Held, 
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-12.—(Miscellaneous Cases)—(Confijmerf). ^ 

the plaintiff having failed to establish that the lands had been included in 
the Permanent Settlement, the revenue sale could give him no title. The 
suit was accordingly dismissed. Sree Raja Row Venkata Niladnj Row v. 
Vutchavoy Venkatapiitty Raz ... SW.R. 80 (P.C.) = 3 Knapp. 23 = 

1 Suther. 17. 

(54) - Charge of want of bona Mes~~Burden of proof. Where a 

charge is made of want of bond fidcs, it lies upon the party 
(1873) making that charge to substantiate it by evidence satisfactory 
to those who have to decide the question. Benoderain Sein 
Brojendro Narain Roy ... ... ... 2IW.R. 97 . 

(55) Right to begin—Proof of loss, and admission of secondary 
evidence, of a document alleged to have been executed—Evidence 

(1890) of execution of documents—Civ. Pro. Code, Ss. 141, 142 
and 568. A suit for possession, by right of inheritance, was 
brought by a claimant, alleging himself to be the heir, against the alleged 
adopted son of the last male owner, denying that an adoption purporting 
to be made by the widow had been duly authorized by the deceased. The 
Court of first instance called upon the defendant to prove his title as a 
son by adoption, notwithstanding that the plaintiff was out of possession 
and could not have succeeded, in the event of the defendant’s failure to 
prove it, without first proving his own title as collateral heir by descent: 
thus, in effect, proposing to make the establishment of the plaintiff’s title 
depend upon the failure or success of the defendant in proving the adop¬ 
tion. The High Court pointed out the error of this proceeding, and the 
Judicial Committee affirmed its judgment concurring also in its finding 
that the adoption had been proved. It was found also that the loss of 
the anumati-patra had been established ; so that secondary evidence of it 
was receivable. Kali Kishore Dutt Gupta Mozumdar v. Bhuson Chunder 
alias Bepin Ckunder Dutt Gupta ... 18 C. 201 = I7I.A. 159 = 5 Sar.607. 

BOMBAY. 

2;fOTB.--R- Queen-Empress v. Bamchandru Sawairam, Bat. Unr. Crl- 

1899 Cas. 786 (789). 

(56) _ Deeds of gift between joint brothers of part of the family- 

^tate — Subsequent partition between them of the residue. Two 
(1897) brothers, the only members of a joint Hindu family, executed 
and registered mutual deeds of gift to one another of their 
interests in specified portions of their family-estate. In after years, the, 
younger brother sued the elder for partition of the estate, excepting so 
much of it as had already been the subject of the above gifts. The elder 
defended on the ground that the deeds of gift had not been intended to 
operate, not representing any real transaction. To negative their effect,. 



268 


BURDEN OF PROOF—(Coiicliided). 

-12.—(/^iscellaneous Cases)— (Cojichided). 

the bui'den of proving that the transaction was not real, but only a pre¬ 
tence, was laid upon the defendant, who failed to adduce that proof. 
Shnui Chand Pal v. Protap Chandra Pal 

25 C. 78-24 I.A. 186=1 C.W.N. 594 = 7 5ar. 217. 

BOMBAY. 

Noth- R. Sadashiv r. Trimbak, 23 B. 146 (169).—The burden of proving 

1898 the unreal character of a transaction lies on the party alleging it. 

(57) -as to execution of Will after testator took poison to commit 

suicide—See ilAHOMEDAN Law (Will), No. 88, 21 A. 91—25 I.A. 219. 

(58) -in cases of the claims against the Nabob of the Carnatic— 

See Act XXX of 1858, No. 1. 9 M.I.A. 456. 

(59) -as to non-compliance with the provisions of Bengal Regula¬ 

tion XX of 1795 lies on the partv that seeks to set aside the sale—See 
Sale, No. 10. 5 W.R. 7 (P.C.) -9 M.I.A. 324. 

(60) -According to the true construction of S. 2, Regulation XI of 

1825, the onus is on a party who relies on that section as his title to 
alluvial land by accretion to prove a local usage and custom—See 
Alluvion, No. 2, 11 W.R. 42 (P.C.) 3 B.L.R. 5 (P.C.) 13 M.I.A. 1. 

(61) -The onus of proof that an award made by Government 

officers on a Revenue Survey, lies on the party impeaching the award— 

See Boundaries, No. 6, 13 W.R. 7 (P.C.) ^13 M.I.A. 57. 

(62) - Desai — Deshgatwatan —Impartibility of Dcshgativatan or 

property held as appertaining to the office of Desai is not to be assumed 
privid facie to be impartible—The burden ol proving the impartibility 
lies on the DesaiSee HINDU Law (I.mpartirle Estates), No. 131, 4 B. 
494 7 I.A. 162. 

( 63 ) -,\lienation of property under attachment—Validity of 

attachment—On whom lies the onus of proving that the attachment was 
not legally perfected—See Civ. Pro. Code (Act VIII of 1859), No. 18, 

6 C. 129 '7 I.A. 157. 

(64) -Undue influence of arbitrator—See Arbitration, No. 3, 

7 M.I.A. 441. 

(65) -Delivery of Company’s paper by wife to husband, both being 

Mahomedans—Burden of proof of bond fide sale of the paper—See FRAUD, 
No. 5, 8 W.R. 3 (P.C.) 11 M.I.A. 551. 

(66) -as to when plaintiff, an Official Assignee, first had clear and 

definite knowledge regarding his right to sue for an account of assets 
fraudulently transferred by an InsolveAt—See LIMITATION Act (XV OF 
1877), No. 14, 17 B. 341 20 I.A. 1. 

(67) -Conduct of plaintiff showing that he admitted defendant’s 

.title—Burden of proof—See Estoppel, No. 5, 8 C.L.R. 346. 
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See Buddhist Law (Maintenance), 10 C. 777=11 I.A?’l09 

CANTONMENT. 


( 1 ) 


British troops in Native States—Power of Canton¬ 
ment authorises as to grant or user of land—Grant of land for Parsi Tower 

35C 478^^°'"^’'° Cantonment authorities—See Native States 


CASTE. 


(1) Khatris~-Soodras~Bo32)oots. Inquiry into the history of the 

(1857) held not to have lost caste and sunk 

into the Soodra class. 

The RajpooU of Central Mia, and in the District where the Rajdcm 
of Ramnugar is situate, held to be of the Khatri class, and that the right 
of succession to the Raj and Zemindanj was to be determined by the laws 
and customs of that class. C}iouUirya Run Murdun Syn v. Sahib Purhulad 
Syn ... 4W.R. J32(P.C.)=I S.PC.J. 313= I Sar, S9I =7 M.I.A. 18. 

BOMBAY. 

Notes. -R. Ambabai u- Govind, 23 B, 257.--On the existeoce of four castes 

1898 in India. 


MADRAS. 

-^R. Brindavana v, Radhamani, 12 M.,72.-On the status of a son begotten by 

1868 * Rajput on a Sudra concubine. It was held that be belonged to the 

caste of Ugra, a caste higher than that of the mother. 

N.B. -Sec also notes under Hindu Law (Legitimacy). No. 231, infra, on the 

question of right of inainteiiancc of ah illegitimate son. 


CAUSE OF ACTION. 

(1)- Loan made to Vakils of u Zemindar for purposes of the 

Zemindari—Suit against the Zemindar. The Vakils of a 
(1834) Zemindar bon-owed a large sum of money of certain money¬ 
lenders, giving a bond in their individual names to a trustee 
of the lenders in the English form. It was found that the money was 
borrowed for the purpose of paying the arrears of Government revenue 
due by the Zemindar and that the money borrowed was actually paid 
and received by the Treasury, in discharge of the arrears. It appeared 
that the bond had been drawn up in the name of the trustee (an 
Englishman) for tbe lenders, in order that proceedings might be taken 
against the borrowers in the Supreme Court of Calcutta. It appeared, 
also, that the sanction of the Revenue Department had not been obtained,' 
when the loan was raised, as required by the Regulations of 3781 and 
1787, which were then in force. The present suit was instituted by the 
lenders against the Zemindar and the survivor of the two vakils who bad 
executed the bond (the other having died). Held, that, the money having 
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been pro\^ed to liave been borrowed for the purposes of discharging the 
Govei'nment-revenue due on the Zemindari, the plaintiffs were entitled to 
maintain the suit against the Zemindar, on the basis of the contract 
entered into by the latter’s vakils. 

Held, also, that the bond having been executed in the name of the 
trustee of the lenders in the English form for the purpose of enabling 
them to sue the vakils of the Zemindar in the Supi'eme Court of Calcutta, 
it did not prevent the lenders from instituting the suit in the Mofussil 
Courts, under the law prevailing among the natives in matters of contract. 

HcW,also, that, the Regulations of 1781 and 1787 having been repealed 
.when the suit was instituted, and there being nothing in the Regulations 
of 1781 and 1787 to prevent a Zemindar from contracting a debt, or a lender 
to take an obligation from a Zemindar, without the sanction of the Reve¬ 
nue Department, there was nothing, when the suit was instituted, to 
prevent the Court’s passing a decree in favor of the plaintiff. Gopec 
Mohun Thakoor Raja Radhanai ... ... 5 W.R. 72 (P.C.). 


( 2 ) _ Honey interest—Performance of religions services. A claim 

to certain pecuniary henetits and payments in kind, which 
(1879) a plaintiff alleges himself to be entitled to receive from the 
defendants in respect of the performance of certain religious 
services, is a claim which the Courts of Justice are bound to entertain ; 
and if, in order to determine the plaintiff’s right to such benefits, it becomes 
necessary to determine incidentally the right to perform the services, the 
Courts must cry and must decide that right. Krtshnama v. Krishnasanii, 
and Tirnkrishnania Choriar v. Krishnasawnii Tatachariar ... 

2 M. 62 = 6 I.A. 120 = 6 C.L.R. 201 =4 Sar. 28 = 3 Suther. 620. 


Notes. 

1888 


MADRAS. 

-R. Sridiv.isa r. Tiruvengada. 11 M. 450.—Plaintiff’s suit to 

restrain defendants from interfering with his right to present to certain 
persons, at a festival in a temple, a Crown and water, is cognizable by a 
Civil Court. 

_R. Krishnasami Ayyengar v. S. Singara Chariar, 30 M. 158 = 17 M.L.J. 1.— 

A suit is not necessarily a suit of a civil nature so as to be cognisable by 
1906 Civil Courts, merely because tbe facts constituting the cause of action 
are alleged to amount to a breach of trust. If such facts relate thereby 
to religious rites or ceremonies, such questions may be determined by tbe Civil Courts, 
(provided any right to property or an office depends on them. 

CALCUTTA. 

_R, Kali Kanta Surma v. Gouri Prosad Surma Bardeuri, 17 C. 906.—.A suit 

for the regular offerings made out of the funds of a temple, which are of 
a substantial value as emoluments, is cognizable by the Civil Courts. 


:1890 
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-R. HariCbarany.SastiCharan.llC.L.J.275=14C.W.N. 1005>6 Ind. Cas. 

^78. A Brahmin of the Agradntii class, who is invited to the sradh 

1910 ceremony and acts there, does not thereby acquire a vested interest in the 
offerings. If, therefore, the performer of the sradh gives away the articles 
to other Agradani Brahmins, he has no cause of action against the latter, though he 
jnay be entitled to remuneration from the person who employed him. 

-R. Gour Moni Debi v. Chairman of Panihati Municipality, 12 C.L.J. 74 = 

6 Ind. Cas. 864 = 14 C.W.N. 1057.—Suits in which the principal question 

1910 relates to the right to an office are suits of a civil nature, and not the less 
so because the right claimed may depend upon the decision of questions 
as to religious rites and ceremonies. 

CENTRAL PROVINCES. 

-R. Shiwaji i-. Mahadeo, 3 N.L.R. 131 (134).—A suit to enforce a right to 

Paiidarejandh, which means a small present of money given by the bridal 

1907 party to the senior member of the Patel family at weddings, does not lie 
in a Civil Court. 

N. B. —See also cases under “ RIGHT OF SUIT,” infra. 

(3) - Suit on \va«er contracts — See Wagers. Nos. 1 and 2 4 

M.I.A. 339 and G 251. 

( 4 ) -Suit in ejectment—Suit for moveable property wrongfully 

detained—Separate causes of action—See CiV, Pro. Code {Act VIII op 
1859), No. 9, 8 M. 520 ^12 I.A. 116. 

CESSION OF BRITISH TERRITORY. 

(1)- Proof of — British territory in India, Power to cede—Transfer 

of jurisdiction — lie-arrangement of jurisdiction within British 
(1876) Territory — Hint. 3 and 4, Will. IV, c. 85, S. 43 ; 24 and 25 Vic. 
c. 104, S. ^—Evidence Act (I o/ 1872), S. i\Z—Territorial 
jurisdiction of British Court censes on cession. Semble. —That the general 
and abstract doctrine laid down by the High Court at Bombay, that it 
is beyond the power of the British Crown, without the consent of the 
Imperial Parliament, to make a cession of territory within the juris- 
diotiou of any of the British Courts in India, in time of peace, to a 
Foreign Power, is erroneous. Where an objection is taken to the terri¬ 
torial jurisdiction of a British Court, on the ground that the territory 
over which the jurisdiction of the Court extended'has been ceded to a 
Foreign Power, such a cession must be regularly proved, and cannot be 
established by uncertain inferences from equivocal Acts. An agreement, 
on the part of the Government of India, purporting to transfer certain 
villages, forming part of a Regulation Province within the Bombay Pre¬ 
sidency, and subject to ordinary British jurisdiction, to the extraordinary 
jurisdiction, of the Political Agency of a Native State, does not continue 
' a cession of territory. A re-arrangement of jurisdiction within British 
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territory fii India, by the exclusion of a certain district frona the Regu¬ 
lations and Codes there in force, and from the jurisdiction of all the High 
Courts, with a view to the establishment therein of a native jurisdiction 
under British supervision and control, cannot be carried out except by 
legislation, under the provisions of the Imperial Statutes, 3 and 4 Will. 
IV., c. 85, S. 43 ; 24 and 25 Vic., c. 67, S. 22 ; and 24 and 25 Vic., c. 104, 

S. 9. The Governor-General in Council being precluded by the Stat. 24 
and 25 Vic., c. 67. S. 22, from legislating directly ,as to the sovere.ignty 
or dominion of the Crown over any part of its territory m India, or 
as to the allegiance of British subjects, cannot, by any legislative Act 
{eg, bv the Evidence Act. I of 1872, S. 113), purporting to make a 
notification in the Government Gazette conclusive evidence of a cession 
of territory, exclude judicial enquiry as to the nature and lawfulness of 
that cession. Where the foundation of the jurisdiction of a British Court 
over the subject-matter of a suit and the parties thereto is territorial, and 
territory by a valid cession ceases to be British, the jurisdiction can no 
longer be exercised, whatever be the stage or condition of the litigation at 
the time of cession. Daimdhar Gordhan Deoram Kanji ... 

25 W.R. 261 = I B. 367 = 3 I.A. 102 = 3 Sar. 543. 

PRIYY COUNCIL. 

_Hemchand Devchand v. Azam Sak.-vrl.\l Chhotaralal, 33 C. 219 

= 10 C.W.N. 361 = 3 C.L.J. 395 = 8 Bom. L.R. 129 = 3 A.L J. 250 = 16 
1905 M.L.J. 115 = 1 M.L.T. 115=331.A. l.-The Province of Kathiawar is not 
wholly British Indian territory. No appeal lies to the King in Council 
from orders made m suits determined by the Agency Courts in Kathiawar. In 3 I.A. 
10^ it did not arise for decision whether Kathiawar was British territory. That case 
wa“s’ one between private persons in which the Secretary of State was not represented. 

ALLAHABAD. 

_F. Lachminaraio f. Raja Partap Singh, 2 A. 1 (23).-The British Crown 

has authority to cede territory in British India to a foreign prince or 
1®'^® feudatory without the sanction of the Imperial Parliament. 

CALCUTTA. 

_R The iiinpress r. Keshub Mohajan. 8 C. 985 (998) (F.B.).-Under the 

provi.sions of S. 9 of Act XXI of 1879. a conviction in British India for an 
f®®2 offence committed out of British India is good. 

_R. The EoglishmaD. Ld- v. Lala Lajput Rai. 14 C.W.N. 713 = 6 Ind. Cas. 81 

^92)._‘ Hansard ’ is an appropriate book of reference for the purpose of 

1910 enabling the Court to take judicial notice of the tacts referred to m the 
penultimate paragraph of S. 57, Evidence Act. 

BOMBAY. 

_R. Ghamsham Lai r. Bhansali. 5 B. 249 (252).-Claims over which no Court 

in British India has jurisdiction are not debts liable to be attached under 
1881 g 266 of the Civ. Pro. Code (Act X of 1877). 


* 



CESSION OF BRlTISH*TERRITORV-(fconcZtt<ied). 

PUNJAB. 

-R. Sajawara w. Emperor, 16 P.L.R. 1904 .—Held that, considering the position 

of the land in this case, it was more reasonable than not to hold that 
1908 jurisdiction, for the time oeing at all events, belonged to the Paramount 
State, and that, if the Government of India comes to the decision to give 
the Bahawalpur State a footing on the north bank of the river, it would do so by 
cession rather than otherwise. 

champerty. 

(1)- Assignment of right of action. By the English Law, to 

maintain an action for champerty or maintenance, it is neces- 

( 1860 ) sary to establish that the transaction was against good policy 

and justice, or tending to promote unnecessary litigation. 

Fischer v. Kamala Naickcr ... 3 W.R. 33 (P.C.)*1 Sar. 733 = 

I Suther. 395 = 8 M.I.A. 170. 


the case noted above an agreement bad been made by A with P’s 
agent, for loan of certain moneys, in consideration of the former’s agreeing to lease 
his zemindary to the latter for a certain period. The agreement having been broken, 
P’s agent brought a suit for specific performance. During pendency of the suit, the 
plaintiff died and his heirs assigned the right of suit to P. It was objected for the 
defence that the assignment was champertous. On these facts, their Lordships say“It 
(meaning champerty) must be something against good policy and justice, something 
tending to promote unnecessary litigation, something that in a legal sense is immoral, 
and to the constitution of which a bad motive in the same sense is necessary. It was 
necessary, therefore, to look to the substance of the transaction, and not merely the 
language of the instruments.” 

PRIVY COUNCIL. 


Notes.— 
1874 
—R. 
1876 

-R. 

18^3 
1909 
-R. 


D. Chidambara Cbetty ». Ranga Krishna Muthu Vira Puchaiya 
Naickar, 22 W.R. 148 = 13 B.L.R, S09 = l I.A. 241.—See No. 3, infra. 


as 


1908 


^aiCKart —- - - ^ 

Ram Goomar Coondoo v. Chunder Canto Mookerjeo, 2 C. 233=4 I.A. 
23.—See No. 4, infra. 

RajaMohkam Singh v. Raja Rup Singh, 19 A. 392 = 20 I.A. 127.—See 
No. 6, infra. 

_Achal Ram v. Kbazim Hussain Khan, 27 A. 271 (284). 

Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahoo, 12 C.W.N. 393 
(401)=7 C.L.J. 339 ion appeal from 31 C. 433).—The English Law 
• to mainten.ance and champerty is not applicable to India. 

CALCUTTA. 

R Jadubindu Odhikarec r. Lokenanth Geree. Marsh 303 = 2 flay 160.—An 
■ ^gaignment of a dewatter estate by a Hindu widow and her next heir to 

defendant in consideration of bis conducting proceedings at his own cost, 
””” to eject Brahmins and Banians from the place of poojatis of the temple, 
t the worship himself, and in consideration of his retaining j of the 
a as to conduc ^ j to the assignors, was held valid. For the purpose for 

rooeeds for c a y . , . ^ provided for, and. though the transaction amounted 
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-R. Grose v. Amirtamayi Dasi, i B.L.R. 1 (13) =12 W.R. (O.J.l 13.— 

By a contract with B, a Hindu widow, G was to institute a suit to 

1869 recover B's husband's estate from his brothers in consideration of his 
retaining half the amount recovered together with money spent by him 
in the suit. Held that such a contract was not binding on B's reversioners, if not 
upon the ground of champerty, upon the ground that it was an unconscionable and 
speculative, if not a gambling, contract. 

-R. Tara Soonduree Chowdhrain u. The Court of Wards, 20 W.R. 446 = 13 

B.L.R. 495 (505).—A contract with an heir out of possession, to institute 

1873 a suit to establish his rights in consideration of a half share of the pro¬ 
perty so recovered, was held void as being contrary to public policy. 

-R. Chundet Cant Slookerjee v. Earn Coomar Coondoo, 22 W.R. 138 = 13 

B.L.R. 530 (548).—I^Iaintenance and champerty are not offences in India. 

1874 Agreements of tb.at character are held void as being against public policy. 
So in India, no action lies against a person for maintenance. An action 

lies against a person, for procuring a suit to be instituted, only if he did so maliciously 
and without reasonable and probable cause ; not otherwise. 

-R. Debi Dayal Sahoo v. Bhan Pertap Singh, 31 C. 433 = 8 C.W.N. 408.— 

Although the English law of champerty has not been extended to India, 

1903 a conveyance of property which is unconscionable, speculative and 
opposed to public policy, as tending to foster gambling in litigation, is 

void. 

_p Ramdhan Puri r. Dalmir Puri, 14 C.W.N. 191=2 Ind. Cas. 385.—A fair 

agreement to supply funds to carry on a suit, in consideration of having 

1909 a share in the property if recovered, ought not to be regarded as per se 
opposed to public policy ; but when the agreement is found to be ex¬ 
tortionate and unconscionable so as to be inequitable, or to be made not with the bona fide 
object of assisting a claim believed to be just and of obtaining a reasonable recompense 
therefor, but for improper objects, as for the purpose of gambling in litigation or of 
injuring or oppressing others by encouraging unrighteous suits so as to be contrary to 
public policy, effect ought not to be given to it. 

MADRAS. 

_Pitchakulti Chetti n. Kamala Nayakkan, 1 M.H C.R, 153.—To constitute 

“ maintenance,” improper litigation must have been stirred up with a bad 

1863 motive or purpose, contrary to public policy and justice. “ Champerty ” 
is a species of ” maintenance ” and of the same character, but with the 
additional feature of a condition or bargain providing for a participation in the subject- 
matter of the litigation. 

-R. Mulla Jaffarji Tyeb Ali Saib v. Yacali Kadar Bi, 7 


1872 


H.H.C.R. 128. 


-R. Gurusami n. Subbaraya, 12 M. 118.—Inadequacy of considertion, by itself, 

1888 is no ground for presuming a transaction to be ebampertous. 

BOMBAY. 

-R. Eamrav Kbanderav ti. Govind Pandshet, 6 B.H.C.R. A.C. 63.—An Appellate 

Court cannot for Hie first time raise an issue as to whether an agreement 
1869 was void for champerty, where it is not manifestly apparent on the face of 
the proceedings that the agreement was against morality or public policy. 
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-R, Damodhat Madhavji t>. KahandasNarandas, 8B.H.C.R.0.1.—ADagrcemeut 


187J 


-R. 


1879 


may Dot necessarily be cbampertous, when considered ia cooDectioa with 
the surroundiog circumstauces. 

Qiutre: —Whether the law of Champerty is applicable to cases where pecuniary 
assistance is afforded to defendants? 

Goculdas Jagmohandas v. Lakhmidas Kbimji and others, 3 B. 402 
(413).—An assignment merely with a view to litigation, to a person, who, 
but foe the litigation, would have no interest whatever in the subject- 
matter of the assignment, ischampertous. 

-R. Gopal Ramachandra v. Gangaram Anandisbet, 14 B. 72.—A suit on an 

assignment of the equity of redemption of a mortgage is not a ebamper- 

1889 tons one, however speculative the assignment may be under the special 
circumstances of the case. 

ALLAHABAD. 

_R. Cbunni Kuat v. Rup Singh, 11 A. 57.—A contract to pay, in the event 

of success, a large sura of money in consideration of the obligee’s financ- 

1888 ing a litigation, held, under the circumstances of the case, to be hard and 
unconscionable and opposed to public policy. 

CENTRAL PROVINCES. 

_R, Deorao Gopalji v. Sadasheo. 2 N.L.R. 17 (20).—It is not unlawful to pur- 

•chase an interest in property, though adverse claims exist which make 

1905 litigation necessary for realizing that interest, but it is unlawful to pur¬ 
chase an interest merely for the purposes of litigation. In other words, 
the sale of an interest to which a right to sue is incident is good, but the sale of a mere 

riebt to sue is bad. 

® OUDH. 

_p Nawab Farrukh Begam o. Shekh Ahmad Ali, 6 O.C. 305 (321).—th.at 

the transaction in this case was not cbampertous, but was entered into 

1903 in goo<i English law of champerty does not prevail ’ - 

the mofussil. 


in 


( 2 ) 


-An agreement to sell by a person not in possession^Snit by 


vendee for possession under the agreement — Champerty. A 
(1872) certain person, alleging himself to be entitled to possession 
of certain property from a stranger, and being in want of funds 
to institute a suit, executed a conveyance to B, whereby it was agreed 
that in consideration of the latter’s financing the litigation to be launched, 
he (B) should take one-half of the property to be recovered by the intend¬ 
ed suit and that the suit itself should be instituted jointly by the vendor 
a b' Shortly afterwards and before the institution of any suit, the 
aor* entered into a compromise, with the person against whom the 
Inntemnlated suit had to be filed, whereby the vendor got some property 
• it of aU his claims. B then brought the present suit impleading 
the^^^said vendor and also against the party, with whom he (the vendor) 
h d entered into the compromise, the object of the suit being, rwt specific 
pOTformanoe of the agreement to sell, but possession of a half share in the 
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whole property which was to have been recovered by the contemplated 
suit. Held, that the vendor not having been in possession of the property 
at the date of the agreement, it did not operate as a present transfer of the 
])roperty but as an agreement to transfer so much of it as might be recover¬ 
ed by the contemplated suit, which had to be instituted by B and the 
vendor, in the event of the happening of a contingency, which did not 
happen at all, the deed being only evidence of a contract to be performed 
in fiitiiro, and that the suit'was unsustainable. Ranee Bhobosoondurce 

Dossee V. Infinr Chundur Dictt aJid others ... ... 18W.R. 140 = 

11 B.L.R. 36 = 3 5ar. 136. 


PRIVY COUNCIL. 

NOTES.-0. Kalidas Mullick v. Kanhaya Lai Pundit. II C. 121 = 11 LA. 

218.—Cited under HINDU LAW (GIFT). No. (119), infra. In 11 B.L.R. 
1884 3G, the plaintiS was not entitled under the terms of the contract of sale 

to possession. 

CALCUTTA. 


_R. Tata Soonduroe Cliowdhrain i\ The Court of Wards. 20 W.R. 448.—See 

1873 same case noted under 8 M.I.A. 170, No. {\), supra. 

1873 -F. Ram Kholawun Singh v. Mussamut Oudh Koer,-21 W.R. 101. 

_R. Boodhun Singh r. Mussamut Lutecfun, 22 W.R. 535.—.An assignee of 

property is not entitled to recover against his assignor on the footing of a 

1874 champertous contract. An assignee of property, whose assignor was not 
in possession when the assignment was made, can only recover even from 

the hands of third persons, upon showing that he would have a right to enforce specific 
performance of his contract against hi.s assignor if the property were come back to 
the bands of the assignor. 


1874 

1878 

1881 

1884 


Guoga Hurce Nundee v. Raghub Ram Nundee, 23 W.R. 131.—As a 
general rule, upon a contract of sale and purchase, delivery of pos.session 
is not necessary to complete the title of the vendee. 

-R. Lokenath Ghose u. Jogobhundhoo Roy. 1 C. 297. 

-R. Dinonath Ghose v. Auluck Moni Dabee, 7 C. 753. 

-R. Gowri Koer v. .Audh Koer, 10 C. 108? (1090). 


_R. Hohendra Nath r^Iookerjee V. Kali Proshad Johuri, 30 C. 265.—Where A 

executed amuurasi lease in favour of B and stipulated that Bwas to defray 
1902 costs of litigation for redeeming the property under lease, and that; if he 
succeeded in redeeming it, be was to obtain posse>sioa of it and was to 
pay rent to A from date of such possession ; held tbit such a document could not 
transfer the property leased but was only a contract to be performed in future and upon 
the happening of a contingency. 

BOMBAY. 


1877 

-R. 

1882 


-R. Lalubhai Sureband v. Bai Amrit, 2 B. 299. 

Adamkhan v. Alarakhi, 6 B. 645.—A sale among JIahomedans. unlike a 
sale between Hindus, is valid as against a third party, even though the 
vendor was not at the time of the sale in possession of the property sold. 
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-P. Bai Suraj v. Dalpatram Dayashankar, 6 B. 380 (P.B.).—A Hindu, whoso 

estate is iu the possession of a trespasser or a mortgagee, may sell his 
1882 right of entry as such, or bis equity of redemption as such, and the 
purchaser may thereupon sue to eject the trespasser or to redeem the 
mortgage; but a bill of sale by a Hindu vendor, purporting to convey the eUate itself, 
executed by a person not in possession, cannot operate as a present conveyance, nor 
unable the purchaser to sue in ejectment. 

-R. Ugam^nd JIanackchand v. Madapa Somana, 9 B. 324.—The mere fact 

1688 ^ person executing a kararnainah was out of possession at the date 

of the document, does not invalidate it. 

R. Joitaram v. Ramkrishna, 27 B. 31.—In this case a registered deed of 
1902 undivided share unaccompanied by delivery of possession, the 

donors being out of possession, was held good. 


1688 


1902 


-R. 

1887 


ALLAHABAD, 

Bansidbac v. Sant Lai, 10 A. 133.—A hypothecation of certain future 
indigo produce is a valid contract to assign such produce when it should 
come into existence. 


1889 


■R. Deoktnandan v. Sri Ram, 12 A. 284 (F.B.). 


OUDH. 

— - .R. Kazim Husain Khan v. Lil Ach.il Ram, 2 O.C IM (171).—The specidc 
English law of champerty and maintenance has not been introduced into 
1898 India, and a defendant could not therefore directly plead that the suit was 
unmaintainable on the ground of champerty. 


(3)- Champertous transaction — Contract — Novation—Threats and 

undtie in/inence. Three widows of a deceased Zemindar 
(1874) brought a suit claiming to succeed to the Zemindari in prefer¬ 
ence to the respondent, who, they alleged, was of illegitimate 
origin. They executed a bond to appellant, a professional money-lender, 
for a large sum of money, agreeing that the latter should take up the 
management of, and finance, the litigation and provide for their mainte¬ 
nance during its progress and that, in the event of their recovering the 
Zemindari as a result of the litigation, he should be repaid the money 
actually borrowed, together with a lac of rupees and one half of the profits 
as a gratuity for the trouble taken by him in conducting the litigation. 
The widows, farther, agreed, that in the event of their recovering the 
' Zemindari as a result of the litigation, the appellant should remain in 
possession of the Zemindari until he paid himself the whole of the amount 
•secured by the bond out of the rents and profits. The appellant took up 
the management of the litigation and financed -it. During the progress of 
the litigation, however, the respondent and the widows, the executants of 
the bond, compromised the litigation. As a result of such compromise, 
the respondent gave a bond to the appellant agreeing to pay him a large 
■sum of money on account of the bond executed by the widows in favour 
Qt the appellant. The appellant instituted the present suit against the 
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respondent for recovery of the money secured by the bond given by the 
latter. Respondent contended that the bond was champertous in its 
character ; that the same was obtained from him by threats and fraud and 
without consideration, just upon his attaining majority, at a time when 
he was without legal or other advice. It was found that threats were 
used by the appellant to the respondent and that the respondent was, 
when he executed the bond sued upon, without advice. There was no 
evidence to show what amount had been actually advanced by the appel¬ 
lant on account of the litigation. 

Ueld, by the Judicial Committee, that, assuming that there was a 
real substantial debt due by the w'idows to the appellant, the bond by 
the respondent to the appellant did not amount to a "novation,” because 
the widows were not altogether released from the debt wdiich they owed 
the appellant. 

Held, further, that the Indian Courts, administering, as they are 
Ijound to administer, justice according to the broad principles of equity 
and good conscience, wdll consider w’hether a transaction, like the one 
with the widows in this case, is merely the acquisition of an interest in 
the subject of litigation bona fide entered into or whether it is an unfair 
or illegitimate transaction got up for the purpose merely of spoil or of 
litigation, disturbing the peace of families and carried on from a corrupt 
or other improper motive. Their Lordships held the transaction between 
the appellant and the widow’s was of the latter description. 

Held, farther, that tlie bond was extorted from the respondent by 

the appellant by means of threats : and that the bond could not even be 

allowed to stand as a security for what was really duo to the appellant 

from the widows, because, but for the bond extorted from the respondent, 

nothing was due from the latter to the appellant and no privity of contract 

existed between them. (8 M.I.A. 170, D.) Chedambara Chetty v. Bcnga 

Krishna Mnthu Vira Puchaiya Naickar ... ... 22 W.R. 148 = 

13 B.L.R. 509= 1 I.A. 241 =3 Sar. 373. 

PRIVY COUNCIL. 

Notes.- R. Ram Coomar Coondoo i*. Cbunder Canto Jlookerjee, 2 C. 233 = 

1876 4 I.A. 23.—See No. 4, infra. 

CALCUTTA. 

-R, Abdool Hakim V. Doorga Proshad Banerjee, 5 C. 4 (6).—The bona fide 

1879 purchase of a share in a claim about to be enforced by a suit is not void 
under S. 23 of the Contract Act. 

- F. Ramdhan Puri r. Dalmir Puri. 14 C.W.N. 191 = 2 Ind. Cas. 385.—See the 

1909 same case noted at p. 274, 

MADRAS. 

-R. Abdul Kawderv. Muhammad Mera, 4 M. 410.—On the point of difference- 

1681 in law between the Mofussil and the Presidency town. 
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R, Gurusazni u. Subbaraya, 12 M. 118.—See the same case coted at pag& 
1888 274, supra. 

-R. Nilakactau. Krishnasami. 13 M. 225 (229) F.B.—The acquisition of ao 

1890 interest in the subject of litigation is not, by itself, illegal in India. 

BOMBAY. 

—R. Goculdas Jagmohandas u. Lakhmidas Khimji, 3 B. 402 (413).—See the 
1879 same case noted at page 276, supra. 

-R. Keval Vanmali v. Fakira Jivan, 13 B. 42 (44).—The assignment of a 

1888 chose-in-aclion is not void under S. 23 of the Contract Act. 

-R. Tarachand v. Suklal. 12 B. 559. where it was held that an agreement 

to advance money for a suit on the understanding of sharing the property 
1888 to be recovered is not necessarily champertous in India, unless it had 
been entered into for the purpose of spoil or litigation nr disturbing the 
peace of a family by launching an unrighteous litigation. 


ALLAHABAD. 

—R. Jani Begum n. Jehangir Khan, 9 A. 476 (4301, where it was observed that 
the Indian Legislature, in enacting S. 136 of the Transfer of Property 

1887 Act, intended to adopt the doctrine of champerty recognized by the 
English Courts. 

-R. Cbunni Knar w. RupSingb.il A. 57.—In this case, the plaintiff, who 

had obtained a bond from the defendant for a large sum of money, in 

1888 consideration of the former advaucing the amounts necessary for a Htiga* 
tion, which the latter w.vs prosecuting, having failed to establish the 

reasonableness and fairness of the transaction, it was held, that the bargain was hard 
and unconscionable ; the evidence showing that the amount actually spent on account 
of the litigation was considerably less than the amount for which the bond was 
obtained, the High Court gave a decree for the amount actually spent. 

-R. Hakim-un*nissa v. Deonaraio, 13 A. 102 (107).—The law of champerty 

1888 and maintenance is notin force in India, at any rate in the Mofussil. 


CENTRAL PROVINCES. 

_Deorao Gopalji u. Sadasbeo, 2 N.L.R. 17 (20).—The specific English law 

of maintenanoe and champerty has not been introduced into India, but 
1905 contracts which savour of maintenance and champerty ought, even in 
this country, to be held to be invalid as being against public policy. (See 
the same case noted at page 275, supra). 


OUDH. 


-R. 

1898 

-R. 

1903 

-R. 

1910 


Kazim Husain Khan u. Lai Acbal Ram, 2 O.C. 149 (192).—See the same 
case noted at page 277, supra. 

KawabFarrukh Begam u- Shekb Ahmed Ali, 6 O.C. 305 (321).—See the 
same case noted at page 275, supra. 

Niamat Aliv. Hahi Bakhsh, 8 Ind. Cas. 800.—An agreement, by which a 
person, advancing money for the conduct of litigation, is promised the 
return of his money without interest and a share in the property, is not 
opposed to public policy. 
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SIND. 

-R- Vishindas v. Daim, 1 S.L.R. 21 (26).—A document held to be champertous 

is void under S. 23, Contract Act. as opposed to public policy, and not 
1907 merely voidable on the grounds of fraud or undue ioflueuce. The twelve 
years’ rule, and not art. 91. Limitation Act, applies to a suit to recover 
property given in pursuance of such an agreement. 

{4)- Maintenance—Agreements contrary to public policy—Action for 

improperly putting the law in motion — Malice—Want of rea- 
(1876) sonable and probable caitse—Application utuler S. 73, Act VIII 
of 1859— Costs. The English laws of maintenance and cham¬ 
perty are not of force ks specific laws in India, either in the mofussil or 
in the Presidency towns. The ground, on which contracts of the nature 
of champerty and maintenance should be held by the Indian Courts to he 
invalid, is that they are contrary to public policy. An agreement to 
supply funds to carry on a suit, in consideration of having a share in the 
property, if recovered, is not necessarily opposed to public policy, since 
cases may easily be supposed in which it would be in furtherance of right 
and justice that a suitor, who had a just title to property, and no means 
to support it. should be assisted in this way. But agreements purporting 
to be made to meet such cases, when found to be extortionate and uncon¬ 
scionable so as to be inequitable, or to be entered into for improper objects, 
as for the purpose of gambling in litigation, or of injuring others by en¬ 
couraging unrighteous suits, are contrary to public policy, and ought not 
to have elTect given to them. Since, by the law of India, a champertous 
agreement does not constitute a punishable offence, an action in that 
country, founded on alleged champerty, to recover losses and costs incurred 
in litigation, cannot be sustained on the ground that a remedy by action 
accrues where an indictable offence has been committed. No action will 
lie for improperly putting the law in motion in the name of a third party, 
unless it is alleged and proved that it has been done maliciously and 
without reasonable or probable cause. In the absence of such proof, an 
action for losses and costs incurred in defending a suit will not lie as 
against a person, wlio is alleged to have been a mover in that suit, and 
to have had an interest in it. but who had not been made a party to the 
record, since such a state of things creates no legal privity, from which a 
promise can be implied on which an action on contract can be founded, 
nor does it, ex hypothesi, constitute a legal wrong. Where it appears that 
the plaintiff in a suit is in fact suing on behalf of another person, who is not 
a party to the record, tlie ordinary practice is to require security for costs, 
and to stay the proceedings till it is given. The rejection by the Court of 
an application under Act VIII of 1859, S. 73, to have a stranger, who 
has an interest in the suit, made a co-plaintiff on the record, cannot give 
a ground for an action against such stranger for costs incurred in the 
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suit,'which would not otherwise lie. The cases in which persons other 

than parties to the suit have been held liable to costs in England relate to 

applications either in the cause itself, or to the disciplinary and summary 

jurisdiction of the Courts. They give no support to the contention that 

an independent action under sucii circumstances, lie. Barn Coomar 

Coondoo V. Chundcr Canto lookerjee ... ... 2 C. 233 = 4 l.A. 23 = 

3 Sar. 654 = 3 Luther. 361. 

PRIVY COUNCIL. 

NOTES.-R. & F. Rftja Jlokbam Singh y. Raja Rup Singh, 15 A, 352 = 20 

1893 l.A. 127.—S^e the same case noted at page 231, infra. 

-F. Bhagwat Dayal Singh y. Debi Dayal Sahoo. 35 C, 420 = 7 C.L J. 335 = 12 

C.W.N. 393 = 13 M.L.J. 100 = 5 A.L.J. 184 = 14 Bur. L.R.49 = 3 U.L T. 
1908 344 = 10 Bora. L.R. 230 = 35 l.A. 18.—There is no law in force in India 

similar in its effect to the English law of champerty and maintenance. 
{>0 as to render void an agreement which would, were such English law applicable, be 
•considered ebampertous. {31 C- 433=8 C-W.N. 408, reversed.) 


CALCUTTA. 

-R. Sitanabh Das v. Roy Luchmiput Singh, 11 C.L.R 268.—In a suit by the 

assignee of an heir of a deceased Muhammadan against the purchaser in 

1882 execution of a mortgage-decree against the other heirs, it was held that 
the purchase of a share of an heir of a deceased Muhammadan was not in 
the nature of champerty. 

- R. Khajah AssenoolUjoo y. Solomon, 14 C. 533 (536), where the question being 

whether security for costs ought to be demanded of a plaintiff, it was 

1887 held that the fact of the poverty of the plaintiff or of bis having parted 
with a portion of his interest in the subject-matter of the suit for raising 

funds for carrying on the suit, was not a sufficient ground for demanding security : bub 
that it would be different if the plaintiff is not the real litigant but a mere puppet in 
the bands of speculators. 

_Jugdeo Narain Singh v. Raja Singh, 15 C. 65$.—As to when the principles 

1888 cf justice, equity and good conscience should be applied. 

_Harendra Lall Roy v. Sarvamangala Dabee, 24 C. 183.—On the uncon- 

1896 scionable character of the bargain. 

_Relied upon. Debi Doyal y. Bhan Pertap Singh, 31 C. 433 = 8 C.W.N. 408.— 

Held, that Che agreement in this case was void as being an unconscionable 

1903 and speculative agreement and one opposed to public policy as promoting 
gambling in litigation. 

_p Ramdhan Puri v. Dalmir Puri, 14 C.W.N. 191 = 2 lad. Cas. 385.—See 

1909 the same case looted at page 274, supra. 

MADRAS. 

_Nilakanta v. Krishnasami, 18 M. 229 (229) (P.B,).—See the same case 

1880 noted at page 279, supra, 

__g 'Vythilingam Padayaebi v. Sitbaram Ayyar, 23 H. 449 (484).—The mere 

fact of an assignment having been made on condition of the assignee’s 

1900 undertaking to make certain payments only in the event of bis recovering 
the money due from the defendant, cannot render it (the assignment) a 

ohampettous transaction. 

36 
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BOMBAY. 

-R. Goculclas Jagmohandas v. Lakbmidas Khimji, 3B. 402 (413), on the point 

that transactions in the name of champerty, under special circumstances, 

1879 albeit for the purpose of, and with a view to, litigation, may be supported 
in this country, unless the same was something got up with a bad 
motive to promote unnecessary litigation, something that, in a legal sense, is immoral. 
The case 3 B. 402, being one in which the assignment was made with a view to 
litigation and with a bad motive, the assignment was found to be invalid. 

-R. Ahmedbhoy Hubibhoy t>. Vulleebboy Cassumbhoy, 6 B. 323 (384). The 

law of champert}' in India differs from that in England, and champerty 

1864 laws have no specific force in India and ought not to be held as generally 
applicable here. 

-R. Goolarn Hoosein Noor Mahomed u- Fatmabai, 8 B. 391 (394).—Persons. 

improperly setting the Court in motion may be ordered to pay costs, 
although they are not parties to the suit. 

-R. Tarachand u. Suklal, 12 B. 559 (560 .—See the same case noted at 

1888 page 279, supra. 

-D. Gopal Ramachandra v. Gangaram Anandishet, 14 B. 72.—See the same 

1889 case noted at page 275, supra. 

——R. Raghavendra v. Kashinath Bhat, 19 B. 717 (722). As to wh.at amounts 

1894 to want of reasonable and probable cause. 

-R. Ramji Morarji v. J.E. Ellis and The Standard Oil Company of New York. 

20 B. 167 (170).—A person, who is assisting the plaintiff in the 

1895 conduct of the suit bub who is not a party to it. cannot be made liable 
for costs of the suit. 

ALLAHABAD. 

_R. J^ni Begam v. Jahangir Khan, 9 A. 476.—The doctrine of champerty 

recognised by the English Courts i.s adopted in S. 135 of the Transfer of 

1887 Property Act. The assignee of an unpaid dower-debt for a smaller value 
than the amount of the debt was held not entitled to recover more than 

the price paid by him (13 C. 145, Diss.). 

-R, Chunni Kuar v. Rup Singh, 11 A. 57 (66 & 73)=8 A.W N. 296. —See 

1688 the same case noted at page 279, stipra. 

-R. Hakim-un-nissa v. Deonarain, 13 A. 102 (107).—See the same case noted 

1888 at page 279, supra. 

CENTRAL PROVINCES. 

-R. Deoras Gopalji Kumbi u. Sadasheo, 2 N.L.R. 17.—The sale of an interest 

to which a right to sue is incident is good, but the sale of a mere right to 
sue IS bad. 

OUDH. 

_R, Kazim Husain Khan v. Lai Achal Ram, 2 O.C. 149.—See the same case 

1898 noted at page 277, supra. 

PUNJAB. 

_R. Stewart u. Ramchand, 26 P.R. 1906-20 P.L.R. 1906.—See the same 

1905 case noted at page 284, infrn. 
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CHAMPERTY— (Con/:»med). 

-R. Ganga Ram v. Devi Das. 61 P.R. 1907 (F.B.) = 4S P.W.R. 1907=33 

P.L.R. 1907.—Agreements between legal practitioners and their clients, 

1906 whereby the payment of the former is made to be contingent on the suc¬ 
cess of the litigation, are illegal and improper, so that a practitioner enter¬ 
ing into such an agreement must be held guilty of grossly improper conduct in the 
discharge of bis professional duty. 

SIND. 

-R. Vishindas v. Daim, 1 S.L.R. 21 (26).—See the samr case noted at page 

1907 280, supya. 

(5)- Agreement to share property the subject of suit—Claimfor pay¬ 

ment for work done and expenses properly incurred. The 
(1893) English law of champerty is not in force in Inclia. Agreements, 
made by claimants of property in litigation, to share it with 
others on their obtaining decrees, in consideration of funds being supplied 
by the latter for carrying on their suits, are not in themselves opposed to 
public policy, nor are they necessarily void. But such agreements, when 
extortionate, are inequitable ; and in that case should not receive effect. 
Although the present suit failed for this last reason, still reasonable com¬ 
pensation, under the claim for general relief for work done and expense 
properly incurred, could be awarded, as it had been by the Appellate 
Court below. Raghimath v. Nil Kanlh... 

20 C. 843 = 20 I.A. 112 = 6 Sar. 302 = R. & J.'s. No. I2P. 

PRIVY COUNCIL. 

NOTES.—' F- Bhagvvan Dayal Singh v. Debi Dayal Sahu, 35 C. 420 (P.C.).— 

1908 See the same case noted at page 286. infra. 

CALCUTTA, 

»R, Hacendra Lall Roy v. Sarvamangala Dabee, 24 C. 183.—See the same case 

1896 noted at page 261. suj>ra. 

_R, Barndban Puri V. Dalmir Puri, 14 C.W.N. 191 = 2 lad. Caa. 385.—See the 

1909 game case noted at page 274, eu;>ra. 

ALLAHABAD. 


_R. Balkishan Das v. Madan Lai, 4 A L.J. 222 (226) = A.W.N. (1907), 55 = 29 

A. 303.—Even where no undue influence has been brought to bear on the 
1907 man or any unfair advantage shown to have been taken from him, the 
bargain may still be an unconscionable one. 

OUDH. 

_Kazim Husain Khan v. Lai Achal Ram, 2 O.C. 149 (171).—See the same 

1898 case noted at page 277, supra. 

PUNJAB. 

_Dallu Missar u. Jiwan Singh, 79 P.R. 1894.—An agreement is not void for 

champerty alone and the Court can award reasonable compensation for 
1894 work done, even though it is not bound .to enforce an agreement which is 
extortionate or inequitable. 
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CHAAIPERTY—(Con/i.iuffl). 

_R. Stewart r. Ram Chand, 20 P.L R. 1900 = 26 P.fi. 1906.-A fair agree- 

meut to supply funds to carry on a suit in consideration of having a 
1906 share of the property, if recovered, ought not to be regarded as being 
per se opposed to public policy. Every such agreement must be carefully 

watched, and its nature ascertained- 

(G)- Agreement to supinif money for another person's suit Excess 

of the 7 'eu’ctrd rcndcruig such agreement inequitable. A fair 
(1893) agreement to supply money to a suitor to carry on a suit, in 
consideration of the lender's haring a share of the property 
suedfoi-, if recovered, is not to be regarded as necessarily opposed to 
public policy, or, merely on this ground, void. But in agreements of this 
kind the questions are, (a) whether the agreement is extortionate and 
unconscionable, so as to he inequitable against the borrower; or (6) whether 
the agreement lias been made, not with the hona fide object of assisting a 
claim believed to be just and of obtaining reasonable compensation there¬ 
for, but lor improper objects, as for the purpose of gambling in litigation or 
of injuring others, so as to be, for these reasons, contrary to public 
policy. In either of these cases, effect is not to be given to the arrange¬ 
ment Here, upon tlie facts, the above case (6) did not arise, and this 
agreement was not contrary to public policy. But this 'el 

within case (a), and the judgment of the High Court was affirmed, that 
the agreement was so extortionate and unconscionable, m regard to the 
excess of the reward, that it was inequitable and, theretore, not enlorce- 

able against the defendant. Baja .Mohkam Sitigh v. Baja Uup Smuh ... 

IS A. 352 = 20 I. A. 127 — 6 Sar. 327* 

CALCUTTA. 

__R. Harendra Lall Roy v. Sarvamangala Dabee, 

1896 24 C. 183. 

_F. Ramdban Puri r. Dalmir Puri, 14C.W.N. 191=2 Ind. Cas. 385-See the 

1909 same case noted at page 274, supra. 

MADRAS. 

— R Ranee Annapurni Nachiar v. Swaminatban Chettiar, 8 M.L.T. 108 = 20 
M L.J. 785 = 6 Ind. Cas. 439 —//Wd that the contract in this case was 

1910 induced by undue influence aud the circumstances called for equitable 
relief at the hands of the Court. 

ALLAHABAD. 

_.R. Balkishan Das r. Medan Lai, 29 A. 303 = 4 A.L.J. 222= A.W.N. (1907), 

1907 55. 

OUDH. 

_R Kuar Ram Ghulam Sinph v. Kuar Partab Singh, 10 O.C. 173 (176).—If * 

champertous agreement was found to be unconscionable or extortionate, 

1907 the person, who had stipulated for a share ia the property to be sued for. 

should be permitted to recover only what he had advanced or spent on the 

litigation, with reasonable interest thereon. 
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C H A MPE RTY — (Contintied ). 


PUNJAB. 

R. Dallu Missar y. Jiwan Singh, 79 P.R. 1894.-Although a Court is nob 
bound to enforce an agreement which is extortionate or inequitable, still 
1894 an agreement is not void for champerty alone, and the Court can award 
reasonable compensation for work done. 

R. Stewart v. Ram Chand, 20 P.L.R. 1908 = 26 P.R. 1906.—In a case in 
which practically the whole or much the greater share of the profits of 
1906 the litigation was to go to the backer, and only a definite small sum to 
the nominal plaintiff, it could fairly be said that there had been gam¬ 
bling in litigation, and that such a contract would be void as contrary to public policy. 


1906 


SIND. 


R. Vishindas v. Daim, 1 S.L.R. 21 (26).—Anyehampertous agreement, which 
is an unfair transaction got up for the purpose of spoil, or which is extor- 
1907 tionate and unconscionable, is opposed to public policy and is therefore 
void under Ss. 23 and *21 of the Contract Act. 


(7)- Champertii—Afisujnmmt — Validity, if may be questioned by 

third parties—Consideration made payable upon success of 
(1908) suit—Gambling in litigation—Public policy—Purchase from 
limited owner —Onus on purchaser, extent of —Ratification — 
Cont7‘act Act (IX of 1872), S. 196— Sale without legal necessity—Recovery 
by reversioner—Mesne profits, claim for. In India an agreement cannot 
be avoided on the ground of champerty. 

The agreement in this case provided that out of the purchase-money 
which was fixed at Rs. 52,600, Rs. 600 only was to be paid down, and the 
balance when the property sliould be recovered. 

Held, that the agreement was generally of a chainpertous character 
but was not void on that account, nor was it opposed to public policy and 
void as such by reason of tlje stipulation relating to the i)ayment of 
consideration. 

An assignment cannot be questiond as unfair and unconscionable by 
a person who was not a party to the assignment. 

One who claims title under a conveyance from a Hindu woman 
with the usual limited interest which a Hindu woman takes, and who 
seeks to enforce that title against reversioners, is always subject to 
the burden of proving, not only the genuineness of his conveyance, but 
the full comprehension by the limited owner of the nature of the alien¬ 
ation she was making and also that alienation was justified by necessity, 
or at least that the alienee did all that was reasonable to satisfy himself 
of the existence of such necessity. And this burden lies the more heavily 
on one who comes into Court with the case that he did not take from a 
limited owner, but from one whose title he alleges to have been adverse 

to that owner. 
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CHAMPERTY— 

Eatiiication in the proper sense of the term, as used with reference 
to the Law of Agency, is applicable only to acts done on behalf of the 
ratifier; and this rule is recognised in S. 196 of the Indian Contract Act. 

Where the defendant held possession of properties under deeds of sale 
from a limited owner, which were found to have been executed without 
legal necessity, the plaintiffs claim for mesne profits was allowed. Rajah 
Eai Dhaqu-an Dayal Sinqh v. Debi Dayal Sahu... ... 12 393 

-^SC 420-35 1.A 48-7C.L.J. 335= 10 Bom. L.R. 230 = 5 A.L.J. 184-18 

_3S C. 420 i.A ^ ^ ^ ^ ^ ^ 344= 14 Bur. L.R. 49. 

CALCUTTA. 

-^R. Sankar Nath i\ Bejoy Gopal, 13 C.W.N. 201 = 8 C.L.J. 458.— 

There cannot be a ratification of a lease granted by a Hindu widow 
by the reversioners, but they may elect to affirm it. 

_F. Ramdban Puri f. Dalmir Puri. 14 C.W.N. 191 = 2 Ind. Cas. 385.- 

The inadequacy or untrue recital of the consideration is a question 

1909 between the assignor and the assignee, and would not of itself be 
sufficient to invalidate the transaction. 

_Cons^ Kishori Pal .. Sheikh Bhusai. 14 C.W.H. 106=3 Ind. Cas. 78.-The 

transfer by a Hindu widow, of properties inherited from her husband, 

1909 when neither legal neces<=ity justifying the sale nor consent of the 
reversioners has been established, does not become void, on the death 

of the widow. 

ALLAHABAD. 

_R Shaikh Muhammad Yusuf v. Rim Dhan, 7 A.L.J. iDiary), p. 

A mortgagee could not question the genuineness of a sale when 
the sale was admitted by the vendor. 


1909 


1908 


( 3 ) 


■Transaction held not champertous—See SALE, No. 23, 27 A. 


271. 


CHARGE. 

( 1 )_ Equitable charge on property ptirchascd~A charge created in 

favour of the lender of the purchase-money. By the acts of 
(1893) the parties, and their relations to one another, money bor¬ 
rowed by an agent for a principal for the purchase of property 
was rendered a charge upon the latter in the principal’s hands, he being 

the real purchaser. 

The lender of money, which he adv'anced to the nominal purchaser 
of property, who was the agent of the real purchaser, made the advance 
with the knowledge that it was for the principal’s purposes, the latter 
only using the agent’s name in the purchase. The nominal purchaser then 
executed a deed purporting to hypothecate the property as security for the 
loan. The lender, not having been paid, obtained a money-decree against 
the nominal purchaser, and. bringing the property to a Court-sale, bought 
it himself. He could not, however, obtain entry of his name in the 
Collectorate books, on the opposition of the real purchaser, and a suit 
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CHARGE—(CoKci[«i«(i). 

brought by him for a deolaratiou of his title, and his right to possession 
against the nominal purchaser, was dismissed. 

both V" =‘g“"st 

both the real and nominal purchasers, it was held, that, although in regard 

to the previous judgment, it might be difficult to decide that the Led 
Itself constituted a valid hypothecation, the facts of the case were suffi¬ 
cient to show that the lender of the money was entitled to a declaration 
that the advance of money for the purchase formed an equitable charge 
upon the property against the real purchaser. Bhagwati Prasad v. Badka 
Kishen Seivak Pande ... ... ,5 a. 304 = 20 I.A. 108 = 6 Sar. 7. 

See also case under Equitablk Charge. No 1 5 W R ion 
(P.a) = 2 M.I.A. 83. ’ • • 


MADRAS. 


notes. 


a 


1902 


-P. Subbammal v. Muthu Pathan, 13 M.L.J. 228.— Where » 

benamidar executes with tbo consent of the real owner a mortgage for a 
consideration binding upon the real owner, a payment made by the 
henamidm-of the mortgage amount is not an officious or voluntary pay- 
ment, and the benamidar is entitled to a charge upon the property. 

-R. Rajah of Vizianagaram v. Rajah Setruchorla Somasekhararaz, 26 M. 686 

(F-B-).—Where one of two or more co-sharecs. owning an estate subject to 
1903 the payment of a revenue to Government, pays the whole revenue, in 
order to save, and so does save, the estate from liability to be sold'by 
Government for realising the arrears of revenue, he is by operation of law entitled to a 
charge upon the share of each of his oo-sharers for the realisation of the latter’s share 
of the revenue, as between the co-sharers. 

CALCUTTA. 

Royzuddi Sheik v. Kali Nath Mookerjee. 33 C. 985=4 C.L.J. 219 — 
Where A held a tenure in the benami of B. who was the recorded tenant 
and B, without the knowledge or con.sent of A. executed a bond in favour 
of the landlord, who knew that B was merely a benamidar, mortgaging or 
charging the tenure for arrears of rent duo in respect thereof, Juld that the bond 
could not affect the tenure, and that the landlord suing on the bond was not entitled to 
claim a charge on the land under S. 65 of the Bengal Tenancy Act. There were no 
equitable considerations in favour of the plaintiff as in 15 A. S04. Here the plaintiff 
accepted the bond from the nominal owner with full knowledge of the true ownership ' 

( 2 )-Will—Direction in Will for payment of a debt from the 

property devised—Specific charge on immoveable property—See r-iviT 
ATION Act (XV op 1877), No. 51, 15 C.-66 = 14 I.A. 137. 


•D. 


1906 


CHARITABLE BEQUESTS. 

(1)--A testator devised considerable property, both real and 

personal, for charitable purposes, amongst which he directed 
■ ( 4836 ) certain sums to be set apart for the liberation of persons 

imprisoned for debt, and for the endowment and establishment 
of a College at Lv^cknow, in the dominions of the King of Oudh. 
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CHARITABLE BEQVESTS-iContinued). 

\ suit having been instituted in the Supreme Court of Calcutta to 
administer tlie Will, the Court directed an inquiry whether the College 
could be established, and the bequest for the liberation of prisoners carried 
into effect, with reference to the testator's intention and the sanotiomof 
the Government at Lucknow. On the subject of the bequest for he 
liberation of prisoners, the Master found in the negative, and reported 
tliat widi respect to the establishment of the College, there was not 

Government, but, as no '“‘^he d^^ Resident at Lucknow, by 

appended the ‘ Ki„g Qudh did not object to the 

which it appeared that, ^ expectation that he would 

establishment of the Co g . report having been confirmed, 

afford it his countenance or “ a 1-hearing of the 

and a decree made Governor-General in Council had 

tlie means of 8 -- bequeathed for that purpose ; 

rs::r z.rr.‘- 

bequest, the Gouit, appoint. Upon 

1°Z'Councu Ld: by the Judicial Committee, that, 
appea - jj.^ter on the re-liearing, after the confirm- 

though tho refeien informal and, if objected to at the time, 

ation of his previous report was infoimM^^ 1^^^ 

would have tlie inquiry by stating whether the 

Master carrying the testator's intention into 

ffecTliat part of the decree affirming the Master's report, and directing 

BOMBAY. 

r==r;=i=p5rS=: 

public policy, they are not necessarily invalid. 

1:^=' See, also, Notes under " Aliens.” 
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CHARITABLE BEQUESTS-(Co>KMei). 

r„ ‘u exist-Application of 

N^S 26 wTl=l C 3T"‘ '' Will, 


CHARTER-PARTY. 

(1) Charter party, contract of—Ship-oxoner'sUen—Charterer and 

(A aajL\ o/ ^^ding issued to suh-charierer by captain 

il90§) —Captain authorised by ship-otoner to sign bills of lading 

"xvithouf prejudice to the charter "—Sub-charterer if bound 
by charter party—Notice by shipper of charter party—Effect. Where 
the captain of a chartered ship was, by the terms of the charter-party, 
authorised to sign bills of lading on behalf of the shipowners, a bill of 
lading issued by the captain to a sub-charterer entitled the latter to have 
his goods delivered to him on the terms of the bill of lading, irrespective 
of the charter-party, although he had notice of the charter-party. Turner 
\. Haji Goolam Mahomed Azam ... ... 8 Sar. 662 = 28 B. 573 = 0 - 

C.W.N. I =6 Bom. t. R. 743=1 A.L.J. 553 = 31 I.A. 222. 

CHARTER ACT. 


(1)-S. 15—Letters Patent, cl. 13—Transfer of case— Powers of 

High Court—See Letters Patent (Bomray), No. 6. 30 B. 246. 

CHARTERS. 

(Madras and Bombay, constructioa of; 

(1) - Semble—ThQ word “ determination” in the Charters ot Madras 

and Bombay is equivalent to the " decree or decretal order " 
(1840) of the Bengal Charter. Nathoobhoy Ravidass v. Mooljee 
Madowdass ... ... 3 Moo. P. C. 87 = | Sar. J 98 = 

2M.I.A. 169.. 

(2) -The Supreme Court of Judicature at Bombay had no power 

to admit persons as Attorneys and Solicitors to practise in 
(1841) the Courts there, except such as are qualified in the manner 
pointed out by the Bombay Charter and Letters Patent of 
1823, establishing the Court, viz., those who have been admitted Attomevs 
or Solicitors in one of the Courts at Westminster or were practising in 
the Recorder's Court at Bombay, at the time of the publication of that 
Charter. Morgan v. Leech ... 3Moo. P.C. 368=1 5ar.215=2M.I.A. 428 

PRIYY COUNCIL. 

1858 NOTES.-R. Robertson, 11 Mob. P.C. 288. 

BOMBAY. 

--R. In re The Pleaders of the High Court, B B. 103 (188, 160) (P.B.), wherfr 

the question that arose for decision was as to the rights of practitionere 
1883 other than barristers and attorneys to practise in the Bombay Court of 
Small Causes. 


87 
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•CHARTERS —{Concluded ). 

_R. Queeu-Empress v. Mangesh Jivaji, 11 B. 376 = Bat. Unrep. Or. Caa. 320. 

on the point that, when a statute directs anything to be done in a certain 

1 1 .a La A^TTTI CA 


(3) 


9 C. 4B2 -10 I.A. 4. 


uu uuc - ' - . 

way. it includes a direction that it ought not to be done otherwise. 

S_ i5_See EXECUTION OF decree, No. 16, 12 C.L.R. 511 = 


Suit to recover chur land-Long Possession of defendant- 

___ VT _ OO R ^/ I 


CHUR. 

(l)-OUIO b\J -- - 

Evidence necessary-See Evidence, No. 32. 5 bai. 716. 

CIVIL PROCEDURE CODE. 

1. _(ACT vni OF 1859). 

2. —(Act XXIII op 1861). 

3—(Act XIV of 1882). 

4 .— (Act V OP 1908). 

_ 1 .- (ACT VIII OF 1859). . > 

_ c 2 [ = S 11 C.P.G. {190&)]—Btihtn Duchess of Kingston s 

case-Applicability to India-Judgment of Revcnne Court- 
(1871) Redemption-Bes judicata. There is nothing technical or 
peculiar to the law of England in the rule laid down m the 
Duchess of Kingston’s case. It was recognized hy the Civil law and it is 

perfectly consistent with S. 2, C.P.C. (1859). 

The decision of a Eevenue Court in a summary suit for arrears of 
rent brought hy A against B and others, in which B set up an ekrarnamah 
claiming to hold certain land as rent-free, which suit was dismissed by 
the Eevenue Court, who held the ekrarnamah to be vaUd, is no bar to a 
suit lor redemption by B against A on his title as mortgagee, in whmh B 

■ set up the same ekrarnamah. Khugou he Singh v. Hosscn Bux Khan 

^ lewD in/pr)=7 R.L.R. 673 = 2 Sar. 645. 


PRIVY COUNCIL. 

NOTES.-R. Jlisir Raghobardial ti. Sheo Baksh. 9 C. 439 (443).-The rule 

ill Duchess of Kingston's case has been recognised as the law in India and 
1882 applied in a great number of cases here. 


CALCUTTA. 



1873 

landlord to 
pottah was 

-R. 


1875 


Chunder Coomar v. Namni Khanun. 19 W.R. 322 (331) (F.B.).-B sued his 
landlord in the Deputy Collector's Court for poFsession of lands claiming 
to bold them under a viotcrosee pottah. Upon trial the pottah was oun 
to be genuine and B got a decree. In a subsequent Civil suit by the 
eject the heirs of B from the same lands, held, the previous decision as 

not conclusive between the parties. 

Huree Sunkur Mookerjee u. Kristo Pattro, 24 W.R. 154 (F.B.).—As to 
whether a decision in a former suit in the Collectorate Court that a certain 
land is not lakheraj, was conclusive as regards that issue in a su equen 
suit in the Civil Court, 
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1660 


CIVIL PROCEDURE CODE-iContmued). 

I. (Act VIII of 1859)— {Cotitinued^. 

R. Runbahadoor Singh «. Lucho Kooer. 6 C. 406=7 C.L.R. 251 .— that 
the rule of res judicata ought to be held to.apply to judgments in rent 
suits, at least until interventions in such suits were authoritatively pro¬ 
hibited. But see 11 C. 301 

- R. RamesharKoer p. Gobardban Lai, 7 C.L.J.202.—A decision of the Revenue 

1907 evidence, but it is by no means conclusive upon the issue 

whether the land is rent-free or rent-paying. 

ALL&HABAD. 

- R. SheoNarain v. Parmeshar, 16 A. 270 (P.B.).— As to whether a decision 

1898 ^ Revenue Court under S. 39 of Act XII of 1881 {N-W.P. Rent) 

is res judicata in a subsequent Civil suit for declaration of title. 

(2)- S. 2[ = S. 11, C.P.C., (1908)]— DqwI — Toiojeer—Respotulcnls 

in the same interest — Costs. Where a plaintiff In a former suit 
(1872) admitted that ncf portion of the land then sued for was includ¬ 
ed within her talook as originally settled and defined by the 
•dowl, but that she had, as talookdar, acquired title to the talook as to\v- 
■feer, held that she could not bring her present suit and claim to fall back 
upon the other title. 

Held also that there was no ground in this case for departing from 
■the general rule of allowing but one set of the costs to respondents in the 
•same interest, since the Collector, as Court of Wards and representing 
the infant defendant, would sufficiently have discharged his duty, and 
have exercised a sound discretion, if he had left the defence in the hands of 
-the other defendants, or at the most applied for leave to join in their 
•case. Woomatara Debea v. Kristokaminee Dossee, Woonia Soonduree 
Dossee ... ••• 18W.R. 163=1.1 B.LiR. 158=3 Sar. 144. 


NOTES. 


CALCUTTA. 

R. Kashee Kishore t'. Kristo Chunder Saudyal, 22 W.R. 464._A 


suit for a declaration of plaiotifis’ right to a chur, which they claimed as 
1874 an accretion to Mouzab L, held barred by a judgment in a former suit 
in which they claimed the same land as an accretion to Mouzah R 
ibeoause, whether by accretion to one estate or to the other, the question in both suits 
was that of title by accretion. A complainant is bound to bring forward in bis suit all 
the grounds of origin of his right. A difference in the origin of the right is not a matter 
which makes a different cause of action. 

_R. Sree Kristo Biswas v. Joy KrUto Biswas, 24 W.R. 301.—A plaintiff is bound 

to raise every title on which he can succeed and to obtain a decision upon 
1878 every part of his case, aud if it is found that any part of the case which 
be made has been neglected by the Court which tried the suit, he is 
not at Uberty to bring a fresh suit in respect of such part. 

_.-CnoB. Denobundhoo t>. Kristomonee, 2 C. 182 (P.B.).—As to the applicability 

of doctrine of res judicata where the former suit was to recover the same 
property w diffewat growd?. 
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1874 


CIVIL PROCEDURE CODE—(CojUinwcrf). 

-I.—(Act VIII of 1859)— {Continued). 

-F. Pigou v. Syed Mohamed Aboo Syed. 3 C.L.R. 253 .-When a plaintifi sues 

for possession and determination of his right to a certain property and to 

1878 set aside an execution-sale of a portion of the property on the ground of 
irregularity, and his suit is dismissed on the merits, a subsequent suit 

for possession of the property sold, on th?-ground-th»t-the salc wao void.inifto, will 
be barred as re^ jxidicata- 

-F. Dinomoyi Dabia r. Anungo Moyi, 4 C.L.R. b^9.—Held that, inasmuch as 

the defendant might in the former suit, in which the nature of the 

1879 tenure was put in issue, have urged that his tenure was both transferable 
and istemrari, he could not. in the present suit, be allowed to alter his 

defence and rely upon the tenure being transferable. 

_R. Radhanath Kundu v. Land Mortgage Bank. 6 C. 559 (562) = 

1880 8 C.L R. 10. 

_D Sarkum Abu v. Rahaman Buksh. 24 C. 83 (89).-^feW in this case that 

the relief claimed in the second suit was not res judicata, as the subject 

1896 matters of the two suits were distinct. In the Privy Council case the 
property claimed in the later suit was identical with that claimed in the 

earlier. 

BOMBAY. 

R Shridhar Vinayak Narayan, 11 B.H.C.R. 224.-Failure in an ejectment 
suit is no bar to a subsequent redemption Suit, notwithstanding that 
the defendant asserted the existence of his mortgage in the first suit. 

R. Girdhar v. Dayahhai. 8 B. 174 (F.B.).-A judgment that one specific 
right has not been made out is not a trial and determination of a cause 
1882 of action testing on another specific right, and the former adjudication is 
not res judicata for the purposes of the new suit. 

_ R, Chenvirappa t'. Puttappa. 11 108.—Held that plaintiff was estopped 

from raising the question of fraud in the later suit, which he might and 
ought to have urged in the former suit. 

R. Thakore Becharji v. Thakore Pujaji Vaktaji, 14 B. 31.—Where the first 
suit was based on the genera! right of a co-parcencr to claim partition of 

1889 the joint estate and the Court then refused to allow the plaint to be 
amended so as to include a claim to partition based on an award, held, 
that the second suit based on the award was not barred by the plea of tes judicata. 

MADRAS. 

_R. Aruiiachalam Cbetty u. Meyyappa Chetty, 21 M. 91 (98).—The state o6 

the law at the time S. 13, C.P.C., 1382. was enacted, was that persons- 

1897 should not be harassed by continuous litigation about the same subject 
matter ; and Expl. II to S. 13 was put in only to emphasize this view. 

_R. Ramaswami Aiyyar r. Vythiuatha Ayyar, 13 M.L.J. 448 = 26 M. 760.— 

Neither of the decisions of the Privy Council in (11 B.L.R. 158) and 

1903 (I.L.R. 20 Cal. 79), supports the proposition that a plaintifi who seeks 

to redeem a specific mortgage or to eject on a specific lease, and fails in 
such suit because the mortgage or lease is not proved, is thereby precluded from seeking 
to redeem the same property or a portion thereof from another specific mortgage or to 
eject on the strength of bis title the person in possession. 

-R. Masilamania Pillai v. Thiruveugadam. 31 M. 385, as to the conslructioa 

1908 of the word “ ought ” in S- 13 of the Code of 1882. 


1887 
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-1.—(Act VllI of 1859)—(Con(in?fe(i). 

(3) S. 2[=S. 11, C.P.C. (1908)]—An order refusinf* an applica¬ 
tion for execution is not within the rule of res judicata within the 
rneaning of S. 2 of Act VIII of 1859—See, further, Limitation Act 
(XIV OF 1859), No. 30. 3 C. 47-1 LA. 127. 

(4) -S. 2 [—S. 11, C.P-C. (1908)]—Adverse possession—See EliS 

Judicata, No. 29. 2 M. 23- -o I.A. 200. 

^-^See, further, cases under “ Res judicata.” 

(5) - S. 0 [=S. 16, C.P.C. (1908)]— What cojistitutes " dwellijaj ” 

s 

within the meaning of Uiat section — Commission, wider a Will 
< 1880 ) payable to manager of joint estate. A testator bequeathed the 
income of his ‘ altanujha,' ‘ zemiiulari,' and ‘ thikadari lands,' 
situate in the districts of Delhi, Hissar, and Bulandshahr, to his five sons 
in equal shares, and to their issue; directing that one of the sharers should 
manage the estate, accounting yearly to the others, and receiving ten 
percent, per annum. The lands described as " altamgha’' were in the 
Bulandshahr district, within the local limits of the jurisdiction of the 
Civil Court of Meerut; and on them an establishment was maintained 
at tlie expense of the estate. At Hansi, in Hissar, there was also a 
residence belonging to the estate, and another at Delhi. The Will directed 
that the brothers might, if they liked, live together at Bilaspur, and 
build houses "with mutual consent in the altamgha and zemindari;” 
also that certain memorials of the testator were to be retained by the 
manager at Bilaspur. At this place the manager used to stay occasionally, 
though travelling for the most part about the estate during the cold 
weather. No particular place for rendaring the yearly accounts was 
fixed, either by contract or in practice, but they were rendered by the 
manager to the sharers at different times and in different places, including 
Delhi, Bilaspur, and Hansi; at which last place, it being the Sadr station 
of Hissar, the older records of the estate were kept. When this suit was 
brought, the manager was actually residing at the hill station of Mus- 
aoorie in the Saharanpur district, for the hot weather; and in his answer 
he stated that the unsettled accounts were open to inspection by the 
sharers at Bilaspur. Held, that a person might “ dwell,” within the 
meaning of Act VIII of 1859, S. 5, at more places than one; and that, on 
the evidence, this manager, so dwelt at Bilaspur as to make him subject 
to the jurisdiction of the Meerut Court in this suit. It was, accordingly; 
not necessary to consider whether he was or was not also subject to that 
Court’s jurisdiction by reason of the cause of action having arisen within 
its local limits ; nor was it necessary dio consider, whether he had, or had 
not such a dwelling-place at Hansi as would have rendered him subject 
to the jurisdiction of the Hissar (Punjab) Courts. Other questions 
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<ljsj)os 0 d of in the Court of first instance having remained undecided by 
tlie High Court, which dealt with the question of jurisdiction alone, were 
considered with reference to whether there had or had not been shown 
any good reason for reversing or varying the order of the original Court. 
Among these, the question whether the manager’s commission was to be 
calculated on the gross rental of the estate, or on the income divisible 
among the sharers, was held to be settled by the indication of the latter 
mode of calculation in the Will. Sophia Orde v. Alexander Skinner 

3 A. 91=7 I.A. 196 = 7 C.L.R. 295=4 Sar. 178=3 Suther. 788. 

PUNJAB. 

NOTE.-R. A. V. A. 77 P.R. 1905 = 161 P.L.R. 1903.—The place of the 

original residence of the husband will sustain the jurisdiction of the 
1905 Court in matrimonial cases, although after the marriage the parties may 
have always resided and last cohabited together elsewhere. 

(6)-S. 7 of Act VIII of 1859, provides, that if a plaintiff 

relinquish or omit to sue for any portion of his claim, a suit 
(1867) for the portion so relinquished or omitted shall not, after¬ 
wards, be entertained. Held, on a construction of this section, 
first, that the correct test is, whether the claim in a new suit is in fact 
ounded on a cause of action distinct from that which was the foundation 
of the former suit; and secondly, that it included accidental error and 
involuntary omission of the subject of the new suit. 

A suit cannot be maintained to recover a specific Company’s Note 
when the cause of action in a former suit was the misappropriation by 
the same defendant of similar Company’s Notes, as such claim for the 
individual notes might have been included in the former suit. Moonshee 
Buzloor Ruheem V. Shtimsoonnissa Tiegim 

8 W.R. 3 (P.C.) = 2 Suther. 59 = 2 Sar. 259= 11 M.I.A. 551. 

PRIVY COUNCIL. 

Notes. -R. Ramhurry Mondal u. Mothoor Mohuo Mondal, 20 W.R. 480' 

1873 (P.C.),—See No. 8, infra. 

-R. Piiitapur Raja v. Suriya Rau. 8 M. 520 (524) =12 I.A. 116.—Plaintifi 

being devisee, under a will, of land and moveables, first sued for the land 

1683 alleging dispossession. His second suit for his .share of the moveables 
based on the devise under the Will, held not barred, the causes of action 
being different. 

CALCUTTA. 

-R. Mahomed Akil v. Assadunnissa Bibee, B.L.R. Supp. (F.B.) 774 = 9 W.R. 

1 (20)—If the meaning of the law isclear, and the language positive, no 

1867 further enquiry is necessary. What ever may be thought of the policy of 
any particular enactment, whether in particular cases it may appear to be 
likely to operate harshly or not, it is the duty of tho Courts to administer the law as 
they find it. 
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—R. Radha Kishoree Debia v. Ram Coomar Chowdhry, 12 W.R. 79.—A former 
suit for money misappropriated by defendant as manager of the joint 

1859 family is a bar to a second suit for a share of paddy which defendant had 
refused to make over at the time of separation of the family. 

R. Shib Kristo Dah u. Abdul Sobhan Chowdhry, 15 W.R. 408.—A former 
suit for specific performance of a contract to convey certain property was - 

1871 held to be a bar to a second suit to recover a sum of money which 
plaintiff could have recovered from the profits but for defendant’s breach, 

which deprived, him of interest and a sum. paid-on-account of rent due by defendant. 

-R. Ram Churn Bundopadhya v. Sreemutty Dropo Moyee Dossee, 17 W.R. 

1872 122.—(Same cause of action). 

-R. Kristodass Kundoo u. Ramkant Roy, 6 C. 142 (146) =7 C.L.R. 396.— 

1880 Point same as in 8 C. 819, infra. 

—Discussed in Jibunti Nath Khan o. Shib Nath Cbuckerbutty, 8 C. 819 (823), 
on the point that the correct test in finding out whether there has been a 

1882 splitting of causes of action is, whether the claim in the new suit is founded 
on the same or distinct cause of action on which the former suit was 
founded; the adding of an item of demand under the same cause of action will not 
alter the cause. 


—R. Kalidbun Cbuttapadbya v. Sbiba Nath Cbuttapadbya, 8 C. 483 (F.B.).— 
In the first suit, plaintiff was declared entitled to an account from defend- 

1882 aut; the account not having been rendered, a second suit for amount that 
might be found due from defendant on adjustment of accounts, held not 
barred. 

jggg -R. Mahomed Abid Alt Kumar Kadar v. Ludden Sahiba, 14 C. 276. 

_R. Duucan Brothers & Co. v Jeetmull Greedharee Lall, 19 C. 372.—Two 

different suite ought not to be brought in respect of two breaches of the 

1892 same contract, such as refusal to pay for, and omission to take delivery 
of, goods. 

__R. Syed Abdulla v. Hutkishen Singh, 2 G.L.J. 490.—S.. 43. C.P.C., includes- 

accidental or involuntary omissions as well as acts of deliberate relinquish- 

1905 ment, and cannot be controlled by any considerations of the motives of 
the party to whom it is to be applied. 

HADRA6. 

_Sadaya Pillai o, Chioni, 2 IS. 352 (355j.—Point same as in 3 C. 819^ 

1879 noted above. 

_Khatija v. Ismail, 12 M. 380.—As to burden of proving validity of sale 

1889 by a gosba lady. 

_Xttappan Manavikrama, 21 M. 153 (156)=:8 H.L.J. 92.—Whero there is 

an infringement of the plaintiff’s right and a cause of action has arisen, 
he must put forward all his claims in one suit. 

Dampanaboyina Gangi v. Addala Ramaswami, 25 H. 788.—A former suit 
by the same plaintiffs to recover land in the possession of a different 
defendant is no bar to a second suit to recover different land from the 
possession of a different defendant, though the ground of title of the 
both suits is the same. 


1897 

-R. 

1902 

plaintiffs in 
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-!•—(Act VIII of 1859)— (Contained), 

-R. Ramaswami Ayyar v. Vythinatha Ayyar, 26 M, 760 = 13 M.L.J. 448.—A 

plaintiff who seeks to redeem a specific mortgage or to eject on a specific 
1903 lease, and fails in such suit because the mortgage or lease is not proved, 
is not thereby precluded from seeking to redeem the same property or 
portion thereof from another specific mortgage or to eject on the strength of his title 
the person in possession. The real test is whether the cause of action or transaction on 
which the two suits are based is the same. 

-R. Nag-inada Iyer y. Krishnamurti Aiyar, 8 H.L.T. 60 = 20 M.L.J, 53S = 6 Ind. 

Cas. 233.— Held, that, in order to ascertain whether the cause of action in 
1910 the two'Suits was the samc^ it was open to the Court to travel outside the 
four corners of the plaint and to refer to the issues which were raised in 
the first action, for the purpose of finding out what the plaintiff had to prove and under¬ 
took to prove in order to support his claim as alleged in the plaint. 


ALLAHABAD. 


1878 


-R. Bulwunt Singh y. Chittan Singh, 3 N.W.P.H.C.R. 27.—S. 7 of Act VIII of 

1359 applies whether the omission to sue has been the result of knowledge 
and intention or not. 

-R. Lachman Singh y. Sanwal Singh. 1 A, 543.—Where the omission to sue for 

part of the claim is due to the defendant’s fraud, a second suit, though on 
the same cause of action, is not barred. 

_R. Shibba y. Dalpat. 2 Ind. Cas. 115.—At p.artition certain premises fell to the 

lot of the plaintiffs. After partition, in 1898, the plaintiffs brought a suit 
1909 for recovery of a poctiou of the premises which had fallen to their share. 

In the prior suit they had not included in their claim the portion now in 
dispute ; held, that, the plaintiffs being primn facie entitled to recover possession of the 
promises, it lay upon the defendants to bring the case within the provisions of S. 43 of 
Act XIV of 1882. The mere fact that the plaintiffs wore not in possession of the parti¬ 
cular portion now claimed at the date of the prior suit did not bring the case within the 
section • 


1870 


BOUBAY. 

R. Umed Kika y. Nagindas Narotamd.as. 7 B H.C.R, O.C.J. 122. 


R. 


1871 


1889 


R. 


Kakaji Ranoji y. Bapuji Madhavrav, 8 B.H.C.R. A.C.J. 205.—First suit fora 
share of a portion of the joint family property—(which was dismissed) was 
held to be no bar to a second suit for a partition of the entire property—as 
the causes of action in the two suits were entirely different. 

Thakore Becharji Ranaji y. Thakore Pujaji, 14 B. 31 (46).—The rule of res 
judicata does not apply where the right on which the second suit is based 
is not the same as that asserted in the first suit. 


1893 


1895 


R. Queen-Empress v. B.vlkrishna Vithal, 17 B. 573 1578).—Where the words 
of an Act are plain and admit of one meaning, a Court is not at liberty to 
speculate on the intention of the Legislature or to construe the words 
according to its own notions of what ought to have been enacted. 

R. Laluchund u. Girjappa, 20 B. 469 (475).—S. 15 (Dj of Bombay Aet, XVII 
of 1879, as amended by Act XXII of 1882, was enacted to avoid the bar 
created by Ss. 42 and 43 of the Civ. Pro. Code (Act XIV of 1882). 
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R. Parshottam Atmaram. 23 B. 597.-First suit for partition of family 
iflQQ brought only agamst the members of the family, does rot bar 

1899 a second suit for partition of other properties held by the members of the 
family aod strangers. 

brought a suit, against certain parties in possession 
tenant for life, to set aside the alienation made by 
(1871) the widow of D. and her mother-in-law. who. on the death 
of the widow, was in possession as the widow’s heir R 
afterwards brought another suit against the mortgagees in possession, 
claiming under the widow, to set aside the mortgage which formed part 
oHhe lands he sued for in the previous suit, as having been made against 
different persons, of a distinct nature, and for different relief. Held, that 
S. 7 of Act, VITI of 1859, did not apply, as it was not a splitting suit 
or the same cause of action. Rao Kimm Singh v. Nawab Mahomed Fijz 
All Khan ... ... 10 B.L. R. I = 2 Suther. 474 =14 M.l.A. 187. 

CALCUTTA. 


NOTES.-F. Bungsee Siogh v. Soodlst Lall, 7 C. 739 (747).—The first suit 

WAS on a mortgage-bond against the mortgagor and the second was to 
1881 establish the priority of the mortgage as against subsequent mortgagees ; 
the second suit held not barred. 

-R. Abioash Chandra Mazumdar v. Harinath Shaha, 32 C. 62*9 C.W.N. 

29.—On the point that the onus of proof that the alienation by the 
1904 widow was prima facie for a legitimate purpose, lay on the purchaser 
defendant. 

MADRAS. 


-R, Abdulla Rawutan v. Subbarayyar. 2 M. 346.—It is not competent, under 

the ruling in 14 JI.I A. 187, to a party to change his case for the first time 
1878 in second appeal; a defendant may. in second appeal, take an objection 
for the first time, to the maintainability of a suit for ejectment by a 
latidlbrd oo tiie ground of a want of notice to <]uit. 

-R. Sadaya Pillai v. Chinni, 2 M. 332 (395).—Where the right on which a 

.-_g second suit is brought is not the same as in the first suit, S. 2 of Act 

VIII of 1859 does not apply. 

-R. Dampanaboyina Gangi v. Addala Ramaswami, 25 M. 736.—See the same 

1902 case noted at page 295, supra. 


BOMBAY. 

_R. T.ackore Becharji Ranaji v. Thakore Pujaji Vaktaji, 14 B. 31.—First suit 

.. based on the general right of a co-parcener to claim partition ; second suit 
for partition based on an award, held not barred. 

PUNJAB. 

-R. Mussammat Badshah v. Sahib, 87 P.R. 1903.-The fact that a suit, 

embracing the relief sought in the present suit and in the former 
' 1903 suit, might not have^been bad for misjoinder, does not necessarily entail 

that the present suit is barred by reason of the relief now claimed not 
having been included in the former anit. 

38 



298 


CIVIL PROCEDURE CODE—(Co?i/inuefi). 

- 1 .—(Act VIII of 1859)—(ConftnHed). 

(8)-S’. 7 —Causes of action — Review, Refusal to grant — Observa¬ 

tions in the order reftising review, effect of. A party applied 
(1873) for a review of judgment. The Judge refused the review. 

But in refusing to grant the review, the Judge made certain 
observations which were not to be found in the original judgment or decree. 
Held, such observations cannot be taken as altering the judgment sought 
to be reviewed or the decree founded on it; and nothing which the Judge 
says with reference to his refusal to grant the review can be binding so as 

to alter such judgment or decree. 

Fiisb suit by plaintiff to recover a share in certain property on the 
ground that it was purchased in the name of G, that it was joint fami y 
property and that plaintiff was entitled to share therein. Second suit by 
the same plaintiff for recovery of a share in another property on t e 
ground that it was purchased in the name of M, that it was joint fa y 
property and that he (plaintiff) was entitled to a share therein. Beld 
that the first suit was no bar to the second, the properties involved m 
the two suits and the causes of action being different, and the second claim 
being no part of the claim in the first suit, Ramlmrry vJWtoor 

Mohun Moixdid 

CALCUTTA. 

_R- Kristodas Kuodoo v. Ramkant Roy Chowdhry. 6 C. 142.—A 

* former suit by a mortgagee against the mortgagor to have a declaration of 
1880 his lien over the mortgaged properties, held not to be a bar to a second 
suit against certain attaching creditors of the mortgagor for decUration 
of his lien over surplus moneys in the hands of the Collector who' had sold some of the 
mortgaged properties for arrears of revenue. 

BOMBAY. 

_R. Purushottam r. Atmaram. 23 B. 597.- A former suit by some members of 

a family against other members of the same family for partition of the 
1899 joint family property does not bar a second suit by the same plaintifis for 
partition of other property belonging jointly to their family and strangers. 


( 9 )_s. 7 of Act VIII of 1859 required that every suit should 

include the whole of the claim arising out of the cause of action, 
(1885) moaning the whole of the claim arising out of the cause of 
action upon which the suit was brought, not that every suit 
should include every cause of action or every claim which the plaintiff 
had against the defendant. Accordingly, where a plaintiff had^ sued to 
obtain his share of an estate in land, in consequence of having been 
wrongfully dispossessed by the defendant, whom he afterwards, in the 
present suit, sued for his share of personal property, being entitled to both 
under a will, it was held that the subsequent suit was not barred by 
reason of the non-claim in the prior one. The claim in respect of the 
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personalty had not arisen out of the cause of action which existed in 
consequence of the wrongful dispossession ; the case was not like one of 
the conversion of several things ; and the causes of action were distinct. 
Munshi Buzloor Raheem v. Shansoojinissa Beguj}i{ll M.I.A. 553), referred 
to. Pittapur Raja v. Suriya Rav\ S.C. Rajah of Pitta 2 nir v. Veiikata 
Mahipati Surtja ... ... 8 M. 520= 12 LA. 116 = 4 Sar. 638. 

PRIVY COUNCIL. 

Notes. -R. Amanat Bibi v. Imdad Husain, 15 C. 800=15 LA. 106.— 

1888 See under RES Judicata, No. 15, infra. 

-F. Mahomed Riasat Ali v. Hasiii Banu, 21 C. 157 = 20 I.A. 135.—See case 

1893 under CiV. PRO, CODE (ACT XIV OF 1882), No. 19, infra. 

CALCUTTA. 

1903 -R. Surjiram Marwari v. Barhamdeo Persad, 1 C.L.J. 337 (3S3i. 

-R. Mahabir Tewari v. Purbhoo Nath Chowbey, 12 C.W.N. 292 = 7 C.L.J. 

504.—Failure to put forward plaintifi’s purchase under a mortgage decree- 
1907 against the defendant, in a suit by the defendant to set aside a Small 
Cause Court decree obtained against him by the plaintiff, was held not 
to be a bar to plaintiff’s present suit to have his name registered under the Land 
Registration Act. 

BOUBAT. 

-R. Laluchand v. Girjappa, 20 B. 469 (473).—See the same case noted. 

1895 at page 296, supra. 

ALLAHABAD. 

-R. Balmakund v. Sangari, 19 A. 379 (383) (F.B.).—For s. 43 of the 

Code of 1882 (S. 7 of Act VIII of 1859) to be a bar, both the suits ought 
1897 to arise out of the same cause of action .and the parties ought to be the 
same. 

MADRAS. 

1897 -H. Arunachalam Chetty v. Meyyappa Chetty, 21 U. 91. 

-R, Kutbiravattath Nair r. Manavikkrama, 21 H. 153 = 8 H.L.J. 92.—See 

1897 the same case noted at page 295» supra. 

-R. Dampanaboyina Gangi v. Addala Ramaswami, 23 M. 736.—See the- 

1902 same case noted at page 295, supra. 

_ R. Kaveri Ammal v. Sastri Ramier, 26 M. 104.—S. 43, C.P.C., 1882. only 

requires that every suit should include the whole of the claim which the 
1902 plaintiff is entitled to make in respect of the cause of action on which the- 
suit is founded, and nob that every suit should include every claim or 
every cause of action which the plaintiff may have against the defendant in respect of 
the subject-matter of the suit. 

_R. Ramaswami Ayyar v. Vythinatha Ayyar. 26 11. 760=13 H.L.J. 448._ 

4903 See the same case noted at page 296, supra. 


(10)--Ss. 11, 12 and 13—Transfer of suits—See Practice 

No. 66, 2 A. 241=6 I.A. 126. 
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(11) -s. 12—See JUIUSDICTION, No. 11, 12 C. 225^12 I. A. 215. 

(12) iS. 14 — Disputed situation of land — Jurisdiction. prior deci¬ 

sion by the Courts in India, confirmed by the Privy Council, 
(1872) adjudging certain land to be an accretion to the respondents 
settled estate in Shahabad, held to bar the jurisdiction of the 
■Ghazeepore Courts to try a subsequent suit for the same land. Baboo 

Puhlwan Sing v. Maharajah Mohessur Buksh Singh 

18 W.R. 182= 12 B.L.R- 391 =3 Sar. 163. 


( 13 ) -s. 15—Declaratory decree—Suit to set aside deeds of 

adoption—See Hindu Law (Adoption), No. 48, 19 W.R. 133. 

(14) -S. 15— See Declaratoky Decrees, Nos. 3 and 4 ^3 

W.R. 150=14 B.L.R. 382=2 LA. 83 and 23 W.R. 314-lo B.L.R. 83 -- 
I.A. 169. 


(15) Ss. 26, Wilful omission of titles—Amcndmeiit and rejection 
of plabit. The description contemplated by S. 26 includes all 
(1872) those titles by which a party is generally known ; and if a 
plaintiff, from animosity or anything but a bona Jide dispute 
as to the riglit to a title, refuses to give his adversary that title by whicli 
he is generally recognised, the Court will exercise a sound discretion under 
S. 29. in first requiring the plaintiff to amend his plaint, and afterwards in 
rejecting the plaint if its order is contumaciously disobeyed. Maharajah 

of Vizianagaram V. Bajah Lukshmi Challaya 

18 W.R. 301 = 12 B.L.R. 443=3 Sar. 165. 


(10)_S. 32—Plaintiff must prove that his case is not barred by 

limitation—See Limitation. No. 13, 12 W.R. 6 (P.C.) 2 B.L.R. Ill 

(P.C.) a2 M.I.A. 292. 

( 17 ) -s. 39 —See Evidence, No. 9, 12 W.R. 32 (P.C.) 3 B.L.R. 

34 {P.C.) = 13 M.I.A. 77. 

( 18 ) _ Ss. 31, 240—XVII of 1906, S. 8—Objection as to non- 

compliance with requirements of S. 239 Burden of proof 
(1880) Civil Procedure Code (.4c/ X of 1877). 274, 276. A suit on 

a mortgage foreclosed under Reg. XVII of 1806, S. 8, compris¬ 
ing property attached before the date of the mortgage under S. 81 and the 
following sections of Act VIII of 1859, was brought against the purchaser 
of the attached property, which had been sold under the decree obtained 
by the attaching creditor. The defence was that the mortgage, falling 
within the provisions of S. 240 of the Act, was void as against the 
attaching creditor and those claiming under him. For the mortgagee, it 
was contended that the attachment could not prevail, it not having been 
proved affirmatively that the requirements of S. 239, relating to the in¬ 
timation of the attachment, had been complied with. Held, that this 
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objection to the validity of the attachment could not be raised for the 
first time on this appeal, even if it was not rather for the mortgagee, 
seeking to deprive the attaching creditor of his possession, to prove the 
non-observance of the formalities in question. Semble. —A re-attachment 
of property after decree does not imply an abandonment of an attachment 
obtained before decree. Ramkrishna Das Surrowji v. Surfxinnissa Be(/um. 

6C. 129 = 7 1.A. 157 = 4 Sar. 151 =3 Suther. 755. 

(19)-Ss. 102, 103, 208— Execution-proceedings—Act XXIII of 

1861, S. 11. The questions which, under S. 11, Act XXIII of 
(1876) 1861. may be determined by a Court executing a decree, must 

be between parties to the suit in which the decree was passed, 
and must relate to the execution of the decree. A person, who was not 
on the record when the decree was made, does not constitute himself a 
party to the suit by applying for execution, and a question as to his 
legitimacy is, consequently, not one which the Court executing the decree 
is competent to enteitain. A declaration by a Court in execution-proceed¬ 
ings, that a person not a party to the suit applying for execution is legiti¬ 
mate, since it is made without jurisdiction, cannot, under S. 2, Act VIII 
of 1859, be pleaded as a bar to a regular suit in which it is sought to 
establish the illegitimacy of the applicant. Ss. 102 and 103 of Act VIII 
of 1859 relate only to proceedings prior to decree, and not to proceedings 
in execution. S. 208 of the same Act does not apply where the person 
seeking to execute is not a transferee from the original decree-holder 
either by assignment or operation of law. The section does not apply to 
cases where the right to an equitable interest in a decree is seriously 
contested; and was not intended to enable a Court to try, on an applica¬ 
tion for execution, such an important question as the legitimacy of an 
heir. Since proceedings under S. 208, Act VIII of 1859, are, by S. 364 of 
the Act, nob liable to appeal, a suit would probably lie to reverse an order 

passed therein. Abidunnissn Khatoon y. Amirnnnissa Kkatoon 

^ 2 C. 327 = 4 I.A. 66 = 3 5ar. 677=3 Suther. 371. 

CALCUTTA. 


NOTES.— 


R. 


who alleges 


Sobha Bibee t). Mirza Sakhamuut Ali, 3 C, 371.—A party, 
himself to be the real purcba-»er. but whose application to be 


1878 


placed on Ihe record as a party id execution is refused, has no right o! 
appeal against the order refusing to place him on record. 


R. Fakbarooddeen v. Pogose, 4 C. 209 (211) —2 C.L.R. 873.—Tb^ forgery of a 
deed of assignment cannot be adjudicated upon in execution proceedings. 

B. Puncbanun Bundopadbya v. Rabia Bibi, 17 C. 711 (F.B.).—A claim to 
attached property, preferred by a person brought on record, as representa- 


1890 tive of a deceased judgment-debtor, on the ground that the property was 
o\vned by him in his individual capacity and not as representing the 
original judgment-debtor, falls within S- 244 (Act XIV of 1882), and cannot be dealt 
with in a separate suit. 
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-R. Jagat Tarini v. Rakhal Chandra Tewari, 10 G.L.J. 396 = 14 C.W.N. 752 = 

3 Ind. Cas. 324 (326).—Rule 12 of Order XXII of the C.P.C. of 1908 does 
1909 not indicate that, upon the death of an execution-creditor or of a judg¬ 
ment-debtor, the proceedings in execution lapse. Therefore, upon the 
•death of the appellant, in an appeal against an order made in the course of execution 
proceedings, her legal representatives are entitled to prosecute the appeal. 

BOMBAY. 


1869 


1894 


R. Dinkar Ballal Chakradev v. Hari Shridhar Apte, 14 B. 206 (212).—One 
important test in relation to execution proceedings is the competency of 
the Court that passed the previous decision. 

R. Trimbak Ramrao Deshpande v. Govinda, 19 B. 328.—Where a judgment- 
debtor laid claim to property attached in execution of a decree on the 
ground that it was his service vatan and the claim was rejected, Jield, a 
regular suit for the same purpose was barred. 

MADRAS. 

R, Upendra Bhatta v. Ranganalha Bhatta, 17 M. 399 = 3 H.L.J. 229.—If the 
question is one arising between parties or their representatives, no separate 
suit will lie, the grounds on which the question is raised not being material. 

_Krishnabhupati Devu v. Vikrama Devu, 18 M. 13.—If all the conditions 

required by S. 13 of the Code of Civil Procedure (.•\ct XIV of 1802) to 
1894 support the plea of res judicata exist, the fact thatein the first suit the 
execution-creditor was, whereas in the second the purchaser is, the 
defendant, would make no difference as to the second suit being res judicata ; this is 
-because the purchaser is, in a sense, the representative of the decree-holder. 

CENTRAL PROVINCES. 


1898 


_R. Chhogmal Sepani v. Govind Pershad, 15 C.P.L.R. 69.—If, as between the 

assignee of a decree and the judgment-debtor, any question is decided 
1901 which falls within the scope of S. 244, C.P.C., such decision is open to 
appeal. 


(20)-Ss. 109, 110, 119, 147— Appeal. The provision in S. 119 

of Act VIII of 1859, that “ no appeal shall lie from a judg- 
(1878) ment passed ex parte against a defendant, who has not 
appeared,” must be understood to apply to the case of a de¬ 
fendant who has not appeared at all, and not to the case of a defendant 
who, having once appeared, fails to appear on a subsequent day to which 
the hearing of the cause has been adjourned. Zain-ul-abdin Khan v. 
.Ahmad Raza Khan ... 2 A. 67 = 5 I.A. 233 = 3 Sar. 879. 

CALCUTTA. 

NOTES.-R* Sheo Churn Lai v. Heera Lall, 11 C.L.R. 537.—The mere 

1882 filing of a vakalutnamah is not ” appearing in person or by pleader.” 

_R, Sital Hari Banerjee v. Heera Lai Chatterjee, 21 C. 269 (274), as to the 

distinction between a case decided ex parte at the first hearing and one 
decided in the absence of the defendant at an adjourned hearing. 
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-1.—(Act VIII of 1859)—(CoJifiiiJied). 

-D. Jonardao Dobey u. Ramdhooe Singh. 23 C. 738.—It was held that S. 108 

of the Code of 1882 (correspouding to S. 119 of Act VTII of 1859) applies 
1896 to a case decided ex parte at the first hearing as well as to that decided 
ex parte aX an adjourned hearing. This case overrules 21 C. 269. 

-R. Satish Chandra v. Apara Prasad, 11 C.W.N. 329 (F.B.) = 5 C.L J. 247 '252) 

= 34C.403=2 M.L.T. 123.—An application by a counsel or pleader who is 
1907 instructed only to apply for an adjournment which is refused, is not an 
appearance within the meaning of the C.P.C. When, in such circum¬ 
stances, an appeal is dismissed, the dismissal is one for default under S. 556 and entitles 
■the appellant to apply for re-admission under S> 558 of the C.P.C. 


BOHBAT. 

— R. R. A. Hildreth t>. Sayaji Piraji, Contractor. 20 B. 380.—It was decided 
that a defendant, against whom a decree is passed ex parte at an adjourn- 
1898 hearing, may apply under S. 108 of the Code. 

-R. Soonderlal v. Goorprasad, 23 B. 414 (424).—A decree passed against a 

defendant, whose pleader, appearing only for applying for an adjournment, 
1898 states that he had no instructions to proceed with the suit, when the 
adjournment prayed for is refused, is an ex parte decree within the mean¬ 
ing of S. 100 of the Civil Procedure Code (Act XIV of 1882). 


ALLAHABAD. 

_D. Hira Dai v. Hira Lai, 7 A. 838 = 5 A.W.N. 144.—Where the defendant 

did not appear at the first bearing or at any subsequent day to which the 
1885 hearing was postponed, but had filed a vakalatnama and objected to 
an application for attachment before judgment, Jield that these acts 
did not constitute an “appearance’' within 8. 100, C.P.O., and that therefore the 
■ decree was an ex parte one. 

_Ajudhia Prasad V. Balmukand. 8 A. 384 (P.B.) = 6 A.W.N. 110.—A res¬ 
pondent, in whose absence an appeal has been heard, may prefer a second 
1866 appeal; his remedy is not limited to that provided in S. 560 of Act 
XrV of 1882. 

_p Chaudhri Raj Kumar v. Jugal Kisbore, 18 A. 241 = 16 A.W.N. 47.—The 

appearance, on the day fixed for hearing, of a Pleader with a power of. 
1896 Attorney, not from the defendant, but from a third person on behalf of 
the defendant, is no appearance within the meaning of 8. 100 of the 

Civil Procedure Code (Act XrV of 1882). 

__p Shankar Dat Dube v. Radba Krishna, 20 A. 196=18 A.W.N. 17.—A 

decree passed against a defendant, the pleader retained by him stating 
ig»7 that he had no instructions to proceed with the suit, is an ex parte 
decree within the meaning of 8. 108 of the Civil Procedure Code (Act 

XIV of 1882). 

„ . _ ^ I.A. 233 was distinguished in the above two cases on the ground 

.that tot MB. 


( 21 ) 


Ss. 139.140 and 141—See ISSUES, No. 5,11 M.I.A. 25. 
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(22) Ss. 139, 141, 351—7ss7i(?s. In a suit against a Zemindar 

^ member of his family for maintenance out of the 
(1869) Zemandari, no issues, as directed by the Code of Civil Pro- 
cedure (Act VIII of 1859, Ss. 139. 141), were recorded by 
the primary Judge. Held, (l) that such omission was not fatal, as the 
Court could proceed to decision in the manner indicated by S. 351 of 
the Code : and (2) as the Court had directed an enquiry as to maintenance, 
which was to be deemed equivalent to issues. Kaichckaleyana Rungappa 
Kalakka Tola Oodiar v. Kachivijaya Rungappa Kalakka Tola Oodiar ... 

I 1 W.R. 33 (P.C.) = 2 B.L.R. 72 (P.C.)=2 Suther. 206 = 2 Sar. 461 

= I2M.I.A. 495. 


PRIVY COUNCIL. 


NOTE. -R. Chandra Kunwar v. Chaudhri Narpat Singh. 29 A. 184 (P.C ) = 

11 C.W.N. 321.—Where no specific issue had been framed on the question 
1906 of adoption, but the matter had been tried and determined without any 
objection on the part of the plaintiff, who had not been taken by surprise, 
held that no special issue need be framed as to the adoption, for re-trial. 


(23) -S.s. 201. 205, 206 .and 236—Rights of decree-holder_See 

Execution of decree. No. 12. 26 W.R. 82-=3 I.A. 241. 

(24) --S'. 205—Mere right of suit is no property. SemhU.~k mere 

right of suit is not property ” within the moaning of Act VIII of 1859 
S. 205, but a title to recover future property—See, further Execution 
OP DECREE. No. 3, 7 B.L.R. 186 = 14 M.I.A. 40. 

(25) - Impartible estate.—Sale in execution of nioney^decree Mliat 

interest passes—Lau- as understood at the date of sale, subse- 
(1903) (jueiitly overruled—Effect of—Hindu Laiv—Joint estate. The 
questions as to what the Court intended to sell and what 
the purchaser understood that he bought at a sale held in execution of a 
money-decree under the Civil Procedure Code of 1859. are questions of 
mixed law and fact, and must be determined according to the evidence in 
the particular case. Abdul Aziz Khan v. Appasami Naicker 

27 M. 131=8 C.W.N. 186 = 6 Bom. L R. 7=31 I.A. I =8 Sar. 568. 


Notes. 


MADRAS. 

R. Veera Soorappa Nayani v. Errappa Nayudu, 29 M. 484 (490) = 


1906 


16 M.L.J. 499-1 M.L.T. 287.—In the Code of 1877. the clause requiring 
the Court in execution-sales to sell “only the right, title, and interest of 
the judgment-debtor “ was omitted, but the old practice of inserting these 
words as a common form continued in many Courts for sometime after 1877. This 
phrase does not necessarily imply that the interest sold is less than the full propriefarj' 
interest. The estate which a son takes by heritage from his father constitutes assets 
by descent for the payment of his father’s debts not incurred for any immoral purpose, 
<and such an estate may be attached and sold in execution of a decree upon such a debt,’ 
and the fact that it is an impartible estate docs not alter the case. 
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R. Zamiodai- of Karvetnagar v. Trustee of Tirumalai. 32 M. 429 (435)=2 

M.L.J. 401.—The successor to an impartible estate is 

1909 not a co-owner with his predecessor in the monies due to the latter before 
his death. He derives his title to such debts only at the death of his 

predecessor as part of such predecessor’s efiecta and cannot recover them without obtain* 
mg a certificate under Act VII of 1889. Where the owner of an impartible estate dies 
such estate devolves upon his son not by survivorship as joint property, but as the 
separate property of the father*. 

R- Veerabadra Aiyar v Marudaga Nachiar, 8 Ind. Cas. 1072^9 M.L.T* 235*_ 

The real question is what, in fact, was put up for sale and sold, or, putting 

1910 it most in favour of the reversioner, what was liable to be sold and what, 
in fact, was actually sold. In investigating this question, the Court is not 

confined to any one fact. The sale certificate is, no doubt, tbe most important as the 
instrument conferring title, but is not conclusive. The frame of the suit, the judgment, 
the decree, the execution proceedings, the advertisements for sale, the adequacy or inade¬ 
quacy of the purchase-money and the conduct of tbe parties, are all circumstances 
which may legitimately be considered in an inquiry of this nature. 


CALCUTTA. 

-R. Koy Radha Kissen t>. Nauratan Lall, 6 C.L.J, 490 (519).—The test to be 

applied, in order to determine the exact interest which passes at a sale in 
1907 execution of a decree against a Hindu-widow or a qualified proprietor 
similarly situated; is whether the suit in which the sale was directed was 
one brought against the widow upon a cause of action personal to herself or one which 
affects the whole inheritance of the property in the suit. It is an important element 
also to take into consideration the form of the suit and to coustrob whether the suit 
is framed so as only to claim a personal decree against a limited owner or a decree 
which binds tbe entire inheritance. Per ilookerjee, J. 

-R. Baidya Nath Outt v. Kamihikaut Gupta, 6 C.L.J. 972 (579),—In deter¬ 
mining a question between contracting parties, recourse must first be had 
1907 to the language of the contract itself, and (force, fraud and mistake apart) 
the true construction of the language of the contract is tbe touch-stone 
of legal tight. But. when disputes arise, as they very often do, not as to the terms of 
the contract, but as to their application to unforeseen questions which arise incident¬ 
ally or accidentally in the course of performance, andlwhich the contract docs not 
answer in terms, but which are yet within the sphere of the relation established there¬ 
by and cannot be decided as hetweeu strangers, in such cases, it is necessary to consider 
by what general law the parties intended that the transaction should be governed or 
rather, to what general law it is just to presume that they have submitted themselves 
in the matter. 

ALLAHABAD. 

_i-R. Inayat Singh w. Izzat-un-nisa Begam, 27 A. 97 (124) (F.B;) = A.W.N 

(1904). 174 = 1 A.L.J. 435.—Certain villages were put up for sale in oxecu- 
1004 tion of a’ decree under S. 88. Transfer of Property Act, and tbe sale- 
proclamation stated that the villages were subject to two prior mortgages 
and the decree-holder who obtained permission to bid purchased the villages at averj^ 
amall sum. Meanwhile, the'two mortgagees filed a suit and both the mortgages were 
declared invalid. In a amt brought by tbe representatives of the mortgagor against 
-the representatives of the auction-purchaser to recover the amounts -due on those two 
39 • 

t 
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mortgages./ie/d that the decree-holder, who admittedly intended to buy the property- 
in dispute subject to the two mortgages which were specified in the sale proclamation, 
could not successfully claim to have purchased an unincumbered estate, and that the 
amount of the incumbrances which the Court was led to believe were existing incum¬ 
brances and subject to which the sale was expressly made, must be paid to the plaintifi, 
as the purchaser would be in no way prejudiced thereby, inasmuch as she would get 
all that she had bargained for. 

(26) -S. 222— IrregidariUj in warrant of attachment preceding 

execution-sale. An execution-sale of the right, title and in- 
(1884) terest in land was set aside by the Court, on the ground that 
the warrant for the execution of the decree and order of 
attachment of the property sold had not been signed by the Judge, but by 
the Munsarim of the Court; and at a second sale the property was sold 
to other purchasers, who, as well as the judgment-debtor, were sued by 
the purchaser at the first sale for a declaration of his right to have the 
first sale confirmed. The High Court having held that, with reference to 
S. 222 of Act VIII of 1859, the first sale had been rightly set aside, an 
appeal to the Judicial Committee was dismissed with costs. Bam Dnyal 
V. Mahtab Singh ... ••• 7 A. 506. 

(27) _S. 240. A, a mortgagee, obtained, under Act VIII of 

1859, an attachment against his debtor’s real estate. Before 
(1872) removal of the attachment or sale by A, the debtor made a 
boJia fide sale, for value, of the estate so attached, and out of 
the proceeds satisfied A’s judgment-debt. B, another judgment-creditor, 
also obtained an attachment against the same estate, which was subsisting 
at the time of the sale by the debtor, and sold the estate, treating the 
former sale as null and void:— Held, that the first sale made was valid 
ynder S. 240 of the Act VIII of 1859, as against the first attaching 
judgment-creditor, and not affected by the subsequent attachment and 
sale thereunder by B. Aimnd Loll Doss v. Jnllodhur Shaw 

17 W.R. 313=10 B.L.R. 134 = 2 Suther. 559=3 Sar. 81 = 14 M.I.A. 543. 


Notes. 

1881 


PRIVY COUNCIL. 

R. Dinendro Nath Sannial u. Bamkumar Ghose, 10C.L.R-281 = 


1874 


7 C. 107 = 8 I.A. 65.—See case under SALE, No. 17, infra. 

ALLAHABAD. 

F. Rlussumat Mahbuban u. Mussumat Raheemun, 6 N.W.P. H.C.R. 217.— 
It does not matter whether the subsequent decree-holder is the same 
person as the first decree-holder or a third person. 

_R, Dhurrum Das «. Mussoorie Savings Bank, 6 N.W.P.H.C.R. 296.—The 

principle of S. 2d0 in favour of the attaching creditor and persons claiming 
1874 under or through the attachment will not apply where the attaching 
creditor acquiesces in and benefits by the prior private alienation for 
value. 
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1885 loM S- 2^0 »' ‘'■o Codo ol 1882). must bs ooustrued 

but II ““I fr' T “ '“i-J at against tlte whole world 

but against the particular creditor who had obtained an eaeoution. 

Abdul Rashid n. Gappo Lai. 20 A. 421 (425) .18 A.W.N. 93 on the same 

pOlQ v« 


R. 


1698 


1874 


R. 


1891 


(28) 


BOMBAY. 

F. Balaji Ramchandra v. Gajanan Babaji, 11 B-H.C.R. 159. 

Sorabji Edulji Warden w. Govind Ramji, 16 B. 91 (104).-l’he decision^ 

bearing on S. 240 of the old Code (Act VIH of 1859) cannot be treated 

as binding authorities on the construction of S. 27G of the Code of 
ld 62 . 


No. 210, 25 


W.R. 285 = 1 C. 226 = 3 I.A. 7. 


(29) 


—Ss. 248 to 272 and 236—See Execution of DErnirp a 
17 W. R. 289 = 10 B.L.R. 214 = 14 M.I.A. 529. No. 4. 


(30) Ss. 256. 257, 376—Sale in execution—Omission to state 
Government revenue on land sold—Inadequacy of price In 
(1876) execution of a decree a certain property had been advertised 
to be sold on a certain day. The sale proclamation had, 
instead of stating the exact -revenue payable on the property to Govern¬ 
ment, stated a sum far below the actual sum. The judgment-debtor 
applied to the Court for a postponement of the sale to another date 
" maintaining the attachment and the notification of sale ” which had 
already issued. The postponement applied for was granted and the sale 
took place, on the date to which it had been adjourned, without a fresh 
proclamation. The property fetched an inadequate price. The judgment 
debtor, thereupon, applied for setting aside the sale on the ground that 
the Government revenue payable on the land not having been correctly 
stated in the Proclamation of sale, an inadequate price was fetched at 
the sale. Beld, (1) the omission to state, correctly, the Government 
revenue payable on the property advertised for sale was a material irreg¬ 
ularity : (2) that, on proof of substantial loss arising to the judgment- 
debtor by reason of such irregularity, the sale might be set aside. 

Held, also, that the action of the judgment-debtor in having applied 
for a postponement of the sale without complaining against the irregu¬ 
larity and without asking for a fresh proclamation of sale, amounted to 
acquiescence, on his part, in the correctness of the proclamation that 
had already issued or, at any rate, to an admission that there was no such 
irregularity as was likely to mislead intending. bidders. The Privy 
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Council, accordingly, upheld the order of the High Court, which main¬ 
tained the sale. Girdhari Sinoh v. Hitrdeo Narain Singh ... ••• 

26 W.R. 44=3 LA. 230 = 3 Sar. 637 = 3 5uther. 294 = Bald. 12. 

CALCUTTA. 

jjOTRS._R. Madhub Ghunder Giree r. Sham Chand 


1877 


1881 


D. 


1881 


Where the judgment or order of a Lower Court is erroneous at law or . 
based on a wrong conclusion of facts, the High Court will not excise its 
powers of ‘superintendence ’ under S. 15 of 24 and 25 Vict.. c. 104. 

_F. Mohabir Pershad Singh w. K. Olpherts. 9 C.L.R. 134. 

ThakoorMahtab Deo u.Leelanund Singh. 7 C. 613 = 9 CX.R. 398.-The 
judgment-debtors applied, before the sale, for postponement of the sale, 
to Lable them to complete the arrangements for the payment of the 
iudgment-dobt. but the petition contained nothing (as the petition m the 
c. in 3 I A *230) to show that they waived their objections as to irregularity in the 
pubU-tLn and conduct of the sale. But this application for postponement was 

refused and the sale proceeded with. 

_R p,„o Lall Paul Chowdhry v. Radhika Prosad Paul Chowdhry, 6 C W.N. 

42 -An application bv a judgment-debtor for an adjournment of sale 
1901 ■■ without issue of fresh proclamation and beat of drum," does not amount 

to a rvaiver preventing him to apply to set aside the sale hold on tho day 
adjourned on the ground that proelamation of sale was not served on each of 
ties sold, and consequently the sale fetched a low price-he being ignorant of such 
at the time of bis petition for adjournment. 

_R Bhikari Misra v. Bani Surja Moni Pat Maba Dai. 6 C.W.N. 48.—When 

a sale is adjourned under S. 291. C.P.C.. it is necessary to mention 
1901 the hour of sale, and its non-specification is a material irregularity under 
S 311' The fact that the judgment-debtor consents to a sale without a 
fresh proclamation is not a waiver of such non-specification. as he has no control over 
the form of the Court’s order. 

RaiaThakur Barham v. Ananta Ram Marwari, 2 C.L.J. S84.—A judg¬ 
ment-debtor waiving his right to call for an issue of a fresh sale procla¬ 
mation, cannot afterwards impugn the validity of the sale on ground of 
non-service of the sale proclamation at proper time and in proper manner. 

Dbanukdhari Singh u. Nathuni Sahu. 6 C.L.J. 62 = 11 C.W.N. 848.—On 
waiver of judgment-debtor’s right to question validity of a sale m exe¬ 
cution. 


F. 


1905 


R. 


1907 


_R Lachman Pershad ii. Gaiiga Pershad, 6 Ind. Cas. ISO.-Where an applica- 

tion is made by a debtor objecting to the value of tho property as stated 
IQIO in the sale proclamation, it is certainly the duty of the Court executing 
the decree to make an enquiry and to satisfy itself that the amoun 

stated in the sale proclamation is substantially correct. 

MADRAS. 

-R. Yellaya r. Viraya. 10 M. 62.-A material error in describing the 
encumbrances existing on the property advertised for sale is a materia 

irregularity. 


1886 
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1886 


-D. 

1888 


ALLAHABAD. 

atuhammad Sulemau Khan v. Fatima, 9 A. lOi (106) (F.B.)=6 

A.W.N. 309.—The word -superintendence’ in S. 15 of 24 and 25 Viet., 

c. 104 contemplates and includes powers of a judicial or suosi-judicial 
character. 

R^m Chand u. Pitam Mai. 10 A. 506 (516^ on the ground that, whereas 

m 3 I.A. 230 the objection regarding the irregularity was taken for the 

first time in appeal, the objection in the case in 10 A. 506 was taken in 
the Court of first instance. 


BUMBAY. 

—R. Lakshmi V. Krishnabhat, 8 B. Wl.-Iaadeqaaoy of the price fetched, by 
lOM Itself, is Qo ground for setting aside a sale. 

(31) Ss. 259 and 260—Sem6/e—S. 260 of Act VIII of 1859 is 
confined to a suit brought against a certified purchaser, and does not 
embrace a suit brought by him against a party in possession.—See, further 

157-10 B.L.R. 159-14 

Dx.X.dAf avOa 


(32) S. 260— Suit by certified purchaser against real owner _ De¬ 

fence of the real oiuner not prohibited. Held, that this section 
(1875) ought to receive a strict and literal interpretation. The 
section only prohibits a suit against the certified purchaser to 
assert a benami title against him ; the section does not make boiami pur¬ 
chases illegal. If, therefore, the certified purchaser brings a suit, the real 
owner may, if in possession, and if that possession had been honestly 
obtained, defend his possession against the certified purchaser and show 
that the latter was only an apparent owner and a more trustee for him. 
Lokhee Narain Boy Chowdhry v. Kalypuddo Badopadhyn. 

23 W.R. 358=2 I.A. 154=3 Sar. 472=3 Suther. 122. 

CALCUTTA. 


NOTES.- R. Bcindabun Chunder Nuudi V. Ram SuDdec Mozumdar 21 C 

373.—A purchased some property io the name of B'b brother aud obtain- 
1893 ed possessioD. He then sued B, who was acting as his tahsildar, for an 
account and for delivery of certain papers connected with the' estate. 
Held, S. 36 of Act XI of 1659 (Bengal) did not bar the suit. 


-R. Raj Chuudec Obuckerbutty v. Dina Nath Saha, 2 C.W.N. 433._s. 36 of 

1898 Revenue Sale Law (Act XI of 1869) does not bar a suit by the real 
owner against an assignee from a certified purchaser. 

_R, Dukhada Sundari Dasi v. Srimonto Joardar, 26 C. 930=8 C.W.N. 697_ 

S. 317. Civil Procedure Code (Act XIV of 1882), is no bar to a suit against 

1899 aay person claiming through or under the certified purchaser, such as his 
heir or mortgagee. 


BOMBAY. 

R. Khavar Sultan v. Rukha Sultan, 6 Bom.L.R. 983.—On the practice of 
allowing lands to stand in the name of a person not the real owner, in the 
Colleetor’s books. 
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-R. Hari lu Ramcbandra Narayan, 8 Bom. L.R. 873 = 31 B. 61.—The words 

1906 “ certified purchaser " in S. 317, C.P.C., 1882, include the person stand¬ 

ing in the shoes of the Court purchaser. 

-R. Nathubhai r. Devidas, 8 Ind. Cas. 637 = 12 Boni. L.R. 951 (954).—Where 

certain persons, by their own act and conduct, constitute themselves 
1910 agents of the plaintiff for the purposes of the amounts received by them 
from the plaintiff's mortgagor, it is not open to them to deny that fiduci¬ 
ary relation and plead that the money was received by them on their own account 
and for their own benefit. 

MADRAS. 

-R. Sankunni Nayatu. Narayanan Nambudri, 17 M. 282.—A judgment-debtor s 

agent purchased certain property at an execution, advancing money on 
1893 the understanding that he should he repaid. Held, S. 317 did not bar a 
suit by the judgment-debtor against such purchaser. 


ALLAHABAD. 

-F. Jan Muhammad y. Ilahi Buksh, 1 A. 290.—The section does not prohibit 

1876 purchaser, when he is the defendant, from resisting the claim of 

the certified purchaser on the ground that the latter is only a name-lender. 

-R. The Delhi and London Bank Ld. r. Chaudri Partab Bhaskar, 21 A. 29.- 

The object of S. 260 of Civil Procedure Code (Act VIII of 1859) is to dis- 

1898 courage benami purchases, especially by judgment-debtors : the Legis¬ 
lature intended to enforce that policy by forbidding the institution of 

suits by real purchasers against ostensible purchasers on the ground that the purchases 
were made by the latter on behalf of the former. But the section did not make 

benami purchases illegal. 

-R. Bishan Dial u. Ghazi-ud-din, 23 A. 175 = 21 A.W.N. 44.—Suit not taken 

out of S. 317 of the Code of 1882 (corvesponding to S. 260 of the Code of 

1901 1859) by reason of the beneficial purchaser being in possession and claim¬ 

ing only a declaration of his title. 

OUDH. 

-R. Raza Husain v. Didar Fatima, 3 O.C. 229 (230).—See same case under 

1899 Benamee Transactions, 14 M.I.A. 496, No. 13, supra. 


(33) -S. 260~See cases under Benamee Transactions, Nos. 12 

and 13, 

(34) -S. 284—See Jurisdiction, No. 26, 12 C.L.R. 361=9 C. 

295 = 9 LA. 174. 

(35) -83.308 and 310—Petition to sue in forma pauperis is a 

plaint from the date on which it is filed—See Practice, No. 55, 2 A. 241= 
6 LA. 126. 

(36) -Ss. 312 and 314—Reference to arbitration by Court against 

the protest of a party—Award in such arbitration liable to be set aside— 
See Arbitration, No. 4, 5 'W. R. 21 (P.C.)=10 M.I.A. 413. 
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CIVIL PROCEDURE CODB-{ContUued). 

I. (Act VIII of I859J— (Continued). 

(37) -Ss. 324, S25~Award~Appeal—Resignation of arbitrator. 

referred to arbitration by the Court and a decree 
I 875) was passed m conformity with the award of the arbitrators, 
but It was set aside for irregularities, the arbitrators having 
signed the award separately and 10 days not having been allowed for 
objections, and the case was remanded with a view to those defects being 
cured. On remand one of the arbitrators tendered resignation but was 
induced to withdraw it. The defects in the award were duly removed and 
a decree was passed under Ss. 324 and 325. 

Seld that no appeal lay from the decree either to the High Court ot¬ 
to the Privy Council and that the arbitrator who first resigned and th^ 
withdrew his resignation was not functus officio when he signed the 
award, as he did not formally divest himself of his character as arbi¬ 
trator. Maharajah Joymungul Singh Bahadoor v. Mohnn Ram Marwaree, 

23 W.R. 429 = 3 Sar 493. 

(38) -S. 326— Jurisdiction of the Courts in hulia, under the 326i/i 

* section of the Code of Civil Procedure, Act VIII of 1859. 

(1868) to direct agreement of parties to arbitration to be madea rule of 
Court. According to the true construction of the 326tb 
section of the Civil Procedure Code, when parties have agreed to submit 
the matter to arbitration of one or more arbitrators, no party to the 
agreement can revoke the submission to such arbitration, unless for good 
cause; a mere arbitrary revocation of the authority will not be permitted. 
Pestonjee Nussurwanjeev. Manockjeed-Co. ... lOW.R. SI (P,C.j=: 

I Ind. Jur. N.S. 6<^=2Suther. 164 = 2 Sar. 390=I2M.I.A. 112. 

Notes—S ee notes under Aebitkation, No. 6, 10 W R 51 (p c )= 
12 M.I.A. 112. ' ■ . 

(39) - S. Z21—Miscarriage of arbitrators—Grounds for remitting or 

setting aside an award. This was a suit to have an award of 
(1876) certain arbitrators filed in Court and a decree passed thereon, 
the plaintiff being the widow, and the defendant the brother, of 
a deceased Taluqdar. One of the questions raised in the suit was whether 
the earlier sections of the Civil Procedure Code (Act VIII of 1859) are 
incorporated into S. 327, so as to give the Court power under the latter 
section to remit an award, which is insufificient upon the face of it, back to 
the arbitrators for amendment, and haw far the power of the Court to 
i-efuse to file the award is limited by S. 324,- which provides that no award 
shall ^0 set aside except upon the ground of misconduct or corruption 
of the arbitrators. BelA the earlier sections are not incorporated into 
section 327, as thw b.ave been expressly, incorporated into 8. 326 
the words "sufficient causa’" should be-taken to comprehend any sub- 
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CIVIL PROCEDURE CODE—(Continued). 

-1.-(Act VIII of 1859}— 

stantial objection which appears oq the face of the award, or is founded 
on the misconduct of the arbitrators, or on any miscarriage in the course 
of the proceedings, or upon any other ground, which would be considered 
fatal to an award on an application to the Courts in England. 

The deceased taluqdar had left two Wills, one of which was produced 
before the arbitrators and the other was withheld by the plaintiff. It 
appeared tliat the other Will, if it had been produced, would be unfavor¬ 
able to the case of the plaintiff. The defendant, notwithstanding the 
knowledge that the other Will had not been produced, submitted to take 
his chances of the arbitration. He asked the arbitrators to construe the 
Will that had been produced in his favour and to draw presumptions 
unfavorable to the plaintiff for her failure to produce the other Will. 
He also requested the arbitrators to decide the cause according to the 
law of succession prescribed by Act I of 1869 or according to custom 
or according to the Mahomedan law of succession. He now objected that 
the award ought not to be filed because the arbitrators had not. before 
them, both the Wills of the deceased taluqdar. Held, the defendant having 
submitted to take his chances of the arbitration notwithstanding the non¬ 
production of the other Will, the objection taken was not fatal to the 
award. Choicdhri Murtaza Hossein v. Mu-itivuU Bibi Bechuimissa 

26 W.R. 10=3 I.A. 209 = 3 5ar. 663 = Bald. 86= R. & J.’s. No. 43 

(Oudh) = 3 Suther. 342. 


Notes. 


CALCUTTA. 

•R. Surjan Raot r- Bhikari Raot. 21 C. 213 (224) was 


decided in this case that where objections, such as those referred to in 
1893 Ss. 520 and 521 of the Code of 1882 (corresponding to S. 327 of the Code 
of 1859), are put forward to the filing of a private award, the Court must 
inquire into, and adjudicate upon them; but if the objection is that the matters in 
dispute were not referred to arbitration at all, the parties must be referred to a regular 

_Mahomed Wahiduddin u. Hakiman, 25 C. 757 (765) (F.B.) =2 C.W.H. 

529.~Macpherson, J. refers in his dissenting judgment to this case, to 
1898 show that there was a difference of opinion as.to what the words ‘ sufficient 
cause ’ occurring in S. 321 of the Code of 1859 meant, 

_U Nadier Chand Shaha Bonik v. Gobind Chander Shaha Bonik, 2 C.L*J* 

61 (65).—Failure to take objection as to misconduct during the course of 
1905 proceeding before arbitrators which went for over 18 mouths will disentitle 
the party from raising the objection at the time of filing the award. 

BOMBAY.^ 

_Dagdusa Tilakchand v. Bbukan Govind Shet, 9 B. 82.—Arbitrators have 

no power to decide a question cf costs unless the order of reference gives 
1884 them the power. In any case when there is a disregard of the law 
amounting to an excess of jurisdiction, or a perversion of the purposes o 
the legislature, the High Court will, in the exercise of its extraordinary jurisdiction, 
interfere, where the parties cannot aval the mselves of any other remedy. 
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CIVIL PROCEDURE CODE—(Con(wme(i). 

(Act VIII of 1859)— {Continued). 

R. Vishnu Sakharam Nagarkat f. Krishnarao Malhar, 11 B. 153 (159).-^ 
Where a Court has jurisdiction to do a certain thing, a mere irregularity 
m procedure; m the exercise of it, ^yould not take away the jurisdiction, 
especially where such irregularity is covered by the assent of the parties. 

Nathubhai Rasikdas v. Mulchaod Krishnavallab, 3 Bom. L.R. 535 (537) 
—Held that the responsibility of clearly perceiving and raising points 
which arise upon the pleadings and the evidence, and the proper adjudi- 
cation of which is essential for the ends of justice, rests on the Court 
as much as on the parties or their pleaders. 


1901 


1886 


R. 


ALLAHAB&D. 

G. S. Jones r. H. Ledgatd, 8 A. 340 (353) =6 A.W.N. 107.-A party, who 
originally submitted to an arbitration but who, after the award is 
delivered, opposes the filing thereof in Court, must show, by positive 
evidence, that it is open to any of the objections mentioned in S. 520 or 
S. 621 of the Civil Procedure Code (Act Xf\’ of 1882) eocrespouding to S. 327 of the 
old Code. 


1894 


R. Amrit Ram r. Disrat Bam. 17 A. 21 {F.B.) = 14 A.W.N. 187.-The Court 
has jurisdiction to enquire into the question whether the parties did refer 
the matter to arbitration, when one of them denies it. 


(40)-S. S55—Evide}ice. On an appeal to the High Court, that 

Court, acting under the power conferred by S. 355 of the 
(186fi) Code of Civil Procedure, Act VIII of 1859, ex mero viotu, 
called for and examined fresh witnesses. Held, that such 
power should be cautiously exercised, and the reasons for exercising it 
recorded or minuted by the High Court on the proceedings ; as, first, the 
witnesses may be such as the parties to the suit do uot wish to call; and 
secondly, the new evidence may not be sufficiently extensive to satisfy 
the ends of justice. Sreemanchunder Dey v. Gopaulchunder ChtckerbuUy. 

7 W.R. 10 (P.C )= I Suther. 651 = 2 Sar. 215=-11 M.I.A. 28. 

CALCUTTA. 


NOTES, 

1867 


F. 


1901 


--F. R. Snadden t>. Todd. Finlay & Co., 7 W.R. 313.—Courts 

are bound to abstain from admitting further evidence in appeal without 
any substantial cause for so doing, to be recorded in the proceedings. 

Ambica Prosad v. Gopal Buksh Das, 1 C.L.J, 580 (884, 658).—It is 
true that the Court has the power, under S. 568, C.P.C., 1882, to admit 
additional evidence; but the power must be sparingly exercised. 

N.B.— See. also, under BENAMI TbANSACTIONS, 7 W.R. 10. No. 3, »upra. 

( 41 )-S. 355—Iieasons for admitting fresh evidence on appeals 

The provision of the Code of Civil Procedure (Act VIH 
(1867) of 1859, S. 355), which requires the Judges who admit fresh 
evidence on an appeal to record their reasons, though not a 
condition precedent to the reception, pf the evidence, is yplj ope that opglit- 
40 
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Notes. 


CIVIL PROCEDURE CODE—(Con/i.merf). 

-1.—(Act VIII of I8S9)— (Continued). 

to be strictly complied with. Giuuja Gohind Munchd v. The Collector of 
the Ttvcntxj-four Pergunnahs 

7 W.R. 21 (P.C.)= I Suther. 676 = 2 5ar. 284 = 11 M.I.A. 345. 

CALCUTTA. 

-R. Jugobundhoo Deb v. Goluck Chundec Holdar, 10 W.R. Cr. 

228.—A defendant who had not chosen to give evidence in his favour 
cannot be called by the Court of appeal to give evidence in his favour 
on a point wherein his case had proved weak. 

Lowa Jba v. Bisseshur Singh, 11 W.R. 6 (7l.—Where the Judge has given no 
reasons for admitting evidence at the appeal-stage, and after it had been 
rejected by the Court of first instance, his judgment is defective. 

Befaarco Lai Nandee v. Troyluckho Moyee Burmonee, 12 W.R. 223 (224) 
= 3 B.L.R. 347 (348).—The Privy Council have held that this section 
(S. 355, C.P C., 1959) does not make the act of the Judge in recording 
the reasons for receiving the evidence a ‘ condition precedent to the recep- 


1868 


■R. 


1669 


R. 


1869 


tion of the evidence. ’ 


•CoDB. Bhugwan Chunder Chose v. Raj Coomar Goohoo, 13 W.R. Cr. 308.— 


1871 


■R. 


1870 Where evidence has been taken, it must not be rejected because the Court 
has omitted to record its reasons for admitting it. 

Kulpo Singh v. Thakoor Singh, 15 W.R. 429 (430).—Taking fresh evidence 
is a matter of discretion, and if the lower appellate Court does not see any 
reason for admitting fresh evidence, the High Court will not interfere. 

Hafiz Abdul Kurrim v. Sri Kissen Rai, 11 C. 139 (141).—The recording 
1884 reasons by the Appellate Court for receiving addltiongtl evid^ce is not 

a condition precedent to the reception of such evidence. 


R. 


MADRAS. 

-R. Srinivasachariar v. Rangammal, 18 M. 94 (97).—The po.wer of the appel- 

1894 Court to receive fresh evidence is wholesome, but it ought to be exer¬ 

cised cautiously and within proper limits. 

(42) -S. 355 —Discovery of fresh evidence — Aj^plication for review. 

The High Court decided a case irrespective of certain docu- 
(1868) ments brought forward by a party at the hearing of the appeal, 
and afterwards rejected an application for a review of that 
judgment. In an application to the Privy Council for special leave to 
bring in those documents, heldy that further evidence ought not to be 
admitted under S. 355, Act VIII of 1859, that there was great danger in 
the Court of ultimate appeal lightly introducing evidence which had not 
been under the consideration of the Courts below, and which the parties 

had had no means of testing. Gobind Swiddri Debia v. Jagadamba Dehia. 

3 B.L.R. 25. 

(43) -Ss. 376 and 378—Beview of an order by a District Court 

refusing an application to compel registration—See Kegistration Act 
(VIII OF 1871), No. 3, 2 C. 131=3 LA. 221. 
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CIVIL PROCEDURE CODE-lContiniied). 
-1.—(Act VIII of 1859)—{Concluded). 


(44) 


•S. 378— 


grounds for review 
(P.C.). 


Review of judgment—Oral application for enlarging 
See Review, No. 2, 11 M.I.A. 487 = 9 W.R. 23 


-2.—(ACT XXIII OF 1861). 

(l) Act XXIII 0/1861, 5. 10— Interest awarded by decree. The 
Court must exercise a judicial discretion in awarding interest 
(1880) under a decree, and would not be justified in granting an 
inordinate and unusual rate of interest. The rate of interest 
to be allowed on the principal amount in a suit up to date of decree ought 
to be that, if any, which has been fixed by contract, express or implied, 
between the parties. Sophia Orde y. Alexander Skinner 

3 A. 9i =7 I.A. 196 = 7 C.L.R. 29S. 

MADRAS. 

NOTES.-R. Ramachaudca v. Devu, 12 M. 485 (486).—A creditor who 

1889 stipulates for interest at a particular rate is entitled to interest at that 
rate up to the date of the decree* 

-R. The Commercial Bank of India v. Ateendrulayya, 23 M. 637 (642).—In 

principle there is no difference between a mortgage-decree which has 
1900 become absolute and an ordinary decree for money. After the day fixed 
for payment or on the passing of the decree, as the case may be, the 
rights of the parties under the contract become merged in the decree, and afterwards 
there is no more reason forgiving interest at the coutract-rate in the one case than 
there is in the other. 


CENTRAL PROVINCES. 

-R, Lala Onkar Das v. Brij Lai, 17 C.P.L.R, 36 (40).—Under S. 209, C.P.C., 

1904 Court has a discretion as regards allowing interest after the 

date of institution. 


(2)-S. 11 — Person sued in a representative character _ Party to 

suit. A person sued in a representative capacity cannot always 
(1872) be regarded as not a party to the suit, within the meaning of 
S. 11 of Act XXIII of 1861. There are cases, in which even 
a person sued in a representative character can be made personally liable; 
(e.g.) a case where such person has inherited assets from a deceased 
person but has not duly accounted for the same. 

In a case, then, in which a decree has been properly passed, and 
proceedings taken under it to obtain execution against a party in a 
representative ch^ixacter, there is no gopd reason for saying that he should 
not be considered a party to the suit with respect to any question, which 
may arise betweqn him and the other parties, relating to the execution of 
.the decree, within the meaning of S. 11 of Act XXllI of 1861 tcorrespond- 
ing to S. 244 of the present Civil Procedure Code (Act XIV of 1882),] 
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CIVIL PROCEDURE CODE— 

2.—(Act XXIII of 1861)— {Coiitviued). 

In this case, wliere thece was no decree in a previous suit warranting 
execution against the plaintiff’s estate (the plaintiff having been sued in 
a representative character), held, there being no question in the previous 
suit properly relating to execution of the decree therein, that, therefore, 
the present suit, which called in question the validity, as against the 
plaintiff, of a sale in execution of the decree in such previous suit, was 
maintainable. Chowdhrj Waked Aii v. Mussavmt Juvuijee 

18 W.R. 185=11 B.L.R. H9 = 3Sar. 139. 

CALCUTTA. 

Notes.- R. Chowdhry Wahed Ali v. MulUck Enayet Ali, 20 W.R. 31 

(32).—Any act of the Court done iu the course of execution proceedings, 
1873 e.g., the confirmation of a sale, is an act done in keeping the decree in 

force. 

-R. Oseemunuissa Khatoon f. Ameeroonnissa Kbatoon, 20 W.R. (Cr.) 162.— 

Any question arising as to the right to execute a decree against a person 
1873 in his representative capacity, as against his private property on the 
ground that he had received the property of the deceased or that the 
property in question was really that of the deceased, ought to be determined during the 
progress of execution proceedings. 

-H- Ameeroonnissa Kbatoon v. Meet Mahomed Mozuffur Hossein Chowdhry, 

20 W.R, (Cp.) 280 (282).—Where) a party, although sued it; a tepre- 
1873 sentative capacity as it is called, has had a decree passed against her under 
S. 203, C.P.C., i8o9, in that case, any objection of bersiu her personal tight 
to the property could not be dealt with tinder S. 246 of the same Code. As the proceed¬ 
ings under S.s. 210 and 211 are to be dealt with in the same manner as those under S. 203, 
it appears that the same principle applies. That being so, the case appears to come 
clearly under the terms of S. 11, Act XXIII of 1861 ( = S. 244, C.P.C., 1882 = S. 47, 
C.P.C., 1908). 

-R. Mooraree Singh t'. Puryag Singh, 2 C.L.R, 189 (191).—A person joined in 

the suit as the legal representative of a deceased defendant prior to decree 
1878 is so distinctly a party to tbesuit, that under certain conditions his own 
private property may be attached and sold ; and the question of such 
liability may be ascertained in the suit in which the decree is made, during the course 
of execution proceedings founded on such a decree. 

-Cons. Kanai Lai Khan v. Sashi Bhusan Biswas, 6C.777 (782) = 8 C.L.R. 117. 

—The remarks of the Privy Council do not go the length of establishing 
1881 the proposition that a party sued in a representative character is a party 
within the meaning of S. 11 of Act XXIII of 1861 ( = S. 244, C.P.C., 1882} 
for all purposes, and irrespective of the nature of the representative character in which 
such person is a party; or, in other words, a person, who is a party to a suit in any 
character, cannot be held to be a party in every other character which be may fill. • 

-R. Saroda Churn Chuckerbutty v. Mahomed Isuf Meah, 11 C. 376 ( 378 ).—No 

separate suit would lie to set aside an execution sale on the ground that a 
1865 sale had been brought about fraudulently without proper notification and 
at a time when the execution of the decree was barred by limitation. 
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CIVIL PROCEDURE CODE-(Con/i«a^rf). 

2. (Act XXIII of 1861)— (Cvnlinued). 

R. Roop Lai Dass r'. Bekani Meah. 15 C. 437 (444).—Where the judgment- 
debtor claims the property which is the subject-matter of the attachment. 

1888 either on his own account as his own property, under whatever right, or 

as the representative of third parties in which representative capacity he 

has been sued, the question is properly one between the parties to the suit under 

S. ?44. C.P.C.. 1882. But, where the judgment-debtor raises the claim or objection on 

behalf of third parties who are not represented before the Court, the order must be 

regarded as one under S. 280, and the only mode in which that order can be contested 
is in a regular suit as provided by S. 283. 

-R. Rajrup Siugh r. Ram Golam Roy. 16 C. 1 (6).-In cases in which a person 

is originally made a party in a representative capacity or he is sub- 

1888 sequently made a p.irty in consequence of the death of an original party 
before decree, it is clearly .settled that such a person is a party to this 

suit within the meaning of S- 244, C.P.C.. 1882. and that a question between him and 
the decree-holder as to whether property has come to him as the representative of the 
judgment-debtor, and so is liable to be taken in execution of the decree against him as 
such representative, or on the other band, belongs to himself alone and not in such 
representative character, is one that must be decided in the execution proceedings and 
hot by suit. 

-P. Mungeshar Kuar v. Jamoona Prashad. 16 C 603 (606).—The question 

whether property is liable to be sold in execution of a decree, arising in a 

1889 dispute between the decree-holder and the representatives of the judg¬ 
ment-debtor brought on record after decree, is one to be determined 

under 8. 244, O.P.C., 1882. 

——F. Ram Prosad Pandoy v. Jagannath Ram Marwari, 6 C.W.N. 10 (13) = 30 C 
134.—A defendant released from the operation of the decres passed in the 

1901 suit to which he was a party must, as regards the execution of that 
decree, be considered a stranger and not a party to the suit in which he 
had no further interest or concern. 

-R. Amar Chandra Kundu t». Sebek Chand Chowdhury, 34 C. 642 (656)_The 

liability of the son to pay his father's debt under a decree passed 

1907 against the father alone out of his share in the ancestral property can be 
determined in execution proccediogs to which the son has been made a 
party as legal representative of his father. (Harington and Geidt, JJ., dissenting.) 


MADRAS. 

-R. Arundhadhi v. Natesha, 5 M. 391 (893).—No separate .suit lies from an 

order rejecting the application of a person brought on record ns the 
1882 legal representative of a deceased party before decree, to have it deter¬ 
mined whether the properties attached were properly liable to the decree 
because the order must be regarded as one passed under 8. 244 on a question arising 
between persons who are to be regarded as parties to the suit. 

_Relied on. Kuriyali w. ilayan, 7 M. 258 (288).—The question whether the 

property mentioned io the decree was available for execution ari.sing 
1863 between the decree-holder and the representatives of the judgment- 
debtor, brought on record as such after decree, is one falling under 
S. 244, O.P.O.. 1882. 
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-2.—(Act XXIII of 1861)— (Continued), 

R. Ariabudra v. Dorasami, 11 M. 413 (415).—The question whether the son’s 
pious obligation under the Hindu Law to pay his father’s debt out of his 

1888 share in the ancestral property is not one relating to the execution of a 
decree against his father, within the meaning of S. 244, because the 

obligation under the Hindu Law is one quite distinct from that created by the decree. 

-R. Suppammal v. The Collector of Tanjore, 12 M. 387 (390).—A heir claim¬ 
ing by inheritance through the judgment-debtors, whose properties were 

1889 sold, cannot maintain a suit to set aside a sale of the property, on the 
ground that they were subject to trusts, because the heir did not possess 

any independent interest which did not pass by the sale inasmuch as the claim was 
passed on inheritance alone. 

-R. Ramanathan Chettiar v. Levvai Jlarakkayar, 23 M. 195 (199).—No appeal 

lies against an order passed with regard to a party to a suit, against whom 

1899 there is a personal decree, in respect of any claim he may set up to hold 
property attached in execution of that decree as a trustee on behalf of 
third persons not parties to the suit. 

-R. Rangan Pattar v. Lakshmi Neithiar, 14 M.L.J. 137 (138).—An objection by 

the defendant that immoveable property attached in execution of a decree 

1902 is not the private property of the judgment-debtors but that of tavazhi 
consisting of the defendant, the judgment-debtors and others, is one 
falling within S. 244, C.P.C., 1882. 

-F. Vengapayyan v. Karimpanakal Parvati. 26 M. 501 (502).—The question as 

to whether the improvements on the land which were attached in execu- 

1902 tion are the properties of the deceased judgment-debtor which have come 
into the hands of his representatives as such, or whether they belong to 
such representatives in their own right, can be and ought to be decided under S. 244, 
C.P.C., 1882. 

ALLAHABAD. 

-F. Ram Ghulam v. Hazaru Kuar, 7 A. 547.—The question whether the 

property attached is part of the estate of the deceased judgment-debtor 

1885 and liable to be taken in execution of the decree, or is property which the 
defendant (i.e., the legal representative of the deceased) can claim in his 

own right and something apart from the estate of the deceased, is one falling under 
S. 244, C.P.C., 1882. 

D. Bahori Lall v. Gauri Sahai, 8 A. 626.—The mere circumstance of the 
representative of a deceased judgment-debtor becoming the representative 

1886 also of a deceased third party, who was objector in execution proceedings, 
will not preclude him from prosecuting those objections, and the adju¬ 
dication upon such objections falls beyond the scope of S. 244, C.P.C., 1882. 

-R. Mulmantri v. Ashfak Ahmed, 9 A. 605 (608).—The question whether the 

property attached belongs to the judgment-debtors as their own private 

1887 property and not the property which came within the scope of the decree, 
is one falling under S. 244, C.P.C., 1882. 

-R. Seth Chand Mai v. Durga Dei, 12 A. 313 (316).—Same as in 9 A. 605, 

1889 noted above (Tyrrell, J., diss.). 
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CIVIL PROCEDURE CODE-{Continued). 

-2.—(Act XXIII of 1861)—(Coniinued). 

-R. Lachmi Narain u. Kunji Lai, 16 A. 449 (459).—A question relating to 
the executiou of a decree obtained against a Hindu father, as against the 
1894 joint family property in the hands of the son in a proceeding against the 
son in execution instituted after the death of the father, does not fall 
under S, 244, C.P.C., 1882. 

-P. Beni Prasad Kunwar u. Lukhna Kunwar, 21 A. 323 (327).—Same as in 

1899 7 A. 547 at p. 318, supra. 

-P, Kalka Prasad t). Basant Ram, 23 A. 345 (350).—A defendant against whom 

no decree is passed is not a party to the suit within the meaning of 
S. 244 (c). 

BOMBAY. 

-P. Nimba Harishct v. Sitaram Paraji, 9 B. 458 (460).—The question (whether 

the property attached was liable to such attachment) arising between the 
1885 dcctee-holder and the representative of the deceased judgment-debtor, is 
one falling under S. 244. 

-R. Gowri v. Vigneshwar, 17 B. 49 (52).—The intention of the Legislature in 

framing this enactment appears to be to dispose, in a single litigation, of 
1892 all questions in reference to the subject*matter of that litigation arising 
between parties once properly brought before tho Court. 

-R, Ahmed bin Shaik Essa KhaliSa v. Shaik Essa bin KhaliSa, 18 B. 495 

(504).—A question relating to the rights of the parties, in consequence of 
1694 the non-execution of a decree that had become incapable of execution by 
reason of events subsequent to the decree, is not one relating to the execu¬ 
tion of the decree under S. 244, C.P.C. 

- P. Trimbak Ramrao Desbpande v. Govinda, 19 B. 328 (331).—Same as in 

1694 9 B. 458 noted above. 


_R, Mucigeya v. Hayat Saheb, 23 B. 237 (241).—An exception has been recog¬ 
nised in the case of objections raised by the legal representative as trustee 
1898 for a religious endowment or charity, that the property attached is not 
liable to be sold in execution of a decree against his predecessor-in-title. 
Such objections have always been considered as made under S. 278 and from orders 
passed on such applications there is no appeal, and a separate suit is the only remedy. 

_p. Mahomed bin Abdulla v. Bai Cooverbai, 6 Bom. L.R. 1043 (1048).— 

Proceedings under S. 89 of the Transfer of Property Act are not proceed- 
1904 iog® execution of a decree but in continuation of the original suit. In 
order to enforce a decree which establishes a mortgage and direct the sale 
of the mortgaged premises, it is not necessary to issue an attachment, and any question 
th t arises as to the order absolute for sale made under a mortgage-decree is not a 
question relating to the execution of the decree, within the meaning of S. 244, C.P.C., 

1862. 

_Kashinath v. Baji Pandurang, 11 Bom. L.R. 689 (706)=8 Ind. Ca*. 768.— 

Whether property was ancestral or self-acquired, liable or not, in the 
ld09 hands of the sons to satisfy their father’s debt under the Hindu Law, is 
a question relating to the execution of the decree and cannot be raised in 

a sepawt® suit. 
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PUNJAB. 

-P. Munshi Aziz-ud-din f. Mussaramat Dulhan Begam, 88 P.R. 1886.—Where 

a decree against a person in a representative capacity has been properly 

1886 passed and proceedings taken under it to obtain execution against the 
party in bis representative character, he should be considered a party to 

the suit with respect to any question which may arise between him and other patties 
relating to the execution of the decree. 

1887 -R- Kashi Ram v. Harnam Das, 47 P.R. 1887. 

- Appl. Ram Cband v. Ghnlu Shah. 87 P.R. 1887.—Where execution has been 

properly taken against the representative of a deceased judgment-debtor 
1887 under S. 234 of the Code, and the said representative has made an 
objection to the sale of the property atUched on the ground that it is 
ancestral property, the question thus raised is a question arising under S. 244 (c) of 
the Code. 

(3) -S. 11—See EXECUTION OF Decree. No. 11, 24 W.R. 193= 

15 B.L.R. 383- 2 I.A. 219. 

(4) -S. 38—See Registration Act (VIII of 1871), No. 3, 2 C. 

131--3 I.A. 221. 

-3.—(ACT XIV OF 1882). 

(1) -Ss. 2, 5 and 40—See No. 32, infra, 23 A. 152 27 I.A- 209. 

(2) -S. 12—See Act VIII of 1885 (Bengal Tenancy), No. 6, 

30 C. 1033=8 C.W.N. 1 30 I.A. 177. 

(3) - S. 13— Sivaganga sanad of 1803— Failure of suit alleging 

fraud— Possession knoxun aiul acquiesced in prior to adjudica- 
(1894) tion. The High Court of Madras dismissed, on the facts, a 
suit brought in 1886, grounded on fraud, attributed to the 
lineal ancestor of the principal defendant, in obtaining, in 1803, the 
grant of the sanad of the Sivaganga Zemindari, to which the plaintiff 
claimed title. The plaintiff’s case was that the defendant’s ancestor, the 
younger of two brothers, had fraudulently caused the sanad to be made out 
in his own name, whereas it was intended to be, and ought to have been, 
a grant to the elder brother, who was the plaintiff’s lineal ancestor. 
Those through whom the plaintiff claimed had not made any such charge, 
although they had knowledge of all the facts connected with the grant of 
the sanad of 1803 to the younger l)rother, and with the long possession 
by him and his descendants, among whom there had been litigation, 
resulting in a decision as to the ownership:— Held, that this suit could 
nob be maintained to re-open the question. Bala Gauri Vallaha Tevar v. 

Periasami Udayar Tevar ... 17 M. 384 = 21 I.A. 93 = 4 M.L.J. 139 = 

6 Sar. 466. 
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13.—Ees iudica.ta.~Pnor decree between the same parties 

iifiaa\ ■ r claim—?7ot arriving at a final decision. In a 

U839) former suit, between the same parties that were now in liti- 
- ^ gation. in which the same claim upon title was made, a de¬ 

cree dismissed the suit. But the judgment in the former suit stated that 
it was left open to the plaintiff to sue again, and that no matters affect¬ 
ing the rights of the parties were decided between them. Held, that the 
prior decree was not a 6nal decision within the meaning of S. 13 of the 
f Code of Civil Procedure, and the defence oi res judicata was not main¬ 
tained. Parsotam Gir v. Narbada Gir, 21 A. 505 = 26 I.A. 175=3 C.W.N 

SI7=1 Bom. L.R. 700 = 7 Sar. 538^ 
BOMBAY. 

Notes.' -D. Subban v. Jiwanbhat, 4 Bom. L.R. 25 (26).—The decision 

1901 of the Privy Council in 21 505, i»i which it wm left open to the 

plaintiff to bring a fresh suit, has no application to the present case. 

ALLAHABAD. 

-R. Musammat PhiknaT. Rahraat niab. 2 Ind. Caa. 622.-In a suit the Court 

decided that the application for permission to sue on behalf of other 

1909 persons interested, under S. 30 of the C.P.C., 1882. had come too late 
and dismissed the suit. Held, that the suit could not be said to have 
been finally decided. It could not operate as res .judicata to a subsequent suit brought 
upon the same cause of action. 

(5) -S. 13—Ees judicata—Parties. The principle of res judicata 

has no application in a dispute between parties, all of whom 
(1903) claim under the person in whose favour the decision in the 
previous suit was given. Syed Asgkar Meza Khan v. Syed 
Mahomed Mehdi Hossein Khan ... 30 C. 556 = 7 C.W.N. 482 = 

30 I.A. 71 =8 Sar. 439. 

(6) -S. 13—Same qtiesiion directly and substantially in issue 

informer suit—Parties in subsequent suit same as in previous 
(1904) suit, or their representatives—Binding nature of decree in 
previous suit. A talukdar executed a deed of gift, in favour 
of his grandson by his first son. of nearly the whole of the talukdari estate. 
Differences arose, afterwards, between the talukdar and his grandson' 
The talukdar brought a suit for a declaration that, notwithstanding the 
deed of gift, tbe estate and the power to dispose of it by will, were vested 
in him. This suit was compromised. Sometime after. Rajah Rampal 
Singh, the grandson above referred to, conveyed by a registered deed 
certain villages in the estate to his wife. The talukdar and his second son 
filed a suit asking for the cancellation of the above deed and to displace 
the possession of the grantee. It was then held that, by virtue of the 
previous decree, Rajah Rampal Singh, above referred to. had only a life 
41 
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interest in tlie talukdari property, the subject of the previous suit. A 
little later on, in execution of a decree against Rajah Rampal Singh, a 
talukdari village was sold. Thereupon, another grandson of the talukdar, 
by Ids second son, brought a suit against the purchaser at Court-sale, the 
decree-holder and Rajah Rampal Singh for a declaration that, as immediate 
reversioner, by virtue of the first decree, he was entitled to the absolute 
estate in the mouzah sold after the death of Rajah Rampal Singh. The 
plaintiff contended that he was claiming under the provisions of S. 13, 
C.P.C., inasmuch as the previous suit had decided that the Rajah was 
entitled only to a life interest. Held, that the plaintiff’s father was aparty 
to the second suit and the question directly and substantially in issue was 
whether he had a contingent or vested interest under the compromise 
decree first passed. It was then held that the plaintiff’s father had a vest¬ 
ed interest in the properties in dispute and Rajah Rampal Singh only a 
life interest with remainder t)o the plaintiff. Held, consequently, the 
plaintiff was entitled to a decree by the rule of res judicata. Rajah 

Rampal Singh v. Ram Ghulam Singh ... I C.L.J. 46 = 27 A. 37 = 

2 A.L.J. 237 = 32 I.A. 17 = 8 Sar. 727. 

CALCUTTA. 

-R. Lilabati Misrain u. Bishun Chobey, 6 C.L.J. 621 (631).—There 

can be do question that where a decree has been obtained upon u (air trial 
1907 in a suit by or against a Hindu widow, or daughter or mother, the decree 
is effectual and operative as against the reversioner, unless it can be 
successfully impeached on some special ground. 

( 7 )-S. 13—‘ Res judicata ' — Mortgage — Redemption of entirety. To 

maintain the plea of res judicata, it must appear, from an 
(1905) inspection of the record, that the person, whose interest is 
sought to bind, was in some way a party to the suit. A mere 
intention on the part of one of the parties that it should be for his benefit 
is not enough to support the plea. 

A mortgagor of an undivided share may redeem the entirety, at any 
rate if the mortgagee does not object, and may be compelled to do so if 
required by the mortgagee. Chaudhri .ihmad Bakhsh v. Seth Raghuhar 

Dayal ... 7 Bom. L.R. 912 = 2 C.L.J. 413 = 2 A.L.J. 813= 10 C.W.N. 

1 15=15 M.L.J. 407 = 28 A. I =9 O.C. 7 = 8 Sar. 882 = 32 I.A. 229. 

CALCUTTA. 

Notes. -R. Gulab Koer v. Badshah Bahadur, 10 C.L.J. 420=13 C.W.N. 

1197=2 lad. Cas. 129.—A question of election of remedies arises when 
1909 they are inconsistent. The two remedies (review,, and fresh suit) are not 
inconsistent and there cannot therefore be a question of election of reme¬ 
dies. A suit to set aside the decree on the ground of fraud is maintainable notwith¬ 
standing that a previous application foe review has been dismissed. No question 
of res judicata or estoppel arises. 
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r~ ••—- 


( 8 ) 


13 Res judicata —Award of arbitrators, in excess of juris- 

119071 of- A Committee of Oudh talukdars 

(1907) made an award on a claim (or maintenance, on the ground 

rv, r n u f adoption of the applicant had been established 

kther The '’T 


ileW, that the award did not operate as res judicata. 6rst, because 

tbe Committee was not a Court within the meaning of S 13 Civ Pr 

Code, and secondly, the Committee had no jurisdiction' to ’decide tht 
question of adoption. ^ 


a4n award made by arbitrators on a point outside their jurisdiction 
cannot be accorded judicial validity, by reason of affirmation by an officer 
who has jurisdiction only to approve awards made with jurisdiction. 

When a question is raised as to whether an adoption was ever 
made, and if made, whether made under necessary authority and with 
the usual formalities, a presumption will be made in favour of the adop¬ 
tion, only if it is established that there was an initial probability in favour 
of a valid adoption, and if the conduct of the parties cognisant of the fact 
has been at least consistent with such practice. Bar Sankar Partab Sinak 
y. Lai Raghuraj SiTigh ... ••• C.L.J. I 3 =li c.W.N. 84I = 

9 Boni« L«*R« 757— 17 354 = 4 A»L«J« 497=29 A» 519^2 Al L X 391 

lOO.C. 343=34 I.A. 125. 

( 9 )—S. 13, Expl. II Res judicata — Pre-ewiption, right of. A Hindu 
widow sold a portion of her husband's estate alleging legal 
(1907) necessity. After the sale, the plaintiffs brought a suit against 
the purchasers, claiming a right of pre-emption, and the suit 
was dismissed, on the ground that no right of pre-emption was proved 
In a subsequent suit brought after the widow’s death, by the same plain¬ 
tiffs, to set aside the alienation, on the ground that the estate of the 
husband now passed to them as next male heirs, and that the sale was 
not justified by legal necessity. 

Beld, that what was in question in the former suit was the right of pre¬ 
emption, in respect of what the widow had power to convey and did convey, 
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that is, her widow’s interest, and that the introduction of any question, as- 
to the effect of the conveyance upon the I’eversion, would have been incon¬ 
gruous to the matter of the suit, and, accordingly, the present suit was not 
barred by S. 13, Explanation II, of tlie Civil Procedure Code. The Deputy 

Comviissioncr of Kheri v. Khanjan Sinqh ... 5 C.L.J. 344 = 11 C.W.N. 

474 = 4 A.L.J. 232 = 2 M.L.T. 145 = 17 M.L.J. 233 = 9 Bom. L.R. 591 = 

lOO.C. 117 = 29 A. 331 =34 LA. 72. 

CALCUTTA. 

NOTES.-R. Roy Radha Kissen r. Nauratan Lall, 6 C.L.J. [490.—Even if 

necessity for the loans by a widow is established, before the creditor can 
1907 enforce the contract in its entirety, he must establish the necessity for 
interest at an unusual rate. 

-R. Harikisseo Bhagat v. Bajrang Sahai, 13 C.W.N, 544 (549) =9 C.L.J. 453 = 

1 Ind. Cas. 434.—Where a sale by a widow is partially invalid owing to- 

1909 absence of legal necessity, the whole sale must be set aside, the pur¬ 
chaser accounting for the mesne profits, and the sums expended for legal 

riecessity being set off against them. 

-D. Felaram V. Bagalanand, 6 Ind. Cas. 207.—A sale by a Hindu widow cannot 

be set aside upon payment of the amount which it was necessary for the 

1910 widow to raise to pay off a legal debt, simply because the property sold 
was not sold for a sum which exactly covered the debt. 

CENTRAL PROVINCES. 

-R. Vithu V. Mt. Jrendri, 5 N .L.R. 172 = 5 Ind. Cas. 907.—Where a sale by a 

widow is partially invalid owing to absence of legal necessity, the whole 
1909 sale must be set aside. The burden of proof is upon the alienee, who 
relies on a transaction with a limited owner, to show how it binds a person 
entitled to impeach it, and if he fails to furnish the full proof required, he may 
reasonably obtain from the Court any equity called for by the circumstances, whether 
the reversioner offered to do the equity or not. 

(10) -S. 13 —Court of “competent jurisdiction”—See Kes 

Judicata, No. 44, 12 C.L.R. 520 9 C. 439 9 I. A. 197. 

(lO-ft)-S. 13—Res Judicata—Execution Proceedings—See Res 

Judicata, No. 40. G A. 269 11 I.A. 37. 

(10-5) -S. 13 —Suits relating to different estates—See Res 

Judicata, No. 38. 8 M. 219 12 I.A. 16. 

(11) -Ss. 13, 43. The dismissal of a suit to have set aside an 

order, made in one district, for the sale of the plaintiff’s- 
(1890) interest in property therein, is not a bar, under Ss. 13 & 43, 
Civil Procedure, to another suit to obtain relief against an 
order in another district for the sale of property therein belonging to the 
same plaintiff, or of other property not included in the order for sale 
against which the dismissed suit was directed. 
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13 A. 53=17 I.A. 150*5 Sar. 600 . 

notes p ALLAHABAD. 

•T-Ali y. Nihal Chaod. 15 A 359 / 3 Rfi a 

:r‘ 

claimed or defence se “p ■ • “ Vo, V ■'*>“ 

«up. t Kidc S. 2 Of the Civil Procedure Code of ia82). 


1894 


1899 


R. 


R. Ramu Rai v. Dayal Singh, 16 A. 390 (393). 

Beni Prasad Kunwar y. Mukhtesar Rai 21 A 31fi j 

a suit, one o, .be de,endan.e died. A It Tas obu 'aga 

d'lrdVLVd'v^ ^presenir : 

es..e „e.e 

Ts LTba^d by s. vr:e“:;:bT::.“e,t i T” ‘ 

suit, in „bicb the t: 'r *“ 

defendant. ^ deceased 

F. .Muhammad Umarjan Khan y. Zinat Begam, 25 A. 3B3 (387i -Prn™ fi 

1903 expression "operative decree.” in ihe decision in 13 A 53 it j! 

1903 man. es. that ail ptoeaedings up to the atsessment o, mesne profiVL 

looked upon as proceedings in the suit and in execution. ^ 

R. Sycd Farhat Husain y. Mahomed Ibrahim Ali, 5 Ind. Cas. 325.-A brought 
a suit against Z and V for joint possession. The Court of firor • ^ 

1910 ^amissed the suit. The piaintiolppealed to the D^t 'aln ' DuZ 
Che pendency of the appeal. Y died and his representativpf ® 

brought on the record. The District Judge decreed the appeal as again I z 
itrto have abated as against the representatives of Y. Subsequent th. h ^ ^ 

brought a suit for partition against the heirs of Y and others: hL thlt the r h” ^ 

suit was not barred by res j«dicato either under S. 13 or S .371 of th 

Procedure. 1882. The appeal in the former suit having abated, it could nofh 
have been beard and finally decided. 

BOMBAY. 

-F, Ramacbandra v. Narasinhacharya, 24 B. 251 (254) fPRi-/® 

dismissal ia ti,Kiae does not give rise to the plea of r« 

CALCDTXA. 

- R. Puran Ohand v. Roy Radba Kishen. 19 C. 132 (P.B) —A r ■ 

the ascertainment of mesne profits awarded by a decree for 

■ 1891 . • Art. 178 or 179 of the Limitation Act. 1877. for the purposes^^crf^ 

tion, for. the order referring to the mesne profits in the-d^ee is nT 

the nature of an interlocutory ordm* and* not capable of being executed and ^ “ 

e:P.D.,1882. • <*er8.255, 
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-Appl. Doma Ram r. Raghunath Pandit. 10 C-W.N, 40 (42).—S. 13, C.P.C., 

1862, is DO bar to a fresb suit, when the previous suit is dismissed in the 

1905 defendant’s absence on the failure of plaintiff to adduce evidence, because 
none of the questions either of fact or law, raised by the pleadings of 

parties, was heard or determined in the previous suit. 

-R. Puma Chandra Mandal v. Radha Nath Dass, 33 C. 867 (876) =4 C.L.J. 141. 

—An application for a decree under S,00, Act IV of 1882, cannot be said 

1906 to be an application for the execution of the decree for sale so as to save 
limitation under Art. 179 (4), Limitation Act, 1877. This view as to the 

relation between the decree for sale and the supplemental personal decree is supported 
to some extent by the analogy of the distinction between the execution of a decree for 
possession and a decree for mesne profits after the latter have been ascertained. 

MADRAS. 

-R. Mallikarjunadu Setti v. Lingamutti Pantulu, 25 M. 244 (296).—If a 

defendant, whose liability for mesne profits is declared, dies subsequent 

1902 to the interlocutory decree, his representative must, in order to be charged 
with liability therefor, be brought on record. 

-R. Vythianada v, Vythianatha, 6 M.L.T. 187=4 Ind, Cas. 1040.— Held, that 

the amount of mesne profits being left undetermined by the decree and 

1909 the suit remaining to that extent undisposed of, it was competent for the 
parties to compromise thatgissue and that the Court was competent to 
execute the compromise as part of the decree. 

(12)—Ss. 13, 43— Agreement for sale—Vendee put in possession subse¬ 
quently ejected by vendors—Sale not completed—Suit by vendee 
(1901) for possession and injunction—Similar suit by vendors — Sub¬ 
sequent suit by vendee for specific performance—Omission to 
set up ground of defence — Res judicata. Plaintiffs and defendants entered 
into an agreement for sale of a coffee plantation subject to certain 
mortgages. The plaintiffs paid a part of the consideration money and 
were put in possession of the estate subject to the supervision of the 
defendants. The sale was to be completed and the balance of the price 
was to be paid after a certain time. The purchasers cultivated the 
estate and paid off the mortgages and made some other payments on 
behalf of the vendors. Then disputes arose and each party accused the 
other of delay. The vendors eventually sued for possession of the estate 
and for general relief. The purchasers defended themselves in that suit, 
and sued for possession under S. 9 of the Specific Belief Act and for 
damages and for an injunction. There was no relief prayed and no issue 
framed in either suit on any point except possession and compensation. 
The purchasers did not ask for completion of the agreement, nor the 
vendors for its cancellation. Plaintiffs were allowed the management of 
the estate, but refused possession thereof. After the disposal of both the 
suits, the plaintiffs instituted the present suit for specific performance of 
the agreement for sale. Held that the suit was barred by S. 43, 
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suit, could not be PerJftSt^dZ P"-' 

also, Zl fhe Ju°dlt Co±;e 
decision of fh H gT^urn^43' r““‘ 

24 M. 49J f 6 C W N ,7 3 B 7?"“ 

OC.W.N. 17-3 Bom. L.R. 799-28 l.A, 221 =8 Sar. 117 . 


Notes. 


OU0H. 

R. Mohammad Asghar t-. Amjad Ali, 8 0 C 389 (394i wi 
a person after the dismissal of a suit for no- (394).—Where 

1903 h^.s title to the prope^«; ^“ ^ed 

Ihe previous suit uud based on'the saTe eL?erf‘aetion!’°“'°” 

-:n:^:u“!“" <«■ «>-where a suit 

subse,ue„t suit b, the plaintiff lor a deolara.to;:,rtT“' “ 

party was barred by S. 43, C.P.C. 

Chaudhri Gauga Singh v. Lachmi Narain. 10 0.0.145(149) _\vh 
suit by a puisne mortgagee for sale of the mortgaged pLertv x ^ 
missed on the ground that he did not offer to redeem thl J\ ^ 
a sub.,ueut suit b^ him lor redemption o, the^ ::;;:,r:r- 


1906 


F. 


1907 

A 

sale was barred by S. 43. 


P. 


1906 


(13) 


PUNJAB 

Ganga Ram v. Abdul Rahman, 28 P.R. 1907=93 P L R ions 4*/» 
P.«f.R. I907.-Where the pr.ucipal and interest payable underT^ rt 
gage-bond have beeome due, the mortgagee must sue for both toSbel : 
for, a suit for one of them will bar a subsequent.nit lor the other ’ 


-- VMS. \^U41CI > 

\xo/--Ss. 13 and 43—Party for purposes of discov^rv q .a r 

ATION Act (XV op 1877), No. ]4. 17 B. 341^20 I.A. 1 ^ ^ 

(14) S. 17-Foreigner carrying on business in British Inrlia f k>. u 

agent, if can be sued when cause of action arose in foreien 
Jurisdiction —See Foreigner, No. 1, 26 M. 544. ® country— 

^ 15 )-Foreiffn Court, judgment o/Suits in British Courts on 

judgments and decrees of Courts established in recoani..^ 
(1894) Foreign States-Territorial jurisdiction of each separate Slat 
in personal actions. Jurisdiction being properly territorial 
and attaching, with certain restrictions, upon every person permanentl • * 
temporarily resident within the territory, does not follow a foreigner aft^^ 
his withdrawal thence, living in another State. As to land within th^ 
territory, jurisdiction always exists, and may exist, over moveables with*^ 
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it; and exists in (juestions of status, oi’ succession governed by domicile. 
But, no territorial legislation can give jurisdiction, which a Court of a 
Foreign State ought to recognize, over an al)sent foreigner owing no 
allegiance to the State so legislating. In a personal action, to which none 
of the above causes of jurisdiction apply, a decree pronounced by a Court 
of a Foreign State abscntcm, the latter not having submitted himself 
to its authority, is by international law a nullity. Not to the Courts of 
the State in which the cause of action has arisen, nor in cases of contract 
to those of the locus solutionis, should resort be had by the plaintiffs, but 
to the Courts of the State in which the defendant resides, the Courts of 
the latter State having jurisdiction in all personal actions. Ex parte 
decrees for money were made in the territories of the ruling Chief of 
Faridkot, a State in subordinate alliance with the Government of India, 
against a person who had been employed by that State within its terri¬ 
tories, but had, before suit brought, relimiuished his employment, had left 
the State, and was then, at the time when he was sued, resident in 
another State of \vhich he was the domiciled subject. Held that these 
decrees were a nullity by international law, and could not receive efl’ect 
in a British Indian Court. Becquet v. Macarthy (2 B. k Ad. 951), 
distinguished. The judgment of Blackburn., J., in Schibsby v. Westenholz 
(L. K., 6 O.B. 155), explained. There is no ground for supposing, as did 
one of the Courts below, that no suit will lie upon the judgment of a 
recognized Foreign Indian State. Gurdyal Singh v. Baja of Faridkot ... 

22 C. 222 = 21 I.A. 171=4 M.L.J. 267=1 12 P.R. 1894 = 6 Sar. 503. 

MADRAS. 

Notes. -R. Sivaraman Chetti i’. Iburam Sabeb, 18 M. 327. A suit having 

been brought iu the French Court at Karikal against defendant, who was 

1895 a resident of British India, the latter engaged a v.akil to defend him ; 
when the suit was called on. the vakil said he bad no instructions and a 

decree was passed ex parte without any evidence being adduced. A subsequent applica¬ 
tion by the defendant to have the ex parte decree set aside was held to be time-barred. 
The plaintiff then sued in a British Indian Court to enforce the decree of the Foreign 
Court: Held, the decree being one passed against defendant tn absentem and the 
defendant not having submitted himself to the jurisdiction of the Foreign Court, the 
suit was not maintainable. 

F. Nalla Karuppa SeLtiar y. JIahomed Iburnm Saheb, 20 M. Il2 = 7 M.L.J. 
76.—Plaintiff obtained a decree for money against defendant in the Court 

1896 at Kandy and sought to enforce it in British India. It was found that 
defendant was domiciled and resident in British India. He was not resid¬ 
ing at Kandy, but bad been in partnership with one who was residing and carrying on 
business there. He was interested in some lands at Kandy, which he was occasionally 
visiting Held, the Kandy Court had no jurisdiction over the defendant, and, therefore, 
the suit was not maintainable in the British Indian Court to enforce that judgme;it. 
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- 3.-(Act XIV of 1882)-(C„,„i,.,^<i), 

1906 According ,o the 60030.?prinofp'.efo. E:* “ ’»■ “ 

presence and Mcrual of the cause of action^ I^'j^prudence, temporary 
would each, hy itself, he a ground of iurisdiction. Per sILIl:';";;;:' 

1909 is not countenanced by the comifcv nf ° absent foreigner 

entered into the^t^C 72 

the decree. ^ ‘ passed 


njeiLiitnauAU. 

-R. Bhujbal u. Nanheju, 19 A, 450 = 17 A W N OR —tii, i • ,, 

of a Native State, sued for rent of la„H c f’ a resident 

BOMBAY. 

R. Ram Ravji Jambbekar n. Prahladdas Subkarn. 20 B 133 (1421 f> 
dishonoured hundi. which was drawn by defendant at P ^ ^ 

o;rr:h“a“"^?' 

of Bombay. Previous to the .suit, the defendant p "'gu ^>our6 

ness at Bombay. The defence to the suit being that the High CourTbarno'" T 
because the defendant was at that time a foreigner held tL Hi.h p^ J^«-‘sdiction 

R. R»mbhat n. Shankar Baswant, 25 B. 528 = 3 Born L R fi9 t. • 

fora Court in British India to lake cognizance of a suit for 

1901 an absent foreigner, if the cause of action arises within it, 7 

jurisdiction. This jurisdiction is one given by the Civil Pr^edure'S! 

CALCUTTA. 

-F. Christien «. Delanney. 26 C. 931=3 C.W.N. 614.~A foreign Conw ». 

jurisdiction overaperson. whoisaBritish subject, domicifed an^ 

1899 in British India, who was not within the territorial jurisdiction 

Court either when the suit was brought or previously and wb '' 
subjected himself by any act of his. such as by appearing and defending the TT 
the jurisdiction of that Court. A decree passed by a foreign Court 
person cannot be given effect to in a Court in British India. *g*‘nst such a 

- R. Moazzim Hosseio Khan v. Raphael Robinson. 28 C 64l«3 c W N w 

Here the suit was on a judgment obtained m carte acain^f 7' i 

1901 the Queen's Bench Division of the High Court of Jufif f ‘fi 

It was found that the defendants were not. at the time 0^1^ 
residing within the territorial jurisdiction of the Queen’s Bench Div’ ' * 
residing in British India. Beld, the judgment obtained in England was not 7^*^^ 
because the.defendants owed allegiance to the common Sovereign of Enel T * "uUity, 
^dia and were subject to the supreme legislative authority in the BritishVm^^ British 

42 
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-3.—(Act XIV of 1882) — (Oonlinued). 

-R. Kassim Mamoojee v. Isuf Mahomed Sulliman, 29 C. 509 = 6 C.W.N. 829.— 

Judgments passed in absentum by a foreign Court against a person who, 
1902 at the time of the suit or judgment, was neither permanently nor 
temporarily resident in, or the subject of, the country where the foreign 
Court is situate, cannot be enforced against him in British India. 

BURMA. 

-R. Cooverjee Ladha v. Sulcmau Ismail. 2 L.B.R. 47 (49).—The Code of Civil 

Procedure makes provisions for suits against foreigners not resident in 
1902 British India, and a Court, when the cause of action has arisen within 
the local limits of its jurisdiction, is bound to entertain such a suit. 

PUNJAB. 

-Relied upon. Ram Chand v. Bartlett, 75 P.R. 1909 = 92P.W.R.1909 = 99 P.L.R. 

1909 = 3 Ind. Cas. 522.—The High Court of Justice in England has 
1909 jurisdiction over a British subject, who has made a contract, with the 
plaintiff in England, which was intended to be performed in England and 
a breach whereof has taken place there, when service of the writ of summons has been 
effected upon the defendant in British territory, notwithstanding the fact that be is 
a native resident of British India. 

SIND. 

-R. Louis Dreyfus & Co. v. Miran Bux, 3 S.L.R. 45 = 1 Ind. Cas. 965.—-A contract 

was entered into and was performable outside the territorial jurisdiction of 
1909 the Karachi Court, but the parties agreed between themselves that, for 
the purposes of the litigation, the contract should be deemed to have 
been entered into in Karachi. In an application to file an award passed in pursuance 
of the terms of the contract: Held, that the agreement of the parties could not vest 
the Karachi Court with jurisdiction. 

(16) -S. 25—A superior Court cannot make an order of transfer of 

a case unless the Court from which the transfer is sought to be made has 
iurisdiction to try it — See. further. Act XY of 1I?59, No. 1, 9 A. 191 -13 
l.A. 134. 

(17) -Ss. 30 and 34— Parties—Joinder of parties — Limitation — 

Signature of plaint by one of several co-plainti^s. There is no 
(1889) rule that a person named as a co-plaintiff is not to be treated 
as a plaintiff unless he signs and verifies the plaint. Three 
suits for money were filed by one of three joint-creditors, the others being 
named as co-plaintiffs with him in the plaints, which he alone signed and 
verified. An order was made by tlie Court after the filing of the plaints 
that one of these joint-creditors should be added as a co-plaintiff, as if he 
bad not been on the record already. If the date of that order had been 
the date of suit brought, limitation, under Act XV of 1877, sch. II, art. 67, 
would have applied ; but it was held, that all the joint-creditors became 
plaintiffs, when the plaints were filed, the order adding parties being in¬ 
operative, and that the suits when instituted were not defective for want 

of parties. Mohini Mohun Das v. Bungsi Budden Saha Das ... 

17 C. 580 = 5 Sar. 498. 
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CIVIL PROCEDURE CODE-(Co„, 

3--(Act XIV of I882)-(Co..ii„wd). 

NOTES__ p ALLAHABAD. 

not signed by plai„\'ifl?r°ht“ltth!L*ed°^“? 

Snob a detect can be waived by defe d ^oid. 

with the knowiedge of the plintiS or i. 
any stage of the suit. Plaint,S, or can be cured by amendment at 

PUNJAB. 

Moti Ram f. Sant Ram. 103 P R iOM . . 

and verify the plaint oo behalf of oth^ sign 

Court should have directed the amenl^ Partners also, and the lower 
plaintifl. ^ amendment as to the description of the 


•R. 


1902 


(18) 


5. iS—Splitting Claims. A decrPA fnv rt 
instituted on 2nd June lft 7 d fo^.u t ^ suit 

(1885) breach of contract for “ »• 

according to“ rtlms of ''‘“® 

profits of the land for 1283 F wbieh 

brcwbl lb. „„ ,„u. ^ j, J„2'“•" 

for the breach of the same contract claiminc fk ^ damages 

1284, 1285 and 1286 P. (^8^ 77 to Tsts 7 

Court had rightly decided that, in regard to Act X of W7 S 

plaintiff could not recover so much of the orofit*! a« k h i ’ f' 
at the date of the institution of the prior suit, inasmuot as the 
respect of such profits might have been included therein H u‘“ 
for the two years 1284 and 1285 F. which had ovn' a u 
was brought. Madan Mohan Lai v. Lala SheosankerslT'"' 

madras. C. d82 = d sar. 677. 

-i, ,or ,aod. 


Notes. 

1887 


F. Venkoba 


1891 


D. 


-- V. 11 in, jgi —Pircf 

tz'jr'::: »»'=-“i: 

CALCUTTA. 

Lalessor Babui v. Janki Bibi. 19 C. 61S.—Cliiim= 
for mesne profits are distinct. Though mesne 
under 8. 44 of the Civil Procedure Code in a suit ^ 

to claim the same in a suit for recovery of land doM omission 

subsequent suit for mesne profits alone. °° necessarily bar 

-Appl. Syed Abdullah v. Hurkisben Singh. 2 C.L.J. 490 «9il q .o ,, .w 

1832, includes accidental or involuntary omissions ' 

‘ deliberate relinquishment, and cannot be controlled T 

tions of the motives of the party to whom it is to be applied"'^ ooosidera- 

The claim for rent for several successive years constitutes one wh 1 * I • 
spect of the cause of action within the meaning of 8. 43, C.P.Q. 1882 ° * re¬ 

claim ioE one year may be taken to have been extinguished by 'satisfa though the 
quently revived by cancellation of such satisfaction. ° eubse- 


1905 
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-3.—(Act XIV of 1882)— 

-Expl. Satyabadi Behari v. Hiiabati. 34 C. 223=3 C.L.J. 192 (200). A 

inottgag*^e who refuses a valid tender does so at bis risk; he does not 
1907 thereby cease to be a mortgagee, and whatever is due to and from him 
after the date of the tender should be included in the accounts taken 
in a subsequent suit for redemption. 12 C. 482 which deals with the question of main¬ 
tainability of suits for mesne profits, apart from suits for possession, does not apply to 
such a mortgage suit. 


BOMBAY. 

-D. Bhimrav v. Sitaram, 19 B. 532 (538).—When a decree for partition is 

silent as to subsequent mesne profits, a claim for the same may be asserted 
1894 by a separate suit; to such a suit, the reason of the rule in 12 C. 482 does 
not apply. 


BURMA. 

-R. Maung Chit Le f. Maung Pan Nyo, Maung Saw Pwa, U.B.R. (1904), 

1st Qr.. Civil Procedure, 42. 43.—Mesne profits which can be claimed in 

1904 a suit for immoveable property up to date of suit, but which were not 
claimed, cannot be subsequently sued for, the cause of action being one 
and the same. 

-R. Ma Nyeiu & Po Lu v. Ma Kon, 3 L.B.R. 56 (58).—A suit brought for 

possession of immoveable property, against persons who claim under a 

1905 title found to be bad, and which does not include a claim for mesne profits, 
bars a subsequent suit for those profits accruing before the date of filing 

■of the first suit. 


OUDH. 

— R. Shahamat Husain v. Murli Pr.isad, 9 O.C. 224 (226).—When a plaintiff, at 
the date of his suit for possession, is entitled to mesne profits, he must 
1906 claim them in the same suit; a separate suit for those profits is barred 
under the provisions of S. 43, C.P.O., 1882. 


(19)- S. 43— Relinquishment or omission to sue for portion of 

claim—Mahomedan Law—Succession of a Mahoniedan widoto 
(1893) by local custom to a life-interest in the estate of her husband 

Cause of action in her suit for dower distinguished from that 
in her suit for such estate. A decree io a suit brought by a Mahomedan 
widow against the brother of her deceased husband, declaring her right to 
possess for life the estate of the latter in accordance with a proved local 
custom, with an order for possession, was affirmed. A decree in a suit 
previously brought by the widow against the same defendant for her 
dower, gave no occasion for the application of S. 43 of the Civil Proce¬ 
dure Code, having been made upon a cause of action distinct from that 
on whicli the present suit was founded. Mahomed- Riasat AH v. Hastn 

Banu ... ... 21 C. 157 = 20 I.A. 155=6 5ar. 374 = R. and J.’s No. 133 

(Oudh). 
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Notes b CSLCUTTA. 

«■ Abbas V. Passihuddin, 21 C. 113 (4151 „ , 

‘tion Act. the defeodant is f«S).-Lnder Art. 109. 


1897 


1904 

1910 


1902 


-a.., V. iithsinuadin. 24 C 119 

Limitation Act. the defendant is liable for th^ ^ Art. 109 . 

ber or which she might have with dulVv ^ V 

years before the date of suit and * received duriug the three 

years^ed has no reference to the time when^entsfaT^^^^^ The period of three 

. ohabharat Shaba y. Abdul Hamid. 1 C L J 73 fgOt i f 

AcM 877, does not apply to a suit for thA d ' limitation 

able property under S. 42 of the Specific ‘i^ieto immove- 

such a case. Act; Art. 120 applies to 

■R. Fayez Ali Khan o. Sitara Begum. 7 lod. Cas. 704. 

madras. 

1903 (189,. Ayyar. 26 M. 760 (772) -13 M.L.J. 413 

p Ak.1 , . - ALLAHABAD. 

F. Abdul Aziz p. Aziman. 5 Ind. Caa. 294-ir , « • 

404 A cJamied her share under the Muhammadan plaintiff 

1910 under which the defendants held exclusi™ nn '‘^PU'^iated a Will 

smf ,h, c.ain.ed m.i„.eo..ce underthe 

suit was not barred by res judicata. tbe subsequent 

P ir ■ x, 

—F. K..«r Began. «. M. Nieem Ahmed. 11 O.C. 69 (70) -Tb. 

1908 « claim for dower is distinct from the ca„/. 

the inheritance. action for a share in 

R. Daya Shankar ti. Ganga Sahai, 12 O.C. 347=4 I„d r . 

SIND. ^^“d.Cas. 763 (766). 

R. Mir Abdul Hussain Khan v. Bibi Sona Dero 4 8 L R eo 

(901).-As to exclusion of women by custom and 897 

ance in Sind. ^ rules of inherit- 

(20) -For cases of relinquishment of claim c 

PfiOCEDDRE Code (Act VIII of 1859)/' Nos. 6 fc^'g 

(21) Ss. 45, 212, 244— Ifesng profits — In a suit fnr i 
profits, inquiry as to the latter deferred hv tU 

. (1896) Court, which had virtuaUy adjudged mesne prodtsSr”!* • ^ 
ant. in the same judgment in which it decided th 
entitled to the immoveable property claimed, left open th • 
amount of those profits to be decided in subsequent proceed^^^*'*°° 
decree which followed, no mention was made of the profits^ ^ 
was competent to the Court to defer the inquiry in that m 
in the Code of Civil Procedure preventing such a disposal oT^^’ 
there had been a. technical omission in the decree, it had not ff 
right of the plaintifiF. Muhammad Abdul Majid-y. Muha ^ 

Aziz. ... - ... '’A. 155=24 


1909 


1910 
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-3,—(Act XIV of 1882 )— 

CALCUTTA. 

jIOTE.-D. Ishari Pershad v. Ram Narain Saha, 6 C.W.N. 672. Where a 

decree, which is in execution, is silent altogether as to the question of 
1902 mesne profits, it is not competent to the Court to go behind the decree for 
the purpose of determining the amount of mesne profits. Consequently, 
an order passed by the Court in execution giving to the plaintiff mesne profits not 
awarded by the decree, is without jurisdiction. 

(22) _ Ss. ol and i^ry^-Plaint—Verijication of plaint—Principal 

o§icer of a Corporation or Company—Verification of plaint hy 
(1893) actiny :^Innayer. The Manager at Lucknow of the local 
branch of the Delhi and London Bank was authorized by a 
power-of-attorney under the seal of the Company in London, to sue for 
debts due to the Bank, and to substitute any person for himself, besides 
doing other acts of management. A power-of-attorney, executed by him 
as manager, appointing the accountant of the Bank, to be its attorney m 
Lucknow, did not contain express authority to the person so empowered 
to sue for debts due to the Bank. The accountant conducted, under this 
power the chief business of the branch, and, while he was so conducting 
it, this suit was instituted against defendants, of whom some objected 
that he was not authorized to sign and verify the plaint. Hdd, that 
S 51 Civil Procedure Code, regulating proceedings by or on behalt of 
ordinary plaintiffs, did not apply, but that S. 435 was applicable, the 
acting Manager, appointed as abovementioned, being a principal officer of 
the Bank corporation within the meaning of that section. Delhi and 
London Bank v. Oldham ... 2> C. 60-20 l.A. 139-6 5 -. 33. -R & ^ 


( 23 )_ S. 102—Portion of claim dismissed on the merits and the rest 

abandoned—Applicability of section thereafter—Dismissal as 
(1910) for default—Appeal on the merits, luhere section ivrongly ap¬ 
plied. Certain properties which were purchased by the plaintiff 
at public auction were attached in execution of a money-decree against 
his vendor. Plaintiff satisffed the decree under protest and then sued 
the decree-holder for recovery of the amount paid and for damages for 
wrongful attachment. The Court held that, as the payment was voluntary, 
the claim to recover it was not maintainable, but that the suit might 
proceed on the question of damages. Plaintiff prayed for the drawing up 
of a formal decree with regard to the portion of the claim which was 
dismissed, and also to withdraw the rest of the claim with liberty to bring 
a fresh suit under S. 373. C.P.C., 1882. Both prayers having been refused, 
plaintiff unconditionally withdrew the claim for damages.^ The defendant 
thereafter proceeded to give evidence on all the issues raised in the ease, 
the plaintiff not appearing. In the result, the Court, purporting to act 
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3.-(ActXIV of l882)-lConHnucd). 

“o”the Chief ctrtwhtritr/tht' 

S. 102, C.P.C., no appeal at O 

mittee, "PP®-''* ‘o ‘*>6 Judicial Com- 

.—5 »r.‘*rrz‘:,'r“ '>■ ■”■ 

attachment had been fully determined adverse"7trl‘nl‘^‘'?ff T '7 
Court s previous order and j-Ha rocf ^ iu i • plaintiff by the 

leaving nothing to be tritj 

Held further that the case should 00 back to tha nu- t 

/o.^ . ^4C.W.N. 594 = 12 Bam. L.R. 430= 1 1 c.L.J. 449. 

156. l°-^-See Res J.jdicata, No. 6, 16 C. 98=15 I,.A. 

(25) -S. 108—Ex parte decree mjaimt an absent defendant— 

c« ?=rs.,\ /tui.«~s 
..sr ; tr 

Court that he was not instructed for the defence. The Court nroee d d 
without him to a decree for the plaintiff. Proceeded 

An application by the defendant under S. 108, Civil Procedure Pol 
for an order setting that decree aside, was disallowed without the ComS 
being satisfied by any investigation as to whether or not the defendant 
had been prevented by any sufficient cause from appearing when the 
V7as called on for hearing, 

The High Court on an appeal reversed that order, holding that th 
decree was an ex parte one within the meaning of S. 108, and b ^ 

order of remand under S. 562, remanded the case to be di’spose'd 
the merits. ° 

Held, that the intent and effect of the High Court’s order w 
to set aside the decree made against the defendant, but to direct 
quiry under S. 108 as to the cause of the defendant's absence, the d*^ 
having been ex parte. ’ ® 

Held, also, that the High Court’s order of remand was not a 
able, being interlocutory and not being final within S. 595 (a) and tlTf 
the present appeal ought not to have been admitted. Badha Kiskan 
The Collector of Jaunpur ... 23 A. 220=28 I. A. 28-5 CWn le 

il M.L.J. 65=3 Bom. L.R. rsLysar llo. 
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CALCUTTA. 

Notes.- R. Satisli Chanflra Mukerji v. Ahara Prasad Mukerjee, 34 C. 403 

(413) (F.B.) = 11 C.W.N. 329=5 C.L.J. 247 = 2 M.L.T. 123.—An applica- 

1907 tion by a counsel or pleader, who is instructed only to apply for an 
adjournment which is refused, is not “an appearance” within the 
meaning of the Code of Civil Procedure. 

-R. Saratmani v. Bata Krishna, 10.C.L.J, 336 = 4 Ind. Cas. 459.—The term 

' final order ' iu S- 100 of the C.P.C., 1908, denotes an order which finally 

1909 decides any matter directly at issue in the case in respect of the rights 
of the panics. An order of remand may be a final order within the 
meaning of this section, if it decides in eficct finally the cardinal point in the suit 
or an issue which goes to the foundation of the suit. Whether a particular order 
falls in this category must depend upon its contents. 

CENTRAL PROVINCES. 

-R. Jhalkan Singh v. Uttam Chand, 17 C.P.L.R. 1 (4).—The mere fact that 

the picador for the appellant is not prepared to proceed with the case does 

1903 not enable the Court to deal with the case as if there was no appearance 
for the appellant. 

SIND. 

-R. Iliromal 0 . Hariram, 1 S.L.R. 115.—On the day fixed for hearing objec¬ 
tions to an award, a pleader duly appointed by the objector appeared 

1907 in Court and stated that his client was not present there, nor had ho 
summoned witnesses or written any instructions to the pleader, and the 
pleader requested the Court to note his appearance and dispo.«e of the case as it should 
think fit. Held, the proceedings held thereon were not c.t parte. 

(26)- S. 108— Suit, right of — Decree, ox parte— Execution sale — 

Fraud—Effect of order rejecting previous application to set 
( 1901 ) aside the decree, where the plaintiff had not appealed from such 
order. The defendants sued the plaintiff for arrears of rent, 
and obtained an ex parte decree, in execution of wliich they attached and 
sold land of the plaintiff. The plaintiff applied, under S. 108 of the Civil 
Procedure Code, to set aside the decree. His application was rejected, 
but he did not appeal from this order. The plaintiff then sued to set 
aside the decree and the sale in execution on the ground that he had no 
interest in the land, in respect of which the arrears of rent were alleged 
to be due, and the decree and sale had l)een obtained by false returns of 
summons and of processes in execution, and were fraudulent and void. 
The defendant objected that the plaintiff, having applied under S. 108 
without success and not having appealed from the order rejecting his 
application, had no right of suit in the Civil Court. Held, that the suit 
was maintainable. Radha Raman Shaha v. Pra7i Nath Roy 

28 C. 475 = 5 C.W.N. 757. 
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-3.—(Act XIV of lS82)~{Continu£d). 

PRIVY COUNCIL. 

NOTES.-R. Khftgandranath v. Pran Nath, 29 C. 395-6 C.W.M. 173 = 29 

I.A. 99.—The rejection of application to set aside an ex parte decree 
1902 on the ground of insufficiency of service under S. 108, C.P.C., 1882, 
and sale in execution thereof, on the ground of irregularity under S. 311, 
relates only to specific matters in that suit, and is therefore no bar to a fresh suit to 

set aside the decree on the ground that the whole suit was fraudulent- 

« 

ALLAHABAD. 

-D. Puran Chand v. Sbeodat Rai, 29 A. 212 = A.W.N. (1907), 31 = 4 A.L.J. 

51.-~\Yhere the plaintiff claimed to set aside a decree on the ground o 

1906 fraud, and the only fraud alleged was the non-service of summons, and 
the plaintiff had previously unsuccessfully applied to set aside the ex 

parte decree under S. 108, C-P.O., 1882, it was held that the suit was not maintainable. 

CALCUTTA. 

-R. Sham Lai Mandal v. Nilmani Das, 34 C. 241 (247) =S C.L.J. 385.—Where 

a plaintiff, one of several co-sbarors, has lost his property by reason of 

1907 the fraud of bis co-sharers, who have purchased the property, the sale need 
not be formally set aside, but the plaintiff may obtain relief by getting 

the property reconveyed to him. 

-R. Golap Singh v. Indra Kumar, 9 C.L.J. 367 = 13 C.W.N. 493.—The dis- 

missal of an application under S. 108, C.P.C.,/1882^ or omission to prefer 
1909 an appeal against such order of dismissal, does not bar another remedy 
on suitable grounds, and when the law provides an appeal against a deci¬ 
sion, the effect of the omission to appeal is that the decision holds good for what it is 
worth. So far, therefore, as concerns any other mode of relief available, the person 
who does not appeal is in no worse position than if he had appealed and failed. 

_R. Saratmani v. Batakrishna, 10 C.L.J. 336.—See the same case noted at 

1909 pa-ge 336, supra. 

_ _R, Musammat Gulab Koet t>. Badshah Bahadur, 13 C.W.N. 1197 = 10 C.L.J. 

420 =2 Ind.Cas. 129.—When a consent-decree is sought to bo attacked on 
1909 -the ground of fraud, misrepresentation, mistake, coercion or undue influ¬ 
ence or any similar grounds, the appropriate remedy is by a suit, although, 
on the terms of S. 623 of the C.P.C. of 1882, as also on the authorities, it cannot be 
said that a Court has no jurisdiction to review a consent-decree on any such ground. 

(27) —S. 108—See 29 C. 395=291.A. 99, under S. 311, infra, No. 61. 

(28) —Ss. 141,142.568—See Burden op Proof, No. 55,18 C. 201= 
17 I.A. 159. 

( 29 ) _ S. 206— Decree in accordance with judgment—Duration of 

receivership — Discretion of Court. It is within the discretion 
(1895) of a Court appointing a receiver in a suit to order that the 
office should continue permanently after the decree, when 

such continuance is necessary, or for so long as it may be so. A decree 
of the High Court declared it to be necessary that a permanent appoint¬ 
ment should be made of a receiver and manager of the estate allotted by 

43 
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the Government to the family of the deceased Maharajah of Tanjore, and 
directed that fresh appointments to the receivership should be made 
from time to time, as occasion might require, during the life of the senior 
widow, under whose management the estate had been originally placed, 
and the lives of the co-widows surviving her, or for so long as the Court 
might consider necessary. Held, that the decree directing the permanent 
receivership was not in variation of the judgment which it purported 
to follow ; that the Court had a discretion to make such an order when 
necessary for the preservation of the estate; and that so doing was in 
accordance with the pi'actice, there being nothing to prevent the Court 
from giving the management to the senior widow living at the time, if 
she should be fit to manage the estate on behalf of all interested in it. 

Mathusri Umamba Boyi Saiha v. Hathu(,ri Dipamha Boiji Saiba 

19 M. 120 = 23 I. A. 28 = 6 Sar. 684. 

(30)- Ss. 206, 623— Compromise after decree — No amendynent of 

decree unless authorized by cither S. 206 or S. 623. Civil Pro- 
(1900) cedure Code—Proceeding in cxectition barred by time — Liniita- 
tion Act XV of 1377, Sck. II, Art. 179. The High Court has 
no power to alter its own decree, except under the provisions of either 
section 206, or section 623 of the Code of Civil Procedure. The ground 
of review must have been existing at the time of the decree, S. 623 
not authorizing review of a decree, which was right on the happening 
of a subsequent event. After a decree for land against four defendants, 
a compromise was made between the plaintiff and the third defendant. 
The first and fourth had acknowledged the plaintiff’s right. The second 
and third had defended the suit, and the decree had been made, and affirm¬ 
ed on appeal to the High Court, jointly and severally against the first 
three, and conditionally against the fourth. An application by the second 
and third defendants for leave to appeal to Her Majesty was withdrawn, 
the two parties to the compromise having obtained an order for amend¬ 
ment of the decree in its terms. For the execution of the decree against 
the defendants, other than the third, as to the proportionate part of the 
property sued for, and not the subject of the compromise, the decree- 
holder afterwards obtained an order. This order was reversed by the 
High Court. Hence this appeal :— Held, that the order directing the 
amendment of the decree in the terms of the compromise was beyond the 
powers of the High Court, and was without operation either in favour of, 
or against, those defendants who had not been parties to the petition for 
that amendment:— Held also, on the decree-holder’s petition for execu¬ 
tion of the decree, that the period of limitation commenced from the 
•date of the primary, and not of the amended, decree of the High Court. 
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Execution was therefore barred by limitation. Instead of attempting the 
alteration m the decree, the High Court could properly have mad! the 

defendant who was a party to it, except for the purpose of enforcing it 
against him. Kotaghm Venkata Subbamtna Boo v. Vellanki Venkata, -La 

Bao ... 2''M- >=27 I.A. 197=4 C W.N. 725=10 M.L.J. 221=2 Bom. 

L. R. 771 = 7 Sar. 678. 

MADRAS. 

•— ^R. v'enkatagiri Iyer u. Sadagopaebariar, li M.L.J. 339 (367) — 

It .s not rompetent to the Court which passed a decree to vary it or add 

to It, even if both the parties agree to such variation or addition exceot 
under S. -206 or S. 210, C.P.C.. 1882. ^ 

U. R. M. U. M. Annamalai Chettiar v. Subraraania Iyer, 4 M.L.T 86 - 

The ground for amending a decree on review must bo something which 

existed at the date of the decree. Any subsequent action cannot furnish 
any ground for review^ 

,= roalixation- 


Notes. 


1900 


F. 


1908 


(31) 


wa ilULU UfltO O 

See Contract Act, No. 13. 26 C. 39^-25 LA. 179. 

(32)- S. ^n—Decree for future mesne profits—Order in execution 

fixing the period over which they were to extend—Such order 
(1900) appealable—Civil Procedure Code, Ss. 2, 5, 40—Date of decree 
affirmed by Order in Council. A decree, dated the 12th 
November, 1887, madeby a District Court for the possession of laud, award¬ 
ed to the plaintiff future mesne profits. This decree, after having been 
reversed by the High Court, was restored and affirmed by the Order of the 
Queen in Council, dated the 11th May, 1895. In execution of the decree 
relating to mesne profits, the Court ordered, on the 22nd July, 1886 that 
they should be recovered from the 12th November, 1887, to the'12th 
November, 1890,—that being for three years from the date of the 
decree. 

Held, that the order of the 22nd July was essentially final in its 
nature and within the meaning of S. 2, Civil Procedure, so that it was 
appealable under S. 540, Civil Procedure, though not one of those 
enumerated in S. 588 as appealable. 

Held, also, that the Queen's order of the 11th May, 1895, was the 
only operative decree, and that mesne profits were in effect decreed by 
the order with reference to its own date, and not to that of the original 
decree of the 12th November. 1887 the period for which mesne profits 
were due was from the institution of the suit on the 23rd September 
1886, down to the 30th November. 1895, when possession was delivered’ 
Bkup Indar Bahadur Singh v. Bijai Bahadur Singh ... 23 A. | S2 J 

27 I.A. 209=5 C.W.N. 52=10 M.L.J. 290=2 Bom. L.R. 978=7 Sar. 7 ^ 3 . 
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CALCUTTA. 

Notes. -R. Khadem Hossein v. Emdad Hossein, 5 C.W.N. 6I7 = 29C. 755 

(F.B).—In an appeal against the final decree in a partition suit, it is- 

1901 open to the appellant to question the correctness of the preliminary 
order or decree for partition, when no appeal was preferred against such 
order within the time allowed by law. 

-R. Radha Nath v. Chandicharan, 30 C. 660 = 7 C.W.N, 486 (F.B.).—An order 

of dismissal of an appeal for default amounts to a decree within the 
meaning of S. 2, C.P.C., 1882. 

-F. TrailokyaNath Ray Chaudhuti f. Jogendra Nath Ray, 35 C. 1017 (1019). — 

Under S. 211, C.P.C., niesne profits can be granted from the dale of the 

1908 institution of the suit, only up to three years from the date of the decree. 

although the party dispossessed may recover possession in execution 

beyond the said period. 

MADRAS. 

_ D_ & Expl. Ramasamy Kone i*. Sundar.v Kone, 17 M.L.J. 495 (497)=3I 

M. 28 = 3 M.L.T. 26.—An appellate decree has not in all cases the effe-it of 

1907 enlarging the time imposed by the original decree for the performance of 
conditions. 23 A. 152 was decided with reference to the particular cir¬ 
cumstances of that case. 

PUNJAB. 

_D. Ram Rakha Mai r. Balwant Singh, 58 P.R. 1905 = 59 P.L.R. 1905.—An 

appellate decree ousts the decree appealed, which becomes incapable of 

1905 execution, and the Court below has not jurisdiction to amend its decree 
or the decree of the appellate Court after decree on appeal, the appeal 
making the question raised in appeal subjudice and no longer judicata. 

( 33 ) -S. 211—Assessment of mesne protits in execution—Local 

investigation by amin— See Meknk Profits, No. 9, 27 C. 951 = 27 
I.A. 110. 

( 34 ) - Ss. 234, 248, 311— Execution — Decree — Death of judgment- 

debtor after decree hut before cxecuiionSale in execution 
(1900) without notice to legal reprcscntaticc—Notice given to wrong 
person—Title of purchaser at such sale—Sale irregular but 
not a nullity—Suit to set aside such sale must be brought within one year— 
Limitation Act {XV of 1877), Art. 12. An account and redemption, of a 
mortgage effected in 1877, were refused where the mortgaged property 
had since then been sold at a judicial sale in execution of a decree. The 
plaintiffs were the heirs representing the mortgagor. The purchaser at 
the sale was the mortgagee. The sale took place after notice had been 
wrongly served upon a person who was not the legal representative of the 
judgment-debtor’s estate. The executing Court had erroneously decided 
that he was to be treated as such representative. 

Held, that the judicial sale was not a nullity, and could not be 
treated as invalid, notwithstanding this irregularity, even though a 


(34)- 

(1900) 
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material one, for, the jurisdiction of the Court to execute had been com¬ 
plete throughout. It had not been lost by reason of the above error, and 
had empowered the Court to decide wrongly as well as rightly. 

On an irregularity such as this, the aggrieved party had his remedy 
by taking, within due time, the course prescribed in S. 311 of the Civil 
Procedure Code (Act X of 1877), or suing for getting the order set aside. 
That course had not been followed within the period fixed by Art. 12 
Sch. II, of the Limitation Act XV of 1877, one year from the con¬ 
firmation of the sale, which was valid, and formed a defence to this suit. 

Basiuantapa v. Ranu, 9 B. 86, (listuiguished. There, the Court actually 
had not the jurisdiction which it purported to exercise. Here, the Court 
having jurisdiction had, by its decree, established the debtor’s liability and 
was in the process of working it out, against his estate, when the irregular¬ 
ity took place. Malkarjiin v. Narhari ... 2S B. 337 = 27 l.A. 216 = 

5 C.W.N. 10= 10 M.L.J. 368 = 2 Bom. L.R. 927 = 7 Sar. 739. 

PRIVY COUNCIL. 

NOTES.-R. Chatterput Singh v. Maharaj Bahadhur, 32 C. 198 (217) (P.C.) 

= 9 C.W.N. 223=2 A.L. J. 190 =32 l.A. 1.—An issue whether a transfer of 

1904 immoveable property was fraudulent against a creditor within S. 53 
T.P. Act, 1882. can be raised .and decided only in a suit properly consti¬ 
tuted for that purpose. 

-D. Khairajmal v. Daim, 32 C. 296 = 32 l.A. 23=1 C.L.J. 584 = 9 C.W.N. 

201=7 Bom. L.R- 1 = 2 A.L.J. 71.—Where a Judge accepted without a 

1904 question and without applying bis mind to the matter, a statement that 
a particular person is the representative of a deceased person, passed a 
decree against such representative, and in execution sold the property of the deceased 
such sale is without jurisdiction and null and void, unless it he a case of erroneous 
decision as was the case in 25 B. 337. 

CALCUTTA. 

-R. Ram Narain Roy v. Baij Nath MaJla, 29 C. 36.—Art. 12 will not apply 

1901 ^ brought for setting aside a sale which is ab initio null and 
void. 

-Expl. Golam Ahad Chowdhry v. Judhister Cbunder Shaha, 30 C. 142 

(147) = 7 C.W N.305 (310).—There is nothing in the judgment (in 25 B 

1902 337) to indicate that their Lordships had in contemplation the case of 
a party to the suit seeking after confirmation to set aside a sale on the 

ground of fraud, or to suggest that in the view of their Lordships he would be pre¬ 
eluded from applying to the Court under S. 244. The Privy Council did not decide 
that, because a sale is not a nullity, it cannot beset aside in a proceeding properly set 
on foot for that purpose. 

_R. Banku Behari Shaha v. Krisbto Gobindo Joardar, 30 C. 433 (437).—Art. 

142, and not Art. 91, governs a suit to recover property by setting aside 

1902 a document, which does not require to be set aside on the ground of its 
being a nullity* 
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-R. Bijoy Gopal Mukerji v. Nil Ratan Mukerji, 30 C. 990=7 C.W.N. 

864.—A suit by a reversioner, after the death of a Hindu widow (who 
1903 granted a lease), for recovery of possession of immoveable property after 
cancellation of the lease executed by her, is governed by Art. 91, and not 
by Art. 126 or Art. 141 of Limitation Act, 1877. 

-R. Mohim Chundra Bhuttacharjee v. Ram Lochan Dey, 7 C.W.N. 591 

1903 (594). 

-P. Rameshwar Prosad Singh v. Lachmi Prosad Singh, 31 C. 111=7 C.W.N. 

688.—Where a deed of relinquishment which extinguishes the plaintifi’s 
1903 right to property is not void ab initio, the plaintifi’s right to recover that 
property is barred, unless that deed is set aside by a suit brought within 
the period allowed by law. 

-R. Babu Kasturi Singh t'. Raj Kumar Babu, 8 C.W.N. 876 (878).—A suit 


1904 


for declaration of title is not barred by S. 2, Bengal Act V of 18<5, 
although an appeal is preferred under S. 59 or S. 60 of the Act. 

-R. Sukh Lai v. Tara Gbaud Ta, 2 C.L.J. 241 (245) = 9 C.W.N. 1046 = 33 C. 68 

(P.B.)=2 Cr. L.J. 618.—The provision as to publication of the order 

1905 mentioned in Sub-sec. 3 of S. 145, Code of Criminal Procedure, is directory 
and a matter of procedure only, and omission to comply with it docs not 
destroy the jurisdiction of the Court.which arises as soon as the provisions of .-iub-sec. 1 
of the section have been complied with. 

-R. Kbosh Mahomed u. Nazir ]\Iahomcd, 2 C.L.J. 259 (264) =9 C.W.N. 

1065 = 33 C. 352 (F.B.).—An initial order made by a Magistrate under 

1905 S. 145, cl. 1, of the Code of Criminal Procedure, is not defective because 
it is not self-contained and docs not state in express terms the grounds 
upon which he is satisfied that a dispute likely to cause a breach of the peace exists, 
when such grounds appear in the Police report on which the order is founded and to 
which it makes reference, 

-D. Sookan Sahu v> Lala Badri Narain, 5 C.L.J. 686 (687).—When no notice 

was served under S, 10, Public Demands Recovery Act (I of 1895) and, in 

1905 consequence, there was no valid decree, a suit to set aside a sale will not 
be b,»rred by Art. 12, Limitation Act. 

-R. Puma Chandra Chatterjee v. Dinabandhu Mukerjee, 34 C. 811 (F.B.) = 11 

C.W.N. 756 = 5 C.L.J. 696 (698) (F.B.)=2 M.L.T. 371.—Similar to 
5 C.L.J. 686, stipra. 

-R. Asutosh Sibdar r. Behari Lai, 35 C. 61 (F.B.) = 6 C.L.J. 320 (333) = 11 

C.W.N. 1011,—There may be cases in which the violation of an express 
1907 provision of a statute may not nullify the proceedings. 'In the P.C. 
case the sale was held contrary to S. 248, C.P.C.) 

-R. BaikuntbaNath Dey v. Nawab Sablimullah Bahadhur, 6 C.L.J. 547 (554) 

= 12 C.W.N. 590 (595).—An erroneous order of remand is curable under 

certain circumstances. 

_D. Syam Lai Mandal v. Nilmani Das, 34 C. 241 = 5 C.L.J. 385 (388).—25 B. 

337, is distinguishable on two grounds, viz., (1) as no notice was ser\’ed 

1907 under S. 10, Public Demands Recovery Act (Bengal), 1895, the sale was 
held without legal authority ; and (2) the purchaser at the sale was not a 
stranger, but a mere benamidar for some of the judgment-debtors who had notice of all 
the facts and continued to secure the property by means of fraud. 


1907 


1907 



1907 


1909 
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Expl Ram Sahawan Misser v. Bachu Misser. 6 C.L.J. 670 {671) -The deci 

■ I “-PP“catio„ the case et an ent jin th!tool 

g 3 w ose only effect is to raise a rebuttable presumption ol title. 

Gouri Churn p. Sita, U C.W.N. 316=5 I„d. Cas. 710.-Asale of the pro- 

per y of a person unrepresented in the suit is without jurisdiction Ld 
QUil ana voia« 

Livioia AshtoD V. Madhab Moni Dasi. U C.L.J. 489 = 14 C.W.N 560 = 
5 lad. Cas 390.-The case ol Malkarjun v. Uarahan is an auibority for 
tne propos.tion that a sale held without issue of a notice under S, 248 of 
the Code of Cvil Procedure. 1832. is not a nullity and cannot be ignored 
by the party whose property has been sold as if the sale had never taken place ; but such 
omission ts a serious irregularity which makes the sale voidable. 

R. OfflcUl Trustee ol Beugal p. Kumudiui Dasi. 37 C. im.-HM that 
igio assuming the order lu this case to have been erroneous, the Judge cannot 

be said to have acted without jurisdiction so as to bring the matter with, 
in S. 50 of the Probate Act (V of 1881). 


•R. 


1910 


F. 


1902 


1902 


1003 


R. 


MADRAS. 

Kuttau Nair u. Krishnan Mussad, 12 M.L.J. 390 (391).-A prior mort 
gagee purchasing the property at a sale held in execution of a decree of 
a second mortgagee must bring his suit for setting aside the sale within 
one year allowed by Art. 12, Limitation Act. 

R. Ratnamasari v. Akilandammal, 26 M. 291 (304, 303, 310) 

Parasucama Ayyar u. Seshier. 27 M. 504 (508).-Same as 25 A ^47 
infra. > 04 /. 

R. Govindasaray l^illai u. Ramasawmy Pillai, 32 M. 72 (76) = 5 M L T 99 _ 

1908 immoveable property is voidable for fraud, Art. 91 

Limitation Act, should be applied. ' ^ 

-R. Desoo Venkateeau. Srinivasa Ranga Row, 7 M.L.T. 32 = 4 lod. Cas 306 — 

An order to issue executiou after notice to the judgment-debtor has the 

1909 effect of reviving a judgment or decree within the meaning of Art 180 

Limitation Act, 1877, but an order alone without any notice has * 
such effect, °° 

ALLAHABAD. 

-P. Raghunath Prasad u. Kauiz Rasul, 24 A, 467 (469).—While an order setti 

1902 ^ possession cannot be maintained *°a 

suit to set aside the order must be brought within one year " ^ 

-R. Dobi Singh u. Jia Ram, 25 A. 214 {224j (F.B.) = 23 A.W.N. 21.— Wh 

the sons of the mortgagor were not made parties to the suit and 

1902 mortgaged property was sold under the decree, they were not enftl d 
to recover possession of the property sold, for the simple reason that th^^ 

were no parties to the original suit. 

-R. Lacbmi Dayal t». Har Daoni Lai, 28 A. 347=A.W.N. (1903i 8< __ 

Court which has jurisdiction has jurisdiction to decide wrongly as * ^ 

1903 as rightly. Upon this principle Courts contiuually act in cases nf ** 

under the C.P.C. fevisioa 
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-R. Razi-un nissa v. Sabir Hu?aiu, 26 A 57 (59).—Tbe omission to do an act 

which is directed by a Statute may not amount to more than an 

1903 irregularity in procedure; such was the case in Malkarjvn v. Narahari] 
but where the words of the Statute (S. 35, Registration Act, 1877) are 
prohibitive, as in this case, the doing of the prohibited act by the Court or an official 
of the Court is 7iltrn vires and illegal, and, if ul/ra vires or illegal, it must be held to 
have been done without juri.sdicticn. 

1903 -Relied upon. Annu v. Debi Das, 26 A. 152 (154). 

-R. Nathu Ram f. Kalian Das. A W.N. (1904), 110 = 26 A. 522.—Where a 

Court is competent to bear a particular suit, it is competent to decide 

1904 every question whether of limitation or any other matter arising in the 
suit. If it decides such question wrongly, it does not thereby lose its 

jurisdiction, and its decree, though possibly wrong, is not a nullity. Tbe decree is a 
perfectly good decree until reversed in some manner provided by law. 

-Ex pi. and D. Jwala Sahai v, Masiat Khan, 26 A. 346 = A. W.N. (1904), 35 (37) 

= 1 A L.J. 53.—Where property belonging to a third party is sold in 

1904 execution of an order under S. 412, C.P.C., 1882, passed against certain 
persons as property belonging to them, the true owner may treat the sale 

as a nullity and can bring a suit to recover possession within 1*2 years from the date on 
which he lost possession. 

_R. Kisbori Lai u. Kaber Singh, 7 A.L.J. 937 = 7 Ind. Cas. 503.—An auction- 

purchaser cannot obtain a decree for possession without first having the 

1910 order, setting aside the sale, set aside. Whether such an order is passed 
rightly or wrongly, it cannot be treated as a nullity. 

BOMBAY. 

-Relied on. Pandurang r. Krishnaji, 5 Bom. L.R. 799 (801) = 28 B. 125. 

Where property which was exempt from attachment and sale under 

1903 S. 2GG (ci. C.P.C., 1882, was sold in execution of a decree, and a stranger 
to the suit became the purchaser thereof, it was keld that, in tbe absence 
of the proof of necessary facts by the defendant, the exemption from liability to attach¬ 
ment and sale did uot exist for tbe purpose of execution proceedings, and the Court 
had jurisdiction to sell the property. Tbe purchaser was justified in believing that the 
Court had authority to sell the property. 

BURMA. 

-F. Karatban Chetty u. Palaneappa Cbetti, U.B.R. (1907), 2nd Qr., C.P.C., 

S. 311, p. 9.—An execution sale cannot be treated as a nullity if the Court 

1907 which sells had jurisdiction to do so. An execution sale held at an 
earlier hour than that specified is tainted by material irregularity within 
the terms of S. 311, C.P.C. It is not an illegality so as to nullify the sale. 

OUDH, 

-R. Sheikh Abdul v. Raghubar, 8 O.C. i09.—Ifeid that a Court has no juris¬ 
diction to sell land in contravention of the terms of S. 20 of the Oudh 

1905 Laws Act, and that, if it does so, the purchaser acquires no title ; and 
that the sale in the present case was therefore without jurisdiction and 

was a mere nullity. 
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1902 


PUNJAB. 

R. Gaocsha Siogh t?. Nathu. 20 P.R. 1902. 


1902 


Cited. Nan»k e. Devi DitU, 23 P.R. (1902) 62.-A suit tolreoever immove- 
abie property w.thoat Betting aside a deed of gif. under which the property 
wasaheuated, is barred byArt. 91. f r j 


1903 

1904 

-R. 

1906 

-R. 

1906 

-R. 

1906 


D. Dhera «. Sidhu.:56 P.R. 1903 (P.B.)*93 P.L.R. 1903. 


-R. Pir Muhammad v. Fauja. 35 P.R. 1904. 

Ishar u. Partap Singh, 33 P.R. 1907 = 13 P.L.R. 1908.-25 B. mi 
merely re-affirms the principle laid down io 13 C. 308 (P.C ) 


Muhammad Niaz-ud-diu Khan v. Muh.ammad Uma 
1907=31 P.W.R. 1907. 


r Khan. 1 P.L.R. 


Surjan Singh v. Kh.arak Singh. 96 P.R. 1908=79 PWR 1908 — 
Art. 118. Sch. ir. Limitation Act. 1877. does not apply to a suit brought 
by a reversioner for recovery of immoveable property in the pos.session of 
the defendant claiming under in alleged adoption. Art. 144. applies to 
Buch case* 


SIND. 

R. Baloomal «. Hasraj. 1 Sind L.R, 96 (99).-If the Court passing a decree 

1907 proceedings wholly without jurisdiction, the parties would remain 

unaffected by those proceedings. 

(35)- S. 2U~Exccution of dccreeSiiit to have an execution-sale 

of land set aside—Parties to the suit—Fraud. allegation of, 
(1892) Where questions are raised between the parties to a decree 
relating to its execution, discharge, or satisfaction, the fact 
that the purchaser at a judicial sale, who is no party to the decree of 
which the execution is in question, is interested and concerned in the 
result, has never been held to prevent the application of S. 244 of the 
Civil Procedure Code, limiting the disposal of these matters to the Court 
executing the decree. The plaintiffs, in a suit to have the judicial sale 
of a zemindari set aside, alleged that the decree-holder, in part satisfac¬ 
tion of his decree, had received, from them and other co-sharers in the 
zemindari, their proportionate amounts of the debt decreed, and had 
agreed that their shares should be exempt from the execution-sale about 
to take place: that the sale took place, subject to that exemption : that the 
decree-holder, however, with whom some of the co-sharers and the pur- 
<5baser9 colluded, fraudulently had the sale set aside, revived the attach¬ 
ment, and caused a second sale, at which all the shares in the zemindari 
were sold. Held, that the question, besides that the charge of fraud 
was not sufiBciently specific, was determinable, in virtue of S. 244 of the 
•Code of Civil Procedure, only by order of the Court executing the decree 
Frostmno Kumar Sanyalv. Kali Das Sanyal ... I9C. 683 = 19 la. |66 = 

6 Sar. 209, 
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MADRAS. 

Notes. -R. Amir Baksha Sahib v. Venkatachala Mudali, 18 M. 439.— 

1895 An order under S. 293, Civil Procedure Code, falls within S. 244 and is 
appealable. 

-R. I^Iaminod v. Locke. 20 M. 487 = 8 M.L.J. 7.—Where there is no question 

between the judgment-debtor on the one side and the decree-holder on 

1897 the other, but the dispute is one between the judgment-debtor and the 
purchaser only, S. 244 does not apply.. 

-F. Appa Rao v. Venkataraman.ayamma, 23 M. 55 (59).—Where, in execution 

of a decree, property not included in the decree is interfered with, and 

1899 a petition is presented for restoration of such property, the order thereon 
is one “ relating to execution ’’and, as such, is appealable. 

-R. Kasinatha Ayyar v. Uthumansa Rowthan, 25 M. 529.—A mortgagee 

obtaining a decree directing sale of the mortgaged property, subject to a 

1901 prior charge, purchased the same in Court-auction ; and in seeking to be 
put in possession in execution, was met by the plea that he ought to pay 
off the prior charge before obtaining possession. Held, such a question was one falling 
within S. 244. 

Per Moore, J. _Even if the purchaser had not been also the decree-holder, be would 

have been the representative of the judgment-debtor. 

Per Dhashyam Ayyangar, J.—The order was not the less an order under S. 244, 
because it was also passed under Ss. 318 and 334 of the Code. 

——R, Manikka Odayan t>. Rajagopala Pillai, 30 M. 507 = 17 M.L.J. 291 = 2 M.L. 

T. 347.—The question of setting aside a sale under S. 310-A relates to the 

1907 execution of a decree. The auction-purchaser is the representative of 
the decree-holder for the purposes of S. 214 (6). A transferee of the 
judgment-debtor’s interest, after the Court sale, is the representative of the judgment- 
debtor„ Whore, therefore, an order was passed by the District MunsifI rejecting an 
application under S. 310-A on the ground that it was not made by the judgment-debtor 
but by a transferee who had acquired the interest of the judgment-debtor after the 
date of the Court sale, an appeal lies to the District Judge under S. 244, as the question 
was one relating to the execution of the decree, and as it arose between the representa¬ 
tives of parties. 

-R. Zamiudat of Karvetnagar v. Trustee of Tirumalai, etc., 32 M. 429 (440) = 

1909 19 M.L.J. 401. 

-R. Nadamuni Narayana Iyengar u. Veerabhadra Pillai, 8 lnd.Cas.429.—Where 

the decree is a mortgage-decree, the purchaser in execution will be the 

1910 representative of the judgment-debtor. Where property is attached and 
sold under a money-decree, a stranger purchasing the property obtains the 

rights of the judgment-debtor in the property but is not the representative even of the 
judgment-debtor ; still less can he be the representative of the decree-holder. 

CALCUTTA. 

-R. Azizan v. ilatuk Lai Sahu, 21 C. 437.—Suit by judgment-debtor to stay 

execution of a decree, based on an agreement on the part of the dcctce- 

1893 holder not to execute it. Such agreement had not been certified to tbo 
Court. Held, the suit was not maintainable. 
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Aparba Krishna Dass, 21 C. 910 (952) (F.B ).- 
1894 “ ?“! T “-e tact that the purchaser, who is 

applicability of section 244. (But see 22 C. 767.) 

R. Ishr-in Chundec Sirkar i;. Beni Madhub Sirkar, 24 C. 62 (F B ) -The 

1896 is a “ representative " of the 

1896 adgment-debtor. within the meaning of S. 244. The word - representa- 

such as bis heir, execX :::dmmMrat:^' iudgmont-debtor. 


R. Jogemaya Dassi u. Thackomoni Dassi. 24 C. 473 (4g2).-A narrow construc- 
1896 ^*0" ought not to be placed on S. 244 ; all questions which can possibly be 

determined in the execution proceedings should be so determined. 


• band Alonee Dasya v, Santo Mooee Dasya, 24 C. 707 (710) = 1 C.W N 

auction-purchaser is a benamidar for the judgment- 
7 debtor, an application to sot aside a sale under S. 173, Bengal Tenancy 

a*.Pon^ ^ 1982. is cognizable under S. 244, C.P.C., and a 

second appeal lies to the High Court from an order made on the application. 


R. Doyamoyi Dasi r. Sarat Chunder Jrojamdar, 2S C. 175 = 1 C.W.N 656 

order refusing to confirm a sale, on the ground that there is 
1897 no subsisting decree at the date of the application for confirmation of 
the sale, is a decree within the meaning of S. 244 and is appealable. 

Relied on. Sri Rlaharani Beni Persad Koeri v. Lokhi Rai. 3 C-W.N. 6 — 

4 000 decree-holder purchases property sold iu execution of an 'ea- 

10^0 pa)te decree which is subsequenlly set aside uoder S. 108, CPC it is 

competent to a Court under S. 244 to go into the question of the validity 
of the sale and to determine that the sale is bad. 


-R. Bhubon Mohun PaU.Nunda Lai Dey, 26 C. 324.-An application to 

1899 ® S. 244, notwithstand¬ 

ing the fact that a third party is the purchaser. 

-R. Hira Lai Ghose v. Chundra Kanto Ghose, 26 C. 339.-An order on an 

application by a judgmont-debtor, against the decree-holder and the 

1899 auotion-purchaser. who was a third party, to have a sale set aside on the 
ground of material irregularity, as also on the ground of fraud, falls 
within 8. 244, and an appeal lies even at the instance of the purchaser. 


-R. Rojoni Kant Bagcbi v. Hossain Uddin Ahmed, 4 C.W.N. 638 (689) — 

Where a judgment-debtor applies to have an execution sale set aside 
1899 alleging circumstances which, if found in his favour, would amount to 
a fraud on the part of the decree-holder or the auction-purchaser th^ 


case 


comes within S. 244, C.P.C. 


-R. Adbar Mani Dassi t>. Monmotha Nath Bose. 6 C.W.N. 279 (281).—In 

determining whether an application to set aside a sale comes within the 
1901 scope of S. 244, C.P.C., 1882, or not. the point to be considered is whether 
there is a contest regarding the validity of the sale between the parties to- 
tbe suit. 
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-R. Khitodo Sundari v. Jaanendra Nath, 6 C.W.N. 283 (285).—A judgment- 

debtor is entitled, by an application under S. 244, C.P.C., 1882, to have 

1901 an execution-sale of his property set aside, if he alleges and proves fraud 
on the pari of the decree-holder, though no fraud is proved or alleged 
against the auction-purchaser, who is a stranger to the suit. 

-Relied on. Mohim Chandra Bhuttacharjce v. Ram Lochan Dey, 7 C.W.N. 

S9i.—Auction-purchasers must bo regarded as within S. 244, C.P.C., 
in all matters of dispute in which they are concerned. 

-F. Dinobandhu Nundy v. Harimati Dassee, 31 C. 480 = 8 C.W.N. 395.—S. 258. 

C.P.C., 1882, does not limit the operation of S. 244 of the same Code. 

1904 A separate suit will not lie to declare that a decree has been satisfied, 
though such .satisfaction has not been certified under S. 258. 

-F. Azgar Ali v. Asaboddin Kazi, 9 C.W.N. 134 (139).—A wide and liberal 

construction is put upon S. 244, C.P.C., and the parties are not to be 

1904 driven to an independent suit unless the case is clearly outside the scope 
of the section. 

-R. Ram Narain Saheo v. Bandi Persbad, 31 C. 737 (742).—Under S. 244, the 

Court is competent to afiord final relief to contending litigants cheaply 

1904 and speedily and without the necessity of a fresh suit ou the same 
matter. 

-R. .4mar Chundra Kundu v. Sebak Chand, 11 C.W.N. 593 = 5 C.L.J. 491=34 

C. 642 = 2 M.L.T. 207 (F.B.).—When, on the death of a member of a joint 

1906 Mitakshara family, against whom a decree for money has been passed, his 
son is brought on the record as bis legal representative, the question of 

the liability of the ancestral property, which the son acquires by survivorship, for the 
debt covered by the decree, may be determined in the execution proceedings, and a 
separate suit is not necessary. 

— R. Basant Kumar Debya v. Nabin Chandra Chowdliry, 5 C.L.J. 34 Short 
Notes,—Both S. 258 and S. 244 deal with adjustments of decrees. S. 258 

1907 deals with payments or .adjustments and the means of having such 
recorded. The scepe of S. 244 is wider. 

-—R. Delendra Nath Battacharjee v. Prasanna Kumar Chakvavarti, 5 C.L.J. 

328 (331).—An execution sale may be challenged on the ground of fraud 

1907 ill execution proceedings ; it may also be challenged on the ground that 
the decree, on which the proceedings .are founded, is itself tainted with 
fraud. In the former case, the remedy of the person affected is by an application under 
S. 244. In the Ltter case, the remedy is by a regular suit. 

-R. Gadabar Panda v. Sbyam Churn Naik, 12 C.W.N. 485.—Where the judg¬ 
ment-debtors complained that the decree-holder had by fraud kept them 

1908 in ignorance, till within a month of their application, of the fact that 
the satisfaction of the decree had net been certified, the matter was held 
to be one that can be investigated under S. 244, C.P.C., 1882. 

-R, Jagadisli Chandra v. Kripa Nath, 36 C. 130=1 Ind. Cas. 783. Under 

S. 588, C.P.C.. 1882, an order passed under S. 295 is not ordinarily 
appealable ; it is only appealable when it comes under S. 244. 

-R. Joytara v. Ram Krishna Seal, 7 Ind. Cas. 769 (771). 


1910 
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BOMBAY. 

-R. Laldasr. Kishordas, 22 B. 463 (P.B.).-The existence and validity of an 

agreement, before the decree, by the decree-holder, not to recover costs 

1896 which the decree might award, ought to be determined in execution 
under S. 244 of the Code, and not by separate suit. 

-R. Murigeya n. Hayat Saheb, 23 B. 237.—Where the representative of a 

judgnaent-debtor claims the property attached as his personal property, 

1898 not liable to attachment as assets of the deceased judgment-debtor, the 
question is determinable in execution and not by a separate suit. 

-R. Pandurang Govind Putandare i*. Krishnabai, 1 Bom. L.R. 74.—An order 

1899 application made under S. SIO-A, falls under S. 244 
and is appealable. 


R. Murlidhar v. Anaodrao. 25 B. 418 (421) =3 Bom. L.R. 100—An order 
passed under S. SIO-A, C.P.C.. refusing to set aside a sale, where the dis- 
0 pute relates to the execution, discharge or satisfaction of the decree, is 
appealable ; it thus comes under S. 244 (c), C.P.C., 1882. 

■R. Maganlal v. Doshi Mulji, 25 B. 631 = 3 Bom. L.R. 255.—An auction- 
purchaser i.s not the representative of the decree-holder; S. 244 does 

not apply to a question between a party to the suit and his repre- 
sentatiye. 


-R. Bbimrao v. Aiyyappa, 6 Bom. L.R. 697 (698).—In a suit brought by the 

respondents against the appellants as the heirs of V, the Court passed 

1904 a decree against the estate of the deceased V. The decree-holders in 
execution attached five fields as belonging to the deceased and as 
being in the possession of the appellants. The latter applied for removal of the 
attachment with the result that the Court removed it as to two but rejected their 
application as to the other three fields. The appellants then brought a suit to 
remove the attachment. It was Jield that the question can only be decided by a pro¬ 
ceeding under S. 244 and nob by si separate suit, as the appellants were parties to the 
previous suit. 

-^R. Pita V. OhuniUl, 31 B. 207 = 9 Bom. L.R. IS (24).—An appeal will lie 

1906 from an order under 8. 310-A, where the case falls under S. 244. 

-R. Hatu Vithuji v. Dagdu, 9 Bom. L.R. 462 (465).—An assignee of a 

debt suing the debtor cannpt be defeated by a plea of the latter that the 

1907 assignment is without consideration. This principle has no application 
where the assignment is impeached not merely on the ground of being 

benami, but on the ground of being a sham transaction intended to defeat the provi¬ 
sions of an Act and prejudice the rights of the person so impeaching it. 

^909 -F. Kashinatht). BajiPandurang, 11 Bom. L.R. 699 = 8Ind.0af. 768. 

_F. Gokulsing v. Kisansing, 12 Bom. L.R. 589 (648) =7 Ind. Gas. 457.—The test 

is, whether the ground, upon which the Oourt-saleis attacked as conferring 

1910 no title upon the auction-purchaser, affects the parties to the suit and 
could have as between them been raised and detennined under 8. 244, and 
whether the auction-purchaser, though not a party to that salt, is a party interested in 
the result. 
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ALLAHABAD. 

-R. Ghulam Shabbir v. Dwarka Prasad. 18 A. 163 = 16 A.W.N. 18.—Case in 

which a petition for revision under S. 622 cf the Code was allowed by the 

1895 High Court, it being doubtful whether a separate suit would lie and the 
Court below had taken upon itself to decide, in summary proceedings, 
matters fit for a separate regular suit. 

-R. Jaikaran Bharti v. Rjighunath Singh, 20 A. 254.—Suit to set aside 

a sale on the ground of an adjustment of the decree out of Court, 

1898 when, in fact, no such adjustment was certified under S- 258, held not 
maintainable. 

-R. Dhani Ram v. Chaturbuj, 22 A. 86=19 A.W.N. 184.—The section (244) 

not only bars a separate suit between the parties to the suit and their 

1899 representatives, but also a suit by such parties or representatives against 
an auction-purchaser, the object whereof is to have a determination of a 

question properly arising between the parties or their representatives and relating to 
execution, discharge, or satisfaction of the decree. 

-R. Daulat Singh v. Jugal Kishorc, 22 A. 108 = 19 A.W.N. 205.—Sale by a 

Collector, under S. 320 of the Code, of property as being ancestral. A 

1899 separate suit to set aside such sale on the ground that the property was 
not ancestral, held barred, on the ground that the question was one vclat' 

ing to execution and arising between the parties to the suit. 

-D. Mahabir Prasad v. Partab Cband. 22 A, 450.—The purchaser at Court- 

auction of the interests of a judgment-debtor is not a representative of 

1900 such judgment-debtor so as to entitle him to be heard, under S. 244, in 
connection with execution-proceedings started by a third party against 

the judgment-debtor. 

-R. Durga Kunwar v. Balwant Singh, 23 A. 478.—Suit to set aside a sale 

in execution, on the ground that the purchasers were the bennmidars 

1901 for the decree-holders who were the real purchasers and that the sale was 
invalid for omission of decree-holders to obtain permission to bid ; held 

barred under S. 244. 

-F. Adbar Singh y. Sheo Prasad. 24 A. 209 = 22 A.W.N. 18.—In execution 

of a money-decree, the decree-holder purchased property of judgment- 

1902 debtor for three-fourths of the decree amount. During pendency of an 
objection by the latter to the s.ale, the latter’s son entered into a compro¬ 
mise with the decree-holder (purchaser) to the efiect that the sale was to be confirmed, 
as if it was in full satisfaction of the decree. A suit by the judgment-debtor for a 
declaration that the compromise was collusive and not binding on him, held barred by 
S. 244. 

-R. Slathura Das v. Lachmsin Ram. 24 A. 239 = 22 A.W.N. 49.—A separate 

suit by the judgroent-debtors, for cancellation of a sale in execution, 

1902 brought against the decree-holders and auction-purchasers on the ground 
of fraud, held barred by S. 244. 

- R. Gulzarl Lai i’. Madho Ram, 26 A. 447 (F.B.) = A.W.N. (1904) 61 = 

1 A.L.J. 65.—As wide an interpretation should be placed onS. 244, C.P.C., 

1904 1882, as is compatible with its provisions, so that questions, which may 

be determined by the Court executing a decree should not be made the 
subject of a separate suit. An auction-purchaser, whether in a private sale or in a 
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Court sale held in execution of a mouey-decreo. is a representative of the judgmeut- 

debtor withm the terms of S. 244 (c). C.P.C.. 1882. juagmeut 

■ 2 AX.J. 469=A.W.N. (1905) 162=27 

A. 702.-An application to have a sale set aside on the ground of fraud 
can be made, under S. 244. even after the sale is confirmed. 

30 A- 72 {75) = 5 fl.L.J. 20=A.W. 
«. 11908), 12.-A decree-holder, who purchases property at an auction- 

sale in execution of his decree but fails to obtain possession, must make 
an application under S. 244 and cannot maintain a suit. 

*^**’*‘/P 31 A. 82=8 AX.J. 71 = 5 M.L, T. 185 

P ’roo J.-The observation of the Privy Council in 19 

C. 683, must be read with reference to the facts of the case which was 

effect of ^ their Lordships, and could never have been intended to have the 
effect of taking away a right of suit which has never been doubted. 

BURMA. 

NgaSaGyiu.Nga Ye Ban. O.B.R. (1905) 4th Qr. Civil Procedure. 36 (38) 
244. A party to execution proceedings can sue to have a sale certificate 

set aside on the grouud of fraud, when the decree ceased to be capable 

looser open to him to apply to the Court 

executiDg tbo decree under S. 244. 

R. Mahomed Hassim v. Ma Sein Bwin, 5 L.B.R. 85 = 3 Ind. Cas. 713,—An 
auction-purchaser at a sale, in execution of a simple money-decree Is not 
"representative” of the judgment-debtor within the meaning of S. ^4 (ci 
Civ. Pro. Code. ’ 

CENTRAL PROVINCES. 

Ramohand r. Jadho, 12 C.P.L.R. 73 (77).-Any objections put forward by 
the brother of the judgment-debtor, a member of a joint Hindu family 

who was brought on record as judgment-debtor after the death of his 
brother, in respect of the sale in the case in which be was brought as 
legal representative, could not be adjudicated upon in execution proceedings, but must 
be determined by a separate suit. 

-P. Kalloo Sing v, Mt. Lachmi Bai, 12 C.PX.R. 82 (84).—A liberal construc¬ 
tion must be placed on the language of 8. 244. 

Shankar Rao Govind t>. Ganesha Teli, 13 C.P.L.R. 177 (179).—Under the 
Transfer of Property Act, no power to open a foreclosure is expressly 
reserved to the Court, but there is apparently nothing to prevent a fore- 
closure being opened under special circumstances, provided that the 
proper procedure be followed. 

-R. Atmaram Patel v. Kisan Kirad, 17 C.P.L.R. 60 (62).—A separate suitlieg 

to recover money paid to the decree-holder out of Court, but not admit 
ted by the executing Court on account of the payment not having been 
certified. 

OUDH. 

Indardawan Singh v. Kamakhya Singh, 2 O.C. 315 (317).—if fjjg Court 
had jurisdiction to decide the original suit and to execute the decree 
would not be deprived of its jurisdiction by the mere fact that und* 

S. 244 of the Code, in deciding a question between the parties it w 
have to award to one party or another something beyond the limits of its* ordinal 
peonniary jurisdiction. 


R. 


1898 


1898 


R. 


1899 


1904 


•R. 


1899 


352 


CIVIL PROCEDURE CODE—(Couiinue^i). 


3.—(Act XIV of \%%2)—{Continued). 


-R. Qamar Jahan Begam v. Abadi Begam, 7 O.C. 199 (200).—The respondent 

obtained a decree against the appellant who was described as a minor 

1904 under the guardianship of one F. The respondent applied for execution 
of the decree, and the appellant, through her next friend P, lodged an 

objection to the execution on the ground that no guardian ad litem had been appointed 
for her in the suit and therefore the decree was not binding on her. e t a e 
appellant was not entitled to challenge the validity of the decree upon that ground. 

_R. Lalji t). Munnu Lai, 8 O-C. 370 (376).-The word - representative” in 

S 244. means the “ legal representative” and does not include a trans- 

1905 feree ; and in cl. (c) of that section, the words ” or their representa¬ 
tives ” do not mean ” and their representatives.” 



1909 


Muhammad Ahmad Jan v. Bank of Upper India. 12 O.C 175-3 Ind. Cas. 
■586 -The question of fraud on the part of the decree-holder. alone or in 
combination with the auction-purebaser. is one which arise.s between 
the parties to the suit, and as such is triable under s. 244. Civ. Pro. 

Code. 


_ 5 244 (c)— Questions arising in exectiiion of decree Con¬ 
struction of a decree as to the appointment of a manager of the 
(1894) property of a religious institution. A decree of the High 
Court declared its holder entitled, as the Pavdara Sannadhi, or 
religious chief, of an adhinam, to see that a competent person, from 
among the Tambirans who had received initiation at that institution, was 
anpointed to fill the then vacant office of Tamhira)U managing certain 
mutts. Tlie decree directed that the Pandara should name a Tambiran 
of his adhinam for the office, whom, after inquiry as to his fitness, the 
Subordinate Court should appoint. If that Court found him unfit, it was 
to appoint a Tambiran of that adhinam upon its own selection. In execu¬ 
tion the Pandara named a Tambiran for the office, but died befoie the 
inquiry as to his fitness. His successor, as head of the adhinam, petitioned 
to withdraw the nomination, naming another Tambiran. The Subordinate 
Court made an order disallowing the withdrawal, and after inquir> as to 
the fitness of the first-named Tambiran, appointed him to the office. The 
High Court, on the Pandara s appeal, decided that the first nomination 
had been competently withdrawn, and directed an inquiry as to the fitness 
of the person secondly named, finding on the evidence that the first-named 
was not fit:—Hc/d, on the appeal of the Tambiran first-named, that the 
question as to his right was one that had arisen between the parties to 
the suit, and related to the execution of the decree, within the meaning 
of S. 244, sub-section (c), Civil Procedure Code, and that he could appeal 
from the order made. Also, that, on the construction of the decree, the 
first nomination could not be withdrawn and a second one substituted 
before the inquiry, and that the person first-named was entitled to the 
Court’s decision as to his fitness. On the facts, the finding of the High 
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Court, that the first named Tambiran was unfit, was not affirmed; and the 
order of the Subordinate Judge was maintained. Ponnambala Tambiran 
Y. Sivagnana Desika Gnana Samhandha Pandara Sannadhi 

17 M. 343 = 21 I.A. 71=6 Sar.-434. ■ 

MADRAS. 

Note. -F. Prayaga Doss Jee Vatu. Mahant v. Tirumala Anandam Pillai, 

Purisa Sriracgacharyulu Vara, 31 H. 406=4‘H.L.T, 92,—An order in 
1908 Council discharged the decrees of the High Court and the District Court 
and referred it to the latter to frame rules for carrying out a scheme of 
management directed by the order. The order which the District Judge made in 
pursuance of this order in Council is one made in execution and is consequently 
appealable. 

(37) —S. 244—Payment by puisne mortgagee of amount due under 
prior mortgage-decree—Suit by puisne mortgagee for foreclosure in respect 
of amount so paid—Suit whether barred by S. 244—See MORTGAGE 
(Foreclosure), No. 29, 27 A. 325. 

(38) — Civ. Pro. Code {Act XIV of 1882), Ss. 244, 457—“ Party," 

means party duly represented—Minor represented by married 
(1909) woman or person with adverse interest as guardian ad litem if 
hound by decree—Appointment of married woman as guardian 
of person under Guardians and Wards Act (VIII of 1890), S. 53, if removes 
disqualification — Construction of statutes. S. 244, Civ. Pro. Code (1882), 
applied to questions arising between parties to the suit in which the 
decree was passed, that is to say, between parties who had been properly 
made parties in accordance with the provisions of the Code. 

Where decrees were passed against a minor, represented in the 
proceedings either by a married sister or an uncle whose interest was 
adverse to the minor’s, held, that the minor was never a party to any of 
these suits in the proper sense of the term, and a suit on her behalf, for a 
declaration that the decrees and sales in execution thereof were invalid 
as against her, was maintainable. 

A married woman was disqualified by S. 467 of the Code from being 
appointed a guardian ad litem on behalf of a minor. The fact of her 
having been appointed the guardian of the person of the minor under 
S 63 of the Guardians and Wards Act of 1890 did not remove the dis- 

A • 

qualification. 

The later enactment left S. 457, O.P.O., untouched, the effect of the 
two statutes read together being that a guardian of the person of a minor, 
if properly qualified, might be preferred as guardian in the suit. Mussem- 
RasUd-m-nisa v. Muhammad Ismail Shan, 13 C.W.N. 1182 = 10 C. 

Ti ^18 = 6 A L.J. 822=11 Bom. L.R. 1225=6 M.L.T. 279=31 A. 572= 

19 M.L.J. 631 =3 Ind. Cos. 864=36 I.A. 168. 
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CALCUTTA. 

Note. -Relied upon. Bindeswari v. Lakpat Nath, 8 Ind. Cas. 26.—An exe¬ 

cution Court, when called upon to execute the decree, must proceed on the 
1910 assumption that there is a valid decree capable of execution. The party 
who seeks to attack the decree must do so in a separate proceeding, for 
example, by a suit or an appeal or an application for review. 

(39) -Ss. 244, 588, els. j. r.—Order in execution of decree. An 

order for attachment and sale of property in execution of a 
(1881) decree is an order “of the same nature with ” an order made 
in the course of a suit for attachment of the debtor's property. 
The latter order is appealable under S. 588, cl. r, of the Code of Civil 
Procedure. Tb follows that an order for attachment and sale in execu¬ 
tion of a decree is (according to the requirement of S. 588, cl. j) “ of the 
same nature with appealable orders made in the course of a suit,” and 
therefore is appealable under that section. Polokdliari Eai v. liadha 
Persad Singh ... ... ... 8 C. 28 = 8 I.A. 165 = 4 Sar. 279. 

(40) -5. 246— Porcer of Coxirt executing decree —Bona fide pur¬ 

chaser — Presumption of validity of order for sale. If a Court 
(1886) ordering a sale in execution of a decree has jurisdiction, a 
purchaser of the property sold is not bound to enquire into 
the correctness of the order for execution, any more than into the correct¬ 
ness of the judgment upon which the execution issues. Notwithstand¬ 
ing anything in S. 246 of the Code of Civil Procedure, he is not bound 
to enquire whether the judgment-debtor holds a cross-decree of higher 
amount against the decree-holder any more than he is to enquire, in an 
ordinary case, whether the decree, under which execution has issued, 
has been satisfied or not. These are questions to be determined by the 
Court issuing execution. Where property, sold in execution of a valid 
decree, under the order of a competent Court, was purchased 5ona 
and for fair value, held that the mere existence of a cross-decree for a 
higher amount in favour of the judgment-debtor, without any question 
of fraud, would not support a suit by the latter against the purchaser to 
set aside the sale. Bewa MahtoJi v. iJaw Kishen Singh 

14 C. 18= 13 I.A. 106 = 4 Sar 746. 

CALCUTTA. 

NOTES.-R. Sharup Chand Mala t>. Pat Dassee, 14 C. 627.-A review of 

judgment may be granted (if it is necessary for the ends of justice that 
1887 it should be reviewed), where there is an error of law on the face of the 
judgment or where the decision of the Court has proceeded upon a mis¬ 
taken view of the law. 
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P, Mothura Mohun Ghoae Mondul w. Akhoy Kumar Mitter, IS C. 657 
(558).—A sale in execution could be set aside only when the Court 
1888 executing the decree had no jurisdiction to execute it; the purchaser 
need not make any further enquiries beyond whether the Court had 
jurisdiction. 


-R. Mukhoda Dassi v. Gopal Chunder Dutta, 26 C. 734=3 C.W.N. 766.—A 

mortgagor is not entitled to redeem the property which was purchased by 
1899 a third party at a sale held in execution of an ex parte mortgage*decree 
and confirmed whilst the ex paHe decree was still in force, though the 
said decree was set aside and subsequently re-affirmed after trial. 


-R. Puma Chandra Chattopadhay u. Dinabandhu Mukkopadhay, 5 C.L.J. 696 

=11 C.W.N. 756 (P.B.).—When it is found that notice has not been served 
1907 under 8. 10 of the Public Demands Recovery Act, and a suit is brought 
to eat aside the sale and to recover possession of the property sold, Art. 142, 
and not Art. 12, Sch. 11, Limitation Act. is applicable. In such a suit, the plain¬ 
tiff need not ask the sale to be set aside. He is entitled to recover possession upon the 
footing that the sale has not affected bis title. 

-D. Janakdhari Lalu, Gossain Lai Bhaya Gaywal, 37 C. 107=11 C.L.J. 254 = 

13 C.W.N. 710=1 Ind. Cas. 871.—Where a sale has taken place on the 
1909 basis of a satisfied judgment, the satisfaction of which has been certified 
to the Court, the sale is void and ineffectual to pass any title even to a 
bona fide purchaser for value without notice. 

A certificated officer has authority to sell only so long as the certificate remains 
unpaid, and a duty is cast upon him by law to enter satisfaction as soon as payment 
has been made. 


.^^D. Livinia Ashton v. Madhabmoni Dasi, 11 C.L.J. 489=14 C.W.N. 560=5 
Ind. Cas. 390.—In this case it was contended that, as the auction-pur- 
1910 chaser was a stranger to the execution proceedings, the sale could not be 
impeached at all. Held that 14 C. 13=13 I.A. 106 was no authority for 
the broad proposition that a purchase at an execution sale by a stranger can under no 
circumstances be set aside. 

_R. Gopal Chandra v. Basir Gazi, 7 Ind. Cas. 17.—A sale, if it is to be 

invested with the incidents of a sale under the Bengal Tenancy Act, ought 
4910 to be of single holdings and not of more than one holdings jumbled to¬ 
gether, and the mere fact of the purchaser being a bona purchaser 
would nob invest the Court with authority to give him the title which would accrue only 
under a special procedure laid down in the Bengal Tenancy Act. 


BOMBAY. 

_R, Erava v. Sidramappa Faeare, 21B. 424 (F.B.).—Parsons, J;—The omission 

to bring in the proper legal representatives of the judgment-debtor and 
4895 follow the procedure laid down in Ss. 234 and 248 of the Code is not 
merely an irregularity, but is an UlegaUty affecting the jurisdiction of the 
Court to seU the property of a deoeaeed judgment-debtor. A sale, held under such 
oiroumstanoes, is a nullity* 
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-R. Yellappa v. Ramcbandra, 21 B. 463.—After e sale was held and a certificate 

issued in favor of a stranger, who was the purchaser, it was impugned on 
1896 the ground that the decree, in execution of which it had taken place, had 
been satisfied out of Court before the sale. Held, the purchaser was 
protected and the sale was unquestionable. 

-R. Abdul Karim v. Thakordas, 22 B. 88.—If the same property is attached by 

different Courts, and if it is sold by a Court of a lower grade, the purchaser 
1896 at such sale would be protected if he purchased bona fide and without 
notice of the irregular exeroise of jurisdiction {vide S. 285 of the Code) of 
such Court. If, on the contrary, he purchased with such notice, he runs the risk of bis 
sale being set aside. 

-R. Chitambar Shrinivasbhat v. Krishnappa, 26 B. 543 (348).—Where the 

property (is sold in execution of a decree fraudulently obtained, mere 
1902 inadequacy of price, apart from participation in, or knowledge of, the 
fraud, is not in itself sufficient to justify the sale being set aside. 

ALLAHABAD. 

_R. Kaunsilla v. Chandar Sen, 22 A. 377.—An auction-purchaser is not bound 

1900 to inquire into the validity of the order under which the sale takes place. 

-R. Kudratullah v. Kubra Begam, 23 A. 25 (30).—Point same as in 22 

A. 377 noted above. 

— R^ Chajmal Das v. Lai Dharam Singh, 24 A. 481 (483) =22 A.W.N. 126.— 
S. 246, C-P.C., clearly contemplates that, when a decree is sought to he 
1902 set off against another, the decree against which the set-off is asked for 
must be before the Court of execution. 

-D. Debi Singh v. Jia Ram. 25 A. 214 (218) (F.B.) =23 A.W.N. 21 (P.B.).— 

14 C. 18 was not the case of a sale of immoveable property, nor was the 
1902 question dealt within it one of title to any class of property. In that case 
the question was as to the construction of S. 24C, C-P.C. 

MADRAS. 

-R. Rangasami Chetty v. Periasami LIudali, 17 M. 58 (60) = 3 M.L.J. 211.— 

Any irregularity in the proceedings, which led to the sale, cannot be relied 
1893 on for setting the sale aside after it has been confirmed and a sale-certifi¬ 
cate issued. 

-R. Narayana Kothan v. Kalianasundaram Pillai, 19 M. 219 (221).—The 

plaintiff, who was the judgment-debtor in a suit in execution of a decree 
1895 wherein a sale took place, questioned the legality of the sale on the ground 
that, subsequent to decree and before sale, he was declared a lunatic 
under Act XXXV of 1858 and that nobody represented him in the execution-proceed¬ 
ings. Held, that the sale was unquestionable after it was confirmed and a certificate of 
sale issued. 

-Expl. Sinnu Pandaram t). Santhoji Row, 26 M. 428 (430) = 12 M.L.J. 398. 

S. 246, C.P.C., 1882, is not inapplicable to a case where the cross-decrees 
1902 are passed by the very Court whose duty it is to execute them and neither 
has been transferred for execution to another Court. 14 C. 18 does not 
militate against the view, the ground of the decision being that a sale made by granting 
execution in contravention of S. 246 will not affect the title of a bona fide purchaser. 
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(^1) S. 260 Execution — Refusal of execution loherc opportunity 
to obey the decree had not been afforded by the decree-holders— 
(189$) Effect of such refusal—SubseQuent order for execution — Res 
judicata. Declaratory decree. An order of a Court dismissed 
a petition for execution under S. 260 of the Civil Procedure Code, 
because the petitioning decree-holders had not then afforded to the judg¬ 
ment-debtor an opportunity of obeying the decree, which directed him to 
do specific acts. Meld, (l) that another application, made after such 
opportunity had been afforded to him, was not barred as having been 
matter of prior adjudication within S. 13 of the Civil Procedure Code; 
(2) that the decree which also declared rights on the part of the decree- 
holders against him was not incapable of being executed under S. 260. 
on the objection that it was only declaratory. Kishore Bun Mohunt 
V. Dwarkanath Adhikari ... 21 C. 784 = 21 I. A. 89 = 6 Sar. 429. 

UADRAS. 

NOTES.-R. D. Ratoa Mudaliat v. Krishna Bhatlar, 17 MX.J. 423 —A 

decree declaring an archaka to be entitled to the possession of the keys 
1900 of a temple for the purpose of carrying on the duties of an archaka vnm 
held to be capable of execution. (But see observations of Mitchell, J. 
contra, p. 428). 

CALCUTTA. 

-R. Durga Das Nandi t). Dewraj Agarwala, 33C. 306 = 10 C.W.N. 297=3 C.L.J. 

112.—In the execution of a decree for perpetual injuuction against a 
1905 judgment-debtor who has deliberately disobeyed an order of Court, has 
tried to evade it by colorable transfers of the property, and has had ample 
opportunity to contest the allegation of the decree-holder, the Court is not bound to 
issue any notice to the judgment-debtor before passing an order under S. 230 or 
S. 231, C.P.C. 

(42)- S. 266, sub-S. {g) — Political pension — Payments due under 

the Oudh loans of 1838 and 1842— Exemption from liability 
(1890) to attachment for debt. Although it is probable that the 
enactments of S. 266, Civil Procedure Code, 1882, were not 
meant to cover pensions payable by foreign States when remitted for 
payment to their pensioner in India, they certainly include all pensions 
of a political nature payable directly by the Government of India. A 
pension guaranteed payable by the latter by a treaty obligation contracted 
with another Sovereign power is in the strictest sense a political pension. 
An allowance, payable by the Government of India under an arrange¬ 
ment made between the King of Oudh and the Governor-General in 
1842 for the benefit of members of the King's family and household, 
and their reppective heirs in perpetniity, and payable to one of such heirs, 
-who has inherited it, as his share in the interest in the Oudh loan of 
J.842, is a political pension, within the meaning of S. 266, sub-S. {g). 
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Civil Procedure Code, 1882. The arrangement cf 1842 cannot be treated 
as merely a provision, out of the King's private estate, for the main¬ 
tenance of members of his family, there having been, in a state like 
that of Oudh, no distinction between State property and private property 
vested in the Sovereign. BishavibciT Nath v. Iindad AH Khan 

18 C. 216= 17 LA. 181=5 Sar. 619 = R.& J.’s No. 122. 


ALLAHABAD. 

NOTES.-R- Lachmi Narain v. Makund Singh, 26 A. 617 (622) = 24 A.W.N. 

144 = 1 A.L.J. 338 (343).—A zamindari granted once for all under a 
1904 sanad by the Government, as a return for good services rendered, is not a 
pension ; the grantee took proprietary rights in the subject of the grant, 

which was transferable and attachable. 

UADRAS. 

_F. Valia Thamburatti a. Anujani Kunhunni, 26 M. 69.-A poraon to whom 

a political pension was being paid died ; and at the date ol his decease, a 
1902 sum of money was due to him in this respect, but remained unpaid in 
the hands ol the Collector of the district. On an attempt being made to 
attach the fund, in caecutien proceedings i Beld, that the character ol the innd 
remained unchanged so long as it remained unpaid m the hands of the 
irrespective of whether the intended beneficiary was alive or dead, and that the fund 

was not liable to attachrneDt* 

_R. Muthusami Naidu v. Prince Alagia Manavala Simmala Raja, 26 M. 423 

^426)._If the Government of India were to be regarded as merely the 

1902 agents of the Ceylon Government, for the purpose of paying pensions to 
certain descendants of the former rulers of Ceylon, the Courts of British 
India would have no jurisdiction to proceed, by way of attachment, since the rights of 
the pensioners (assuming them to be enforceable at law) would only be enforceable m 

OUDH. 

_F. jafar filicza v. Bbagwan and Madho Ram, 1 O.C. 170.—A pension award¬ 
ed by the Deed of Trust, dated the 23rd November, 1839, on the part of 
1898 Mohammed Ali Shah. King of Oudh. printed at page 149, Aitcheson’s 
Treatise, is a political pension, and as such it cannot be attached in execu¬ 
tion of a decree against the pensioner. 

_F. Debi Prasad v. Amir Ali Khan. 12 O.C. 323=4 Ind. Cas. 145.—A wasika 

allowance, which is guaranteed by the British Government, by the treaty 
1909 of 17th August, 1825, in consideration of the loan of 1825 by the then 
Ruler of Oudh, is a political pension within the meaning of S. 60 {g) of 
the Code of Civil Procedure, 1908, and of S. 266 (g) of the old Code. It is also to be 
deemed a pension within the meaning of that term as used in Ss. 4 and 11 of Pensions 


Act. XXIII of 1871. 

( 43 )_ Ss. 268, 485, Attachment of debt by third party— 

Attachment not prohibitory of suit by creditor against debtor 
(1894) Limitation Act (XV of 1877). Ss. 15. 19 —Acknowledgment of 
debt—Poicers of sarbarakar. An attachment before judgment 
under S. 485, Civil Procedure Code, issued by a Court at the instance of 
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a third party, prohibited the creditor from recovering, and the debtor from 
paying, the debt. Held, that an order in those terms was not an order 
staying the mat,tution of a suit within the meaning of S. 15 of the Limits- 
ion Act (XV o 1877). Shib Singh v. SUa Bam (13 A. 76) approved, 
t e same rule relating to all attachments, whether before or after iudg- 
ment, couched in similar terms. The person restrained from receiving 
payment may, nevertheless, assert his right in a suit for the money due. 
A debtor, since deceasecJ, had executed a bond to his creditor. The heir 
of the debtor having been disqualified, and a sarbarakar of the estate hav- 
mg been appointed, the latter had executed a mukhtarnama or power-of- 
attorney empowering an agent to act in reference to the land, and the 
charges thereon. The agent admitted the debt. Held that, on the con¬ 
struction of the power given to him. authority to the agent to acknowledge 
a personal liability of the debtor and his heir, within the meaning of 
S. 19 of Act XV of 1877. could not be implied. It was doubted whether the 
sarbarakar. not having been appointed guardian of the heir, could have made 
such an acknowledgment herself. Another acknowledgment, a notice 
from the Collector, as agent for the Court of Wards, admitting the estate’s 
indebtedness to the original holder of the bond was relied upon. In 
addition to the bond-debt now in suit, another sum, due on a mortgage, 
was claimed by the same creditor, and the terms of the notice would 
apply to either. Held, that, the debt referred to in the notice not having 
been identified with the bond-debt in suit, acknowledgment of the latter 
by the Collector was not established within S. 19. The oral evidence 
of the Collector as to his intention was not admissible to construe the 
notice, but accompanying circumstances might be shown and considered. 
Beti Maharane y. The Collector of Etawah 

17 A. 198 = 22 I.A. 3I=6Sar. SSI. 


BOMBAY. 

NOTES.- B. Annappagauda v. Sangadigyapa. 26 B. 221 (P.b ,)=3 Bom 

L.R. 817.— A guardian appointed under the Guardian and Wards Act 
1902 (VIII of 1890) has power to acknowledge a debt or pay part of the principal 
of a debt, so as to give a fresh starting point against bis ward, if it were 
shown that the act was for the protection or benefit of the ward’s property. 

ALLAHABAD. 

-R. Bam Cbaran Das v. G»y» Praead,30 A. J22 (F.B.)«A.W.If. (igog), 178 » 

S A.L.J. 878=4 M.L.T. 49 (P.B.) —When the guardian of a minor 
1908 acting within the scope of bis authority and for the benefit of the minor* 
makes part-payment of the debt or acknowledges a debt, such a payment 
or acknowledgment is one by an agent duly authorised in this behalf so as to give a 
fresh start for limitation. 
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CALCUTTA. 

-R. Jadu Lai Sahu v. Janki Koer, 35 C. 575 (611).—The Court of Wards on 

behalf of its Wards can admit liability on a simple bond-debt that would 

1908 otherwise have become barred by limitation, if the making of such an 
admission can be regarded as part of the management of the Ward’s 
property or as otherwise within the Court’s powers; the assertion of a claim of pre¬ 
emption based on the ownership of the Ward’s property can also be regarded in the 
same light. 

MADRAS. 

-F. KondamodaluLingaReddi v. Alluri Sarvarayudu,8M.L.T. 105 = 20M.L.J. 

809 = 6 Ind. Cas. 407.—The Court of Wards has the power to make 

1910 an acknowledgment of a debt due by the Ward which would bind the ward 
and give a new starting point for limitation. 

( 44 )- Ss. 274, 287, 289, 290 and 311—SaZe in execution of decree 

—Material irregularity—Proof of substantial injury. The 
(1893) non-compliance with the requirements of S. 290 of the Civil 
Procedure Code that, before sales of immoveables in execution 
of decree, thirty days should intervene between proclamation and sale, is 
a material irregularity within the meaning of S. 311. But its effect is not 
to make the sale a nullity without proof of substantial injury thereby to 
the judgment-debtor. As to this, the latter section requires affirmative 

evidence. Tasadduk Ttasul Khan v. Ahmad Husain ... 21 C. 66 = 

20 I.A. 176 = 6 Sar. 324 = R. & J.’s No. 131. 

PRIVY COUNCIL. 

Notes. -R- Gajrajmati Teorain v. Saiyid Akbar Husain, 29 A. 196 (P.C.) = 

2 M.L.T. 47 = 9 Bom. L.R. 83 = 17M.L.J. 112 = 5 C.L.J. 138 = 11 C.W.N. 

1908 393.—When a fresh proclamation is not issued in cases where it ought to 

be issued under the terms of S. 291. C.P.C., 1882, the judgment-debtor’s 
remedy is to object to the confirmation of the sale, and not to impeach the sale by 
regular suit. 

CALCUTTA. 

-R. Surno Moyee Debi v. Dakhina Ranjan, 24 C. 291.—The failure to comply 

with the provisions of S. 291, Civil Procedure Code, together with a 

1896 paucity of bidders on the date of sale, owing to which the sale fetched 
an inadequate price for the property sold, were sufficient grounds for 
setting the sale aside- 

-R. Kokil Singh v. Edal Singh, 31 C. 385 (392).—Non-compliance with the 

1904 provisions of S. 290. Civil Procedure Code, in conducting a sale, by itself, 
docs not make the sale a nullity. 

-R, RIahabir Pershad Singh t?. Dhanuk Dhari Singh. 31 C. 815 (819) =8 C.W.N. 

686.—For setting aside a sale, there must be evidence of circumstances 

1904 which will warrant the necessary or at least reasonable inference that the 
inadequacy of the price is the result of irregularity, although there might 
not be direct evidence connecting the inadequacy of the price with the irregularity. 
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—R. Esm»,l Khan n. Ahdul Am Khan, 1 C.L.J, 14 = 32 C. 302 = 9 C.W.M. 343 

19I)S a T i" publishing or conducting a sale 

1905 under Act XI of 1859 and also inade,nacy of price at the sale, the con- 

can he set aside h°? T“ c''° etlahlished by evidence before the sale 

aenee, each case must depend upon its own circumstances. 

R. Ismail Khan u. Abdul Aziz Khan, 32 C. S09=l C.L.J. 91 = 9 C.W.N. 348. 

lona • between the irregularity in conducting the sale and the 

1905 inadequacy of the price fetched at the sale must be established by direct 

rin.. the absence of which the Court will .not be justified in infer¬ 

ring that the inadequacy of the price was the result of irregularity. 


R. Sukh Lai Sheikh u. Tara Chand Ta. 2 C.L.J. 241 (P.B.) = 33 C. 68 = 9 C.W.N. 
<on« omission to publish a notice under S. 145. cl. 3, Code of Crimi- 

1905 nal Procedure, at some conspicuous place at or near the subject of dispute 
IS not an illegality which deprives the Magistrate of hia jurisdiction. 

-R. Nibaran Chandra Chowdhry v. Chiran Jib Prasad Bose, 32 C. 512=9 C.W. 

question whether the relation of cause and effect between an 

1906 irregularity and substantial injury is proved, is essentially one of fact 

The connection must be established by evidence which may be direct or 
circumstantial. ^ 


-Relied on. Baijnath Goenka ti. Maharaja Sir Ravaneswar Prasad Singh 

Bahadur, 6 C.L.J. 163.—A defect in the sale notification is a mere irregu 
1907 larity which does not render the sale a nullity. If there is inadequacy of 
price, there must be direct evidence to connect the inadequacy with the 
alleged irregularity, before the sale can be set aside. 


-R. Puma Chandra Chattopadhay v. Dinobhandu Mukbopadbay, 5 C.L.J 

696 = 11 C.W.N. 756.—The service of notice under S. 10. Public Demands 
1907 Recovery Act (Bengal), is a condition precedent to the sale of immoveable 
property in execution of the certificate, and a sale held without service of 
such notice is a nullity. 

-R. Ashutosh Sikdar v. Behari Lai. 6 C.L.J. 320 (838) = 11 C.W.N. 1011=35 

1007 contravention of the terms of 8. 99, Transfer of 

Property Act. 1882, is not a nullity, but an irregular and voidable sale. 

ALLAHABAD. 

-F. Jagan Nath v. Makund Prasad, 18 A. 37 = 18 A.W.N. 184.^It is not 

enough foran applicant under S.'Sll to show merely that there has been 
1895 a material irregularity in publishing or conducting , a sale: he must 
connect the irregularity with substantial loss as cause and effect 

-R. Shitin Begam v. Agha Ali Khan, 18 A. 141 = 16 A-W.N. 9. on the same 

1895 poiht as in 18 A. 87 noted above. 

-R. Harbans Lai «. Kundan Lai. 21 A. 140 = 18 A.W.N. 2l2.-An applicant 

under 8. 311 of the Code must be confined to the grounds set forth in the 
, 1898 section. If the Court flnds there is no proof of material irregularity and 

sul»8fcahtial loss, it ought to dismiss the petitioo. It oughfc not to set wide 
the sale on grounds other.than those urged by the applicant. 

46 
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-R. Sheodhyan v. Bholaoath, 21 A. 311 = 19 A.W.N. 84.—The absence of 

attachmeot prior to sale is no more than a material irregularity. But 
1899 this is not enough to vitiate the sale, unless substantial injury has 
resulted from such irregularity. 

-R. RamJasu. Sheo Prasad. 28 A. 193 (195) = 2 A.L.J. 640 = A.W.N. (1905), 

241. —Quare : whether non-compliance with provisions of S. 248, C.P.C., 
is anything more than an irregularity ? 

BURMA. 

-R. Karathan Chetti v. Palaniappa Chetti, U.B.R. (1907), 2ad Qr., Civil 

Procedure, 9 = 14 Bur. L.R. 96.—An execution sale held at an earlier hour 
1907 than that notified in the proclamation is not void, but is only a material 
irregularity. The person afiected may apply under S. 311, C.P.C., I8S2, 
to set aside the sale. But, in order to succeed in his application, he must prove that 
substantial injury resulted from the irregularity, 

OUDU. 

-R. Zaki Hasan v. Shambu Dayal, 6 O.C. 61 (63).—The Court must find that 

there has been substantial injury to the person concerned and that such 
1902 injury was caused by material irregularity, but these are facts which 
must be determined by ordinary rules of evidence. 

-R. Ratan Singh v. Dular Singh, 9 O.C. 289 (291).—Where an entire viakal 

was sold in ignorance of an order staying execution, the sale was held to 
have been made without jurisdiction. 

_R. Adil Khan v. N. Slirza Mohammad Sadik Ali Khan, 5 Ind. Cas. 798.—A 

sale ordered by a Court having jurisdiction and duly confirmed by it is 

1909 not invalidated by proof that the original attachment was made by a 
Court not having jurisdiction. The absence of a regularly perfected 

attachment amounts at most to an irregularity which does not affect the validity of 
the sale after it has been duly confirmed. 

PUNJAB. 

-R. Jowala Dat Parshad v. Ram Das, 96 P.L.R. 1902. —Omission to issue a 

1902 fresh proclamation is only an irregularity. 

-F. Madho Mai v. Jawabir Singh, 40 P.R. 1910 = 147 P.L R. 1910 = 6 Ind. Cas. 

713 = 63 P.W.R. 10 .—An error in the warrant of attachment constitutes 

1910 merely a material irregularity which can be the subject of objection to the 
sale under S. 311, C.P.G., but does not render the sale void ipso facto and 

thereby oust the provisions of S. 311 and make S. 244 applicable. 


1906 


(45) -S. 276—See Mortgage. No. 20. 29 C. 154 = 29 I.A. 9. 

(46) - Ss. 278, 283, 483 — Attachment—Wrongful attachment — 

Claim to attached property—Attachment before judgment — 
(1889) Liability of creditor xvho caused attachment of goods not belong¬ 
ing to the debtor—Damages after sale—Difference between 
English and Indian Law on the subject. Orders for attachment in security, 
under S. 483 of the Civil Procedure Code, being issued on the ex parte 
application of the creditor, who is bound to specify the property which 
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aLth'r *'*7%estimafcad value, it foUows that the 
attachment is the direct act of the creditor, for which he is immediately 

esponsible. Should the goods be proved not to belong to the debtor, the 

medifTf It depreciation of the goods by an inter¬ 

mediate faU in the market, between attachment and sale, are the natural 

and necessary consequences of the creditors unlawful act. The plaintiff 

having taken, without success, the summary proceeding under S. 278 to 

get tbe release of goods attached under S. 487, in a suit to which he was 

not a party, afterwards, in a suit brought by him in accordance with 

b. 283, established his right of property in the goods : Held, that (a) in 

order to entitle him to the full indemnity for the wrongful attachment 

he was not bound to allege and prove that the defendants had resisted his 

previous application under S. 278 maliciously, or without probable cause ■ 

and that {b), the goods having been sold under the Court’s order, the 

difference m market value of the goods at the time of their attachment 

(November 1833) and their price when they were sold (June 1884), the 

selling prices having fallen intermediately, must be added to the damages. 

Held, also, that, without bringing under review the judgment under S 278 

the effect of the judgment in the suit brought in accordance with S 283 

was to supersede the order under S. 278 and to render it inconclusive. 

Tbe procedure on attachment not being the same in India as in England 

•where a judgment-creditor is not responsible for the consequences of a sale’ 

under a judicial order, of goods taken in execution in satisfaction of his 

debt, that proposition does not hold good under the Indian procedure 

Kissorimohun Boy v. Harsukh Das ... 17 C. 436= 17 I.A. I 7 =s Sar 472' 

ALLAHABAD. 

notes.- R. Biabambbar Nath V. Goddar. 6 Ind. Ca». 789.-Certain crona 


1910 


, ,, , . -’ »o».—uertain cropa 

were wrongfully attached at the matance of a decree-holder. Dutine the 

Bubaiatence of the attachment the crops were Btolen. Held that a complete 

cause of action for the recovery of the attached property accrued in favour 
of the plaintiff at the date of tbe wrongful atUohment. and it was not impaired bv anv 
subaequent occurrence for which tbe plaintiff was not reaponsible. ^ 

BOMBAY. 

-R. Surajmal v. Manekchand, 6 Bom- L.R. 704 (714 ).-Id civil cases there ia 

tbe presumption, much weaker no doubt, but one that still requires to 
be negatived, that the alleged tort-feaser Was legitimately acting to 
protect his own interest. It must be shown that he was not merely 
mistaken but also that he had known or had reason to know that he was going beyond 
the rights he was entitled to assert. 

CENTRAL FROYINCES. 

.-R. Tejoo Patel v. Mahamedali Abdulali, 7 C.P.L.-^, 77 (80).-The Uw of 

execution is not the same in India as in England and. in this coantrv 
it is not. as in England, the attaching officer, but the jadgment-oreditor 
who is responsible when goods are illegally taken in execution. 


1903 


1893 
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(47) —S. 283—Suit under—Court-fee payable—See Court Fees Act, 
No. 1, 35 C. 202. 

(48) - Ss. 287 and 311— Execution of decree — ytis-representation of 

valtce in the proclamalion of intended judicial sale—Substantial 
(1898) injury withm the meani7t(/ of S. 311. The value of property of 
which the sale has been ordered in execution of a decree, when 
stated in the proclamation of the intended sale, is a material fact within 
sub-S. (e) of S. 287 of the Code of Civil Procedure. An under-statement of 
the value of the property having been made in such a proclamation, which 
was calculated to mislead bidders, and to prevent them from offering 
adequate prices, or from bidding at all, and the sale having resulted in a 
price altogether inadequate, held that such mis-statement was a material 
irregularity in publishing or conducting the sale, although there might be 
no rule requiring publication of the value in that proclamation , and that 
the special remedy provided in S. 311 was applicable, as substantial injury 

had resulted. Saadatniand Khanv. Phul Kuar ... 

20 A. 4 12 = 25 I.A. 146 = 2 C.W.N. 550 = 7 Sar. 380. 

N.B.—lt should be noted in this case that the appeal was made direct to the 
Privy Council against an order of a District Judge reversing an order of a District 

Jlunsiff refusing to set aside a sale. 

PRIVY COUNCIL. 

notes.- R. Dhanakdhari Singh v . Mababir Pershad Singh, 9 Bom. L.R. 

651 = 11 C.W.N. 739 = 6C.L.J. 11—A gross under-estimate of the value 

1907 of the property constitutes a material irregularity within the meaning 
of S. 311 of the Code of 1882. 

CALCUTTA. 

_D. Ehuban Mohun Pal f. Nuoda Lai Dey, 26 C. 324.—This was a second 

appeal in connection with an application for setting aside a sale in exe- 

1899 cution of a decree on the ground of fraud. It was contended for the 
respondent that no second appeal lay on the ground that the application 
should be treated as one under S. 311. because the auction-purchaser was a third party, 
not a party to the suit. The appellant contended that a second appeal did lie, the 
matter being one falling under S. 244 : Held, a second appeal did lie. on the ground 
that the application fell under S. 244, notwithstanding the fact that the purchaser 
was a stranger to the suit. 20 A. 412, supra, was distinguished on the ground that, 
there, there was an appeal direct to the Privy Council against the order of the District 
Judge, the order appealed against was clearly one under S. 312, and the ground on 
which the sale was sought to be set aside was irregularity in publishing or conducting 


the sale, and not fraud. 

-R. Bbikaci Misra v. Rani Surja Moni Pat Maha Dai, 6 C.W.N. 48. Non- 

speciBcation of the hour of sale and mis-statement as to the value of 
1901 ^ 

property sold are material irrogularities. 


_R. Raja Ramessur Prashad Nacain Singh u. Rai Sham Krissen. 8 C.W.N. 257 

1901 {262j.—A just and true valuation of the property sold, in the sale pro¬ 

clamation, is material to the execution of the decree- 
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P. Moti Laul Roy v. Bhawani Kumari Debi, 6 C W N a^B .. 

of incumbrances as required by S. 287 (c) CPC Iftftci °**'®^*fioation- 

1902 undervaluation, in the sale prLlamaLon f ’ 

Inrity in publishing tha sale under S. 311 , C.P.O.^lSSa. 

-R. Sheorattun Singh v. Net Loll Sahn, 30 C l-o 'c WN , 

«03 : :itu;iZtTvi°di„T° 

—D. Singh n. 3a» Pershad Sahn, 31 C, 922 = 8 C.W 

MOs"' w“n W-L'ih””'"''' ”■ 32 C. 512=9. 

ii.W.W. 487.—See the same case noted at p. 361, supra. 

-TarubalaDasiu.MoniLalDas, lind Cas 24B—wia^ . . 

sold at auction for its fair vaL. allugh thtrls^rr^ , 

1909 tion an under-statement of the value o1 the nronertv ^ 

decree-holder. the sale cannot be set aside on the ^ouodMat 
such gross under-statement as itself amounted to fraud and I-,, ^ 7 ‘ 

chasers from bidding for the property owing to some defect in itrtitlo^'bec'^^^ 
under-statement has not resulted in the property being sold at a loss. ' " 

*■ Saha u.Gobind Mohan Das, Bind. Cas 135—Th« A j . 

the pnrt of the decree-holder, who hae obtained leave to bid a^ rh ^ 

1910 in Offering hide through a benamidar, considerabirin eace TZ Z 

which he deliberately etated in the sale proclamation, is oalonUted L 
mislead and is consequently fraudulent, cuiated to 

MADRAS. 

-P. Sivasami Naioker v. Ratnaaami Naioker, 23 M. 568.-The value of rha 

property advertised to be sold in execution of a decree ie a material , 

1900 within the meaning of cMe) of S. 287. So, nndervalnatioo “the p 

matron of sale will be such a material irregularity as to form a good grontd 
for setting aside a sale under 3. 311. ® ya ground 

OUDH., 

-R. Zaki Hasan v. Shambhn Day.l, 6 0,0. 61.-In a proceeding under a e., 

O.P.C., the judgment-debtore proved that there had been Lterial t’.!. ’ 

1902 laritiee in publishing and conducting the sale and that the hronlL if 
fetched much less than its market value. There was no dir t^^*^ • 
connecting the irregularities with the lowness of the price, but the subordin 
had inferred that the latter bad been caused by the former. Judge 

BeU, that such an inference might be drawn and that in a case under S 311 c P n 
it is not necessary to produce a witness or a document to prove that people were • # ” 
deterred from bidding by the irregularity complained of. The Oourb must fi 
there has been substantial injury to the person concerned and that suoh in™ 
caused by the material irreguUrity oomplained.of, but these are facts which 
determined according to the ordinary rules of evidence. There is no i® 

applicable to cases under this section. . . P® ^nle- 
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PUNJAB. 

-R. Duni Chand u. Atma Singh, 132 P.R. 1906 = 11 P.L.R. 1907.—Injuries 


1906 


might be inferred from the misrepresentation of price in the sale procla¬ 
mation. 


(49)- S. 291— Stay of proceedings—Fresh proclamation necessary 

after each stay. Under S. 291 of the Code, when the stay of 

(1906) proceedings is removed, a fresh proclamation ought to be issued, 

in compliance with the terms of that section. When such a 

proclamation has not been issued, the judgment-debtor’s remedy is to 

object to the confirmation of the sale, and not to impeach the sale by 

regular suit. Guirajmati Teorain v. Saiyid Akbar Husain, 9 Bom. L.R. 83 
= 2M,LT.47 = 5C.L.J. 138= 1 I CW.N. 393= 17 M.L.J. 112 = 29 A. 196 

= 34 I.A. 37. 


(50) -S. 295—Limitation Act {XV of 1877), Sch. II. Art. 13— 

Execution of decree—Suit to recover assets wrongly distributed — 
(1901) What are "proceedings in a suit"—Priority of mortgages — 
Intention of parties as to abandonment of prior security. By a 
bond of the 4th May, 1883, shares in certain villages were hypothecated 
for Rs. 15,500 to the plaintiffs. On the 30th June, 1883, a bond hy¬ 
pothecating the same shares in the village was executed by the mort¬ 
gagor in favour of the defendant. On the 3rd November, 1883, another 
bond was executed by the mortgagor by which the same shares in the 
villages were mortgaged to the plaintiffs for Rs. 20,000. The bond of 
the 3rd November, 1883, recited that Rs. 15,500 were then due on account 
of the bond of the 4th May, and after stating that interest on that sum 
and other debts which had been incurred brought the total amount due 
from the mortgagor up to Rs. 20,000, declared that, until repayment of 
that sum with interest, the mortgagor hypothecated the villages which 
had been mortgaged by the bond of the 4th May, and in addition he also 
mortgaged certain other shares in the same villages. The defendant 
obtained a decree on his bond on‘the 6th March, 1884, and the plaintiffs 
in 1885 obtained a decree for the amount of the debt due under the bond 
of the 3rd November. In the plaint in the suit in which this decree was 
made, they sued on the bond of the 3rd November only, and not on the 
bond of the 4th May, and the bond of the 3rd November was alone men¬ 
tioned in the decree in that suit and in the subsequent orders in execu¬ 
tion of the decree. In the application for execution of his decree, how¬ 
ever, the defendant admitted that the plaintiffs’ mortgage of the 4th May, 
1883, was a subsisting and prior charge to his own of the 30th .Tune, 
1883. In execution of these decrees the villages were sold, and on the 
7th February, 1883, the Subordinate Judge of Meerut made an order 
under S. 295 of the Civil Procedure Code for distribution of the proceeds 
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of the sale. By this order he held that the defendant was entitled to be 
paid m preference to the plaintiffs on the ground that their decree rested 
solely on the bond of the 3rd November, 1883, and not on that of the 
4th May, 1883, and that their rights were consequently inferior to those 
of the defendant under his bond of the 30th June, 1883. The sale- 
proceeds were accordingly paid to the defendant. In a suit brought by 
the plaintiffs on the 4th February, 1891, to recover the sale-proceeds on 
the ground of the priority of their hypothecation of the 4th May, 1883, 
over that of the defendant, they stated that their cause of action arose on 
the 7th February, 1888, the date of the order under which the sale pro¬ 
ceeds had been paid to the defendant. The defence was (a) that the suit 
being one to set aside the order for distribution was barred by Art. 13, 
Sch. II of the Limitation Act, not having been brought within one year 
from the date of the order; and (6) that the plaintiffs had by their 
course of action in suing on the bond of November the 3rd, 1883, relin¬ 
quished their rights under the bond of the 4th May, 1883, and consequent¬ 
ly were not entitled to priority over the defendant’s bond of June, 1883. 

Held, that the suit was not one to set aside the order for distribu¬ 
tion, nor did that order stand in the way of the suit, which was one to 
recover proceeds paid to a person who was not entitled to receive them. 
Such a suit was specially provided for by section 296 of the Code of 
Civil Procedure, which enables a distribution of the sale-proceeds to be 
made according to what seem, at the time, to be the rights of the parties 
without such distribution importing a conclusive adjudication on those 
rights. The suit was, therefore, not barred by Art. 13, Sch. II of the 
Limitation Act. 


That article was also inapplicable because the order for distribution 
was “a proceeding in a suit.” Vishnu Bhikaji Phadke v. Achut Jagan- 
■ nath Ghate, 15 B. 438, cited with approval. 


Beld also that in the terms of the bond of the 3rd November, 1883, 
it did not impair the effect of the bond of the 4th May, 1883, as a 
subsisting hypothecation. Nor did the fact of the plaintiffs having sued 
on the later bond and not on the earlier one allow the inference to be 
drawn that they had relinquished their rights under the earlier bond ; by 
80 doing they did nothing to imply, or lead others to believe, that they 
had abandoned the former hypothecation. The defendant, moreover, 
in the suit on bis own bond had expressly recognised the bond of the 
4tb May, 1883, as a subsisting and prior hypothecation. Shankar Samp 
y. Mejo Med 23 A. 313=28 I.A. 203=5 C.W.N. 649=3 Bom. LR, 

713=8 S«r. 72, 
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BURMA. 

Note. -F. Palaneappa Chetty v. Sbeodat Rai, U.B.R. (1904), 4th Qr., 

Limitation, Sch. II. 13.—S. 295, C.P.C.. 1882, is inapplicable to mort- 
1904 gage-decrees for sale, and when assets realised have been paid to one or 
more such decree-holders who have applied for execution, a suit lies to 
compel a refund. 


(51)- S. 311— Irregularity in piihlication of intended sale. An 

objection to the validity of a sale of revenue-paying land, on 

(1882) the ground that the revenue assessed upon it had not been 

stated in the proclamation of the intended sale in accordance 

with S. 287 of Act X of 1877, was taken, for the first time, in the Court 

of appeal, an application to set aside the sale, on the ground that it had 

taken place without proclamation made, having been rejected by the 

Court of the first instance, which found that proclamation had been made. 

Meld, that the objection was taken too late, although, if properly taken 

in the Court of first instance, it would have been good to the extent that 

not stating the amount of the revenue was an irregularity, substantial 

damage resulting from it remaining to be proved, as required by S. 311 

of Act X of 1877. Held, also, that inadequacy of price having been 

alleged as substantial damage without having been proved to be the effect 

of the non-statement of the revenue, the applicant had not (as required 

by S. 311) proved to the satisfaction of the Court that he had sustained 

substantial damage by reason of such irregularity. Olpherts ^acnaghten 

V. Mahabir Per shad Singh ... 11 C.L.R. 494 = 9 C. 656= 10 I. A. 25 = 

4Sar. 417. 

PRIVY COUNCIL. 

Notes,-R. & P. Arunacbellam v. Arunachellatn, 12 M. 19 (2S) = 15 I.A. 

1888 171.-See No. 52, infra. 

_j)_ Ahsanulla Kban Bahadur v. Haricbarn Mozumdar, 20 C. 86 = 19 I.A. 

191 .—Seo case under REGULATION VIII OF 1819 (BENGAL), 19 I.A. 


1892 


191. 


-R. Tasadduk Rasul Khan v. Ahmad Husain, 21 C. 66-20 I.A. 176. See 

1893 No. 44, at p. 360, supra. 

CALCUTTA. 

_R. Tripura Sundari v. Durga Churn Pal, 11 C. 74 (76).-Though there is no 

evidence to show that the substantial injury was the result of the itregu* 
1884 larity, still the former (injury) must at least flow, reasonably and 
naturally, from the other, and be attributable to it alone. 

_R. Lala Mobaruk Lai v. The Secretary of State for India in Council, 11 C. 

200 (F.B.).—Non-compliance with the provisions of S. 6 of Bengal Act, 
II of 1859, is not a mere irregularity. Such a sale is null and void. 
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-D. Satish Chunder Rai Chowdhuri ii. Thomas, 11 C. 658.—It ought not to be 

presumed, from the existence of material and substantial injury, that the 
1885 substantial injury resulted from the material irregularity; and it must 
be strictly proved that the injury was the direct consequence of the 

irregularity. 

-R. Kishory Mohun Roy v. Mohamed MujaSar Hossein, 18 C. 188 (192).—A 

1890 execution of decree after it is confirmed and sale certificate is 

granted, is not to be regarded as a nullity merely on account of absence 
of attachment. 


-R. Gur Buksh Lallv. Jawahit Singh. 20 C. 599 (602).—Substantial injury as 

the result of proved material irregularity may either be established by direct 
1&93 evidence or it may be inferred, when such inference is reasonable, having 
regard to the nature of the irregularity and the extent of the inadequacy 

of the price. 

189i -R. Gopi Koeri v. Oopi Lai, 21 C. 799. 

-R. Surno Moyee Debi v. Dakbina Ranjan Sanyal, 24 C. 291.—There need 

be no direct evidence to show that substantial injury is the direct result of 
1896 the material irregularity. It is enough if the injury is the necessary 
result of the irregularity. 


-R. Ram Taruck Hazra v. Dilwar Ali, 29 C. 73 (78) (P.B.).—S. 2 of Act VIIof 

166B (Bengal) is no bar to a suit by a party, whose property has been sold 

1901 in enforcement of a certificate issued under the Public Demands Recovery 
Act. to set aside the sale. 

—P. Sheorutton Singh ti. Net Loll Sahu, 80 C. i (9).—The fact that the in¬ 
adequacy of price is the result of irregularity may either be established by 

1902 direct evidence or inferred, where such inference is reasonable, from the 
nature of the irregularity and the extent of the inadequacy of price. 


_R. Mahabir Pershad Singh t. Dbaoukdbari Singh, 8 G.W.N. 686=31 G. 

818.—Tbe law regarding irregularity in the publication of sale and 

1904 inadequacy of price consequent thereto, discussed. (See under 21 C. 66. 
noted at p. 360, supra.) 

_R, Esmail Khan v. Abdul Aziz Khan, 1 C.L.J. 14=32G.B02=9C.W.N. 343. 

—When there has been an irregularity in publishing or conducting a sale 

1905 under Act XI of 1659 and also inadequacy of price at the sale, tbe connec¬ 
tion between the two must be established by evidence, before tbe sale cah 

be set aside, but no rule can be laid down as to the amount or nature of the evidence ; 
each case must depend upon its own circumstances. 

t 

_R, Esmail Khaov. Abdul Aziz Khan, 82C. 809=90,V.N. 348 = 1 C.L.J. 91. 

_See the same case noted at p. 361, supra. 


1905 


■R. 


1909 


Nibaran Chandra Ohowdhury v. Ohiranjib Prasad Bose, 9 O.W.N; 487=39 
C. 642 .—Substantial injury may be doe to, various, causes and not 
necessarily to material irregularity in the pu’blieatinii or conduct of sale. 
But Courts are enjoined toezolndeall other uuseB'Of substantial injury 
«na confine the ground of relief to proof of the relation of ca^ke and effect between 
•irregnlarity and substantial iniury. The coi^eo.tipn must be ertablished by evidence, 

which may be direct as well as circumstantial. ■ - -i-v , . , 

47 
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-R. Baijnath Goenka u. Maharaja Sir Ravaneswar Prasad Singh Bahadur, 6 

1907 C.L.J. 163 (174).—See the same case noted at p. 361, supra. 

-R, Moulvi Abdul Kashem v. Benode Lai Dhone, 12 C.W.N. 757.—Though it 

is a sound rule to follow, viz., to serve a separate proclamation in each of 

1908 the villages embraced in the same process when they are at such a distance 
from one another that there is no moral certainty of communications to 

persons on or interested in the one of what is publicly done on the other, the fact that 
the processes were not served in each does not necessarily constitute an infringement of 
the provisions of S. 274 of the C.P.C. 


BOMBAY. 

-R. Lakshmi v. Krishna Bhat, 8 B. 424.—Mere inadequacy of price does not 

1884 constitute a material irregularity within the meaning of S. 311. 

-R. Krishnaji v, Bomanji, 11 Bom. L.R. 380 = 33 B. 657 = 2 Ind. Cas. 459.— 

The fact that a Court auction is held at a time and place different from that 
1909 mentioned in the proclamation does not render the sale void taken by 
itself. It is not more than an irregularity which does not vitiate the sale. 


ALLAHABAD. 

-R. Ramchhaibar Misr u. Bechu Bhagat, 7 A. 641 (645) = 5 A.W.N. 190.— 

The expression “conducting the sale” in S. 311 does not include any 
1885 proceedings unconnected with the actual carrying out of the sale, but 
refers to the action of the officer who makes the sale, and not to any 

thing antecedent to the order of sale. 

_R. Bamchand i'. Pitam Mall. 10 A. 506.—A regularly perfected attachment 

is an essential requisite to validate a sale in execution of a money-decree 
1888 and an absence of such attachment will make the sale a nullity. If a 
sale were a nullity, it can be set aside even without proof of substantial 
injury. An attachment before judgment becomes junctus officio, as soon as the suit 

terminates. 

Ganga Prasad v. Jag Lall Rai, 11 A. 333 = 9 A.W.N. 115 .—Kdge, 0. J. 
held that a sale, taking place before the expiry of the thirty days required 
by S. 290 of the Code and without the judgment-debtor’s consent, is not 
merely an irregularity but an illegality, and can be set aside oven without 
proof of substantial injury. But Broadhurst, J., held that such a sale is not a nullity 
but only irregular and cannot be set aside except on proof of substantial loss resulting 
from the irregularity. 


1889 


R. 


_R. sheo Prasad v. Hira Lai, 12 A. 440,—A sale held in execution of a 

simple money-decree, after the death of the judgment-debtor, without 
1889 bringing his representatives on the record, the attachment having been 
> made during the deceased judgment-debtor’s lifetime, is not invalid, and 
the legal representative’s remedy, if he is damnified by the sale, is by application under 
S. 311 of the Code. 


_R. Behari Singh u. Mukat Singh, 28 A. 273 = 3 A.L.J. 140 = A.W.N. (1906), 3, 

—Where the judgment-debtors stand by and neglect to supply any inform- 
1905 ation as to the nature of the property sold, the judgment-debtors cannot, 
after the sale, seek to have the sale set aside on the ground that the pro¬ 
perty was not of a nature that could be attached. 
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BURMA. 

Karathan Chetti u. Palaniappa Chetti, U.B.R. (1907), Civil Procedure, 9.— 
See the same case ooted at p. 362, supra, 

OUOH. 

Zaki Hasan v, Shamhu Dayal, 6 O.C. 6t (63).-See the same case noted 
at p. 362, supra. 

PUNJAB. 

Harnam Singh u. Hamira Mai, P.L.R. (1900), 1S7 (161).-The defects in 
the proclamation of sale and in publishing and conducting the auction are 
matters which should form the subject of an application under S. 311, 
C.P.O., 1882, failing which and after confirmation of the sale, they cannot 
be gone into at all, and S. 312 bars such suit. 

(52) - S. 311 —Alleged irregularity attending sale in execution _ 

Failure to prove substantial injury resulting. A judgment- 
( 1888 ) debtor having allowed the execution-sale of immoveables to 
be completed without objecting on the ground afterwards 
alleged by him, viz., iusufficiency of description within the requirements 
of S. 287, he having been throughout aware of what the description was, 
the sale is not invalid on this ground alone without more. No evidence 
having been given in the Court executing the decree of substantial injury 
having resulted by reason of such irregularity, i.e., the alleged misdescrip¬ 
tion, held that, although the Appellate Court below had assumed that the 
property had been sold for less than it ought to have fetched, such 
substantial injury as inadequacy of price should have been proved to 
have occurred in order to bring the case within S. 311. Olpherts 
Macnaghten v. Mahabir Pershad Singh, (10 I.A. 25) followed. Aruna- 
chellamv. Arunachellam ... 12 M. 19= 13 I.A. 171 =5 Sar. 265. 

PRIVY COUNCIL. 

NOTES. 'R« Tasadduk Rasul Khao v.' Abmad Husain, 21C. 66=201,A. 

189S 176.—See No. 14, at p. 380, supra. 

CALCUTTA. 

_-R. Surno Moyee Debi v- Dakhina Ranjan Sanyal, 24 C. 291 (295)._This 

was a case in which no hour had been fixed for the sale. There was 

1696 evidence that there was a paucity of bidders and the property fetched a 
very inadequate price. Held, that the omission to fix the hour for sale 
was a material irregularity: Held, also, that, though there is no evidence to connect 
the irregularity and the substantial injury as cause and effect, it is enough if, from the 
evidence on record, a reasonable inference can he drawn that the loss was the result of 
the irregularity. 

_Bxpl. Preo Lall Paul Chowdhry «. Badhika Prosad Paul Chowdhry, 6 

O.V.N. 43.—judgment-debtor who allows the sale to proceed without 

1901 objection must be taken to have waived any misdescription or misstate¬ 
ments apparent on the face of the proclamation itself. 


-R. 

1907 

-R. 

1902 

-P. 

1900 
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-R. Ram Tarack Hazra v. Dilwar Ali. 5 C.W.N. 521 = 29 C. 73.—Where a 

mistake had been made in the certificate, but the other party never 
1901 protested against it or endeavoured to have the mistake set right, but 
intentionally lay by hoping .that the whole proceedings might beheld 
invalid on this ground, it would then be open to question whether in these circum¬ 
stances such party can complain of the mistake in the sale proclamation or whether he 
would not be estopped from doing so. 

-R. Preo Lall Paul v. Radhika Prosad Paul Chowdhry, 6 C.W.N. 42.—An appli¬ 
cation by a judgment-debtor for an adjournment of the sale ‘ ‘ without issue 
1901 of fresh proclamation and beat of drum" dees not amount to a waiver 
preventing him to apply to set aside the sale held on the day adjourned, 
on the ground that proclamation of sale was not served on each of the properties and 
consequently the sale fetched a low price, provided that, when he presented his petition 
for adjournment, he was ignorant of the fact that the proclamation had not been 
properly posted up on the various properties according to law; and such a waiver does 
not amount to a waiver of any fraud practised upon the judgment-debtor. 

-R. Rajah Ramessur Proshad Narain Singh v. Rai Sham Kissen, 8 C.W.N. 257 

(262).—The time for the judgment-debtor to raise his objections is before 
1901 the sale, and if the objections be not then taken, he may lose the right to 
avail himself of them for the purpose of having the sale afterwards set 
aside. 

-R. Wahabir Pershad Singh v. Dhanukdhari Singh, 8 C.W.N. 686 (688) =31 

C. 815. 

Esmail Khan v. Abdul Aziz Khan, 32 C. 502 = 1 C.L.J. 14 = 9 C .W.N. 
343.—See the same case noted at p. 3G9. supra. 

Nibarun Chundra Chowdhry v. Chiranjib Prasad Bose, 32C. 542 = & 
C.W.N. 487.—No sale can be set aside, unless it be proved that the 
substantial injury is the direct result of the material irregularity in the 
publication or conduct of sale. 

-R. Esmail Khan u. Abdul Aziz Khan, 32 C. 509 = 1 C.L.J. 91 = 9 

C.W.N. 348. 

Dbanukdari Singh v. Nathuni Sahu. 6 C.L.J. 62 {69) = 11 C.W.N. 848.— 
The questions whether there has been a waiver or not of the rights of the 
judgment-debtors and if so to what extent, depend on the circumstances 
of each case and are questions of mixed fact and l.aw. 

MADRAS. 

T. R. l\r. Arunachalam Chetty v. Kulandasami Tevar, 5 M.L.J. 70 (74).— 
Failure to publish the sale proclamation at some place near the property 
to be sold constitutes an irregularity which, if material, will vitiate 
the sale. 

BOMBAY, 

Krishnaji Ramachandra Datar v. Bomanji Edalji, 2 Ind. Cas- 459.—See 
the same case noted at p. 370, supra. 

ALLAHABAD. 

Sheo Prasad v. Hira Lai, 12 A. 440 (459).—In all cases of irregularity, it 
should be shown, for having a sale set aside, that substantial injury has 
resulted therefrom. 


R. 


1905 


1905 


R. 


1905 


R. 


1907 


1894 


R. 


1909 


R. 


R. 


1889 
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-R. Sher Singh Daya Ram. 13 A. 564 (568).—In this case it was held that, 
if a judgment-debtor, being entitled, and having had an opportunity, at 
an earlier stage of the execution-proceedings, to set up a plea in bar of 
execution, omits to do so and allows execution to proceed, he cannot be 
Allowed to set up the same plea at a later stage. 

--R. Shirin Begamt). Agha Ali Khan. 18 A. 141 = 16 A.W.N. 9.-Point same 

1899 as in 12 A. 440. 


1891 


-F. Behari Singh u. Mukat Singh. 28 A. 273 = A.W.N. (1906). 3 = 3 A.L.J. 

140.—Where, after an inquiry as to the nature of the property, of which 
1909 the judgment-debtors had notice, a Court in execution of a decree caused 
certain immoveable property to be sold by auction as non-ancestral, the 
judgment-debtors standing by and neglecting to supply the Court with any informa- 
tionasto the nature of the property sold, it was held that it was not competent to the 
judgment-debtors subsequently to seek to have the sale set aside upon the ground that 
the property was ancestral and ought to have been dealt with in the manner provided 
by law in respect of such property. 


BURUA. 

-R. Karathan Chetti v. Palaniappa Chetti, U.B.R. (1907) Second Or 

1907 C.P.C.. p. 9. 

OUDH. 

-R. Mussamat Sukhraj Kuar v. Sheo Prosad, 1 O.C, 186.-Itregularity in 

1898 the publication of sale proclamation, only when it is material, is a 
ground for eetting aside the sale. 

-D. Kazi Saiyad Mohammad Akbar v. PanditManohar Nath, 4 O.C. 331.-12 

M. 19 was held not to apply to the particular circumstances of this case, 

1900 because the judgment-debtordid object, before the sale took place, to the 
misdescription in the sale proclamation as regards the profits. 

1901 - R- Ohandrika Bakhsh Singh v. Brij Bihari Lai, 4 O.C. 379. 

-R. Zaki Hasan v. Shambhu Dayal, 6 O.C, 61.—See the same case noted 

1902 at p. 865, eupra. 

PUNJAB, 

-R. Harnam Singh v. Hamita Mai, 38 P.L.R. 1900.—In this case it was held 

that the defects in the proclamation of sale and in publishing and con- 

1900 ducting the auction were matters which should have formed the subject 
ofan application under 8. 811. O.P.*C.. failing which and after confirm- 
•ation of the sale, they could not be gone into af all, and S. 312 forbids a fresh suit in 
respect of such defects. 

(53)- S. Zll—Execution sale—Petition to have set aside a sale 

in execution—Position of decree-holder who has obtained leave 
(1899) to hid—Dissuasion of persons from, bidding. A decree-holder, 
who has obtained leave to bid at a judicial sale is, in regard 
to restrictions upon him, in the same position as any other purchaser, A 
charge against a bidder, that he and. those who have acted in concert 
with him have acted in such a manner as to prevent the best price from 
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being obtained, does not, of itself, amount to a charge of fraud, nor will 
proof of such concert invalidate the sale to him. The judgment of the 
High Court in Woo2)cndro Nath Sircar v. Brojendronath Mundul (7 C. 346), 
though a correct decision on the case, was too broadly expressed in com¬ 
prehending any dissuasion by a bidder at a judicial sale of other persons 
from bidding, as a ground for setting aside the sale. The property of a 
judgment-debtor was sold in execution to the decree-holder, who, having 
obtained leave to bid. was declared purchaser at the auction-sale at a price 
below its value. This decree-holder had, on the day when the sale com¬ 
menced, agreed with a third person that, after it should be over, if he, the 
decree-holder, should have become the purchaser, he would then sell the 
property to that person for a specified sum. And these two combined that 
intending bidders should be dissuaded. The Judicial Committee affirmed 
the decision of the High Court that, on a petition for the estting aside of 
the judicial sale under S. 311 of the Code of Civil Procedure, neither the 
fact of the above agreement, nor the dissuasion of bidders, afforded suffi¬ 
cient ground for making tlie order. But the High Court had decided, in 
fav'our of the petitioner, another point: That there had been material 
irregularity, within that section, in an omission on the part of the decree¬ 
holding purchaser when he had applied for leave to bid. This had been 
that lie had withheld information of the agreement from the Court, which 
had granted the leave to bid not having been made aware of the arrange¬ 
ment. The omission to disclose this fact had, in the opinion of the High 
Court, amounted to a fraud upon the Court executing the decree and 
entitled the petitioner to have the sale set aside on the ground that in 
point of law no leave to bid had been granted. Held, by the Judicial 
Committee, that this ground had not been established by evidence on an 
issue between the parties having been taken for the first time in the Court 
of appeal with a change of the matter in controversy, and that the fraud 
on which alone the High Court’s order could be sustained had neither 
been alleged nor proved. Hahonied Mira Ravutkar v. Savvasi Vijaya 

Raghunadha Gopalar ... 23 M. 227 = 27 LA. 17 = 4 C.W.N. 228 = 

10 M.L.J. 1=2 Bom. L.R. 640 = 7 Sar. 661. 

MADRAS. 

Notes.- B. Mallikarjunadu Setti v. Lingamurti Pantulu, 25 M. 244 (276). 

S. 311 is applicable to sales of mortgaged property as well as to those in 
execution of simple money-decrees. 

-R. Thathu Naick t). Kondu Reddi, 32 M. 242 = 5 M.L.T. 248 = 1 Ind. Cas. 231. 

—A party relying upon fraud must plead it in distinct terms, so that the 

1909 party whose act is impeached as fraudulent may have full notice of the 
charge he has to meet. 



D 
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CALCUTTA. 

•R. Govindo Chaodra Jha Shyam Lai Jha, 1 C.L.J. SS.-Mere combination 
amongst two or more persons not to bid against one another at an auction- 

1904 sale, does not necessarily constitute fraud such as would have the efiect 
of vitiating the sale. 

-R. Hira Lai Bose v. Dwija Charan Bose. 10 C.W.N. 209 = 3 C.L.J. 240 (247).— 

1905 ^ decree-holder to bid at an execution-sale may not in every 
instance be to aid the execution. 

-Expl. Ambica Prasad Singh w. R. H. VVbitwell and Sitaram Singh, 6 C.L.J. 

Ill (114).—The J.C. do not lay down in 23 M. 227 the proposition that a 

1907 combination among intending purchasers not to bid against each other, 
under any circumstances, amounts to fraud. Distinction must always 

be made between an honest combination among intending purchasers and a dishonest 
concert to suppress all competition. 

-R. Satish Chandra Mukeejee ti. Potter, 36 C. 226 = 13 C.W.N. 18 = 9 C.L.J. 

244=4 M.L.T. 421.—An agreement between the decree-holder and a 

1908 co-sharer of the judgment-debtor that they should not bid against each 
other and that the latter should get back the property on payment of the 

decree amoun), does not, by itself, amount to fraud so as to vitiate the sale 
^ BOMBAY. 

-R. Virupakshappa v. Shidappa and Basappa, 26 B. 109 (118).—Applications 

1901 execution of a decree arc proceedings in the suit itself; S. 4G2 of the 

Code applies to a compromise of execution-proceedings. 

CENTRAL PROVINCES. 

-R. Pandurang v. Balaji, 14 C.P.L.R. 42.—The Court is bound to take notice of 

1900 a question of law arising out of ascertained facts. 

PUNJAB, 

-R. Duni Chand v. Atma Singh, 132 P.R. 1906 = 11 P.L.R. 1907.—In a 

proceeding to set aside a sale, the Court may consider an error in the sale 

1906 proclamation, even if it is not specially mentioned in the application, 
provided that it is patent on the record and the other side has had an 

opportunity to rebut it, if it had wished to do so. 

-R. Sewa Dat Pershad i'. GhulamNabi, 4 lod. Cas. 1006 = 131 P.L.R. 1909 = 180 

P.W.R. 1909.—Id this case it was held that, even assuming for the sake of 

1909 argument that the decree-holder and the auction-purebaser actually con¬ 
spired together not to bid against each other (a fact which was by no 

means established on the evidence), fraud would not thereby be established. In such 
cases all that can be required of purchasers is. that they should abstain from breaches 
of trust and from intimidation or falsehood in keeping off bidders. 

(54)- Ss. 311 and lOS—Decree, ex parte—Sa/e in execution of ex 

parte decree — Rejection of applications to set aside decree and 
(1902) sale in execution Subsequent suit to set aside decree and sale 
on ground of fraud—Omission to appeal from orders of rejeC’ 
Hon. In a suit to set aside an ex parte decree and a sale in execution of 
such decree as illegal, fraudulent, and collusive, the allegations made in 
the plaint were clearly an attack not on the regularity or sufficiency of 
the service of summons or the proceedings, but on the whole suit in which 
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the ex parte decree was obtained as being a fraud from beginning to end : 
Seld, the suit was maintainable notwithstanding that the plaintiff had 
been unsuccessful in applications under S. 108 and S. 311, respectively, 
of the Civil Procedure Code to set aside the ex parte decree and the sale 
in execution, and had not appealed from the orders rejecting such appli¬ 
cations ; the questions in the suit as a whole being such as could not have 
been determined on applications under those sections. Khageiidra Nath 

Makata y. Pran Nath Ro 2 J ... 29 C. 39S=2'9 I.A. 99 = 6 C.W.N. 473 

— 4 Bom. L.R. 363 = 8 Sar. 266. 

CALCUTTA. 

Notes. -R. Syam Lai Mandal f. Nilmoay Das. 34 C. 241 (247) = 5 C.L.J 

1907 385.—Seo the same cases noted at p. 337, supra. 

-P. Golap Singh v. Indra Kumar Hajra, 9 C.L.J. 367 = 13 C.W.N. 493 = 3 

M.L.T. 360 = 1 lod. Cas. 86.—The dismissal of an application under 
1909 S. 108, C-P.C., 1882, or the omission to prefer an appeal against such 
order of dismissal does not bar another remedy on suitable grounds. 

-R. Saratmani Debi V. Bata Krishna Banerjee, 10 C.L.J. 336 = 4 Ind. Cas. 

459.—The term " final order ” in S. 109, C.P.C.. 1908, denotes an order 
1909 which finally decides any matter directly at issue in the case in respect of 
the rights of the parties. An order of remand may be a final order within 
the meaning of this section, if it decides in effect finally the cardinal point in the suit 
or an issue which goes to the foundation of the suit. Whether a particular order 
falls in this category must depend upon its contents. 

-R. Narsing Das v. Bibi Rafikan, 11 C.L.J. 250 = 14 C.W.N. 507 = 37 C. 197 = 

5 Ind. Cas. 198.—Although a suit will lie for setting aside a decree on the 
1909 ground of fraud, non-service of summons alone is not a ground for set¬ 
ting aside a decree by suit, but fraudulent suppression of the summons 
may be such a ground. 

-R. Mussummat Gulab Koer u. Badshah Bahadur, 10 C.L.J. 420 = 13 C.W.N. 

1197 = 2 Ind. Cas. 129.—An ex parte decree may be set aside, by an applic- 

1909 ation on the ground that summons was not served on the defendant or that 
be was prevented by sufficient cause from appearing when the suit was called 

on for hearing, and also by a regular suit on the ground of fraud ; such a suit is main¬ 
tainable, notwithstanding that the injured party has been unsuccessful in an applica¬ 
tion to set aside the ex parte decree. 

-R, Abdul Hague Chowdhury v. Abdul Hafez, 14 C.W.N. 695=11 C.L.J. 

G36 = 5 Ind. Cas. 648-—An action lies to set aside the decree of another 

1910 Court on the ground that it was obtained by fraud, the reason being that 
the fraud gives a right of action to the party injured by it against the 

party guilty of the fraud. 

ALLAHABAD. 

-D. Puran Cband v. Sbeodat Rai, 29 A. 212 = 4 A.L.J. 51=A.W.N. (1907), 

1906 31.—See the same cases noted at p. 837, supra. 

-D. Niadar Mai v. Raunak Husain, 29 A. 608 = 4 A.L.J. 668 = A.W,N. (1907), 

191.—The decision of a Court refusing to set aside an ex parte decree pre- 

1907 eludes the defendant from maintaining a suit to set aside that decree on 

r the some grounds. 
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(55) Ss. 311, 312, 313 & 622—SaZe in execution of decree— 

by auction-purchaser to set aside sale on ground of 
U8921 his hxiving been deceived as to extent of estate sold—Remedy of 

anciion-purchaser—Superintendence of High Court. A pur¬ 
chaser at a Court sale, alleging that he bad been misled by a misrepre¬ 
sentation as to the extent of the estate which he had believed to. be put 
up for sale, obtained, on his petition before confirmation, a summary order 
setting aside the sale. Held, that the High Court had rightly cancelled 
this order, exercising its authority under S. 622 of the Code of Civil Pro¬ 
cedure : that the purchaser, though he would have his remedy, on his 
taking the appropriate one. if he had been induced by fraud to pay a larger 
price than he otherwise would have offered, had no right to apply under 
either S. 311 or 313 of the Code of Civil Procedure (as they provided only 
for the particular eases to which they referred) : and that S. 312, in the 
absence of cases falling within those sections, required that the sale'should 
be confirmed. Biri Mohun Thakur v. Rai Uma Nath Choicdhry 

20 C. 8=19 I.A. 154=6 Sar. 245. 


CALCUTTA. 


NOTES- 


8 . 


1896 


Mohunt Bbagwan Ramanju Das u. Kbctter Moni Dassi. 1 C 
W.N. 61?.-Excess of jurisdicfcioa and failure to exercise jurisdiction on 
the part of a Court must be taken respectively to mean its trying a case 
which it has no power to try, or its applying to it a mode of procedure 
not applicable to it. and its refusing bo try it when it has power to do so, or its refusing 
to apply to it a mode of procedure applicable to it. ^ 


-F. KhettcrNath Biswasu. Faizuddin Ali. 24 C. 682.-A sale under a mortgage- 

decree Dot having been set aside either under S. 311 or S. 310-A, an order 
1897 setting it aside, passed on an application by a purchaser of’the same 
property in execution of a money-decree, on bis offering to pay the 
mortgage-money with interest and costs to the purchaser under the mortgage-decree 
held to be without jurisdiction. ’ 


-F. Mahomed Hamidulla v. Tohureunissa Bibi, 25 C. 1S9 (158) = 1 CWN 

6S2.—VVbere a Subordinate Court exercises a jurisdiction not vested Jn 
1897 it by law, the jurisdiction of the High Court may be invoked under 
S. 622, Civil Procedure Code. 

t 

-R. Mathura Nath Sarkar u. Umesh Chandra Sarkar, 1 C. W.N. 626 _When 

a Court of first Instance ordered a plaint presented to it to be returned to 
1897 the proper Court under S. 67, cl. (a), C.P.C.. but the Court of appeal 
acting under 8. 588, cl. (6). C.P.C,, set aside such order .md directed the 
■original Court to bear the cause : Held, that the High Court had no jurisdiction to 
interfere with such appellate order und6r 8. 622, C.P.C., for it could not be said that 
the lower appellate Court acted in the exercise of its jurisdiction illegally or with 
imterial irregularity, simply because its decision as to the jurisdiction of the first 
Court to entertain the suit was erroneous in Jaw. . 


46 
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-Expl. Debo Das v. Mohunt Ram Cbaro Dass Chella, 2 C.W.N. 474.—The 

High Court can ioterefere under C.P.C., S. 622, when the lower Court, 

1898 iu an luvestigation under S. 407, has applied a course of enquiry to the 
matter which is not applicable to it, and has thereby failed to apply to 

the matter a course of enquiry which is applicable to it. 

-App. Ram Narain v. Dwarka Nath Khettry, 27 C. 264.—An application by a 

purchaser, to set aside a sale held by a Sheriff on the ground of defici* 

1899 cacy in the area sold or for compensation, is not sanctioned by S. 313 or 
any other section of the Code. 

-R. Mohesh Chandra Dass u. Jamiruddin Mollah, 28 C- 324 (332) =5 C.W.N, 

509.—The word ^'jurisdiction ” in S. 578 of the Code is used in the sense 

1901 of pecuniary or local jurisdiction or jurisdiction relating to the subject- 
matter of the suit. It does not mean the legal authority of a Court to 
do certain things. The same word in S. 622 is used in a more comprehensive sense. 

-R. Ganoda Prasad Roy v. Shib Narain Mukerjee, 29 C. 33 (35).—A case 

comes within the scope of the first two clauses (of S. 022) not only where 

1901 a Court has tried a case which it has no power to try or has failed to 
try one which it has power to try : but also where it has applied a course 

Of procedure, which is not applicable to it, or has failed to apply to it a course of proced¬ 
ure which is applicable. 

-R. Krishna Kamini v. Abdul Jubbar, 30 C. 155 (F.B.)—Though S. 435 (3), Cr. 

P.C.. by declaring that proceedings under Chapter XII, Cr. P. C., 

1902 (in which Ss. 145 and 146 are included) are not proceedings within 
the meaning of S. 435, excludes others under Ss. 145 and 146 from the 

revisional jurisdiction of the High Court, so far as that jurisdiction is conferred by 
S. 435, yet it cannot be said that such orders are placed beyond the High Court’s power 
of revision under S. 15 of the Charter Act. 

_Appl. Makbamchore Sarkar u. Nishind Gonai, lOC.L.J. 492 = 3 Ind. Cas, 

438.—An execution-sale can be summarily set aside on the application of 

1909 the auction-purchaser under S. 313, C.P.C., only when the judgment- 
debtor has no saleable interest therein. No order can be made under that 
section when the judgment-debtor has an interest, however small, in the property sold. 

MADRAS. 

-D. Mammud v. Rama Chund, 4 H.L.J, 87 (88).—In the P.C. case it was 

found that the lower Court declined to exercise a jurisdiction which it had 

1893 and exercised one which did not belong to it; whereas in 4 M-L J. 87 
the Court clearly had jurisdiction, and the mere fact of its decision 

under S. 295, C.P.C., being erroneous, was held not to justify its revision. 

-R. Kristamma Naidu v. Chapa Naidu, 17 M. 410.—PER BEST, J. S. 622, 

C.P.C., is applicable to illegalities or irregularities which arc the result 

1894 merely of ignorance of law or carelessness. The disposal of a suit on a 
point taken by the Court itself on appeal, without affording the parties an 

opportunity of proving what is necessary to meet the point, is an irregularity in proced¬ 
ure within the meaning of S. 622. and the inadvertent admission of a time-barred 
appeal is an illegality in procedure within the meaning of that section. 

-R. Mallikarjunadu Setti u. Lingamurti Pantulu, 25 M. 244 (276). S. 311 is 

applicable to sales of mortgaged property as well as to those in execution 
of simple money-decrees. 
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CENTRAL PROVINCES. 

R. DhaDnooJiDgarw. Antoba Jaoardan Kalac, 12 C.P.L.R. 49(51).—A suit for 

purc^se-money can be maintained by a purchaser at a sale in 

1898 execution of a decree against the decree-holder, if it is found that no sale¬ 
able interest in the property had been with the judgment-debtor. 

OUDH. 

-R. Balkaran Singh u. Indrapal Singh. 2 O.C. 67.-The High Court would be 

1899 cancelling, under S. 62i of the Code, a summary order setting 
aside a sale, passed contrary to the terms of S. 312 of the Code. 

(56) -55. 368, 582 —Limitation Act {XV of 1S77), Sch. II,Art. 175- 

C Death of respondent—Legal representative necessary for 
(1904) prosecution of appcal—Applicalion for stibsiitution of legal 
representative made within six months oj obtaining probate of 

deceased respondent s Will, but more than six months after his death _ 

Abatement of appealSufficient cause. In a suit which was in substance 
one for taking the accounts and winding up the affairs of a partnership 
which had subsisted between the plaintiff and several defendants to that 
suit, a final decree was made directing the plaintiff and some of the 
defendants to contribute in certain proportions a sura of money of which 
a portion was directed to be paid to another defendant A. Pending an 
appeal before the High Court preferred by some of the former, A (Respond¬ 
ent) died leaving a WiU. About four months after A’s death. A’s son 
obtained probate of the WiU. The appellants applied for substituting 
the name of A’s son for A within six months of his obtaining the probate, 
but more than six months after A’s death: ’ 

Held, that the appeal could not have proceeded in the absence of a 
representative of A, and no sufficient cause having been shown for not 
applying for substitution within six months of A’s death, the appeal had 
abated under Ss. 368 and 582 of the Civil Procedure Code and Art. 175-G 
of Sch. II of the Limitation Act. Haj Chunder Sen v. Gangadas Seal 

31 C. 487 = 8 C.W.N. 442=14 M.L.J. M7 = 31 I.A. 71=’ 

I A.L.J. 145=8 Sar. 623. 

CALCUTTA 

NOTES.- R. Tripura Suudari Debi v. Dakbina Mohan Roy, 5 C.L J 810= 

11 C.W.N. 698.—When the Hindu Law prescribes a share being allotted 

1906 to a woman upon a partition alter her husband's death, it is a share 
given to her simply in lieu of maintenance, and such share reverts, accord¬ 
ing to the Bengal School, upon her death, to those heirs of her husl-and, out of whose 
portion the said share was taken. 

-Relied on. Cbandreswar Prasad Narain Singh v. Dbaramjit Narain Singh 

6 C.L.J. 393. = 11 C.W.N. 804.—In case the Court of appeal is of opioion 

1907 that the judgment appealed from should be reversed, it could not do so 
in the absence of the legal representatives of the deceased plaintiffs 
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respondents; the sale could not be confirmed in their absence ; in other words, the right 
of appeal does not survive against the surviving respondents alone. The appeal would 
consequently abate by reason of S. 368 read with S. 582 of the Code. 

MADRAS. 

-R. Renga Srinivasa Chari v Gnanaprakasa Mudaliar, 2 M.L.T. 36 = 30 M. 67. 

—Where one of the defendants in a mortgage suit died pending appeal and 
1906 no application was made to bring on record his legal representative as a 
party to the appeal, held the appeal did not necessarily abate. It abates 
only in cases in which the litigation cannot proceed without the representative of the 
deceased party to a final and complete adjudication. 

_R. pcria Perumal Muthirian u. Pichan, 8 Ind. Cas. 268.—In an action for 

ejectment against several trespassers, the death of one of the defendants. 
1910 whose legal representatives were not brought on record within the time 
allowed by law, does not cause the suit to abate against the surviving 
defendants. The right to sue survives against them so far as their interests are 

concerned. 

ALLAHABAD 

_R Imam-ud-din n. Sadaratb Rai.32 All. 301=7 A.L.J. 228 = 5 Ind. Cas. 897. 

-One of the defendants-respondents in a suit for pre-emption died pending 
1910 appeal. No application was made within limitation to bring his repre¬ 
sentatives on to the record, but the appeal was decreed as against all the 

respondents. 

Held that, the suit being one in which the cause of action did not survive against 
the other respondents, the decree must be set aside as a whole. 

_Ss, 373 , 646, 647— Execution of decree — Effect, as regards 

limitation, of striking off petition for execution of decree— 
(1894) Second application, without express leave granted, token the 
first was struck o#.-Act VI of 1892, Ss. 4, 5. It is clear, both 
from the Code of Civil Procedure itself and from the provisions of the 
Limitation Act of 1677. that a succession of applications for execution is 
contemplated. S. 646 of the Code of Civil Procedure cannot, on its true 

construction, be applied to execution of decree, and was inapplicable to 
petitions for execution before, and independently of, the passing of Act Vi 
of 1882, Ss. 4 acd 5. A first application for execution of a decree having 
been, on the decree-holder’s petition, struck off the list of cases pending 
for hearing, a second application was made within the period o limitation 
Held, that the first application, notwithstanding that the order striking 
it off had been made, was not annulled, but afforded a fresh starting pom 
for limitation. Held, also. that, although the petition for execution had 
been withdrawn without leave to apply again having been expressly gran - 
ed by the Court, the petitioner’s right to renew his petition withm due 
time remained. The provisions of S. 373. which could only have applied 
through the effect of S. 647. had nob been rendered applicable thereby to 
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petitions for execution. The judgment in Sarju Pmsad v. Ska Sam (10 

rJ], “^7“ ‘ y.NilUadhub 

Ckuttopadhya (18 C. 63o) approved : Thakiir Prasad v. Fakir-ullah 

17 A. 106 = 22 LA. 44 = 5 M.L.J. 3 = 6 Sar. 526. 

CALCUTTA. 

Chowdhry t-. ShailendraNath Rov Chow- 
1896 dbty.l C.W.N. 236=24 C. 197 (206).-The proceedings spoken of in S 647 
of the Code do not include execution t roccedings. 

R. Abdur Rahman Mullick v. Khorban Mullick, 2 lod. Cas. 156 = 8 647 

iqno q,‘f ^ application under Ss. 244 and 

iyU 9 311. C.P.C.. as such an application is not an application for execution of 
a decree. 


R. Ramani Debi y. Kumud Bandhu Mookerjee. 14 C.W.N, 924 = 7 Ind Caa 
^040 ^ 18S.-If an application by an executor for probate of a Will 

1910 has been dismissed for default, that fact by itself cannot debar an applica- 

• » ^ w a I'^gatee who claims an 

interest under the W.H ; if so. it would be futile to bold that an executor, who has made 
default, cannot propound the Will again. 


MADRAS. 

-R. Sasivarna Tevar v. Arulanandam Pillai. 21 M. 2Bl.-Application for 

.-07 execution “struck off." a stay of execution having been ordered by a 

1897 superior Court. Application for execution, after tbe lapse of the time 

during which execution had been stayed, held to be a continuation of the 
previous application and not barred. 


-R. 

1902 


Thomas Souaa o. Oulam Moidin Beari, 26 M. 438,-An erdor in execution 
of a decree unde, S. 0, Speeiao Relief Act, cannot be regarded as appealable 
by vtr^tue of the terms of S. 047. C.P.C., 1882, because S. 9, Speeiao Relief 
Act, has laid down that such an order is not appealable. 


-R. 

1896 


BOMBAY. 


Sadashiv Ganpatrao v. Vittbaldas Nanchand, 20 B. 198.-ApplicatioDs 
for execution are proceedings in the suit. 


-R. Pragdas Sagurmall v. Girdbardas Mathuradas. 26 Bom. 78=3 Bom.L R 

1901 431.—The decision in 17 A. 106. if it had been passed three years earlier 

would have rendered S. 2 of Act VI of 1892 unnecessary. 

-R. Virupakshappa v. Sbidappa, 26 Bora. 109 (118)=3 Bora L R 555 

provisions of S. 462. G.P.C.. 1882. requiring sanction of the Court for the 
1901 validity of a compromise entered on behalf of a minor, apply also t 6 
compromises made even after the termination of the suit. Havin 
regard to tho last clause of S. 647, C.P.C., and the ruling in S. 17 A. 106, an applic f ^ 
for execution is a proceeding in tbe suit itself. ' " 


ALLAHABAD. 


-F. 

1909 


Khushalgit v. Gobindgir, 6 A.L.J. 760=3 Ind.Cas. 905.-An application for 
substitution of names was decided ex parte. On an application made f ^ 

rehearing, held that Order VI, Rule 13, was applicable to proceedinf,-!! 
this kind as well as to suits. - -^eaings of 

. j 
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BURMA. 

-R. Maung Pc i'. Ma Baw, i L.B.R. 83 (84) = 14 Bur. L R. 323 (325).—The 

question whether an application for execution can be regarded as a 
1907 continuation of an earlier application for the same purpose was not 
raised at all in 17 A. 106. 

OUDH. 

_D. Musammat Sattarunnisa v. Sheikh Mahamtnad Ruhulla,8 0-C. 263. There 

is nothing in the ruling in 17 A. 106 to suggest that Ch. XXXVII, 
* C.P-C., 1882. can have no application to execution-proceedings. 


PUNJAB. 

-R. Ram Chand v. Rahim Dad. 130 P.L.R. 1902.—Where the Court executing 

a decree dismissed an application for execution without fixing a date for 
its disposal and giving notice of such date to the decree-holder : 

Held, that the order of dismissal was a decree and appealable as such and was 

ultra vires. 


F. A Coates n. Kashi Ram. 76 P.R. 1903 = 170 P.L.R. (1903).-The proced- 
ure prescribed for original suits by the Code of Civil Procedure docs not 

apply to execution-proceedings. 


F. Muhammad Nawaz Khan v. Ram Das, 22 P.R. (1905)-57 P.L.R. (1905). 
The provisions as to withdrawal of suits under S. 373. C.P.C., 1882, do 
not apply to proceedings in execution. 


(58) Ss. 375, 437—Unlawful compromise by trustee See HINDU 
Temple, No. 513, 31 M. 236. 

_ §5 440 , Eight of Suit—Stiit against the Collector as 

Agent for the Court cf Wards—Disqualified owner—Act 
(1895) XXXV of IS5S {Care of the Estates of Utnatics), S. 11— 

XVII of 1876 {Oudh Land Revenue), Ss. 175, 176. A decree 
was made against a Deputy Commissioner as Agent for the Court of 
Wards for a debt due from a proprietor, whose estate had come under the 
charge of that officer in virtue of an order made by the District Court 
under Act XXXV of 1858, the debtor having been found to be of unsound 
mind and incapable of managing his affairs. The Judicial Commissioner, 
having called for the record under S. 622 of the Civil Procedure Code, set 
aside the decree, which had been affirmed on appeal. He was of opinion 
that the suit should not have been brought against the Deputy Commis¬ 
sioner in the above character, but would only lie against a manager 
appointed as Act XXXV of 1858 directed, or else against a guardian. 
This judgment having gone upon a technicality not well founded, was 
reversed, and the original decree was restored. Asharfi Lai v. 
Commissioner of Bara Banki, 22 C. 729 = 22 I.A. 90 = 5. M.L.J. 77-6 Sar, 590. 
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(60) Ss. 443. 578—]^i7iors—S7iit—Guardian ad litem—Recordmg of 

for^nal order of appointment—Summons, non-service of— 

(1903) Irregularity—Procedure. A defect in following the procedure 

prescribed by S. 443 of the C.P.C., is not necessarily fatal to 
the proceedings. 

Where, in a suit against the minors, the minors are represented by 
their mother, though no formal order appointing her to be their guardian 
is drawn up, and no attempt is made to serve the summons upon the 
minors personally or upon their mother, a pardahnaskin lady, before 
serving it upon the only adult male member and the karta of the family, 
these defects in procedure, if they have not caused any prejudice to the 
minors, are irregularities which, under S. 578 of the C.P.C., would not 
have furnished grounds for reversing the proceedings in the former suit if 
they had been raised upon appeal in that suit; much less could they 
furnish any ground for reversing the proceedings by a fresh suit. 
Mussummat Bihi Walian v. Banke Beliari Perskad, 30 C. 1021 *7 C.W.N 

774 = 5 Bom. L. R. 822 « 30 I. A. 182 = 8 5ar. S I 2. 

PRIVY COUNCIL, 

Notes. -F. Munou Lai V- Gbulam Abbas, 32 All. 287 = 12 Bom.L.R. 439 

1910 ^ S57 = 14 C.W.N. 794=8 M.L.T. 57=13 0.C. 123 = 6 Ind. Cas. 

788 = 20 M-L.J. 891.—Scenext case, infra- 

CALCUTTA. 

-R. Krishna Persbad Singh v. Gosta Bohari Kundu, 3 C.L.J, 434.—This case 

was cited as supporting the contention that, although no final order had 

1907 been recorded in the first execution-proceeding, appointing the mother as 
guardian ad litem, she must be taken to have been substantially appoint¬ 
ed as such, because, she was named as guardian in the application for execution and 
the notice issued by the Court under S. 248. C.P.C., was also addressed to her. 

MADRAS. 

-—F. Kachayi Kubtiali Haji v. Udumpumthala Kunhi Putha, 29M.58 ( 61)=16 

H.L.J. 14.—The appointment of a married woman as a guardian ad litem 

1905 for a minor defendant is, though a departure from the provisions of the 
C.P«C., a mere irregularity. 

BOMBAY. 

-R. Vishnu Narayan v. Dattu Vasudeo, 9 Bom. L.R. 1099.—The merecircum- 

stance that the Nazir who was appointed a guardian ad litem did not 

1907 defend the suit because he had no instructions cannot affect the validity 
of the decree. ^ 

The mere fact that a decree is obtained ex parte does not make it illegal or 
invalid. 
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ALLAHABAD. 

•D. Hanuman Prasad u. Muhammad Ishaq. 28 A. 137=2 A.L.J. 615 = A.W.N, 
(1905), 229.—The provisions o£ S. 443, C.P.C., as to the appointment of 
a guardian ad litem for a minor defendant are imperative. A Court has 
no jurisdiction to pass a decree against, or to sell the property of persons 
who are not parties to proceedings or properly represented on the record. 

__R. Ramchandra Das v. Joti Prasad, 29 A. 675 = A.W.N. (1907). 225.—Where 

the defendant or respondent to a suit or appeal is a minor, it is the duty 
1907 of the Court not only to appoint a guardian, but to satisfy itself that the 
proposed guardian is a fit and proper person to represent the minor, to 
put in a proper defence and generally to act in the interests of the minor. The duty 
of the Court is not a mete matter of form. 

OUDH. 

_ R. Gajraj Singh u. Raghubar. 7 O.C. 234.-Tbe absence of a guardian ad litem 

or next friend or want of a formal order under S. 443. C.P.C., has been 
treated as a mere irregularity which could be waived. 

_R. Ghulam Abbas n. Munna Lai. 10 O.C. 321 (33l).-Where a person is 
appointed by a Court as the guardian ad litem of a minor, it is the duty 
1907 of the Court to see that the provisions of the C.P.C.. relating to the 
appointmyt of the guardian arc duly complied with. 

_ R Abdul Karim v- Mohamad Ahmad. 11 O.C. 159.-A suit should not 

be dismissed by reason of the fact that the plaint was presented by a 
1907 person who was a minor at the time, but the proper course is to give an 
opportunity for steps being taken to have a next friend of the plaintifi 
brought upon the record and to prosecute the case if he so desires. 

_ 5 iQQ^Beprese7itatio7i of minors—Order api)ointmg gjiardian 

ad Wiem—Absence of evidence of afidavit—Presiimption of 
(1910) regularitij. In a case, where the question was whether certain 
minors were properly represented at the hearing of a suit in 
which the decree now impugned was made, the order appointing a guardian 
ad litem of the minors was on the record, but no affidavit required by 
S. 456, C.P.C., 1882, was forthcoming. 

Held, that it must be presumed, in the absence of evidence to the 
contrary, that everything was regularly and properly done; and that the 
minors were properly represented by the guardian ad litem appointed by 

the Court Munslii Munnu Lai v. Ghulam Abas 

12 Bom. L.R. 439=1 I C.L.J. 557=14 C.W.N. 79^ = 8 M.L.T 57=1^3 O^. 

123=6 !nd. Cas. 788 = 20 M.L.J. 591 =32 A. .^87. 

_ S. 462—Minor — Compromise—Leave of Court. For the 

exigencies of S. 462 of the Code being properly complied with 
(1906) so as to enable the validity of a compromise, entered into on 
behalf of a minor, to be maintained, when such compromise 
is siibsequ&ntly challenged, it must be proved that the attention of the 
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Court was directly called to the fact that a minor was a party to the 
compromise, and it o^ght to be shown by an order on petition, or in some 
way not open to doubt, that the leave of the Court was obtained. Monohav 
Lai V. Jadii Nath Singh, 4 C.L.J. 8 (P.C.) = 8 Bom. L.R. 489 = 10 C.W N 
898 = 9 O.C. 219= 1 M.L.T. 210= 16 M.L.J. 291 =3 A.L.J. 710 = 28 A. S8S = 


CALCUTTA. 


33 I.A. 128. 


NOTES,-R. Surendranatb Ghoso v. Hemangini Dasi, 34 C. 83.—In a 

suit whocea minor’s interests are involved, if the Court comes to no 
1906 decision, and the decree is passed simply upon a compromise, a suit will 
lie to set aside the decree, upon grounds other than fraud. Although the 
minors have set up a case of fraud qjw. the decree, and failed to prove it, they may 
still bo permitted to show by evidence that the compromise itself was filed without the 
consent of their guardian and is not, therefore, binding upon them. In order that the 
minors be bound by the decree, it is not, however, enough to show that the sanction 
of the Court was obtained to the compromise. 


OUDH. 

-R. Ghulam Abbas v. Munna Lai, 10 O.C, 321.—Where a person is appoint¬ 
ed by a Court as the guardian ad litem of a minor, it is the duty of the 

1907 Court to see that the provi-sions of the Code opiating to the appointment 
of the guardian are duly complied with. There must in such cases be an 
affidavit verifying the fact that the proposed guardian has no interest adverse to the 
minor and is a fit person to be appointed. Where there has been no such enquiry at 
all as to the fitness of the guardian, his appointment is not good in law, and the minor 
cannot be said to be properly represented in the case, and the decree, if any, passed 
against the minor in such a suit is not binding on him. 

(63) —S. 462 — Compromise on behalf of infant—Sanction of Court _ 

Compromise if can be set aside. When a suit, in which a 

(1906) minor plaintiff (represented by his next friend) was a 
party, was compromised after it had been opened on his 
behalf, and the witness examined, and it appeared that the infant had no 
separate interest from the adult members of the family, who took part in 
the compromise and assented to it, and the Court, having had its atten¬ 
tion drawn to it. approved of it. and it was stated solemnly in an order 
made by the Court to be for the benefit of the infant: 

^Beld, that'^the compromise r^not "^et aside, Bamasioer Pershad 
Singhv. Bam Bahadur Singh, iT C.W.N. 178 = 34 C. 70 = 5 C.L.J. 17S» 

17 M.L.J. 59 = 2 M. L.T. 165. 

(64) -'Ss. 508, 514 and 521—Arbitration under the Civil Procedure 

Code— Invalidity of atoard when not made within Ike time fixed 
(1891) by the Court—Costs. When once an award has been delivered, 
it is no longer competent to the Court to grant further time* 
or to enlarge theMriod for the delivery of this award, under S?514 of the 
Code of Civil P&ure. 

49 ' 
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Where an award was not made within the period fixed by the Court’s 
order, but was made after the date given in the las(j. order extending the 
time for its delivery, held, that the award was invalid. The decree of the 
Court, dealing with the award as if duly made within the time, could not 
be treated as enlarging it. 

Order to be that the suit should proceed. Neither party to be entitled 
to costs in either Court below after the judgment with regard to the stage 
at which the objection was taken ; and the cost prior to that to abide the 

issue. Baja Har Narain Singh v. Chaudhrain Bhagwant Kuar 

13 A.300= 18 I.A. 55=6 Sar. U. 


Notes. 

1891 

1905 


R. 


BOMBAY. 

-P. Bhugwandas Bagla v. Haji Abu Abmed, 16 B. 263.—Although 

the time originally granted for amendment of a plaint has expired, the 
Court has power to grant an extension. 

-R. Patlu V. Naru bin Hari, 7 Bom. L.R. 688 (690). 

CALCUTTA. 

Kali Prosanno Ghose v. Rajani Kant Chatterjee, 25 C. 141 (145).—As 
regards the question of appealability of a decree based upon an award, 
the same principle applies whether the award is void ob initio under 
S. 521, C.P.C., or liable to be set aside upon one of the grounds mentioned 
in clauses (a), (b) and (c) of S. 521. 

-R. Aklemannessa Bibi v. Mahomed Hatem, 31 C. 849 = 8 C.W.N. 705.—An 

objection relating to jurisdiction may, for the first time, bo taken before 
1904 the ultimate Court of appeal, for ‘ the statute is there and the Judges were 
bound to take judicial notice of it.’ 


1897 


1904 


R. Dobendranath Chatterjee v. Sarbamangola Debi, 8 C.W.N. 916 (917).— 
An award made and signed in time, but not submitted t-o Court in time, 
is a valid award. 


-R. Ramesh Chandra Dhar v. Karunamoyi Dutt, 33 C. 498 (501).—The 

question whether under S. 522, C.P.C., 1882, an appeal lies against an 

1906 award, depends upon whether the award itself is valid and legal, and the 
section pre-supposes a valid and legal award and not an award upon which 

no decree could be pronounced. 

_Appl. Balaram v. 9^C. 941 (950) = 11 C.lpN. 959=6 C.L.J. 

237.—Apart from the question oP the right of the appellant to raise the 

1907 point of limitation, it is incontestable that it is the duty of the Court to 
deal with the matter, provided it arises on the pleadings or on the facts 

found (if the case is in a Court of second appeal), or on the materials on the record (if 
the case is in a Court of first appeal), 

ALLAHABAD, 

_R, Bhra Lai Dube v. Har Narain, 13 A. 400.—A Court, passing a decree con- 

^ditioned on payment of a sum certain within a tinr»«fi?ed, cannot extend 
the time for payment after the expiry of the period. ** 
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-R. Ram Manohar Misr u. Lai Behari Misr. 14 A. 343.-A Court has power 

to act under S. 514, Civil Procedure Code, at any time before the award 
1892 is actually made, whether the time previously fixed for making the award 
has expired or not. 

-R. Gauri Shankar r. Babban Lai, 14 A. 347.-The principle of the ruling 

1892 applicable also to arbitrations under S. 221 of Act XIX of 

1873. 


-R. Sitaramy. Bhawani Din Ram. 26 A. 105 = A.W.N. (1903). 205.—Anaward 

signed, delivered and submitted to the Court in time is not rendered in- 
1903 valid merely because it did not actually reach the hands of the Court in 
time. 


-R. Asadullah v. Muhammad Nur. 27 A. 4S9«=2 A.L.J. 201 = A.W.N. (1905) 

1905 ^7.—The validity of the award depends upon the making of it, and it is 

immaterial on what date it is filed, 

-F. Lachman Das y. Abparkash, 30 A. 169=5 A.L.J. 144 = A,W.N. (1908) 59 

—The omission to fix a time for the delivery of the award by the arbitra- 
1908 tors is not a mere irregularity, which could be cured, but a material defect 
which would invalidate the award itself. 


-P. 

1892 

-P. 

1898 



1900 

notice of the 
-R. 

1905 

— 

1906 


-R. 

t 

1901 

.the reference 
the award.' 


MADRAS. 

Lakshminarasimham v. Somasundaram, 13 M. 384 = 2 M.L-J. 45 .—An 
enlargement of time, for the making of an award, after the expiry of the 
period originally fixed, is not illegal, 

Arumugam Chetti v. Arunachalam Chetti, 22 M. 22.—An award, made 
within the time fixed, but submitted to the Court a/ter the period fixed 
is valid. 


CENTRAL PROVINCES. 

Pandurang v. B.alaji, 14 C.P.L.R. 42 (43).—A suit may be dismissed even 
upon a ground not arising upon the pleadings. Where the evidence dis¬ 
closed that, owing to certain defects, the document on which the suit was 
based could not operate as a mortgage, it is the duty of the Court to take 
question of law arising out of the ascertained facts. 


Saheb Lai v. Sukb Lai, 2 N.L.R. 121.—A question as to the invalidity of a 
deed for want of registration, being one of which a Court ought to take 
judicial notice, may, for the first time, be raised in second appeal. 

Ko^l Lodhi V. Baijnath, ^.L. R, 8 1.—An award made after the expiry 
of the time fixed by the ^rt is au tnitio void. The Court ought to take 
judicial notice of the invalidity of such an award, notwithstanding the 
fact that neither party has taken objection thereto. 


IfUMJAIS. 


Jangi Ram v. Mossammat Budhocr Bai, 84 P.R. 1901 = 112 PLR 
1901.—A decree passed on an award made on a reference in Court*in a 
pending suit or in an application under 8. 523, or filed in Court under 
Ss. 525. 626. is appealable. 8. 622 notwithstanding, on grouiids impeaching 
or ths^ality of the award, or in other words, on groands extraneous to 
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-D. Hansraj v. Ganga Ram, 119 P.L.R. 1902 = 88 P.R. 1902 (F-B.).—A 

decree passed in accordance with, but not in ej^ess of, an award passed 

1902 under S. 522. C.P.C-, 1S82. cannot be interfered with in appeal or revision. 

The decision in 13 A. 300 v/as based on the ground that there was no 
award on which a decree could be passed. 

-R. Bhagat Ram v. Ganda Singh, 89 P.R. 1907.—An award made and 

signed before the date fixed by the Court for delivery, but not filed until 

*1907 

after such date, is valid. 

SIND. 

1909 -R. Jlusamat Begam v. Topanmal Hiranand, 3 S.L.R. 106. 

-R. Utooraal jVasoomal v, Haridas Asanand, 7 Ind. Cas. 595.—S. 12 of the 

Indian Arbitration Act is a verbatim copy of section 9 of the English 

1910 Arbitration Act, 1899, and should bear the same construction and confer 
the same power as the corresponding section of the English Act. 

( 65 )_ Ss. 522, 622— Appeal — Arbitration—Decree in accordance 

with award—Power of arbitrators—Error in law in award — 
(1901) Revision. References to arbitration are dealt with by Chapter 
XXXVII of the Civil Procedure Code under three heads:— 
(a) where the parties to a litigation desire to refer to arbitration any matter 
in difference between them in the suit; in that case, all proceedings are 
under the supervision of the Court; {b) where parties, without having 
recourse to litigation, agree to refer their differences to arbitration, and it 
is desired that the agreement of reference should have the sanction of the 
Court; in that case, all furtlier proceedings are under the supervision of the 
Court: (c) where the agreement of reference is made and the arbitration 
itself takes place without the intervention of the Court, and the assistance 
of the Court is only sought in order to give effect to the award. Under 
(rt) the agreement to refer, and the application to the Court founded upon 
it, must have the concurrence of all parties concerned, and the actual 
reference is the order of the Court; so that no question can arise as to the 
regularity of the proceedings up to that point. Under (b) and (c) proceed¬ 
ings, described as a suit and registered as such, must be taken in order to 
bring the matter—the agreement to ^fer or the award, the case^^ay 
—under the cognizance of Coui^,^ that is, or may be a litigious 
proceeding—cause may be shewn against the application,—and it would 
seem that the order made thereon is a decree within the meaning of that 
expression as defined in the Civil Procedure Code. The suit was brought 
in the Court of a Subordinate Judge, and. as to part of the relief asked for. 
was excluded from the cognizance of the Civil Courts by S. 77 of the 
Punjab Tenancy Act (XVI of 1887); and the question as to the jurisdic¬ 
tion of theTlJourt was one of the issues in the case. The whole case was 
referred to arbitrators for decision. They submitted their award in which. 
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amongst the other matters in dispute, they decided that the suit was 
cognizable by the Civil Court. Objections to the award were overruled, 
and an application to set it aside was refused by the Subordinate Judge, 
who, under S. 522 of the Civil Procedure Code, duly pronounced a decree 
ip accordance with, and not in excess of, the award. The Chief Court 
admitted an application for revision of the decree under S. 622 of the Civil 
Procedure Code. Held (affirming the judgment of a Full Bench of the 
Chief Court of the Punjab), that no appeal lay from this decree. Held 
also, that the application for revision was incompetent. It was avowedly 
an application to set aside the award, and as such, was barred by Art. 158, 
Sch. II of the Limitation Act. But even if it had been in time, it could 
not have been brought under S. 622. The arbitrators had power to decide 
the question of jurisdiction and they did so: they may have erred in law, 
but arbitrators may be judges of law as well as judges of fact, and an error 
in law does not vitiate an award. The award having been made, and not 
having been corrected or modified, and the application to set it aside 
having been refused, the Subordinate Judge had no option, but to pro¬ 
nounce a decree in accordance with it. He had not exorcised a jurisdiction 
not vested in him by law. nor had be failed to exercise the jurisdiction so 
vested, nor had ha acted in the exercise of his jurisdiction illegally or 
with material irregularity. Ghulam Khan v. Muhammad Hassan 

29 C. 167 = 29 I.A. 51=6 C.W.N. 226= 12 M.L.J. 77 = 4 Bom. L,R. 161 = 

8 Sar. 154 = 25 P.R. 1902. 

PRIVY COUNCIL. 

Notes. -F. Hansraj tJ. Suodac Lai and Hansraj v. Dwarka Das, 35 C. 648 = 

80 P.R. 1908 = 4 M.L.T. 25 = 12 C.W.N. 585=7 C.L.J. 520 = 138 P.L.R, 

1908 1908 = 10 Bora. L.R. 581 = 18 M.L.J. 266=99 P.W.R. 1908 = 14 Bur* 

L.R. 146.—See No. 39, at p. 176, supra. 

CALCUTTA. 

--R. Tincowry Dey v. Fakir Ohand Dey, 30 C. 218=7 C W.N. 180 (181).— 

S. 523, C.P.C., 1882, does not apply to an agreement to refer to arbitra- 

1902 tion any matter which is the subject of a pending suit, nor does it apply 
to cases where the agreement to refer to arbitration is not in writinc 

-R. NadiatChandShaha Bon^. GobiDda Chandra Shaha Bonik, 2 C.L.J. 61 

(63).—Quare: Whether an appeal lies against the order of Court directing 

1903 a private arbitration award to be filed and a decree to be passed in 
accordance therewith 1 

-P. Debendra Nath Chatterjee v. Sarbamaogala Debi, 8 C.W.N. 916._No 

, appeal lies against the award of an arbitrator (in accordance with which 
a decree has been made) on the ground of the arbitrator’s misconduct. 

-p, Hari Mohan Singh v. Kali Prosad Chaliha, 33 C. 11 (^^*.-An order 

force of a decree and 

is in effect a decree. 
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-F. Haranuad Naskar w. Doyal Chand Naskar, 2 C.L.J. 142.—No appeal lies 

from a decree which is not in excess of, but in a<^ordance with, an award 
made by an arbitrator appointed through intervention of Court. 

-R. Abdul Taher v. Azmat Bibi, 2 C.L.J. 80 (85).—The finality which attached 

to a decree made in accordance with an award as provided by S. 522, 
1905 C.P.C., 1882, refers only to a case in which such decree is made by the 

Court of first instance, and does not apply to a case in which such decree 
is made for the first time by the appellate Court. 

-R. Chinta Money Aditya v. Haladhur Haiti, 10 C.W.N. 601 = 2 C.L-J- 153.— 

25 C. 141 and 25 C. 757, in so far as they decided that a decree made in 
1905 accordance with an award, is appealable on the ground that there is no 
valid and legal award, have been overruled by the Privy Council in 29- 
C. 167. 

-R. Ramesh Chandra Dhar v. Karunamoyi Dutt, S3 C. 498 (501).—See the 

same case under 13 A, 300, No. 64, supra. 

R. Janokcy Nath Guha v. Brojo Lai Guha, 33 C. 757 (F.B.)=3 C.L.J. 450 = 
10 C.W.N. 609.—No appeal lies against a decree passed upon an award 
except so far as it was in excess of, or not in accordance with, the award. 

F. Chairman of the Purnia Municipality v. Siva Sankar Ram, 33 C. 899’ 
{902).—No appeal lies from a decree passed in accordance with an award, 
even on the ground that there was no valid and legal award. 

Considered. Abdul Ali v. Anwar Ali, 11 C.W.N. 220.—No appeal lies from a 
decree, made in accordance with a private award and passed after over¬ 
ruling objections raised by the other party. 

R. Girish Chandra Kushari v. Chinta Haran Khusbari, 11 C.W.N. ccxl (N)* 
—An order refusing to file an award and setting it aside, is a decree and 
is appealable. 

R. Shoo Sahai Mahton v. Kirtarth Bhagat, 7 C.L.J. 486 (487).—An appeal 
lies against an order refusing to file an award under S. 525, C.P.C., 
1882. 

MADRAS. 

-F. Ponnusami Mudali u. Mandi Sundara Mudali, 27 M. 255 = 14 M.L.J. 356 

(359).—An order made on an application to file an award under S. 525, 
1903 C.P.C., 1882, is a “ decree ” within the meaning of the Code, and an 

appeal lies against an order refusing to file the award and setting it 
aside. 

-F. Tiruvengadathiengar vaidinat\^ Ayyar, 29 M. 303 (304).—An order 

passed upon an application made under S. 525, C.P.C., 1882, whether 
refusing or granting the prayer, is a “ decree ” and is appealable as such. 

R. Subbiah Iyer v. Subramania Aiyer, 31 M. 479 = 4 H.L.T. 328 = 18 M.L.J. 
485.—The provisions of S. 522, C.P.C., 1882, ought to be strictly 
construed. 

-R. Kanakku Nagalinga Naik v. Nagalinga Naik, 32 M. 510 = 6 M.L.T. 176. 

n-Under S. 522 of the Code, no appeal lies against a decree passed in 
1909 accordance with an award, except on the grounds'l '^d in this section 
No appeal will lie on the ground that the award is void ab initio. 


1906 


1907 


1908 


1905 


1908 



391 


CIVIL PROCEDURE COBB^iContinued), 

XIV of 1882) — (Ccntinued)t 

BOMBAY. 

-R. Balaji V. N^na. 27 B. 287 (292).-A Hindu minor is bound by an award 

made upon a reference by the manager of the joint Hindu family of which 

1903 the minor is a member, even though the manager is not the minor’a 
father, if the reference be for the minor’s benefit. 

-R. Walji n. Edgi, 29 B. 285 (290) =6 Bom. L.R. 1132.-No appeal lies from a 

decree in accordance with an award made according to law, even where 

1904 the Court passing the decree has disallowed an objection raised by one of 
the parties on the ground of the arbitrator’s misconduct. 

F. Maganlal Gopaldas y. Lalchand Hirachand, 9 Bom. L.R. 259 (263).—An 

1907 application under S. 625, C.P.C., 1882, to the effect 

that the award should be filed, has the effect of a “decree " passed in a suit. 

ALLAHABAD. 

1903 -R. Gappu Lai v. Mathura Das, A.W.N. (1903) 4. 

- R&D. Katiq Ram v. Babu Lai, 26 A. 205 (206)=A.W.N. (1903) 234.-No 

1903 ofder refusing to file an award between the parties 

without the intervention of Court. 

-Expl. Basant Lai v. Kunji Lai. 28 A. 21=2 A.L.J. 450 = A.W.N. (1905)165.— 

1905 Same as 26 A. 205. noted above. 

1906 -R. Reference under S. 5 of Act VII of 1870, A.W.N. (1907) 177. 

-R. Raghunath Prasad v. Lalman, 4 A.L.J. 105 (N).—No revision lies against 

1907 passed after heating objections of both parties, granting a decree 
in terms of an award. 


-F. Behari Lai v. Chunni Lai, 29 A. 457 (P.B.)=4 A.L.J. 455 = A.W.N. (1907) 

1907 appeal lies Irom a decree passed in terms of an award, over- 

' ruling a plea of miscondnct on the part of the arbitrator. 

-R. Ishar Das v. Keshab Deo, 7 lad. Cas. 68.—Only the parties interested in any 

matter in difference between them need join in a reference to arbitration. 
1910 A defendant, who did not put in a written statement and never appeared 
or contested the suit, cannot be said to be so interested, and a reference 
ia not invalid for his not joining in it. Consequently an award resulting from such a 
reference is not void and cannot be challenged in appeal. 

— F. KunjiLalv.DurgaPrasad,? A.L.J. 425=32 A. 484=6 Ind. Cas. 127.—An 

application was made to file an award and the question of misconduct of 
. <3 1910 tla> arbitrators was hei^ an<LfA»5ided in that proceeding and an order 
was made refusing to the award. In a subsequent suit for enforcing 
the award, the same question was raised. Held that the issue as to miscondnct of the 
arbitrators was decided in a proceeding which was not a suit within the meaning of 
S. 18, O.P.C., and the decision on the said issue could not operate as res jtidicata. 

BDBHA. 


-R. Mi E Mya, Mi Thi Nn, U 8em Da, Mi Kywe, Nga Mya and Mi Saw Nyun 

V. Nga Pe. D.B.R. (1905), 40.—Where a Court has ordereA^n award to be 
1905 fllgd^ipidet 8. 825, O.P.C.: Beld, that an appeal impugning the award 
on^ounds falling under 8. 621, C.P.C., does not lie. 
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-F. Nga H. Maung v. Nga Kyaw Ya, U.B.R. (1906) Civ. Pro., p. 52.—Where 

an award is ordered to be filed under S. 526, C.P.C., and an objection as 

1906 to the validity of the submission is disallowed, ^ appeal lies except on 
grounds mentioned in S. 522 of the Code. 

-R. Maung Nge v. Ranganathain Chetty, 4 L.B.R, 130.—An order refusing 

1907 to file an award under S. 526, C.P.C., 1882, is a decree and is appealable. 

OUDH. 

-R. Ram Sewak Das v. Dbaram Das. 9 O.C. 205.—.\n order dismissing an appli- 

1906 coition under S. 525, C.P.C. (1832), to have an award filed in Court, is 
not a decree and cannot be appealed against. 


-R. Khalka Baksh Singh u. Suambar Singh, 11 O.C. 116.—An appeal lies 

1908 against an order refusing to file an agreement to refer to arbitration. 

-R. Chauhraja Baksh v. Sri Narayan Singh. 12 O C. 40 = 1 Ind. Cas. 693.—An 

order under S. 526, C.P.C.. 1882, directing an award to be filed isa decree. 

1908 In an appeal against such an order, the quc.stion of misconduct on the 
part of the arbitrator cannot be considered. 

PUNJAB. 

—Cited. Sita Ram v. Dhani Ram, 92 P.R. 1903.—No appeal lies from a de- 

1903 passed upon a judgment given as per an award, except in so far as 

the decree may be in excess of or not in accordance with the award. 


-F. Bahar Bakhsh v. Inayat Ali, 26 P.L.R. 1905 = 89 P.R. 1904.—When a 

Court of first instance wrongly sots aside an arbitration award and passes 

1904 a decree against the terms of such award, and a Court of appeal dealing 
with the merits of the case comes to the conclusion that tho award was 

noit open to any such objections as ate contemplated by S. 521 of tho C.P.C. and 
upon that finding passes a decree strictly in accordance with tho terms of such award, 
such decree of the Court of first appeal is entitled to the same finality as a decree of the 
first Court would have boon entitled to under the last part of S. 522. 

-R. Sant Singh v. Jiwan Singh, 41 P.R. 1905 = 63 P.L.R. 1905.—The omission 

of a Court to remit an award which determines matters not referred to 

1905 arbitration is not subject to revision ; for the Court has discretion to 
remit or not to remit an award on any of the grounds specified in S. 520 

of the C.P.C. 


1907 


-D. Bbagwan Singh V. Ram Kuar, 38 P.L.R. 1906.—The proceedings in this 

1905 being under Ss. 523 and 525, C.P.C., held, an appeal lay as to tho 

fact of reference and the award being covered by the reference. 

-R. Mulraj u. Ladha Mai, 17 P.L.R. 1908 = 100 P.R. 1907.—An order under 

S. 526, C.P.C., refusingCttF^o anr«r»?ard made between parties wifn* 
out the intervention of the Court, iloippealable. 

-R. Nizam*ud-din v. S. Gulam Ahmad, 4 Ind. Cas- 553 = 53 P.L.R. 1909.—Civil 

Courts have no power to sit as Courts of appeal to consider the correct- 
1909 ness of an award on the merits in respect of matters of fact or even of 
law. They cannot usurp tho functions of the arbitrators, when once the 
parties have made up their minds to have recourse to arbitration. 

SIND. 


1907 -rw-R. Gumanmal Pesumal v. Dayal Kanji, 1 S.L.R. 86 (89). 

-Expl. Rupomal w,-d. Lekhumal u. DwarkamalKhemchand^'^.L.R. 149(152). 

^907 —An appeal lies against an order refusing to file an award. 
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CIVIL PROCEDURE CODE—(Conimwerf). 

3.—(Act XIV of 1882)—(Confmucd). 

(66)- Ss. 525 a7id 13— Arhitration — Award—Eefitsal -to file 

award— Judicata. The refusal of an application for the 

(1891) filing of an award, under S. 525, Civil Procedure Code, merely 
leaves the award to have its own ordinary legal effect; and it 
cannot be contended that an award is not to be relied on as a defence in 
a suit relating to the subject-matter dealt with by it, only because such 
an application has not been granted. Separable claims, viz., (a) to share 
property by right of inheritance, and (6) for the ofhce of lumbardar, had 
been disposed of, on the reference of the present parties, without the 
intervention of a Court by an arbitrator’s award between them. An 
application under S. 525 had been rejected, for the reason, among others, 
that (6) was not a matter of civil jurisdiction. Held, however, that the 
present suit, which was grounded on {a), was barred by the award made. 
Muhammad Newaz Khan y. Alam Khan ... ... 18C.414=18 

I.A. 73=6Sar. 26 = 70 P.R. 1891. 

-See, further, cases under “ Arhitration " and "Award" aod Civil 

Procedure Code (Act VIII of 1859), Nos. 38 & 39. 

CALCUTTA. 

NOTES.-Cods. Mobaraed Wahiduddin v. Hakiman. 25 C. 757 (F.B.) = 

2 G. W.N. 529.—Mere deoial of the fact of reference to arbitration does not 

1B98 take away the jurisdiction of Court to order the filing of the award and 
to allow proceedings to be taken, upon an application made under S. 525 
C.P.C., 1382. 

-R. Abdul Taher v. Azmut Bibi, 2 C.L.J. 80 (83).—When a Court of first 

instance, to which an application has been made under 8. 525, C.P.C., 

1905 refuses to file the award, and such order is reversed on appeal and a decree 
made in accordance with the award, the decree is appealable. 

-R. Bhajahati Saha Banikya v. Behary Lai Basak, 33 C. 881 = 4 C.L.J. 162.— 

A valid award is operative even though neither party has sought to enforce 

1906 it either by a regular suit or by an application under the Code of Civil 
Procedure. 

MADRAS. 

-P. Sundata Mudali v. Ponnusami Mudali, 18 M.L.J. 275 (276).—A Court can 

only refuse to file a private award if there are grounds specified in 8. 520 
^ 521, C.P.C., 1882. ^has pft^risdiction to set aside the award. 

_R. Ponnusami Mudali v. l^ndy Sundara Mudali, 27 M. 255 = 14 M.L.J. 

356.—fleW, (1) that the order refusing to file the award and setting it 

1008 aside on account of misconduct of achitrators was a decree; and, ( 2 ) that 

an appeal lay against that decree. 

BOMBAY. 

_R. Laldas Jibhui «. Bai Lala, 11 Bom. L.R. 20=5 M.L.T. 226 = 1 Ind. Gas. 

105.—An award is not a mere agreement, but is equivalent to a judgment. 

1908 16 is binding between the parties in all matters which it presses to decide*. 

Whgp^acea matter has been decided between the parties, the parties 
.ought to be concluded by an adjudication, whatever it may be. 

60 
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-3.—(Act XIV of 1882) — [Continued). 

-R. Bhaurao Jivaji Tivle v. Ratha Bai Laxaman Jivaji, 11 Bom. L.R. 406 = 

33 B. 401.—An award is equivalent to a judgment whether it has passed 
1909 into a decree or not ? It is binding upon the parlies. When it directs 
partition to be effected, it resolves the joint family ; and from the 
moment of its date it severs their joint interests. 


ALLAHABAD. 

-R. Amrit Ram v. Dasrat Ram, 17 A. 21 (F.B.) = 14 A.W.N. 187.—An 

objection that there was no agreement to refer to arbitration can be 

1894 dealt with by the Court under S. 526, C.P.C., 1882, and an appeal lies 
from an order passed under that section. 

-R. Basant Lai y. Kunji Lai, 28 A. 21 {23)=2 A.L-J. 450 = A.W.N. (1905). 

165.—No appeal lies from an order, refusing to file, under S. 525 of the 

1905 Code, an award passed upon a submission made without intervention of 
the Court. 

BURMA. 

_R. Maung Nge v. Ranganatham Chetty, 4 L.B.R. 130.—An order refusing to 

file an award under S. 526 of the Code is a decree, and an appeal lies 
from it. 

CENTRAL PROVINCES. 

-F. Ganpat v. Ramkrishna Puri, 5 Ind. Cas. 425 = 6 N.L.R. 1.—An award 

of arbitrators can be pleaded in defence to a suit, and if valid must be 

1909 given effect to, even though no application for filing it in Court was made, 
or even though an application was made but it did not succeed, provided 
that the validity of the award was not decided upon in such application. 

OUDH. 


_R. Ram Sewak Das v. Dharam Das, 9 O.C. 205 (206. 207).—An order dismiss¬ 
ing an application under S. 525, C.P.C., to have an award filed in 
Court, is not a decree and is not appealable. 

( 07 )_ s. 540—Appeal from an order of a District Judge under 

S. 10 of Act XX of 1863—See Act XX OF 1863, No. 1, 11 M. 26 : 14 I.A. 


160. 

( 09 )-S. 541—See further cases under “ Appeal." 

( 09 )-S. 549 —Security for costs. An appeal, although it may 

have been rejected by the appellate Court under S. 549 of 
(1886) the Code of Civil Procedure (Act XIV of 1882) upon failure 
by the appellanWa^urniiib security deman^d under 
section, may be restored on sufficient ^unds at the Courts discretion. 
The High Court having apparently treated an appeal as though after 
rejection of it under the above section, a petition tendering security to 
the amount demanded, and asking restoration of the appeal, was not en- 
tertainable. and could not be considered, held by the Judicial Committee 
that restoration was within the Court's discretion, and that there were 
grounds for 4 t. upon the appeUant’s giving approved security within such 

time as the Court might fix. Balwant Singh v. Da7ilat<^^k ... 

8 A. 315=13 I.A. 57 = 4 Sar. 707. 
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' 3.—{Act XIV of 1882)— (Cvnlinued). 

PRIYY COUNCIL. 

NOTIB-R. Badri Narain v. Sbeo Koer, 17 C. 512 = 17 LA. 

1889 —See No. 71, infra. 

BOUBAT. 

-R. Jumnabai v. Vissondas Ruttonchuad, 21 B. 576.—As to the power of the 

Court to grant an extension of time for furnishing security for costs 

1897 under S. 549, after the time once granted has expired. 

ALLAHABAD. 

-R. Pirozi Begam v. Abdul Latif, 30 A. 143 = 3 M.L.T. 221 = 5 A.L.J. 109 = 

(1908) A.W.N. 53-—No appeal lies against an order refusing to re-admit 

1908 an appeal rejected under S. 549, C.P.C., 16ti2. 

MADRAS. 

- D. Sankaralinga Cbetti v. Annamalai Chetti, 4 M.L.T. 416 = 4 Ind.Cas.l6S = 

19 M.L.J. 304.—There is no provision in S. 649, C.P.C., 1882, similar to 

1908 that contained in S. 381, and permitting an appellant, whose appeal has 
been rejected under S. 549, to apply for an order setting the dismissal 
aside. The decision in 8 A. 315 (P.C.)was arrived at on a peculiar state of facts and is 
no authority for the position that an appeal rejected under S. 549 can be restored by the 
Court that rejected it. 

BURMA. 

-R. Nga Lu Dok v. Mi San Baing.U.B.R. (1908),Ist Quarter, Limitation, p. 5 . 

—After an appeal has been rejected under S. 549, C.P.C., 1982, the 
applicants may apply to have it restored ou furnishing the required 

security. 

(70)-S. bi^Security for co$t$~Discretion of Court to refuse 

security. An original Court: rejected, as insufficient, security 
(1889) offered for the purpose of conforming to an order of the 
High Court under S. 549, Civil Procedure Code; and refused, 
to receive other security offered, in lieu, alter the time fixed by the order 
had expired. This was affirmed by the High Court. Held, that, as the 
High Court had a discretion to enlarge the time allowed for finding 
security and to accept other security in lieu of that rejected, or to refuse 
to^do either, ^iTt had, under the^rcuwmteinces, judicially exercised that 
discretion in refusing. Bafah Mi v. Amir Hossein, 17 C. 1=5 Sar. 389. 

PRIYY COUNCIL. 

NOTES. -F- Badri Narain v. Sheo Koer, 17 C. 512 = 171. A. 1.—See No. 71, 

1889 infra. 

CALCUTTA. 


-R. 

1910 


Dewan Amir Hossain Khan v. Baba Nanak Chand, 14^.W.N. 882=6 
424=18 C.L.J. 62. —The Court has power to extend the time 
allowed by it to put in deficit Court-fee ex poet facto. 
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1909 


CIVIL PROCEDURE CODE— 

-3.—{Act XIV of 1882)— (Continued}. 

PUNJAB. 

Nar Singh Das v- Ghulam Nabi, 3 Ind. Cas. 60^=78 P.R. (1909) = 1H 
P.L.R. (1909) = 129 P.W.R. 1909.—A Court has power to enlarge by a 
subsequent order the period originally fixed by it, under S. 19 (1) of the 
Pre-emption Act, even where the period so fixed has expired prior to the 
making of the subsequent order. 

(71)- S. o^i9—Security for co&ts^Power of appellate Court to 

extend the time for furnishhuj security — Costs. Where the 
(1889) High Court, under B. 549, Civil Procedure Code, has 

demanded security from an appellant, it has power to extend 
the time for complying with this order on application made, as well 
after, as before, the time first fixed has expired; and may nevertheless 
reject the appeal, under that section, if the security is not in the end 
furnished. In this case, the Registrar was directed to allow only the 
costs applicable to the question argued and decided. Badri Narain v. 
Sheo Koer ... ... 17 C. 512=17 I.A. 1=5 Sar. 493. 

—“The other construction is a reasonable one, that the application to 
the Court to enlarge the time for giving security may be made either before or after the 
expiration of the time within which the security has been ordered to be furnished, and 
the Court may thereupon enlarge the time according to any necessity which may arise 
whore it is just and proper that they should do at pp. 514 6. 515. 

BOMBAY. 

App, Bbugwandas Bagla v. Haji Abu Ahmed, 16 B. 263. Court 


NOTES. 


1891 


R. 


1897 


1697 


R. 


R. 


1908 


1907 
-F. 

1909 

-R. 

1910 


has a discretion to allow extension of time to amend a plaint even after 
expiry of the period originally fixed. 

Jumnabai v. Vissondas Ruttonchund, 21 B. 576.—Court cannot lay 
down that in no case,after the expiry of time fixed for furnishing security, 
Can an extension be allowed. 

ALLAHABAD. 

Chunni Lai w. Ajudhia Prasad. 19 A. 240 = 17 A.W.N. 40 .—Court has 
power to grant an extension for payment of Court-fees even after expiry of 
time originally fixed. 

Firozi Begam v. Abdul Latif, 30 A. 143 = 5 A.L.J. 109 = (1908) A.W.N. 53 
= 3 M.L.T. 221.—No appeal lies against an order refusing to re admit an 
appeal rejected on the gr^tTr^of tlP^ ppellant’s failure to'^urnish sccurhy 
for respondent’s costs under S. 549, C.P.C., 1882. 

CALCUTTA. 

•R. Roy Ridha Kissen v. Nauratun Lall, 6 C.L.J. 490 (507). 


Dwarka Nath v. Kedar Nath. 2 lod. Cas. 1.—It is competent to a Court, 
after the expiry of the time initially granted, to enlarge the time for pay* 
uiGot of tho deficit Coutt-fees on & plftint, 

Dr-an Amir Hossain Khan v. Babu Nanak Chaud. 14 C.W.N. 882=6 
Ind. Cas. 424 = 12 C.L.J. 62.^The Court has the 7>^r to extend the 
time allowed by it to put in deficit Court-fee ex post facto. 
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-R. 

1892 


UAUKAS. 


Lakshmi^rasimham v. Somasundaram, 15 M. 384 (386) = 2 M L J 45 — 

The Court has power to enlarge the time for making an award even 
after expiry of time originally fixed. 


OUDH. 

Aziz-un-nissa r. Mukim-un-nissa. 4 O.C. 108 (114).—The Court can 
extend, both before and after its expiry, the time allowed for amendment 
of a plaint returned for that purpose under S. 54 (d), C.P.O., 1882. 

Sita Ram r. Bharath Prasad. 8 O.C. 241.-The Court has power to extend 
the time fixed for compliance of a condition laid down in the decree. 

PUNJAB. 

Nar Singh Das v. Ghulam Nabi. 3 Ind. Cas. 605=78 P.R. (1909) = 144 p 

L.R. (1909) = 129 P.W.R. ^1909). See same case under 17 C. 1. No. 70 
supra. ’ ' ' 

—S. 5i9~Rejection of appeal—Discretion of Court. The 
security for the respondent’s costs, which the High Court bad 
(1889) demanded under S. 549, not having been furnished within the 
time fixed, and the Court in the exercise of its discretion, having 
refused to extend the time, the appeal was rejected under that section 
Held, that this was not a case for interference. Modhtisudan Das v. 
Adhikari Prapanna ... ... 17 C. 516= 17 I.A. 9 = 5 Sar. 406^ 

N.B.—In this case, three months bad been allowed, and it had been found by the 
High Court that from the plaintiff’s (appellant’s) own statement “it was clear that he 
had not taken such steps as with reasonable probability would have enabled him to 
furnish the security in time and it was. therefore, that their Lordships refused to 
interfere. 


-R. 

1901 

-R. 

1905 

-R. 

1909 


(73)- S. 561—Appeal to Privy Council—Alteration of decree on 

appeal—Alteration asked for by respondent without cross-appeal 
(1896) —In reference to whether the decree made against one of the 
respondents could be varied in his favour, he not having filed 
a cross-appeal, the rule prevailed that he could only be heard to support 
the decree, S. 561 of the Civil Procedure Code not applying in an appeal 
tcPthe Privy Shuncil—Caspers^. Lai Roy Chowdhry 

23 C. 922=1 C.W.N. 12. 

CALCUTTA. 


NOTES, 

1906 


•R. 


1904 


-R. Surjiram Marwari v. Barham Deo Peraad. 2 C L J 268 (301) — 

Under the oiroumetances of this case, it was found impossible to 
any relief to the plaintiff. Fossioie to grant 

MADRAS. 

Baja Parthasarathi Appa Row v. Chevendra Chinna Sun^^rammaw* » 

I” ’6- Recovery Aot, no meSo.;^ 
dum of objections lies with reference to 8. 561, C.P.O., 1882 ^ 
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NOTES. 

1906 


1906 


CIVIL PROCEDURE CODS— {Continued). 

-3-—(Act XIV of IS82)—(Continued). 

( 74 ) - Ss. 562 to 567— Powers of an appellate Court to remand for 

decision upon evidence — Adherence to th 0 ^Code. The sections 
(1893) in Chapters XLI and XLII. Civil Procedure Code, relating 
to the hearing of appeals, provide the only powers that can 
be exercised by an appellate Court in remanding a suit for the consid¬ 
eration of evidence by the Court from which the appeal is preferred. 

Venkata Varatha Thatha Chariar v. Anantha Chariar ... 16 M. 299 = 3 

M.L.J 150 = 6 Sar. 364. 

MADRAS. 

Notes.- R. Rama Iyer v. Venkatachela Padayachi, 17 M.L.J. 123. Ss. 563, 

569, C.P.C., 1882, ate not made applicable by S. 647 of the Code to proceed¬ 
ings before Civil Courts under S. 195, Or, P.C., 1898. 

-R. Krishnasami Iyengar v, Singaraebariar, 30 M. 158 = 17 M.L.J. 1 = 2 M.L-T. 

69.—Questions relating to merely religious rites and ceremonies may bo 
1906 determined in a Civil suit, provided any right to property or an ofhee 
depends upon them. 

PUNJAB. 

-F. Aziman v. Bhuria, 138 P.R. (1908).—The language of S. 564, C.P.O., 1883, 

prohibits an appellate Court from remanding a case for second decision 
except as provided in S. 662 of the same Code. 

( 75 ) -Ss. 562, 565, 600, 80l~Appeal to Privy Council—Refusal 

of certificate of leave to—Finality of an order with reference to 
(1894) the admission of an appeal to Her Majesty in Council—Bemand. 

An order comprising the decision of the appellate High Court 
upon a cardinal issue in a suit, that issue being one that goes to the 
foundation of the suit, and one that can never, while this decision stands, 
be disputed again, is a final decree for the purposes of appeal to the Queen 
in Council, notwithstanding that there may be subordinate inquiries yet 
to be made in disposing of the suit. The certificate, of which the grant 
was part of the procedure in the admission of such an appeal, was refused 
by the High Court on the ground that the proposed appeal was from an 
order remanding a suit under S. 562. Civil Procedure Code; and that orders 
of remand under that section were, by the practice of the Court, treated 
as not final within S. 595. cl. (a). That practice is probably correct; 
but here the order only puipfLed 

applicable. The first Court had not disposed of the suit upon a preliminary 
point, so as to have excluded evidenee of fact appearing to the appeUate 
Court essential, and S. 565 appeared to be applicable rather than S. 562. 
The appellate Court had reversed, once for all. the decision 
Court upon an issue as to the making and validity of a will, which issue 
governed the whole case. Saiyid Muzhar Hossein v. ilussamat Bodha 

t , ... ,7A. 112 = 22I.A. l=SM.L.J.20 = 6Sar.S80. 

_Rahimbhoy Habibbhoy v. Turner, 13 B. 153 = 1^-^. 6, referred to 

and folloioed • 


1906 


(75)- 

(1894) 
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Notes. 


1895 


ALLAHABAD. 

—R. SHfo Nath Singh w. Ram Din Singh, 18 A. 19 (P.B.) = 15 AWN 
134.-The correctness of an interlocutory order, appealable under S. 588* 
may, though not separately appealed against, be questioned in the appeal 
against the final decree in the suit, provided the objection as to the cor. 
roctness of the order is taken in the memorandum of anpeal. 

F. Hafiz Abdul Rahim Khan u. Raja Hari Raj Singh, 22 A. 405.-A remand 
comprising the decision of a Court upon a cardinal issue of the suit 

1900 that issue going to the very root of the ease, and which can never, while 
the decision stands, be disputed again, is a final decree. 

« 

-R. Hahib-un-nissa u. Munawar-un-nissa, 2S A. 629»23 AWN 159—An 

appealable to the Privy 

1903 Coune.I, though such an appeal will lie when the order has the efleet of 
deciding a cardinal point in the suit. 

-R. Baijnath Dass «. Sohan Bibi, 31 All. 545 = 6 A.L.J. 786 = 6 M.L T 94=3 

Ind. Cas. 967.-An order of remand which determines only a part of the 

1909 case and leaves other matters still to be determined is not a“final order” 
within the meaning of S. 109, C.P.C., 1908. 


1901 


CALCUTTA. 

—R. Khadeem Hosseio u. Emdad Hossain. 29 C. 758 fP B i —a 
C.W.N. 817. . 


-R. Ananda Gopal Gosaain v. Naflar Chandra Pal Chowdhry, 35 C. 618 = 12 C 

^onR reversing the decision of the 

1908 lower Court upon an issue governing the whole case is a ‘ final decree ‘ 

within the meaning of S. 595, C.P.C., 1882 ( = S. 109. C.P.C., 1908). 

-R. Saratraani Debi v. Bata Krishna Banerjee, 4 Ind.Cas. 459 = 10 G L J 336 — 

Where the first Court held that the suit was barred but the lower annel 

1909 late Court hold that it was not so and remanded the case to be tried on 
the merits and the High Court upheld this order: Held, that the order 
of the High Court was a final order within the meaning of S. 109 of th 

O.P.C., and was appealable to the Privy Council. ’ 

-P. Dwarka Nath v. Mahomed Akbar, 7 Ind. Gas. 622.—Where, in a suit 

the winding-up of a partnership business, the first Court directed an 

1910 ac^nt to be taken, an^fhe H^fi^i^Couct on appeal disagreed with that 
Court in respect of the ^..Spective liabilities of the parties and remand J 

the suit for a fresh taking of the account: remanded 

Held, that the decision of the High Court on this cardinal question as to the 
Bpootive liabilities of the different parties is such a decision as to constitute such a fi 
decision on the points in issue as to amount to a decree in suit. 

-B. T. V.Tu]jaramRow«.M.K.R.V. AlagappaChettiar.SInd. Cas 340-nw 

L.T. 458.—The word "judgment” in S. 15 of the Letters Patanf 

1910 a “preliminary or interlocutory judgment” as well as a "•^al” iud^^**^! 

an<?r^<^“ “ot interlocutory order ; and this interDreta^n • 

nnoontroUed by any provieions of the Code of Civil Procedure. rpretation is 
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PUNJAB. 

-Expl. Sohan Singh v. Jahandad Khan. 52 P.R. (1907) = 34 P.L.R. (1908) = 119 

P.W.R. (1908).—An order of remand made by tte5 High Court is not ap¬ 
pealable to the Privy Council when it does not amount to a final decree. 

_D. Tessaduk Rasul u. Parzand Hus^ 1 O.C. 206.-Except when the order 

of remand sought to be appealed from amounts to a final decree under 
1898 S. 595. C.P.C., 1882. a certificate for preferring an appeal ought not to be 

granted. 

_D Jamna Prasad u. Rada Kishen, 11 O.C. 169.-The words “evidence of essen- 

tial facts,” used by the Judicial Committee in 17 A. 112 were construed to 
1906 mean not the evidence of facts essential to the proper decision of the 
question which has been decided, but the evidence as to.the facts essential 

to the disposal of the case* 

_g 562—Remand order under—not appealable—See No. 25, 

suiiva, 23 A. 220 = 28 T.A. 28. 

(YYj_Ss.5G2and564—See ActXVof1859. No. 1. 9 A. 191 = 13 

I.A. 134. 

{7B} -s. 565 does not apply where an ^^sue has iio^ been raised m 

in the Lower Court. See PRACTICE. No. 185, 12 C. 239-12 I.A. 166. 

'Y 9 )_ Ss. 566 and 567—T/ic framing of a new issue hrj the appel¬ 

late Court—Evidence recorded in one suit admitted by conse7it 
(1892) at the hearing of another. In the Court of first instance the 
appellant, upon the title of a sister’s son, was one of the plain¬ 
tiffs who obtained a decree for an inheritance, the suit having been 
heard at the same time with another, in which relations of the deceased 
owner, alleging themselves to be of the same goira with him, also obtained 
a decioo as his heirs. Evidence in the latter suit was received m that of 
the appellant by consent of parties, both suits having been brought 
against the same defendaut, whose title, as widow ot a son alleged to 
have been adopted by the last owner, was set up in both but was not 

proved. 

Appeals having been Bled in both suits, in that brought by ‘he sister s 

son a new issue was framed bj^te aqjiellate Court, f^ 

Procedure Code, as to whether he was V.titled as nearest ot km, or WM 
excluded by the other claimants, whose suit was, at that tim 0 ,compiomise . 

Held, that, after what had taken place in regard to both suits, the 
appellate Court could frame this issue, although it was new, and had no 
been raised by the defendant’s written answer. 

With reference to the evidence in the one suit having been import 
fid as a whe^ into the other at the first hearing, and the admission ot ev 
dence upofthe trial of the new issue, it was hel^at the parties 
intended that the evidence should be admitted and that no irregulaytir 
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had taken place materially affecting the decree of the High Court, which 
dismissed the suit of the sister’s son on return made under S. 567. 
Chandi Din v. Naraini Kuar ... ... A. 366. 


(80) —S. 568—See Appeal to Privy Council, No. 40, 36 C. 833. 

(81) Ss. 568 and -Application for revieio on the ground of dis¬ 

covery of new evidence—Rejection by Court—Application for 

(1907) admission of some evidence in appeal—Jurisdiction of ap¬ 
pellate Court to take further evidence—Local investigation 
by appellate Court, if regular-Extra cursus caviaQ—Railway accident— 
Train overshooting platform—Negligence—Contributory negligence—Arbi- 
ration. The Code of Civil Procedure permits applications for review, on 
the ground of discovery of new and important evidence, but exacts very 
strict conditions, so as to prevent litigants lying on their oars when they 
ought to be looking for evidence. It enjoins the Judge to require the 
facts as to the absence of negligence to be strictly proved, and it makes 
the Judge who tried the case final on such applications. 

■Where such an application for review was refused by the Original 
Court, but the Court of Appeal, upon a special and preliminary applica¬ 
tion and before bearing the appeal on the merits, made an order for the 
admission of " further evidence.” 

held that the appeal Court's order was without jurisdiction and that 
S. 568 of the Code did not apply to such a case. 

The legitimate occasion for S. 568 is when, on examining the evidence 
as it stands, some inherent lacuna or defect becomes apparent, not where 
a discovery'is made, outside the Court, of fresh evidence, and the applica¬ 
tion is made to import it. That is the subject of the separate enactment 


in S. 623. 

In a suit for damages for injuries sustained by a passenger one even- 
. alighting from a railway train which had overshot the platform, 

of the questions was whether there was sufficient light at the time to 
^"^ble a passenger of ordinary carefulness to alight safely. The Court of 
r^t instance decided on the evidence that the light was not sufficient, 
d that the plaintiff’s injuries were not due to his own negligence. On 
eal the appellate Court visited the spot on a day and at a time when 
" conditions in question would be as nearly as possible exactly re-pro- 
a°” and on the impression left on its mind by viewing the place and 
■h ’ fc reference to the evidence adduced, held ths.t the accident must 
reattributed to the plaintiffs own negligence. 

Beld that the procedure adopted was contrary to law, and one that 

ought not to be followed. 

51 
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Held, further, that the fact that the Counsels of both parties acceded 
to the appellate Court s suggestion of viewing the locality did not consti¬ 
tute the proceeding an arbitration and make the decision non-appeal- 

able. Kessoivji Issur v. The Great Indian Peninsula Railway Company, 

J I C.W.N. 721 =6 C.L.J. 5 = 4 A.L.J.46I =9 Bom. L.R. 671 = 17 M.L.J. 347 = 

31 B. 381=2 M.L.T. 435 = 34 I.A. 115, 

CALCUTTA. 

Notes. -R. Golap Koer r. Badshah Bahadur, 13 C.W.N. 1197 = 21od. Cas. 

129.—A suit to set aside a consent decree on the ground of fraud, mis- 
1909 representation, undue influence and coercion is maintainable, notwith¬ 
standing the fact that a previous application to review the same decree 
was dismissed. 

-F. Moniruddin v. Jlocbbabin, 2 Ind. Cas. 995.—The legitimate occasion for 

S. 563 of the C.P.C , 1382, is when, on examining the evidence as it 

1909 stands, some inherent lacuna or defect becomes apparent, not where a 
discovery is made outside the Court of fresh evidence and the application 

is made to import it. 

-R. Baikuntha Nath v. Sheikh Nura, 6 Ind. Cas. 196.—S. 568, C. P. C. 

1882, authorizes an appellate Court to admit evidence in appeal, when, 

1910 on hearing the case, it thinks that such evidence is required to enable it 
to pronounce judgment, but it dees not authorize it to make a new case 

not justified by the pleadings. 

MADRAS, 

-F. Krishnamachariar f. Narasimhachariar, 31 M, 114 = 3 M.L.T. 308.—Point 

same as 2 Ind. Cas. 995, supra. Held, also, that fresh evidence discovered 

1908 outside the Court can be imported into the case on application under 
S. 623 of the Code. 

PUNJAB. 

-F. Nathu Ram V. Nur llabi, 4 Ind. Cas. 550 (551)=59 P.W.R. 1909 = 55 

P.L.R. 1909.—A document not produced before the Courts below can 

1909 neither be admitted in evidence for the first time on revision, nor can the 
same be remanded to the lower Courts for the purpose of placing it on the 

record, particularly where the strict conditions laid down in S. 623 of the Code of 1882 
(0. 47, r. 1, of the new Code) are not fulfilled in respect of the said document. 

(82) —S. 578—Mis-joindei‘ of causes of action—Not a ground of 
appeal—See Hindu Law (Adoption), No. 11, 36 C. 780. 

(83) Ss. 583,244 — Decree — Sale in execution — Decree-holderls posses¬ 

sion as purchaser—Sale set aside—Claim for mesne-profits and 
(1909) interest by the representatives in title of the judgment-debtor — 
Decree-holder's claim for interest on the purchase-money. The 
appellant purchased certain property put up to sale by auction, in execu¬ 
tion of a decree obtained by him against the predecessor in title of the 
respondents, and obtained possession of the same. The purchase-money 
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was set off againt the amount due under the decree, which contained no 
provision for future interest on the amount decreed. The sale was 
ultimately set aside for irregularity. Subsequently, the respondents paid 
to the appellant the sum found due to him by the decree, and possession of 
the property was restored to them. Then the respondents applied in 
execution proceedings for mesne profits and interest. The appellant con¬ 
tended that a separate suit was required, and that he was entitled to interest 
in respect of liis purchase-money. 

Held, that the claim of the respondents to have the questions in 
dispute determined in the execution proceedings was justified by Ss. 583 
and 244, C.P.C., 1882, and that the claim of the appellant to be allowed 
interest was absurd. Mimshi Prag Narain v. Thakiir Kaviakhia 

Singh ... 11 Bom. L.R. I200« 10 C.L.J. 257 = 6 M.L.T. 303 = 3 Ind. Cas. 

798=31 A. 551 = 14 C.W.N. 55=36 I.A. 197 = 19 M.LJ. 599 = 13 O.C. 18o! 

(84)-S. 584—Second appeal—Ground of second apjyeal—Substan¬ 

tial error in a first appellate Court's finding withoxit any evi- 
(1890) dence to support it. The Court of first instance dismissed the 
suit upon the ground that the right, which it was brought 
to establish, had been taken away by a compromise, entered into by a 
guardian on behalf of an infant party to former proceedings. This was 
reversed by the first appellate Court, which decreed the claim, holding it 
unaffected by the compromise, on the ground that the latter was, in fact, 
contrary to the interests of the infant. The High Court, on a second 
appeal, set aside this finding, there having been no proof that the com¬ 
promise was to the infant’s detriment, and affirmed the decree of the first 
Court. Held, that the High Court rightly reversed the decree of the 
first appellate Court; 'the above finding, without any evidence to support 
it, being a substantial error in the proceedings and good ground of 
second appeal within the meaning of S. 584, sub-section (c) of the 
Civil Procedure Code. Hemanta Kumari Debi v. Brojendro Kishore 
Boy Ckowdhry ••• ••• 17 C. 875= 17 I.A. 65 = 5 Sar. 542. 


BOUBAT. 

NOTES.---R« Virbhadrappa v. Mahantappa, IS B. 670.—An error in 

procedure in the lower appellate Court, io consequence of a mistake com- 
1891 mitted by it on a question of fact, will be a good ground for a second 
appeal. 

CALCUTTA. 


1898 
plaintiff: 


D. Kameshwar Petshad t>. Amanutulla, 26 C. 83 = 2 C.W.N. 849.—Where a 
first appellate Court had reversed the decision of the Court of first instance 
only on questions of fact, observing that not only had plaintifi failed to 
make out a case, but that the defendant’s evidence fully met that for the 
held, there was no ground for a second appeal. 
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-F. Ananda Chandra Sen v. Parbati Nath Sen. i C.L.J. 198.-1! there is no 

1906 ®'’'3ence to support the finding of the lower Court, the Court of second 

appeal would be entitled to interfere- 

(85) S. 584 Second appeal—Grounds of seco)id appeal. Under 
the Code no second appeal will lie, except on the grounds 
(1890) specified in S. 534. There is no jurisdiction to entertain a 
second appeal on the ground of an erroneous finding of fact; 
liowever gross or inexcusable the error may seem to be. Where there is 
no error or defect in the procedure, the finding of the first appellate Court 
upon a question of fact is final, if that Court had before it evidence proper 
for its consideration in support of the finding. Anangamanjari Choxodhrani 
V. Tripura Sundari Choiudhrani (14 C. 740^14 I.A. 101}; and Pertah 
Chimdcr Ghose v. Mohendra (17 C. 291--16 I.A. 233). followed. Fut- 
tehnia BcQum v. Mohamed Axisxir (9 C. 309}; and Nivaih Singh v. Bhikki 
Sing, (7 A. G49), overruled. Durga Choxodhrani v. Jeivahir Singh 
Choxvdhri ... ... ... 18 C. 23= 17 I.A. 122 = 5 Sar. S60. 


PRIVY COUNCIL. 

Notes. -F. Ramgopal v. Shamskhaton, 20 C. 93 = 19 I.A. 228.—See Case 

1892 No. 91, infra. 

-R. Lulchi Narain -Tagadeb v. Jodu Nath Deo, 21 C. 504 = 21 I.A. 39.—See 

1893 Case, No. 87, infra. 

-Appl. Shivabasava v. Saugappa, 29 B. 1 (P.C.)=6 Bom. L.R. 717 = 1 A.L.J. 

637 = 8 C.W.N. 865.—It is a substantial error or defect of procedure within 
1904 the meaning of S. 594, C-P.C., 1882, to dispose of a suit upon a case not 
raised by the parties and to which evidence has not been directed. 


-R. 

1897 

-R. 

1897 
-R. 

1898 

-R. 

1906 


CALCUTTA. 

Ishan Chunder Das Sarkar f. Bishu Sirdar, 24 C. 825.—A conclusion 
arrived at by the lower appellate Court, which is an inference based upon 
an erroneous view of the law, can be questioned in second appeal. 

Achha Mian Chowdhry v. Durga Churn Law, 25 C. 146.—No second 
appeal lies from the decision of a Revenue officer settling rents fairly 
under S. 104 of the Bengal Tenancy Act. 

Babu Kameshur Pershad n. Sheik Amanntulla, 2 C.W.N. 649 = 26 0.53.— 
In determining upon what grounds a High Court will interfere in second 
appeal with the judgment of the lower appellate Court, the provisions of 
S. 584, C.P.C., should be strictly adhered to. 

Ananda Chandra Sen v. Parbati Nath Sen. 4 C.L.J. 198 (202).—Sec under 
17 C. 291, No. 90, infra. 


-F. Dwarkanatb Baksfai v. Mukundu Lai Chowdhry, 5 C.L.J. 55(56)_A find- 

1906 erroneous, if there be some evidence to support it, 

cannot be interfered with in second appeal. 

-Cited. G?jhoo Damor Singh v. Kotwor Jagatpal, 11 C.W.N. 230 (234) = 9 C.L.J.. 

1906 415 = 2 Ind. Cas. 648. 
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-R. 

1698 


-R. 

1895 

-R. 

1900 

1902 
—^R. 

1903 

-R. 

1903 

-R. 

1007 


ALLAHABAD. 

Ahmad AH v. Waris Husain, 13 A. 123 (127).-S. 541 of the Civil Pi-o- 
cedure Code applies to second appeal, the word “ specihed " in sub-S. (a) 
of S. 584 meaning “ specified " in the memorandum of grounds of appeal 

BOMBAY. 

In re Vishwambhar Pandit. 20 B. 699 (703).-Tlie substantial question of 
law referred to in S. 596, Civil Procedure Code, need not directly arise 
out of the concurrent findings of fact: it is enough if it is involved in 

those findings, and can, if the appeal is allowed, be raised in the course of 
the argument. 

Bhagwant u. Kedati, 25 B. 202 (206) =2 Bom. L.R. 986.-InfeEeaces drawn 
from the facts found may be questioned in second appeal if they are based 
on an erroneous view of the law 

-R. Sharfuddin valad Tajurlin u. Govind Bhikaji Bade, 27 B. 452 (463) 

Venkatesh Soirc u, Bhavanishankat Mangeshrao, 5 Bora. L.R. 174 (176).— 
The Court of second appeal can interfere with incorrect inferences of law as 
to legal consequences, drawn from facts found by the Courts below. 

Bajaram Tuljaram u. Kanchand Tuljaram, 5 Bora. L.R. 225 (228).—Same 
as in 5 Bom. L.R. 174. 

Bai Gulabhai v. Shri Datgarji Jlohangarji, 9 Bom. L.R. 393 (398).—A find¬ 
ing of fact arrived at by the lower Court which heard the witnesses ought 
not to be lightly disturbed. 

BURMA. 


-F. Ma Tha u. Tha Do Bo, L.B.R. (1893-1900), 543 (544).-The question 

whether there is evidence to support a finding of fact is one of law, but an 
1899 erroneous finding, when there is a finding, cannot be challenged in second 
appeal. 

-R. R. M. M. B. Soobtamonian Chettyu. Ma Huin Ye, L B.R. (1893-1900) 

1899 p. 368 (573) ■ 

CENTRAL PROVINCES. 

-Appr. Tanto v. Gajadhar, 2 N.L.R. 98 (101).—An erroneous finding of fact, 

1906 however gross or inexcusable, cjannot be made the basis of a second appeal! 


(86)-- S. 58i—Second appeal—Mixed question of fact and law— 

Incorrect inferences from facts found—Duty of Court, Though 
(1891) pure endings of fact cannot be interfered with on second 
appeal, yet it is competent to, and is the duty of a Court on 
second appeal to interfere with incorrect inferences of law as to the legal 
consequences regarded as following from the facta found by the lower 
appellate Court. Lachmeswar Singh v. Manowar Hossein, 1 9 C. 253 = i 9 

LA. 48 = 6 Sar. 133. 

CALCUTTA. 


NOTES, -Ishan Chunder Das Barkarv. Bishu Sirdar, 24 C. 825 (829)._A 

second appeal wiU lie, where the oonclnsion arrived at by the lower 
1897 appellate Court has been the result of an erroneous finding of fact based 
on an erroneous view of the law. 
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-R. Narain Pal V. Addoita Mondal, 3 Ind. Cas. 173-—An erroneous view of evi¬ 
dence does not, in every case, involve an error of law sufficient to support 
1909 a second appeal. But a total omission to consider an important part of 
the evidence is an error of law. 


BOMBAY. 


1895 

-R. 

1895 

-R. 

1900 


-R. Ali Saheb r. Sbabji, 21.B. 85.—Point decided same as in 24 

C. 825, sujjra. 

Desai Ranchhoddas v. Rawal Nathubhai, 21 B. 110.—Point decided same 
as in 24 C. 825, supra. 

Bhagwant v. Kedari, 25 B. 202 (20S)-2 Boro. L.R. 986.—Point decided 
same as in 24 C. 825, supra. 


-R. Maruti v. Benubai, 4 Bora. L.R. 801 (808).—The question whether a 

1902 person is a niirasdar of the suit land is a mixed question of law and fact. 


Appl. Venkatesb Soire v. Bbavani Shankar Mangesbrao, 5 Bora. L.R. 174 
(176).—Mere withdrawal from suit and not giving evidence would not 
amount to gross negligence on the part of a guardian ad litem. 


-Appl. Rajaram Tuljaram v. Nauchand Tuljaram, 5 Bom. L.R. 225 (228).— 

A finding that, because the defendant has adduced no proof of bis title 
1903 nor length of his .'possession, therefore, the defendant was originally in 
possession, as a manager for the plaintifi, was held to be wrong in second 
appeal. 

-R. Pandurang Vasudeo u. Anant Lakshmana, 5 Bora. L.R. 956 (963).—A 

finding of fact arrived at in first appeal, after giving insufficient or pervert- 
1903 ed consideration to matters which justly weighed with the original Court 
or ought to bo weighed in appeal, bears too close a resemblance to a 
capricious or arbitrary decision to permit of its being accepted as a proper adjudication 
of facts in dispute and binding in second appeal. 


R. Ganapati Ambadas t. Raghunath Anant, 4 Ind. Cas. 244 = 11 Bom. L.R. 
1087.—The question whether pcssession is adverse or not is sometimes 
one of simple fact, but it may be a question of law or a mixed question. 


(87)-S. 584 —Grounds of appeal. The Court of first instance 

accepted as correct a boundary line mapped by an amin, 
(1893) dividing the estates of the opposite parties. The lower appel¬ 
late Court, after remanding the suit for a second local investiga¬ 
tion and report, determined to disregard the second return, which differed 
from the first, and affirmed the judgment. Both parties having appealed, 
the High Court, dissatisfied as to this disregard of the second return, 
decided to hear the appeal as a regular one, examined the evidence, and 
reversed the judgment of the Court below. Held, that to have dealt 
with the appeal as a regular appeal was in excess of the Court’s jurisdic¬ 
tion; and that it had no power to hear the appeal as a second appeal, 
there not having been in the proceedings below, any error or defect, within 
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the meaning of S. 584 of the Civil Procedure Code, which contained the 
only grounds of second appeal. Lukki Narain Jagadeh v. Jodu Nath Deo., 

21 C. 504=21 I.A. 39 = 6 Sar. 408. 

ALLAHABAD. 

Notes.- *^— 8 . llazharRai u. Ramgat Siogb) 18 A. 290 (294). 

CALCUTTA. 

Kameshar Persbad jj. Sbeik Amanutulla, 26 C. 53=2 C.W.N. 649.—Se© 
same case under 18 C. 23, No. 85, supra. 

GajhooDamor Singh v. Kotwar JagatpaJ Singh, 11 C.W.N. 230 (234) = 
2 Ind. Cas. 648 = 9 C.L.J. 415.—In cases of boundary disputes, the fact 
that no satisfactory evidence as to possession is obtainable does not relieve 
the Court of the duty of settling the boundary lino on the evidence 
before it. 

Ananda Chandra Sen v. Parbati Nath, 4 C.L.J. 198.—See under 17 C. 291, 
No. 90, infra. 

Radha Kanta Basak v. Akhoy Chunder Dey, 7 lad. Gas. 165.—Where the 
lands in question are waste and jungle lands and are situated on the 
borders of the taluks of the plaintiff and the defendant, and no party has 
been exercising any act of possession for more than 12 years before the 
suit: Held, that the ordinary rule regarding the onus incumbent on the plaintiff has 
no application, that the parties are in the position of counter-claimants, that it is 
the duty of the defendant as much as of the plaintiff to aid the Court in ascertaining 
the true boundary, and that it is nece.ssary for the Court to take into consideration the 
evidence adduced by both sides. 

(88) -S. 684— Fresh case set up by Court of appeal — Finding not 

supported by evidence—Jurisdiction of High Court — Substan- 
(1904) Hal error or defect of procedure. Where a lower appellate 
Court sets up a new case not raised by the parties in the first 
Court, and arrives at a finding of fact on the basis of such new case, there 
being no evidence on record to support such finding, it will be a substan- 
tial error or defect of procedure, in consequence of which the High Court 
may interfere in second appeal. Shivabasava w. Sangappa, ... 

29 B. I (P.C.). = 86 W.N. 865 = 6 Bom. L.R. 770=1 A.L J. 637 = 31 I.A. 154 = 

8 Sar. 720. 

(89) - Ss. 584, 5^5.-—Jurisdiction to hear a second appeal, on what 

matters — Secondary evidence, question of. Under Ss. 584 and 
(1889) 585 of the Code of Civil Procedure, 1882, a second appeal is 

confined to matters of law, usage having the force of law, or 
substantial defect in procedure. On an appeal to the Judicial Commis¬ 
sioner from a decree given on first appeal by an appellate Court, and 
maintaining a finding of fact by the original Court, the only questions 
were(D whether secondary evidence bad been properly admitted on » 


1896 

-R. 

1898 

-F. 

1906 

-R. 

1906 

-R. 

1610 
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case that bad arisen for its admission, and (2) whether the evidence offer¬ 
ed constituted secondary evidence of the matter in dispute, which was the 
making of a document. Hold, that (no special leave to appeal from the 
judgment of the Commissioner, the first appellate Court, having been 
applied for) the facts were not open to decision on this appeal; this Com¬ 
mittee could only do what the Judicial Commissioner on second appeal, 
under the above sections, could have done; and that, as the case stood, 
they were bound by the findings of fact of the first appellate Court. 
L 2 Lchman Singh v. Puna ... 16 C. 753 = 16 I. A. 125 = 5 Sar. 370. 

(90)-Ss. 584, 685. The limitation to the power of the appellate 

Court in hearing a second appeal must be attended to, and the 
(1889) appellant cannot be allowed to question the finding of fact of 
the first appellate Court. Pertap Chunder Ghose v. Mohen- 
dranaih Purkait ... ...17 C. 291 = 16 LA. 233 = 5 Sar. 444. 

PRIVY COUNCIL. 

NOTES.-F. Durga Chowdhrani v. Jewabir Singh Cbowdhri, 18 C. 23 = 17 

1890 I.A. 122.—See No. 85, supra. 

CALCUTTA. 

-R. Radba Prosad Singh v. Bal Kowar Koeti, 17 C. 726 (742) (F.B.).—The 

1890 High Court ought not, on second appeal, to question the findings of 
lower Courts on questions of fact. 

-R. Kameshur Pershad v. Amanutulla.—2 C.W.N. 649 = 26 C. 53.—In deter¬ 
mining upon what grounds the High Court will interfere in second ap- 

1898 peal with the judgment of the lower appellate Court, the provisions of 
S. 584, C.P.C., should be strictly adhered to. 

■ R, Ananda Chandra Sen v. Parbati Nath Sen, 4 C.L.J. 198 (203).—A misread- 
ingot misappreciation of evidence is not a ground for interference in 
second appeals, when there is no error or defect in the procedure. 

BOMBAY. 

-R. Bhagwant v. Kedari, 25 B. 202 (206) = 2 Bom. L.R. 986.—There can be 

1900 no second appeal on a question of fact, however, gross or inexcusable the 
error of the finding may be. 

-F. Balkrishna v. Govind, 26 B. 617 (622).—Whether the first appellate 

1902 Court’s finding is right or wrong, the High Court is bound by the 
provisions of S. 584 relating to second appeal. 

(91)- Ss. 584 a7id 585— Findings of fact distinguished from infer¬ 

ences or conclusion of law—Inference of law which the facts 
(1892) foxmd were insudicient to justify. It is well settled that a Court 
of second appeal, for the purpose of considering the weight of 
the evidence, is not competent, according to Ss. 584 and 585 of the Civil 
Procedure Code, to entertain a question as to the soundness of a finding 
of fact by the Court below. The first Court’s decision as to the effect of 
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the evidence must stand final as to the facts. But the soundness of con¬ 
clusion may involve matter of law and may be questioned by a Court of 
second appeal. A conclusion was drawn by an appellate Court affirming 
the judgment of the first Court, that the defendant had accepted as a 
binding obligation upon him a mortgage executed by his mother, with 
whom he was a sharer by inheritance on the property charged. A higher 
appellate Court, on a second appeal, decided that these conclusions were 
not warranted by the facts found, and reversed that judgment. Held, 
that the third Court had not exceeded its powers under the above sections 
by reversing the decision of the Court below. The expression “ specified 
law ” used in clause (a) of S. 584, first introduced into the Code by the 
Act of 1877, means specified in the memorandum or grounds of appeal.” 
Bamgopal v. Shamskhaton . 20 C. 93 = 19 I.A. 228 = 6 Sar. 247* 


CALCUTTA. 


notes. 

1897 

1898 


P. Ishan Chuuder Das Sarkar w. Bishu Sirdar, 24 C. 82S.— 
A condusioD based on an erroneous view of the law is open to second appeal. 

-R. Nabu Mondul v. Cholin Mullick, 25 C. 896 (908) (P.B.). 


-R. 

1898 

-R. 

1899 


Kamesbwar Petshad v. Amanutulla, 26 C. 58.—The provisions of Ss. 584 
and 588 regarding second appeals ought to be strictly adhered to. 

Krishna Kishore Neogi v. Mir Mahomed Ali, 3 C.W.N. 235 (260).—It is 
open to the Court io second appeal to question the soundness of an infer¬ 
ence drawn from a finding of fact. 


-R. Girdhar Das Ram Autar, 8 C.W.N. 690.—An unsound inference from 

1904 facts found can be interfered with on second appeal. 

-Appl. Jogendra Nath Singh v. Kali Cbaran Roy, 9 C.W.N. 663 (663).—The 

High Court, though not competent to question the facts found by the 

1905 lower Courts, can question the soundness of conclusions drawn from 
them. 

--D. Shib Chandra Roy v. Chandra Narain Muketjee, 32 C. 719 {723) = 1C.L J 

1905 232.—A finding as to the time of the termination of the agency based 

on an alleged miscoastruction of a letter is not an error of law. 

-R. Balaramt). MangtaDass, 34 C. 941 (F.B.) =11 C.W.N. 959 = 6C.L.J.237.— 

The Privy Council did not lay down that under 8. 684. Civ. Pro. Code, 

1907 1882, a Court of second appeal cannot deal with a question not specified 

in the memorandum of appeal. 

MADRAS. 

-R. Chookalingam Pillai u. Mayandi Chettiar, 19 M. 485. -Inference to be drawn' 

1896 documents is a question of law within the meaning of 8. 684. 

BOMBAY. 

-B. Rajaram v. Qanesh Hari, 21 B. 91.—An inference of title from acts of 

ownership is a mired question of law and fact, and cannot be a subject 
of second appeal. 


63 
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-R. Dcsai Ranchboddas v. Rawal Nathubbai, 21 B. 110 (115).—See the same 

1895 case noted under 19 C. 253 (P.C.), No. 86, at p. 406, supra. 

-R, Bbagwant v. Kedari, 25 B. 202 (208)=2 Bom. L.R. 986.—Inferences of 

law which the facts found do not justify would be good ground for a second 
1900 appeal, though an erroneous finding of a fact, however gross or inexcus¬ 
able the error may be, would not be open to second appeal. 

-R. Rajaram Tuljaram v. Nanchand Tuljaram, 5 Bom. L.R. 225 (228).—See 

1903 under 18 C. 23, No. 85, at p. 405. supra- 

-R. Pandurang Vasudeo v. Anant Lakshman, 5 Boro.L.R. 956 (963),—The first 

appellate Court’s decision as to the effect of evidence must stand final as 
1903 to the facts, but the soundness of its conclusions may involve matters of 
law and may be questioned by a Court of second appeal. 

(92)-S. 568 of Act X of 1877, restricting appeals against orders* 

does not apply to prevent an appeal to the High Court from 

(1882) the order of a Judge of that Court. Htirrish Chimdtr Chow- 

dhru V. Kalisunderi Debi ... 12 C.L.R. 511 = 9 C. 482= 10 I.A.4 

= 4 Sar. 407. 


CALCUTTA. 

Notes. _R* Toolsee Money Dassee y. Sudevi Dassce, 26 C. 361=3 C.W.N. 

1893 347.—See same case at p. 163, supra, 

_F, Bindeswari Prosad Singh y. Lakpatnath Singh, 8 Ind. Cas. 26.—When 

jurisdiction has been usurped by a Court, an appeal against its order can- 

1910 not be successfully defeated on the ground that the order has been made 
without jurisdiction ; in other words, a party, who has induced a Court 
to act without jurisdiction, cannot be permitted, when the validity of the order made 
for his benefit is challenged by way of appeal, to take up an inconsistent position and 
to defeat the appeal by proof that the order was made without jurisdiction. 


1900 


MADRAS. 

_R. Abdul Rahiman Saheb v. Ganapathi Bhatta, 23 M. 517 = 10 

M.L.J. 305.—See same case at p. 163, supra. 


_R. T. V. Tuljaramrow u. M. K. R. V. Alagappa Cbettiar, 8 M.L.T. 453 = 8 

Ind. Cas. 340.—The word ‘judgment’ in S. 15of the Letters Patent covers 
1910 a ‘ preliminary or interlocutory judgment ’ as well as * final ’ judgment, 
and it does not include an interlocutory order ; and the interpretation 
is uncontrolled by any provisions of the Code of Civil Procedure. 


PUNJAB. 

_R. Fazal Ilahi V. Habib Bakhsh. 61 P.R. 1910 = 90 P. W.R. 1910 = 110 P.L.R. 

1910 1910 = 7 Ind. Cas. 474. 

R, B.—For notes of other cases, see under APPE.4L, No. 1, at pp. 162, 163 and 164, 


supra. 

( 93 )- Ss. 595, 69G.—Appeal to the Privy Cotmcil—Appeal below 

appealable value—Form of certificate of leave to appeal. To 
(1901) give the Court jurisdiction to grant leave to appeal to the Privy 
Council under section 596 of the Civil Procedui*e Code, it is 
essential that there should be in dispute, either directly or indirectly, an 
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amount of not less than Es. 10.000. The mere existence of a substantial 
question of law, where the amount in dispute is less than Es. 10,000 is not 
sufficient to give the Court jurisdiction to grant such leave to appeal. Ba 7 iar- 
si Pershad v. Kashi Krishna Narain, 23 A. 227 = 28 I.A. 11. referred to. 

The certificate of leave bo appeal, and not the order for such certificate, 
is the document which the Judicial Committee are bound bo consider aud 
act upon in determining whether leave to appeal has been properly granted 
or not, and unless the certificate upon which the leave to appeal is based 
is in such a form as to justify that leave, they ought to hold that leave 
has not properly been given. 

Where the order for a certificate was " let a certificate issue that 
the case is a fit one for appeal to Her Majesty in Council,” but the cer¬ 
tificate granting leave stated “ it is certified that though the valuation of 
the case is below Es. 10,000, yet, as regards the value and nature of the 
case it fulfils the requirements of section 596 of Act XIV of 1882 Held 
that such a certificate was not a proper foundation for the leave to appeal, 
and that no proper leave had been given. 

Even assuming that the order for the certificate might be looked at, 
the Judicial Committee would require to be satisfied that the Court had 
exercised its judicial discretion upon the matter in deciding whether, in 
order to comply with section 595 and section 600 of the Code, the case 
was a fit one for appeal to Her Majesty in Council, and in this case they 
were nob satisfied (there being no reasons given and no grounds stated for 
the form of the certificate) that the judicial mind of the Court had ever 
been applied to that question. 

The Judicial Committee, in dismissing the appeal on a preliminary 
objection that it was not properly before them, intimated that they would 
not have shut out the appellant from stating his case to the Board, if his 
counsel had been in a position (which he admitted he was not) to ask, with 
any hope of success, for special leave to appeal. Radha Krishn Das v. Rai 
Krishn Chand ... 23 A. 415 = 28 I.A. 182 = 5 C-W.N. 689=3 Bom, 

L.R. 469 = 8 Sar. 114. 

ALLAHABAD. 

NOTES.-R. Hanuman Prasad w. Bhagwati Prasad, 24 A. 236=22 A.W.N. 

1902 48“7?he question involved must be one in reference to existing suits and 

not to suits in gremio futuri. 

OUDH. 

-P. Bbagwan Parshad v. Thakut Rudr Partab Narain Singh, 5 0,C. 168 (171), 

The mere fact of a substantial question of law being involved in a case is 

1902 not, by itself, sufficient ground for granting leave to appeal to the Privy 
Council. Where the value of the suit is below Rs. 10,000 something 
more is required, i.e., the question of law involved must be one of general interest or of 
'great pnblio or private importance or the like. 
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(94) - S. 595 (A)—See No. 25, supra, 23 A. 220—28 I.A. 28. 

(95) -S. 596, Restriction of poicer in India to grant leave to appeal 

to Her Majesty in Council—Coficurrcnce of tiuo Courts indecid- 
(1894) ing fact. Where fche decree of an appellate Court has affirmed 
the decision of the Court immediately below it upon an issue 
of fact, and no substantial question of law is involved, no appeal is open 
under S. 596 of the Code of Civil Procedure, and leave to appeal should 
not be granted by the High Court in such a case. Kuar Nirbhai Das v. 
Rani Kuar ... ... ... 16 A. 274 = 6 Sar. 433. 


( 96 )- s. 59Q—Ai)peal to Privy Council—Original Court's decision, 

on facts affirmed by the first appellate Court—Question of fact 
(1896) — Question of laio not arising. The appellate High Court 

had, by the decree now appealed from, affirmed, upon the evi¬ 
dence, the decision of the High Court in the original jurisdiction as to the 
fact on which the judgment depended, viz., whether the defendant had 
attained full age at the time when ho had executed the first of two 
mortgages for the foreclosure whereof the suit was brought. No question 
of law, either as to the construction of documents or any other point, was 
raised. Held, that the present appeal could not be entertained. See 
Nirbhai Das v. Raiii Kuar, 16 A. 274 ; Tulsi Persad Bhakt v. Benayek 
Misser ... — 23 C. 918 = 23 I.A. 102 = 7 Sar. 38. 

CALCUTTA. 

NOTES._-F* Sukalbutti Mandraui v. Babuhl Maodar, 28 C. 190.—This 

was an application for leave to appeal to the Privy Council. The leave 
1900 was refused because there were concurrent findings on questions of fact of 
the High Court and the Lower Court, and no question of law had arisen 

on such findings- 

PUNJAB. 


1904 


Cited. Likal v. Sharlful Hassan Khan, 48 P.R. 1904. 


( 97 ) _ s. 596— Appeal to Privy Council—Concurrent decision on 

facts—Leave granted where no substantial guestion of law was 
(1901) involved. Where, on an appeal to the Privy Council, there 
were two concurrent decisions of the Courts below on facts 
sufficient to dispose of the suit, but the High Court had granted leave to 
appeal stating that “ there seems to be a point of law which however, has 
not been argued here, and it is therefore hereby certified that, as regards 
the subject-matter, and the nature of the questions involved, the case 


fulfils the requirements of section 596 of the Civil Procedure Code,” the 
• Judicial Committee held, it appearing that there was no substantial ques¬ 
tion of law involved, that there was no sufficient ground for the leave to 
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appeal, which ought not to have beeu graoted. KaritppanaJi Servai v 
Snmvasan Chetti ... 25 M. 215=29 LA. 38 = 6 C.W.N. 241 =4 Bom.L.R. 

248 = 8 Sar. 250. 

(98) -S. 59Q~Decision—Interpretation-Decree affirming the 

decision of the Court immediately below. The natural, obvious, 
(1902) and prima facie meaning of the word “ decision ” is the deci¬ 
sion of the suit by the Court: and in S. 596 of the Civ. Pro. 
Code, the term beare the same meaning. 

A decree is to be regarded as affirming the decision of the Court 
immediately below, when the appellate Court confirms the order passed: 
the fact that the reasons given by the appellate Court are not the same 
in respect of some matter of fact makes no difference Tassadug Rasul 
V. Manickchand ... 25 A. 109 = 7 C.W.N. 177 = 5 Bom.L.R 100 = 

30 l A. 35 = 8 Sar. 337. 

PRIVY COUNCIL. 


NOTES.-D. Webb u. RIacpherson, 31 C. 57 (74)=8 C.W.N. 41.-A certifi¬ 

cate given under S. 596 of the Civ. Pro, Code and the latter alternative 
1903 of S. 600, is in proper form even if it merely states that the case is a fit one 
for appeal to the Privy Council. 


ALLAHABAD. 

-F. Abdul Majid v. Jawahir Lai, 7 A.L.J. 1001 {F.B.)=7 lod. Cas. 926.—An 

order of the Privy Council dismissing an appeal for want of prosecution is 
1910 an order affirming the decree of the Court below within the meaning of 
S, 596 of the Code of I8S-2, and an application for execution of that order 
is governed by twelve years’ limitatioa as provided for in Art. 180, Limitation Act, 1877. 


1907 


PUNJAB. 

R. Diwan Abdul Hakim u. Hari Lai, 62 P. W.R. 1908.—Whore a foreclosure 
decree in the lower Court omitted to enter some items of property, and 
the appellate Court in confirming the decree on all points amended only 
so as to include the omitted items, held that the decision merely affirm¬ 


ed that of the lower Court within the meaning of S. 596. 


(^9)- S. 596—Substantive question of law—See No. 100, vifra. 

(lOO)- Ss. 696, 600 —Appeal to Her Majesty in Council — Proced¬ 

ure. In order that an appeal may lie according to S. 596 of 
(1900) the Code of Civil Procedure, besides involving directly or in¬ 
directly the value of at least Bs. 10,000, the appeal must raise 
a substantial question of law in those cases where the decree of the final 
appellate Court affirms the decree of the Court below it. 

The assent of the respondent to the issue of a certificate under S. 600 
cannot give effect to it. in the absence of the conditions required to give 
the right of appeal. Nor does the existence of a question of law, of itself, 
give rise to a right of appeal ia the ordinary course of procedure under 
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S. 596, being in such a case a necessary condition -when the higher Court 
affirms the decision of the lower. 

But, should a question of law be raised in a case where the value is 
less than the above sum, it is within the judicial discretion, to be exercised 
by tbe Court under Ss. 595 and 600, to specially certify the case as other¬ 
wise ” ** fit for appeal.” Banarsi Prasad v. Kashi Krishna Narain 

23 A. 227 = 28 I.A. 11=5 C.W.N. 193=11 M.L.J. 56=3 Bom. L.R. 154 = 

7 Sar. 825. 


PRIVY COUNCIL. 

j^OTES.-R. Radba Krisbn Das v. Rai Krishn Cband. 23 A. 413 = 3 

1901 Bom. L.R. 469 (P.C.).—See No. 93, supra. 

_R. Amar Cbandra Kundu v. Sboshi Bhushan Roy, 31 C. 305 (310) =8 C.W.N. 

225 (227) (P.C.).—Referred to in support of the argument that an appeal 
1903 cannot be admitted to the Privy Council where tbe subject-matter is 
under tbe appealable amount of Rs. 10.000 and there has not been granted 
any special certificate of fitness for appeal. 

ALLAHABAD. 

_|l_ Hanuman Prasad u. Bagwati Prasad, 24 A. 236 (238)=22 A.W.N. 46.— 

The ‘ question respecting property of the value of ten thousand rupees or 

1902 upwards’ does not refer to title to property regarding which no litigation 
is pending. 

OUDH. 

_Bbagwan Parshad v. Thakut Rudr Partab Narain Singh, 50.C. 168 (171). 

1902 —See same case under 23 A. 415, No. 93, at p. 410, sup-a. 


1902 


(IQl)_ Ss. 596, 600 —Privy Council, practice oj—Case beloio, 

appralahle value in Court of first instance—Addition of interest 
(1901) for purpose of valuation of subject-viaticr ofstiit—Special leave 
to a])peal—Substantial question of laiv—Rule as to applications 
for special leave to appeal in Indian cases. Before a case can be certified 
as a fit one for appeal to His Majesty in Council, the condition prescribed 
in section 596 of the Civil Procedure Code as to the amount of the subject- 
matter of the suit in the Court of first instance and the amount in dispute 
on the appeal must both be fulfilled. The word " and ” in that portion 
of the section cannot be read as ' or.” 

Where a case is otherwise unappealable, the rule of the Judicial 
Committee is not to give special leave to appeal unless there is some 
substantial question of law of general interest involved. 

In this case the Judicial Committee laid down a rule to be followed 
in future in Indian cases, that where a party applies to the Committee for 
special leave to appeal, the matter being under the appealable value, he 
should first have applied to the Court below for a certificate under S. 600 
of the Code of Civil Procedure that the case is otherwise a fit one for 
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appeal to His Majesty in Council. But this rule will not bind the Judicial 

Committee not to grant such leave in any special case, although that 
course has not been followed. 

Semble.^T:he amount of the subject-matter of a suit in the Court of 
first instance for the purpose of an appeal to His Majesty in Council is 
the amount for which a decree is recovered, including interest up to the 
date of the decree. Interest subsequent to decree cannot, though ascer¬ 
tainable, be added for the purpose of bringing the value up to the appeal- 
able amount of Rs. 10.000. Moti Chand v. Ganga Prasad Singh 

24 A. 174=29 I.A. 40 = 6C.W.N. 362 = 4 Bom. L.R. lS9 = 8Sar, 247. 

CALCUTTA. 

Notes. R. L. 0. Clarke v. Brajendra Kissore Roy Chowdhuri, 13 C.W.N 

1127=3 lod. Cas. 786.—The making of an application to the High Court 

1909 for leavo to appeal to Privy Council even in cases where only a small 
amount is the subject-matter of the suit is a proper thing to do before 
making an application to the Privy Council itself for special leave to appeal, 

-R. Saratmani Debi u. Bata Krishna, 10 C.L.J. 336 = 4 Ind. Cas. 459.—As a 

1909 substantial question of 

law of general interest in voiced. 

ODDH. 

-R. BabuUdairaj Singh ». Raja Bhagwan Bakhsb, lOO-C. 308.-The words 

"substantial question of law” in 8.596. Civ. Pro. Code, moan question of 

1907 general importance; they do not include a question of the construction 
of a document in which the parties alone are interested. If no such 
question is shown to exist, leave to appeal to His Majesty in Council cannot be granted 

(102)—5. 601~Privij Council, leave to appeal to—Prerogative right 
of Crown to admit appeal where leave to appeal refused by High 
(1890) Court—Final decree—Meaning of " final” in S. 595 of Civil 

Pro. Code (XIV of 1882)— Practice — Procedure. Where a 
decree directing the taking of accounts which, the defendant contends, 
ought not to be taken at all, decides, in effect, that, if the result should be 
found to be against the defendant, he is liable to pay the amount, the 
decree is final within the meaning of 8. 595 of the Civ. Pro. Code {XIV 
of 1882), for the purpose of appeal. 

On the ground that a decree for an account was not final within that 
section, the High Court refused, under S. 601, to grant the defendant a 
certificate. 

On his application for special leave to appeal to Her Majesty in 
Council, not by way of an appeal from the Local Court’s refusal but 
asking for the exercise of the prerogative right to admit an appeal; 
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Held, that, as leave could be granted on any other ground, should 
any appear, besides the ground that the Court had refused the certificate 
without good cause, while leave could also be granted on the latter ground, 
if established ; to make this application was perhaps more convenient 
than to appeal from the order of refusal. 

Held, also, that the real question in this suit having been the liability 
of the defendant to account to the plaintiff upon several claims, the 
decree had decided this against the defendant in such away that, although 
the account had not been taken, the decree was final within S. 594. 
Pahimbhoy HabibbJioy v. C. A. Turner... ISB. 155 = 18 I.A. 6 = 5 Sar. 639. 


PRIVY COUNCIL. 

Notes. -F. Sayyed Muzhar Hossein u. Mussamat Bodha Bibi, 17 A. 112 = 

22 I.A. 1=5M.L.J. 20.—An order comprising the decision of the High 
1894 Court on an issue going to the foundation of the suit and one that 
cannot be disputed as long as that order stands, is a final decree for 
purposes of appeal, though there may be subordinate enquiries yet to be made in 
disposing of the suit. 

CALCUTTA. 


-R. 

1895 


Chundi Dutt Jba v. Pudmanund Singh Bahadur, 22 C. 928.—An order 
refusing to appoint a receiver in a pending suit is not appealable, because 
such order does not finally decide the suit. 


R. Ananda Gopal Gossain i’. Nafar Chandra Pal Chowdry, 35 C. 618 = 8 
C.L.J. 168 = 12 C.W.N. 545.—An order of High Court that notice under 
S. 157, Bengal Tenancy Act. 1885. was properly served, is final. 


-R, Shamuldhone Dutt v. Srimutty Susila Bala Debi, 12 C.W.N. 1102 = 

36 C. 493 = 2 Ind. Cas. 553.—An order directing that the accounts 
1908 relating to the third charge in a mortgage suit should be re-opened and 
that the plaintiff’s bill should be taxed, is a final decree. 


-R. Saratmani Debi v. Bata Krishna, 10 C.L.J. 336=4 Ind. Cas. 459.— 

When the fundamental question in the case was whether the suit waS 

1909 barred under S. 244 of the Code of 1882, and the first Court held that the 
suit was so barred, but the lower appellate Court took a contrary view 

and remanded the suit for trial on the facts, and this order was subsequently affirmed 
by the High Court .* Held, that the order of the High Court was a final order within 
the meaning of S. 109 of the Code of 1908. 

-F. Dwarka Nath Sarkar y. Mahomed Akbar, 7 Ind. Cas. 622.—See same case 

1910 under 17 A. 112, No. 75 at p. 398, supra. 


BOMBAY. 

1902 -R. ShantaramNarayan v. Jamsetji Nusserwanji, 4 Boro. L.R.212. 


MADRAS. 

-R. Tuljaram Row v. Alagappa Ohettiar, 8 M.L.T. 453 = 8 Ind. Gas. 340.—See 

1910 same case under 17 A. 112, No. 75, supra 
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(103) - S. 601—Privy Council, appeal to—Leave to appeal, appli¬ 

cation for—Certificate, refusal of—Grounds to be stated. The 
(1906) High Court, in refusing a certificate for leave to appeal to His 
Majesty in Council, should state the grounds for refusing it. 
Ven^anat Swaroopathil Valia Nambidi Avergal v. Cherakunnath Nambi- 
yathan Nambudris ... 10 C.W.N. 545 = 8 Bom. L. R. 374 = I6 

M.L.J. 160=29 M. 194 = 4 C.L J. 305=33 I.A. 67 . 

(104) - S. 602— Extension of time for security in appeal — Cus¬ 

tom —Wajib-ul-arz. The words in S. 602 of Act X of 1877, 
(1883) relating to the time within which security is to be given, are 
directory only ; and although they are nob be be departed from 
without cogent reason, the Court from which the appeal is preferred has 
the right of extending the time. In this case, a satisfactory explanation 
having been given of delay in giving security until after the time limited 
by the above section had expired, held that the Court had rightly exercis¬ 
ed discretion in extending the time. In the matter of the petition of 
Soorjmukhi Koer (6 C. 2) approved. The paternal grandmother- of a 
deceased village shareholder claiming to inherit in preference to bis male 
collateral relations, the issue was fixed with the assent of the pleaders on 
both sides, whether the plaintiff, as a female, was excluded from inheriting 
by the custom of the family or tribe. Held, that this was substantially a 
question of fact, and that on the evidence, which included the village wajib- 
ul-arz, the customary exclusion of females was not proved. Burjore and 

Bhawani Pershad v. Bhagana... ... IOC. 557= 11 I.A. 7 = 4 Sar. 498 

R. & J.'s No. 76 (Oudh). 

ALLAHABAD. 

jqOTES.--H- Damodar Dasv. Gokal Chand, 7 A. 79 (81,93, 94) (P.B.)=4 A. 

W.N. 303.—‘Where the question being whether the Court has power, 

1884 under 8. 53 of the Code of 1882, to reject a plaint or return it for amend¬ 
ment at any time after the first hearing, it was held that it had no such 
power. Mahmood, J., distinguished the wording, at any time before or at the first hear- 
ing of the suit, in S. 53 from the language of S. 602 of the Code, which was the one 
dealt with in 11 I.A. 7, and pointed out that whereas the wording in 8. 602 was a re¬ 
striction on the rights of the party, that in 8. 63 was a restriction on the power of the 

Court. 

_R. 2n the matter of Sitaram Kesho, 15 A. 14 (16)=12 A.V.N. 182.—The pro- 

visions of 8. 6, para 2, Act XV of 1877, do not extend to applications for 
leave to appeal to Her Majesty in Council. 

CALGDTTA. 

_BoyJotindra Nath tJ. Bai Prasanna Kumar, 11 C.W.N. 1104.—The High 

Court has power to extend the time as provided by S. 602 of the Code for 

1907 depositing the estimated cost of translating, transcribing, indexing and 
transmitting to the Privy Oounoil the record of a case under appeal, but 
it ought not to do 80 without some oogeot reason. 

58 
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F. Harendra Lai Roy v. Hari Dasi Debi, S Ind. Cas. 844 = 14 C.W.N. 420. 
The High Court has power to extend the time for depositing the costs 
in Court, but it ought not to do so without some cogent reason. 


MADRAS. 

-R. Raugasayiv. Mahalakshmamma, 14 M. 391.—The Court has the power to 

extend the time for making the deposit required by S. 602 of the Code ; 
1890 but it was held that the indulgence could bo granted in case the parly, 
being diligent, was prevented by circumstances over which he had no 
control or owing to mistakes from making the deposit in time. 


BURMA. 

F. Ma Me Gale v. Ma Sa Ye, 1 L.B.R. 329 (330).—Undoubtedly the Court has 
power to restore to the file an application under S. 598, C.P.C., 1882, 
which has been struck o2 for default. 


PUNJAB. 

-R. Kidar Nath v. Mathu Mai, 4 Ind. Cas. 919 = 27 P.L.R. 1909 = 87 P.R. 

1908 = 153 P.W.R. 1908.—Tt isj competent to the Chief Court for suflBci- 

1908 ent cause to enlarge’the period prescribed by S. 602 of the Code for filing 
security and making the deposit required by that section. 

-Relied upon. Narasingh Das v. Ghulam Nabi, 3 Ind. Cas. 605 = 144 P.L.R. 

1909 1909 = 78 P.R. 1909 = 129 P.W.R. 1909—See same case under 17 C. 1., 
No. 70 at p. 395, supra. 


P. Bagga V. Salihan, 118 P.L.R. 1910 = 44 P.R. 1910 = 70 P.W.R. 1910 = 6 
Ind. Cas. 723.—The time fixed for deposit of security for respondents’ 
costs may be extended by the Chief Court for cogent reasons. 


Where it appeared that the sum of money required was large and the diligence of 
petitioner was shown by his having paid three-fourths of the money required, the Chief 
Court allowed extension of time to deposit the balance. 


(105) -S. 603— See Appeal, No. 93, 19 A. 95=23 I.A. 167. 

(106) - S. 608— Execution of decree—Stay of execution—Order 

staying execution of a decree—Privy Coimcil, practice of. The 
(1894) High Court, having, under S. 600, sub-S. {a) of the Civ. Pro. 

Code, declared the admission of an appeal from their decree, 
refused an order applied for under S. 608, sub-S. (c), for staying execu¬ 
tion pending the appeal, the two Judges constituting the Court differing 
as to whether or not the case was such that the application should be 
granted. Their Lordships decided that the execution of the decree should 
be stayed pending the appeal. An order of Her Majesty in Council 
followed to that effect. Chatrapat Singh Durga v. Divarkanath Ghose ... 

22 C. I =21 I.A. 170 = 6 Sar. 514. 

PRIYY COUNCIL. 

NOTE.-R. Vasudeva Mudaliar r- Sadagopa Mudaliar, 29 M. 379 (380) 

= 16 M.L.J. 299 = 8 Bom. L.R. 497 = 4 C.L.J. 101^10 C.W.N. 941.— 
1906 In appeals pending before the' Privy Council, applications for stay of 
execution ought, in the first instance, to he made to the Court in India. 
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- 3. —(Act XIV of 1882)—(Continued). 

(107) S, 610 Order of Her Majesty in Council — Transmission, 
for execution, of order of Her Majesty in Council-Evidence of 
(1882) such order. The provisions of Act X of 1871 S. 610, are not to 
be construed as restricting the only admissible evidence of an 
order of Her Majesty in CounMl to a certified copy, on an application for 
execution made under that section. They must be read as directory, 
having the object that proper information reSrding the order shall be 
supplied to the Courts in India. Where the original order (given, accord¬ 
ing to the practice in England, to the successful party, or to one of such 
parties) had not been filed in th‘e High Court, so as to enable the proper 
officer to supply a certified copy, held, that a copy, though not certified 
by him, might accompany a petition for executioi/under S. 610. Burrish 
Chunder Ohoivdhry v. Ealisunderi ])ebi ... 12 C.L.R. Si l =9 c. 482 = lO 

I.A. 4 = 4 Sar. 407. 

N.B.— For notes see under Appeal, No. 1 at pp. 162,163, and 164, supra, and under 
Civ. Pro. Code (1682), No. 92 at p. 410, supra. 

See, farther, case under Acc XV of 1859 and foot-notes thereunder 
and cases under “ Jurisdiction.” 


(108)- S. Material irregularity—Constniction of S. 622 of 

Civ. Pro. Code (Act X of 1877), as amended by S. 92 of 
(1884) Act XII of 1879. *A Court that has decided a suit over which 
it had jurisdiction cannot, only on the ground that it has 
arrived at a wrong decision, be said to have exercised its jurisdiction 
illegally, or with material irregularity, within the meaning of S. 622 of 
Act X of 1877, as amended by S. 92 of Act XII of 1879. Amir Hassan 
Khan V. Sheo Baksh Singh ... 11 C. 6 = 11 l.A. 237 = 4 Sar. 559 = R. & 

J.'s No. 83. 


PRIVY COUNCIL. 

NOTES. -R- Mahomed Yusuf Khan v Abdul Rahman Khan, 16 C. 749 

1889 (751) =16 I.A. 104.—See No. 109, in/ro. 


CALCUTTA. 

-R. Sew Bux Bogla v. Sbib Obunder Sen. 13 C. 228 (230).—“The adoption 

of a procedure different from that provided by law, and such as to cause 

1886 material injury to the suitor, could be dealt with under S. 622. The 
application of a section of the Code to a case to which it does not apply 

stands on the same footing. 

_R. Dhapi V. Rama Pershad, 14 C. 788 (778, 779).—An interlocutory order. 

made without jurisdiction, can be dealt with by the High Court under 

1887 S. 622, notwithstanding, the fact that the final decree in the suit, in which 
such order is passed, is appealable. 
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-D. Jugobundhu Pattuck u. Jodu Ghose, 15 C. 4? (50).—11 I.A. 237 would 

not apply to a case, where a Judge, in dealing with a suit, erroneously 

1887 holds that a particular Statute, or section of it. is applicable thereto, and 
that by reason of that Statute or section the suit does not at all lie. In 

such a case, the Judge acts in the exercise of the jurisdiction vested in him by law, 
illegally and with material irregularity within the meaning of S. 622! 

R. Krishna Mohini Dossce v. Kedarnath Chuckerbutty. 15 C. 446.—The 

1888 decision, though erroneous, of a question of law, by a Lower Court, having 
jurisdiction to decide it, cannot be revised under< 3 S. 622. 

-R. Padu Jhala r. Gour Mobun Jhala, 19 C. 544 iSBl) (F.B.).—Where a 

Court having jurisdiction over the subject-matter, exercises the jurisdic- 
1892 tion, and tries and decides a cause, but goes wrong in the decision, it is 
not subject to revision. 


-Expl. Mohunt Bhagwan Ramanuj Dass v. Khetter Moni Dossi, 1 C.W.N.617.— 

The words ‘ acting with material irregularity ’ in cl. 3, S. 622, Civ. Pro. 

1896 Code, 1882, imply only ‘ the committing of an error of procedure,’ but 
‘acting illegally,’ does not mean the same thing. Cl. 3, S. 622, is intended to 

authorise the High Court to interfere and correct gross and palpable errors of subordi¬ 
nate Courts, in order to prevent grave injustice in non-appealable cases. The question 
whether any case comes under the clause will have to bo determined with reference to 
the grossness and palpableness of the error complained of and to the gravity of injustice 
resulting therefrom. 

-R. Mathura Nath Sarkar v. Umesb Chandra Sarkar, 1 C.W N. 626.—The 

lower appellate Court cannot be said to have acted with material irregu- 

1897 larity because its decision as to the jurisdiction of the first Court to 
entertain the suit w.ts erroneous in law. 


-F. Raghunath Gujarati v. Raj Chatrapat Singh, 1 C.W.N. 633.—A mere 

1897 mistake in law by a lower Court does not bring a case under S. 622. 

-Discussed. DeboDasu. MohuntRamCharnDasChella, 2 C.W.N, 474.—When 

the lower Court, in an inve.stigation under S. 407, has applied a course of 

1898 inquiry to the matter which is not applicable to it, and has thereby failed 
to apply to the matter a course of inquiry which is applicable to it, the 

High Court can interfere under S. 622. 

-Expl. Enat Mondul v. Baloram Dey, 3 C.W.N. 581.—Error of law is ground 

for interference under S. 622. What 11 C. 6 must be taken to have set- 

1899 tied is, that it is not every error of law that will come within the scope 
of S. 622, but it does not follow that no error of law, unless it is also an 

error of jurisdiction, can come under the operation of the section. Where the error 
was palpable and gross and was likely to have led to injustice, it is an error such as 
S. 622 is intended to correct. 

-R. Mohesh Chandra Dass f. Jamiruddin Mollah, 28 C. 324 = 5 C.W.N. 509.— 

The word “ jurisdiction ” in S. 578 is used in the [sense of pecuniary or 

1901 local jurisdiction, as contradistinguished from the legal authority of a 
Court to do certain things. 

-R. Kali Cbaran Sirdar v. Sarat Chunder Chowdhry, 30 C. 397 (400) =7 C.W.N. 

545.—No order of the Presidency Small, Cause Court which has jurisdic- 

1903 tion to entertain an application under S. 521, Civ. Pro. Code, 1882. can 
be revised under S. 622, Civ. Pro. Code, on the ground that it took an 
erroneous view as to what constitutes misconduct. 
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CIVIL PROCEDURE CODE-(Conrmue(J). 

3. (Act XlV of 1882)— (Cotitinuedj. ■ 

R. Mewa Lai Sahuu. Kumerji Jha, 13 C.W.N. 797 = 10 C.L.J,33=2 Ind. Cas. 

Where a documeDt upon which a suit was based was not produced 
along with the plaint but the Courl allowed it to be produced at a later 
stage and, relying on it. gave the plaintiff a decree,' but on appeal, the 
appellate Court rejected the document merely because it was not produced along with 
the plaint, and dismissed the suit: Held, that, having regard to S. 578, Oiv. Pro. Code, 
1882, the appellate Court acted illegally and with irregularity in the exercise of its 
jurisdiction, and the High Court coutd interfere. 

-R. Shyama Churn Ghosh u. Mahomed Ali, 13 C.W.N. 83S = 10 C.L.J. 30.— 

When a Munsif refused to make a decree under 8. 9, Specific Relief Act, 

1909 in favour of a landlord, because he thought that the land was not in his 
possession but in that of his tenants, and so he was not dispossessed 
within the meaning of S. 9, Specific Relief Act: Held, that he merely committed an 
error of law and the High Court in revision could not interfere with his decision. 

MADRAS. 

-R. Jivrsj V. Ptagji, 10 M. 51 (62).—The erroneous decision of a question of 

law by a Court having jurisdiction to decide the question, is not revis* 
able by the High Court. 


1886 


-D. Manisha Eradi v. Siyali Koya, 11 M. 220 (P.B.).—The old Small Cause 

Courts Act XI of 1865, gave jurisdiction to Small Cause Courts over suits 

1887 for rent, only if they were based on contract. A Court constituted under 
the Act gave a decree against a sub-tenant, wrongly assuming that there 
was an implied contract between the latter and the plaintifi, and that suits on implied 
contracts also were cognizable by it. Held, the High Court had jurisdiction to interfere 
under 8. 622. 

-R. Bhasbyam v. Jayatam, 11 M. 303 (304).—In a Small Cause suit for recovery 

of a debt borrowed by the deceased father of defeodauts^of whom two were 

1867 minors, a District Judge gave a personal decree against all the defendants. 
Held, this was a case for revision under S. C22. 

-R. Narayanasami v. Natesa, 16 M. 424.—Where a Court, having jurisdiction to 

1892 amendment of a decree, amends it, the High Court has no power to 

interfere in revision, though the lower Court's order is wrong. 

-R. Oheriamakantagath Mamad v. Ramachand, 4 H.L.J. 87 (88).—An order 

allowing an application under S. 295 by a rival decree-holder cannot be 
‘ revised under S. 622. 

_R. Krishtamma Naidu v. Chapa,Naidu, 17 U. 410-{P.B.).—When a subordi¬ 
nate Court, having jurisdiction,to deal with a question of law, or procedure, 

1894 arrives at an erroneous decirioo, the High Court ought not to interfere. 
But a perverse decision (f.e.) a decision in conscious violation of a rule of 

law or procedure, is tevisable. 

_R, Pata3Utama v.;Beshier, 27 M. 6M (809).—Sale of property to satisfy order 

for rateable distribUtion—Rate varied on appeal—Application for restitution 

1903 . —Refusal. HeW,.that, where.a lower Court had jurisdiction to d«^de the 

matter and iiad done. Vi.High Court had no 


.( 


power to interfere in ievision. 




• » • A 4^ 


^ J 
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“ '3. —(Act XIV of 1882)— (Continued). ^ i • • 

• 4 . % • ' .V 

BOMBAY, 

~ Hari Bbikaji v, Narao VishvaDatbt 9 B. 432.“An erroneous decision on 

188S a question of res judicata is no ground for revision. 

1 

-R. Amrilrav Krishna Deshpande v. Balakrisbna Ganesh, H B. 468 (490).— 

The decision ol a lower Court, though wrong, on a question of res judi- 

1887 cata, is not a failure or cause of failure to exercise jurisdiction and does 
not warrant the High Court’s interference under S. 622. 

'■ ■" R« Venkubai u. Lakshman Venkoba Kbot, 12 B. 617.—A subordinate Court 
decided that a suit was time-barred, holding erroneously that the cause of 

1887 action arose on a particular day, whereas it really arose the next day.^ 
The High Court interfered, on revision, under S. 622 and reversed the 
decision of the subordinate Court, since the decision was palpably wrong and illegal. 

-R. Bai Devkore v. Lalchand Jivandas, 19 B. 790 (796).—^^Where a lower 

Court, having jurisdiction to decide a question, decides it, though wrongly, 

1894 and the exercise of its jurisdiction is not open to the objection of illegality 
or material irregularity, the High Court ought not to interfere in revision. 

R. Poona City Municipality u. Ramji, 21B. 280.—S. 622 of the Civ. Pro. Code 
does not afford a safe guide for the exercise of the extraordinary jurisdiction 

1895 under S. 25 of the Punjab Small Cause Courts Act, IX of 1887. S. 25 of 
the latter Act confers the most ample discretion on the High Court, 

whereas S. 622 of the Code is very limited in its operation. The Bombay High Court 
does not interfere, under 8. 25 of Act IX of 1887, where the applicant has no substantial 
merits. It interferes to remedy injustice. [Compare this case with 16 A. 476, infra.] 

-F. Madhavrav Ganesh Pant v. Gula Bhai, 23 B. 177.—The lower Court 

rejected, as inadmissible, a document tendered in evidence, having exer- 

1898 cised its judicial discretion. Held, the High Court ought not to interfere, 
even^assuming that the lower Court was wrong in rejecting the document. 




ALLAHABAD. 

_R, Sundar Das v. Mansa Bam, 7 A. 407 =8 A.W,N.87.—When a Court, 

1884 Slaving jurisdiction to decide a question, decides it, the High Court would 
not interfere under S. 622 even though the decision is wrong. 


-R. 

1888 


Magni Ram v. Jiwa Lai, 7 A. 336 (338) (F.B.) = 8 A.W.N. 82.—Only 
questions relating to jurisdiction can be dealt with under S. 622 of the 
Code. 


-R. Har Prasad v. Jafar Ali, 7 A. 348 (349, 381) = 8 A.W.N, 73.—When a 

Court admits an application to set aside an ex parte decree after the period 
1888 of limitation prescribed therefor, it exercises its jurisdiction illegally and 
with material irregularity, and the High Court may interfere under 
8. 622 of the Code. 


-R. Chattarpal Singh v. Rajaram, 7 A. 661 (P.B.):—Where a Court rejected 

an application to sue in forma pauperis, on the ground that the peti* 
1888 tioner’s cause of action had been barred by limitation, the High Court 
refused to interfere in revision, holding that the lower Court had not 
exercised its jurisdiction illegally or with material irregularity.. - J 







CIVIL PROCEDURE CODE-(Coni«(t«ti). 

-3.—(Act XIV of 1882)— {Continued). 

-R. Badami Kuat v. Dinu Rai. 8 A. Ill (113) (P.B.)=6 A. W. N. 28.—la 

this case the suit was for Rs. 49. The MuDsiS returued the plaint for 
1866 preBentatiou to the proper Court holdiog that, as the decisiou of the 
claim involved the inv^tigation of the plaintiff's heriship to an estate 
worth more than Rs. 1,000, the limit of bis (the Munsiff's) pecuniary jurisdiction, he 
could not entertain the suit. Held, this was failure to exercise a juri!>diction vested in 
the Munsiff by law, within the meaning of S. 022 of the Code, his view of the law being 
erroneous. 


-R. Dhan Singh i-. Basant Singh, 8 A. 519=6 A.W.N. 182.—The Court 

below had amended a decree some thirteen years after it was passed. 
1886 The judgment-debtor applying to the Hijih Court under S- 622 ; lield, yer 
Oldfield, J-, that the application could not be entertained at all; per 
Mahmood, J., that it could be entertained. But, both Judges held that the application 
ought to be rejected, since the Court below had not acted illegally or with material 
irregularity in amending the decree, a Court having power to amend its decree at any 
time. 

Mahammad Suleman Khan v. Fatima, 9 A. 101 (1061.—No revision lies 
on the ground that the order of the subordinate Court has proceeded on 
an error of fact or of law. 

« 

Mahammad Husain v. Ajudbia Prasad, 10 A. 467 = 8 A.W.N. 179.—Where 
the lower Court disregards the deffoirion of cbe word pauper in S. 401, it 
acts wrongly in the exercise of its jurisdiction, and the High Court may 
interfere in revision. 

-R. Mallu ti. Ram Bharoso, 8 A.W.N. 148.—A wrong interpretation of a bond 

1888 filed in the suit cannot be interfered with in revision. 

-R. Muhammad Sulaiman Khan v. Muhamad Yar Kbau, 11 A. 287 (296) 

(F.B.j by Mahmood, J.—Where the order of a subordinate Court is not 
1868 open to the objection of want of jurisdiction or to that of illegality or 
malorial irregularity, the High Court ought not to interfere in revision. 

-R. Razauddin V. Amir Singh, 9 A.W.N. 173.—An order made under S. 244, 

18S9 Civ. Fro. Code, 1882, cannot be interfered with in revision under S. 622. 

—R. Raj^um^th Sahai v. The Official Liquidator of the Himalaya Bank, Ld., 
15 A. 139 = 13 A.W.N. 59.—In this case, there was an application to the 
1693 High Court under S. 25 of Act IX of 1687. Held, that such an appli* 
cation ought not to be entertained except in cases in which a similar 
application would be allowed under S- 622 of the Civ. Pro. Code. The sole question for 
determination being whether a lower Court’s judgment was right or wrong on a point 
of limitation, held, the application did not lie. 

— R. Barman Lai v. Khuban, 16 A. 476 (P.B.)=14 A.W.N. 183.—The High 
Court should be guided, when it acts under S. 25 of Act IX of. 1687 
1894 (Provincial Small Cause Courts), by the same consideratioaa as those 
goveroiog the application of S. 622 of the Code of Civil Ptocedu S. 

r, __R. SarmanLalv. Khuban, 17 A. I^2=1M-W-N. 112; and Sundar ^ngh v. 

' V Doru Shankar, 20 A. 70=17 A-W.N. 168.—The erroneous decision of a 

* 1**'^ Court on a point of limitation is no ground for revision. 


-R. 

1866 
-R. 

1888 
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3. (Act XIV of 1882)— {Continued}. 

-R. Kamrakh Nath f. Sunder Nath, 20 A. 299 (302) = 13 A.W.N. 36.-Oa the 

1898 same point as in IS A. 139, supra. 

-R. Edward Gaston v. L. H. Gaston, 22 A. 270 (281) = 20 A.W.N. 89.—11 C. 6 

shows that, even for the purposes of direct attack in revision under S. 622. 

1899 a decree cannot be held to have been made illegally or without jurisdic* 
tion merely because it is in violation of the provisions contained in Ss. 13 

and 43, Civ. Pro. Code, 1882. A fortiori, a decree could not be regarded as made with¬ 
out jurisdiction for purposes of, not direct but merely collateral, attack in a subsequent 
suit. 

1900 -R. Kishen Lai u. Charat Singh, 20 A.W.N. 214 = 23 A. 114. 

-R. Lachman Dube v. Basanti Bibi, 23 A.W.N. 12.—The possibly erroneous 

decision by a subordinate Court of a question of law which that Court 

1902 had jurisdiction to decide can form no ground for the exercise of the 
High Court's revisional jurisdiction under S. 622 of the Code. 

-R. Lachman Dabe v. Busanta Bibi, 23 A.W.N. 12.—An erroneous view on a 

1903 question of law which the Court has jurisdiction to decide cannot be 
revised under S. 622. 

-D. C. Ross Alston v. Pitambar Das, 25 A, 509 (523) = A.W.N. (1903), 104. 

In lie. 6, a good cause of action was stated in the plaint which the 

1903 Court had jurisdiction to decide. But, in the case in 25 A. 609, the 
Munsiff rightly hold that there was nu cause of action, but the District 

Judge, in spite of the authoritie.s, held that there was a cause of action and reversed 
the Munsif’s decree. The District Judge thus acted illegally in the exercise of his 
jurisdiction. 

-R. Bam Lai v. Ratan Lai, 26 A. 572 = 1 A.L.J.298.—The intention of the 

legislature was that the Court which originally heard a case should be 

1904 the Court to decide whether an application to review its former judgment 
should or should not be granted, and where that Court rejects such an 

application, its decision should not be open either to appeal or to revision by a higher 
Court. 

-F. Lachmi Dayal v. Sri Kishen Das, 2 A.L.J. 370 (371).—If, in the exercise 

1905 of jurisdiction, a Court commits an error, no revision lies gainst its order 
under S. 622. 

-F. Ram Singh r. Salig Ram, 28 A. 84 = 2 A.L.J. 711 = A.W.N. (1905) 193.— 

1905 A wrong decision whether in fact or in law is no ground for revision. 

-R. Jamna Dut v. Bishnath Singh, 6 A.L.J. 944 = 3 Ind. Cas. 817.—A decree 

bolder ought not to be deprived of the fruit of bis decree unless an express 

1909 provision of law debars him, and if substantial justice calls for it, the 
High Court, acting under Act IX of 1887, S. 25, may interfere in his 
favour, although the question is oueof limitation. 

BURMA. 

-R. Satara Begum alias Ma Shwe Ma v. The Secretary of ^ate, L.B.R. (1872- 

1892), Yol. 1, 509 (511).—The Judicial Commissioner has power to revise, 

1890 under S. 622. the proceedings of the District Court under the Land 
Acquisition Act, 3870, where the Court ignored the[ provisions of 8.24 
of that Aot in awarding compensation. 
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CIVIL PROCEDURE CODE-{C<mtinued). 

*—3. (Act XIV of l882i~{Contmued). 

.. R. Meyappa Chetty u. Chokkalingam Chetty. L.B.B. (1893-1900) 61 (62).— 

1894 ^ revision under S. 25, Provincial Small Cause Courts Act (IX of 

1887). 

ft 

-P. Maung Kywet «. Maung Kin. 1 L.B.R. 142.-Ertot in law does not amount 

1901 acting in the exercise of jurisdiction illegally or with material irregu¬ 
larity. 


-Cods. Zeya v. Mi Oh Kra Zan, 2 L.B.R. 333 (334).—The test is whether the 

lower Court has applied its mind to the law and facts and come to a con- 
1904 elusion, (though erroneous) after due consideration ; or whether it has 

failed to take into account some proposition of law or some fact in evidence, 
which ought to affect its decision. ’ 


-R. Nga Shwe Thin v. NgaNyun, U.B.R. (1905). Cleil Procedure, 26 (27).—An 

order allowing execution of a decree, more than three years after the last 
190S application for execution in contravention of Act. 179. Limitation Act, 
will be set aside in revision under S. 622. 

ft 


CENTRAL PROVINCES. 

-R. Rama and Hassoo u. Mana, 12 C.P.L.R. 112 (113). 

Tejnath Dube t>. Loknath Dube, 2 N-L.R, 7 (10).—An erroneous decision in 
law of a question under S. 365, C.P.C., 1882. cannot be interfered with 
in revision. 

-R. Babu w. Mt. Parvati, 6 N.L.R.49=6Ind. Cas. 429.—The mere fact that 

one item of evidence has been given undue weight or misapprediated is not 

1910 a sufficient ground for interference in revision under the Code. The new 

Code of Civil Procedure is applicable to Berar. and there is no difference 
between Berar and the Central Provinces with regard to the High Court’s power of 
revision under the Code. 


1898 
-R. 

1906 


OUbH. 

-R. Balkaran Singh v. Indrapal Singh, 2 O.C. 67 (71).—See under 16 C. 749 

1899 No. 109, infra. ■ ’ 

PUNJAB. 

-F. Rama u. Jowahir, 64 P.R. 1888.—S. 622 docs not authorise the Chief 

Court to interfere with an erroneous decision, on the ground that the 
Court which passed it has acted iUegally in the exercise of its jurisdiction. 

-D. Sardar Fakir Muhammad Khan t>. Kasim, 109 P.R. 1888.—The P.O.'s 

interpretation of 8. 622 must be considered with the particular question 

1888 which their Lordships had to decide. When the wrong decision .is the 

result of an erroneous assumption that a certain law or fact exists, which 
has really no existence, the High Court can interfere on the ground of material irregu¬ 
larity. 

-Commentad uftm. Gurbaksh Singh?. Bela, 206 P.R, 188?.—ll C, 6did not 

decide that a Court, which erroneously decides upon a plea of res judicata 

1889 does not act illegally or with material irregularity in the exercise of its 
jurisdiction, and that therefore its decision oaijuofc. be set aside und4r 
6. 6A3. 



426 


CIVIL PROCEDURE CODE—iConCinued). 
-3.—(Act XIV of 18S2)—(Continued). . 


1901 

1901 


-R. Jhangl Ram y. Budho Bai, 112 P.L.R. 1901 — 84 P.R. 1901 

(F.B.). 

-F. Pala Mai v. Tek Chand, 61 P.L.R. 1902. 


-R. Sayed Mir Shah v. Atar Singh, 66 P.R. 1904.—S. 25, Provincial Small 

Cause Courts Act, is not ipceudcd to allow appeals on points of law. The 
1903 Chief Court, in its discretion, will not interfere, e^ceot where a clear 
case of substantial injustice resulting from a material misapplication or 
misapprehension of the law is made out. 

-R. Chuni Lai u. Mehr Chand, 29 P.R. 1906 = 97 P.L.R. 1906.—If it can be 

established that, using all the available materials, the Court must have 
1905 come to a different conclusion from that arrived at, it would certainly be 
materially irregular on its part to shut its eyes to vital matters and to 
decide the case upon a part only of the available materials. 


(109)-6'. 622 —Superintendence of High Court. A decision of a 

competent Court, whether right or wrong, which by law is 
(1889) final and without appeal, where the Court has not acted in the 
exercise of its jurisdiction illegally or with material irregu¬ 
larity, cannot be set aside under S. 622 of the Civil Procedure Code. 

Muhammad Yusuf Khan v. Abdul Bahman Klian... 16 C. 749=16 I. A. 

104 = 5 Sar. 362 = R. & J.’s No. 112. 

ALLAHABAD. 

^OTES,-R. Malik Rahmat t>. Shiva Prasad, 13 A. 533.—The High Court. 

on revision, remanded a Small Cause suit for re-trial, on the ground that 
1891 the {judgment of the Lower Court did not comply with the provisions of 
S. 203 of the Code. 

_R, C. Ross Alston u. Pitambar Das, 25 A. 509 (525) =23 A.W.N. 104.—See 

1903 under 11 C. 6, No. 108, supra. 

MADRAS. 

_R, Kristamma Naidu v. Chapa Naidu, 17 M. 410 (F.B.).—See same case 

1894 under 11 C. 6, No. 108, supra. 

_R, Parasurama Ayyar v, Seshier, 27 M. 504 (509).—See same case under 

1903 11 0. 6, No. 108, supra. 

CALCUTTA. 

_Cons. Mohunt Bhagwan Ramanuj Das v. Khetter Moni Dossi, 1 C.W.N. 

617 .—See same case under 11 C. 6, No. 108, supra. 

BURMA. 

Ma Taw U i. Ma Ngwe, L.B.R. (1893-1900), 548 (649).—The fact that the 
Court may have arrived at a wrong decision is not necessarily a material 
irregularity or a failure to exercise jurisdiction. 

OUDH. 

Balkaran Singh v. Indrapal Singh, 2 O.C. 67 (71).—The mere fact that an 
order can be objected to under S. 691, C.P.C., 1882, does not take it out 
of the category of * oases in which no appeal lies to the High Court,* 
within the meaning of S. 622, C.P.G., 1888. 


1896 

-F. 

1899 

-R. 

1899 
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(1892) 


CIVIL PROCEDURE CODB-{Concluded). 

^3.—(Act XIV of l882)-(Com:iii<ied). 

PUNJAB. 

_ p, Bakhsh V. Nurdin, 54 P.R. 1901=45 P.L.R. 1901.—Tbe dismissal 

of an application for revision in default of appearance does not bar the 
1901 entertainment of a second application ; but in other cases a second appli¬ 

cation should not be received, and an application for review of judgment 
may be entertained by the Chief Court, where the Court has exercised or declined to 
exercise jurisdiction, on the revision side. 

622, Civ. Pro. Code, 1882 —Court exercisiug jurisdiction 
which it had not and declining to exercise jurisdiction which it 
had. Where a Subordinate Judge declioes to exercise jurisdic¬ 
tion which he had and exercises one which does not belong to 
him, his judgment is liable to be reviewed by the High Court under S. 622, 
Birj Mohun Thakur v. Bai Urna Nath Chowdhnrij, 20 C. 8=^ 19 I.A. 154. 

_For notes, see under No. 55, supra. 

g 626_ Privy Council—Practice of—Petition for special 

leave to appeal—Reasons omitted in order admitting to review. 

With reference to the requirement in S. 626 of the Civil 

Procedure Code, that reasons should be recorded by the Judge 

granting an order of admission to review, the mere omission to record 

them was not held a ground for granting special leave to appeal from the 

order or from the decree which was subsequently made. Shankar Bahsh 

V Bulwant Singh . 27 C. 333 = 27 I.A. 79 = 4 C.W.N. 203 = 2 Bom. L. R. 

596 = 7 Sar. 686. 


(Ill) 

(1899) 


_4.-(ACT VOF 1908). 

_O. 45, r. 13 — Special leave granted to appeal to Privy Coun¬ 
cil-High Court’s power to appoint a receiver— See Receiver, No. 2, 10 

O.L.J. 326. 

COERCIVE INFLUENCE. 

Tnflnpnca not amounting bo— Testamentary Act—See Mahomedan 
LAW (Wills), No. 85, 22 B. 17=24 I.A. 146. 


COLLECTORS. 

Eeports of—under Regulation VII of 1817 (Madras) how far evi¬ 
dence— See Evidence, No. 44,1 I.A. 209. 

COLLISION. 

, V_ Collision sea—Burden of proof. A collision took place by 

■ ^ the atom of a vessel' D ’ running amidships into the port side 
11877) of another vessel ' M' while at anchor. Held that the bur- 
'*****^ den lies heavily on ‘D’ to show that tbe collision so caused 

..1 «r/«iArlv at anchor in a proper place was not the consequence 
of D’s ^ bad seamanship. Bart v. Avigw, .. Bald. US, 
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COLLISION— (Concluded). 

(2) - Damage by a ship wider way colliding with another at anchor 

— Bw’dcn of justijying—Duty of ship at anchor. Where a 

(1897) ship under way comes into collision with another at anchor 
in a proper place, and showing, at night, an anchor light, it 
is obvious that the burden of justifying is heavily cast on the ship under 
way. At the same time there is an obligation on the anchored ship to 
keep a competent watch, to show an anchor light, and to do everything 
to avert a collision, and lessen the damage from it. If, as was the case 
here, the damaged ship is placed in a diflBculty entirely by the erroneous 
course of conduct of the other, and is obliged to take a step on the in¬ 
stant, she is entitled to claim from a Court a favourable consideration for 
her action, even if that should afterwards appear not to have been the best 
possible. A steamship, entering the fairway of a river with the tide 
flowing, collided with the promovent’s tug at anchor in a proper place, 
and showing an anchor light. Near the tug was a pilot-brig, astern of 
which the steamship wanted to round, attempting to pass between the 
tug and the brig. She could, however, have taken a course astern of both. 
At the approach of the steamship both the anchored vessels, heading 
against the tide, hove on their anchors, and drifted back. The justifica¬ 
tion set up by the owners of the steamship was that she was misled by 
the pilot-brig’s drifting, the anchor light of the latter having been kept 
up. Blame to a third ship, if blame there were, was held to be no excuse 
for the colliding ship, as against the tug’s complaint. The main charge 
against the tug was that she did not slack away chain as soon as there 
was danger, but hove on her anchor. It was found, however, that, if the 
tug were already drifting when the collision took place, there was no 
reason to suppose that, by slacking away chain at the earliest possible 
moment, the collision would have been averted, or lessened in force. 
On the other hand, the facts against the impugnants’ steamship were: 
(1) that her course could, without difficulty, have been directed so that, 
by going astern of the tug from the port side instead of crossing her bows, 
all risk of collision would have been avoided ; (2) that there was a want 
of sufficient look-out on board the steamship, especially as regarded the 
tug: (3) that there was possibly also a miscalculation on the part of the 
steamship of the room to pass, with reference to the force and set of the 
tide. She was, accordingly, alone held to blame, and her owners liable 
in damages. Mary Tug Company v. British Indian Steam Navigation 
Company.., 24 C. 627 = 24 I.A. 129=1 C.W.N. 329 = 7Sar. 167. 

COMMISSIONER. 

( 1 )-Competency of Court to re-open a question of fact decided by 

a—See PRACTICE, No. 92, 1 I.A. 346. 



429 


COMiVllSSIONER-(Conc?ittied). 

C2)- 


^ of—objection to, not taken in first Court—Such objec- 

tion made for fii-st time before Privy Council—See Practice, No. 93 
2 1*A. 34. ’ 


(3) Reference to—to take accounts—See ACCOUNTS, No. 


1 LA. 346. 


7, 


COMMON CARRIERS. 

(1) That the duties and liabilities of a common carrier are governed 
in India by the principles of the English Common Law on that 
(1891) subject, howeverintroduced. has been recognized in the Carriers 
Act III of 1885. His responsibility to the owner does not 
originate in contract, but is cast upon him by. reason of his exercisin*^ 
this public employment for reward. His liability as an insurer is an inci¬ 
dent of the contract between him and the owner not inconsistent with the 
provisions of the Contract Act; and the law of carriers, partly written 
and partly unwritten, remained as before that Act. The Railway Acts of 
1879 and 1890 reduced the responsibility of carriers by railway to that of 
bailees under the Contract Act, but this does not affect the construction of 
the law relating to common carriers and the Act of 1865. Notwithstanding 
some general expressions in the chapter on bailments, a common carrier’s 
responsibility is not within the Contract Act, 1872. The decision of the 
High Court in Moothoora Kant Shaw v. 1. G. S. N. Company, 10 C. 166 
approved, and that of the Bombay High Court in Kuverji Tulsidas v. 
G.LP. Bailway Company, 3 B. 109 not supported. The Irrawaddy Flotilla 
Co. y. Bugwandas ... ... 18 C. 620= 18 l.A. I2I = 6 Sar. 40. 


BOMBAY. 

NOTES. -R. Tippanoa v. The SouthernMahratta Railway Company, 17 B. 

417.—Suit for damages for short delivery. Plaintiff had paid a special 
1892 reduced rate and bad given a risk-note to the Company. Held the 
Company not liable. 

-=—R. Raisett Cbandmull Hamirmull v. Great Indian Peninsula Railway 
Company, 17 B. 723.—The payment of the “ increased charge ” in S. 11 of 
1693 Act IV of 1879 attaches to a Railway Company the liability of ordinary 
bailees. 

-Approved, Great Indian Peninsula Railway Company v. Raisett Cbandmull, 

19 B. 165 (189).—Coin sent by Railway lost in transit. No declaration of 
1894 the contents of the box made : no increased charge paid and no insurance 
effected. Beld, the Company not liable, their liability as common 
carriers having been taken away by the Railway Act IV of 1879. 

_R. p. R. & Co. V. Bhagvandas, 11 Bom.L.R.835 (340)=2 Ind. Caa. 475=34 

B. 192 .—Per Batchelor, J S. 73 of the Indian Contract Act prescribes 
1909 the method of assessing the compensation due to a plaintiff suing upon a 
breach of contract, but it does not affect to extinguish or to limit a plaint¬ 
iff’s right to recover a determined sum due to him upon a contract which he for bis 

part keeps on foot, 
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COMMON CARRlERS-lConcluded). 

The mere absence from the Act of a specific provision giving the remedy of a suit 
to recover the price cannot be construed as the distinct legislative withdrawal of that 
remedy. 

BURMA. 

-F. Maladi Sathalingam v. Ramjan Lalju Sajan, 14 Bur. L.R. 77.—The Con¬ 
tract Act had not repealed what was a custom of the realm as regards 

1907 common carriers. If it did not repeal the custom of the realm as regards 
carriers by water who are not common carriers, and in a place in which 
the Common Law prevails as it does in Rangoon, that custom must be given effect to. 

CALCUTTA. 

-R. Chedi Mala «. The King-Emperor, 8 C.W.N. 349 (351).—S. 10, Opium 

1904 1878), does not contain any reservation in favour of common 

carriers. 


MADRAS. 

- R. Sheik Mahamad Ravuther v. 3.1. S.N. Coy., 18 M.L.J. 497 = 32M. 95 

1908 (120)=4 M.L.T. 110 = 1 Ind. Gae. 977.—S. 148, Contract Act, includes 

bailment for carriage. 

COMPANY. 

(1)- Arrangement to compromise with contributories by offi,cial 

liquidators—Act X of 1886, Ss. 173, 174— High Court's sa7ic- 
(1869) lion of the compromise. A registered Joint Stock Company 
in Bombay, with limited liability, being in the course of 
voluntarily winding up under the Act of the Indian Legislature, XIX of 
1857, S. G9, and the official liquidators having entered into an arrange¬ 
ment for compromise with a class of contributories, in discharge of their 
liabilities, for a specific sum, the “ Indian Companies Act," X of 1866, 
was passed. By sections 173 and 174 of that Act, power is given to the 
High Court at Bombay, to sanction compromises and arrangements. The 
Liquidators applied to the High Court, under the aforesaid Act, to ratify 
the compromise above entered into, which the Court accordingly sanc¬ 
tioned and ordered. On appeal, held : 

First, that under the 173rd and 174th sections of the Act X of 
1866, the power of the liquidators extended to making a general compro¬ 
mise of claims upon contributories as a class, abandoning an equal pro¬ 
portion in each case, notwithstanding the difference of position between 
the contributories, or inquiring closely into the means of each individual 
contributory ; and secondly, that upon the evidence and the judicial 
knowledge of the existing state of affairs at Bombay, the Court had exer¬ 
cised a just discretion in the investigation, and the Order of the Court 
sanctioning the compromise aflirmed. The Bank of Hindustan, China 

and Japan v. The Eastern Fmancial Association ... 12 W.R. 27 (P-C.) 

= 3 B.L.R. 8 (P.C.) = 2 Suther. 250 = L.R. 2 P.C. 489 = 20 L.T. 889=17 W.R. 

554=2 Sar. 476 = 6 M.P.C. (N.S.) M4=I3M.I.A. IS. 
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COMPANY— [Continued). 


- -Company—Acts done, hy directors in excess of authority. 

The ratihcation by a company of particular acts done by its 
(1877) directors in excess of the authority given them by the articles 
of the company, does not extend .the powers of the directors so 
as to give validity to the acts of a similar character done subsequently. 

Irvine v. Union Bank of Australia . 3 C. 280*4 I. A. 86=3 Sar. 692= 

3 Suther. 394. 


PUNJAB. 

Note. -D. The National Bank of InJia, Limited, Delhi v. The Delhi 

Cotton Mills Company. Limited, 106 P.L.R. 1902.—When the borrowing 
1902 by the Directors of a Company of certain sums of money In excess of their 
authority was subsequently ratiOed by the share-holders and sanctioned 
at general meetings by passing the accounts and declaring dividends, the Directors were 
held not to have exceeded their authority. 


( 3 )- Preferential dividend payable to holder of one set of shares _ 

Contract — Constr^iciion—Construction of contract by the Com- 
(1894) pany to pay it to the shareholder and to his executor holding 

the same—Death of the share-holder —“ Holder ” of shares _ 

Legal title to shares—Meaning of the word "hold*' — Administration. The 
goodwill of a business which a merchant had carried on, and the capital, 
property, and assets with it, were transferred by him in 1864 to a Joint 
Stock Limited Company, who agreed with him that, in consideration of 
the transfer by him of property, referred to in the contract as “ the fixed 
assets,” one hundred paid-up shares of Rs. 2,500 each, of which any 
assignment by him during the next five years from the registration of the 
company should not be recognized by them as valid, should be allotted to 
him. It was also agreed that, in consideration of the transfer, he and 
” his executors or administrators shall be entitled, so long as they hold the 
said hundred shares, to an extra or preferential dividend.” On this 
agreement the parties acted, and the share-holder held the shares till he 
died in England in 1888, having by will directed that his executors or 
administrators should bold the hundred shares in trust for his surviving 
brothers, of whom the executor who proved the will was one. Adminis¬ 
tration with the will annexed was granted in India to the plaintiff in this 
suit as the attorney of the executor. A note of this was made in the 
register of the company, leaving the hundred shares still in the name of 
the testator. The company then discontinued to pay the preferential 
dividend and now contended that it was no longer payable, inasmuch as 
the testator’s estate had been administered, and that the executor no 
longer held the shares as executor, but as trustee for the beneficiaries 
■under the will. Held, that the contract was still in operation, the executor 
still " holding ” the shares within its meaning; and that the preferential 
dividend continued payable to the estate of the testator, the company 
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COMPANY-(Con^i«ucd). 

being only concerned with the legal title to the shares, and not with any 
claims, ii there were any, that might be made by beneficiaries under the 
will against the executor as trustee. Bombay-Burmah Trading Corpora¬ 
tion V. F. Y. Smith . 19 B. 1=21 I.A. 139 = 6 Sar. 498. 


(4)- Articles of Association — Proxies—Qualifications of proxy — Con¬ 

struction. One of the Articles of Association of a limited Com- 
(1904) pany was :—"No person shall be appointed, or have authority 
to act, as a proxy, who is not a share-holder in the Company.” 

Held, that, to construe this article, as requiring the person appointed 
to be a share-holder when the proxy is signed, is to put too narrow a 
construction on the words. If an unqualified person is named in the proxy, 
the nominationis not an appointment in any effective sense; his nomina¬ 
tion does not become an appointment until he is qualified. In order to 
act, something more is required:—he must be qualified not only when 
“ appointed ” but when he acts. 

One of the Articles of Association of a limited Company ran:—" No 
person shall be allowed to vote or act as a proxy at any meeting, unless 
the instrument appointing him shall have been deposited at the registered 
office of the Company, not less than 48 hours before the time for holding 
the meeting, at which the person named in such instrument proposes to 
vote ” (Art. 66). A share-holder in the above Company executed, in 1881, 
a proxy, which was, in fact, a power of attorney not only to vote at 
meetings, but to act generally for the share-holder, signing it, in all 
matters connected with the Company and any other Company taking over 
its business. The proxy authorised and appointed certain specified persons 
" and all persons, who, at any time during the continuance of this power 
of attorney, may be partners in the firm of Wallace and Company of 
Bombay, however that firm may be at any time constituted * 

* and, in the absence, from Bombay, of all the said persons, 

then the persons or person for the time holding the procuration of the 
said firm and managing the said business jointly and each of them 


severally 


to be my proxy to vote 


for me and on my behalf at any meeting or meetings of the said existing 


Corporation.” This proxy was subsequently, in 1902, used by M, who was 
then a managing partner of the firm of Wallace and Co., and a share¬ 


holder in the Corporation ; but he was neither a member of the firm nor 


a share-holder in the Corporation when the proxy was signed. Before the 
meeting, his name was entered as usual, in a register of proxies kept by 
the Corporation, as the persons who would use the proxies at those meet¬ 
ings. An objection to the proxy was that M was nob named in it. 

Held, that, although not named in the proxy in the strict literal 
sense of the word “ named ” (Art. 66), he was sufficiently described in the 
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proxy for all busiaess purposes. The Bombay Burma Trading Corporation 

Jjimited. v. Dorabji Cursetji Shroff ... 7 Bom. L.R. 99 {P.C.)-2 A.L.J. 

139=29 B. 126=1 C.L.Jl 150 = 32 I.A. 39 = 8 Sar. 768. 

.(5)-Share-holder’s right to inspect and take extracts from the 

company’s registers.—See CORPORATION, No. 1, 32 B. 466. 

COMPENSATION. 

(ij-Land Acquisition—Act X of 1870—Mode of assessing— 

Antiquities not proved to have any market-value—See Act X of 1870 
(Land Acquisition), No. 2, 16 M. 369=20 I.A. 80. 

(2) —T-Contract to be entered into in the future—Breach—Right of 
suit foiv-^ee CONTRACT, No. 21, 9 C.W.N. 147—32 C. 96. 

(3) —^Breach of statutory duties—Right of action—Right to com¬ 
pensation under the statute—Practice—See Statutory Duties, No. 1, 
27 B. 344. 

COMPROMISE. 

( 1 )_ Sxdt to set aside a—Burden of proof — Fraxid. A soluhnamah 

* or deed of agreement to compromise conflicting claims, entered 
(1839) into in the presence of witnesses, and solemnly acknowledged 
in Court, by parties who were mutually ignorant of their re¬ 
spective legal rights, cannot afterwards be set aside upon plea of ignorance 
of the real facts, when the party seeking to avoid the deed had the means 
of ascertaining those facts within his reach. 

Gross fraud and imposition are not to be imputed upon mere suspi¬ 
cion and unless the charge is proved, parties cannot be released from an 
agreemept entered into by their own solemn act. 

The onus of showing that a compromise has been fraudulently ob- , 
tained by intimidation and false representation, is cast upon those who 
seek to impeach the validity of their own‘deed. Bajunder Narain Bae ' 
V. BijaiGobind Smh ...• 1 Moo.P C. 117=1 Sar. 175=2 M.l-A, 181. 

PFIYt gOUNCIL. 

NOTES __Chfcna Basavappa v. Yachereddy Gowdapa, 5 W. 

1835 R- (P.C.) • 

_Keerut Singb v. Koolahul Siagb, 2 iT.I-A. 331(341) = S W.R. 131 (P.C.). 

—On the question of a Hindu widow’s power to alienate or devise her 
1840 husband’s estate. 

JL-R Krishna Nath Roy. 2 B.LR.(P.C.){60) = 17 W.R. 821 = 12 M.I.A. 

1869 ’ 294 .-See No. 101. at p. 189, supra. 

AoDr Petition ofTrilokinath.4 C. 184=5 I.A. 171.—As to when applications 
^ for re-hearing may be granted by the Judicial Committee. 

R In re Appa Row, 10 M. 73 (78) = 13 I.A. 165.—Re the circumstances 


circumstances 


* under which | case will be allowed to be re-heard at the instance of one 
t the parties* even after the advice of the Judicial Committee has been 
Mted upon by His Majesty in Council. 
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1903 


R. 


R. 


1900 


1905 


In re Yarlagadda Durga Pcasada Nayadu, 27 M. 153(156).—As to the 
power of the Judicial Committee in dealing with orders in Council. 

CALCUTTA. 

Bhut Nath Sircar u. Ram Ball Sircar, 6 C.W.N. 82 (86).—When a pec- 
yon engages an advocate or a vakil to conduct his case, it follows that he 
authorises the advocate or the vakil to make binding admissions before 
the Court in the course of his conduct of the case. 

Birabhadra Rath v. Kalpataru Panda. 1 C.L.J. 388 (405).—The settle¬ 
ment of a previous litigation as regards the validity of an adoption and 
the extent of the share of the adopted person will not be disturbed on 
the ground that one of the parties would have taken more, had he 


obtained the judgment of the Court. 


MADRAS. 

-R. Venkata Narasimha Naidu v. Bhashyakarlu Naidu, 22 M. 538 (547).—A 

vakil appointed to conduct a case has power to ask for .m issue to be 
1899 framed or to abandon, one that has been framed ; bis action will be 
binding on the client, unless he had been expressly prohibited from so 
doing or unless his action had been tainted by fraud or misconduct. 


BOMBAY. 

-F. Lingappa u. Sangawa, 6 Ind. Cas. 523 = 12 Bom. L.R. 370.—Whether a 

compromise entered into by the natural guardian is in any particular case 
1910 beneficial to the minor or not is, generally speaking, a question of fact; 

but that quetion must be determined with due regard to certain princi¬ 
ples of law. It is not enough that there was a dispute, but it is essential that the 
lights of the respective parties were fair subject of doubt and that, to avoid the expense 
and delay of legal inquiry, the parties entered into an amicable settlement. It is also 
necessary that each of the parties, before entering into the compromise, put forward an 
honest claim, that is, a claim which, however ill-founded, each party honestly believed 
he was warranted in making, and which they intended to pursue and would have pur¬ 
sued but for the compromise. Further, the parties should have been on equal terms 
as to information or means of information and that there was no bad faith on the part 
of any. Where a compromise is entered into under these circumstances, the law will 
uphold it, even though there may be in the terms of it inequality of benefit. 

-Relied upon. Ramdas v. Chabildas, 7 Ind. Cas. 134 = 12 Bom. L.R. 621.—In 

the case of a family arrangement, where there is suflScient motive, the 
1910 Court will not consider the quantum of consideration and disturb the 
transaction on the ground of the inequality of the benefit, unless there is 
fraud or some other ground which in law vitiates it. 


F. Sakrappa v. Shivappa. 8 Ind. Cas. 647 = 12 Bom. L.R. 984.—An award 
j oannot be disturbed on the ground of inequality of benefit which either 
party may eventually have received from it. 


(2) Remission of a cevtain sum on condition of hulance being paid 
in cevtain instalments—Omission to pay according to instal- 
(1860) ments — Tender — Penalty, Pending the execution of decrees 

in suits between A, lessee, and B, under-lessee, for the 
balance of rent, C purchased B’s interest in the under-lease. For the 
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totecfcion of the property, suits were then brought by C against A. An 
Jkrarnamah, or agreement, was afterwards entered into by A and C to 
put an end to the litigation. This agreement recited that C was indebted 
to A, in a certain sum which C agreed to pay. upon a remission by A 
of part of his claim, by two instalments at specified dates; and the agree- 
ment then provided that, it default was made hy C, in paying the instal- 
ments, then that the remitted money was to be held due to A by C and 
secured upon certain property comprised in the under-lease, as well as by 
making C himself liable. No place was specified, nor was there any cus¬ 
tom established by the evidence, where the money was to be paid. The 
instalments were paid, but not until sometime after the days specified in 
agreement. The money had been tendered to A’s mookhtar, but refused 
by him from the fact of A being absent, and also on the ground that 
interest was not tendered. A afterwards brought an action against B and 
0 to recover the sum remitted by the Ikrarnamah, on the ground that, by 
the conditions of that agreement, the instalments should have been punc¬ 
tually paid upon the specified days, which had not been done, nor had any 
legal tender been made. Held, by the Judicial Committee, affirming the 
decree of the Siidder Bewanny Adawlut (l) that, although A had agreed 
to remit part of his demand on condition of receiving payment on specified 
days, or in default that the remitted sum was to be paid, yet that there 
was nothing in the agreement which made the payment of the instalments 
on the days fixed, the essence of the contract, and that the Judicial Com¬ 
mittee would not apply the technicalities of the English law with respect 
to breach of contracts to such an agreement; (2) that the penalty could 
not be enforced, as there was a bona fide endeavour to pay the money on 
the specified days ; and (3) that the agreement was substantially performed 
by the payments, and that a strict legal tender was not necessary. Ram 
Gopal Mookdrjee y. Masseyk ... 2 W.R. 43 {P.C.) = l 5uther.409= | Sar. 

760=8 M.I.A. 239. 

(3)- Agreement—Excess land—Right to y?ftasila.t—Limitation. The 

parties to a suit which went on appeal to the High Court 
(1871) entered into an agreement in 1826, by which it was stipulated 
that both parties should provisionally take possession of 
certain portions of the land in dispute, but that either party would be at 
liberty, within 12 months from the date of the agreement, to apply to 
the proper tribunal to effect a rectification in the quantity of land which 
each was to hold permanently. One of the parties made such application 
to the local Judge, who refused to entertain it on the ground that the appeal 
(which under the agreement was to be abandoned) was stiff before the 
High Court. Held by the Privy Council that the local Judge should either 
^ave entertained the application himself as an original suit or have kept 
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possession of it until a petition had been presented to the Sudder Court to 
make the agreement a proceeding of that Court, and to have an order 
giving effect to it by way of compromise. 

Where the final rectification of the shares of land resulted in the re* 
spondent getting a larger portion than he had held provisionally under the 
agreement, and the respondent was put into possession of the additional 
share in 1854, his right to wassilat for such portion followed as a matter of 
course, unless barred by some final impediment. In a suit by him for such 
tcassilat limitation began to run from 1854 when the rightful partition 
was completed. Nilcomul Lahoree v. Gonoinonee Dabea 

IS W.R. 38 (P.C.) = 7 B.L R. 113 = 2 Sar. 651. 


(4)- Stilt based on - for recovery of immoveable property — Limita¬ 

tion Act XIV of 1859, S. 1, els. 10 & 12—Suit based on title. 

(1874) Certain persons had disputes with reference to immoveable 
property situated partly in district R and partly in district O. 
Eacli of such persons claimed as heir of the last owner to succeed to the 
whole property situate in both the districts in opposition to others. They 
settled the disputes by means of a compromise by which it was arranged 
that the property situated in the two districts should be divided in certain 
specified shares between the rival claimants. Immediately after the deed 
of compromise, that part of the property situated in district R was 
divided by metes and bounds. Plaintiff in the present suit being put in 
possession of her share therein ; with regard to the property situated in 
district O, no division was immediately come to : but the defendant, who 
was a resident of district 0, continued in possession of the whole of the 
property. Nine years after the compromise, plaintiff brought her suit to 
recover her share of the property situated in district O. Defendant con¬ 
tended, and the Lower Appellate Court held, that the suit was barred by 
limitation because the suit was one based on the contract contained in 
the deed of compromise or for a breach thereof and as such was governed 
by clause 10 of S. 1 of Act XIV of 1859. 

Held, by the Judicial Committee, the suit was not based on contract 
merely, but upon a title to land acknowledged and defined by the com¬ 
promise, which was part only of the evidence of the plaintiff to prove her 
title, and not all her case, and that, therefore, the suit was not one based 
on a contract or for breach thereof so as to be governed by Cl. 10 of S. 1 
of Act XIV of 1859 ; but that the same being a suit for recovery of 
immoveable property to which no other provision of the Act applied, was 
governed by Cl. 12 of S. 1 of the Act. Rani Mewa Kuwar v. Rani Hulas 
Kuar ... 13 B.LR. 312 = 1 I. A. 157 = 3 5ar. 354 = R. andJ.’s No. 27. 
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Notes. 

1909 


PRIVY COUNCIL. 

R. Munshi Kanm-ud-din v. Kunwar QoMod Krishna Narain, 10 C 
L.J. 243 (249) = 3 Ind. Caa. 795 = 13 C.W.N. 1117 = 11 Bom. L.R. 911 = 6 

A.L.J. 807 = 6 M.L.T. 275=31 A. 497 = 9M.L.J. 687.-See HINDU Luv 
Joint property. No, 217, infra. 


ALLAHABAD. 

1903 R. Gobind Krishna v. Abdul Qayyum, 25 A. 546 1577). 

-R. Bachcho Kunwar w. Dharam Das, 28 A. 347 (353) = 3 A.L.J. 155 = AW.N. 

(1906) 34.-Property acquired by collateral succession under a compromise 
1906 of a litigation carried on with the aid of moneys belonging to the joint 

family but subsequently re-paid, is self-acquired and not ancestral pro¬ 
perty. 


-P. Ram Shankar Lai t*. Gaoesb Prasad, 4 A.L.J. 273 = A.W.N. (1907) 97 = 2 

M.L.T. 248 = 29 A. 385.—R obtained possession of the property under 

1907 the Will of bis wife. The reversioners, in view of the trouble and uncer¬ 
tainty attending a suit for possession, took a portion of the land from R 
and executed a relinquishment in his favour. Held that this did not constitute a 
•transfer of reversionary right, but? it was a compromise by which the reversioners 
admitted the title under which R was in possession. 

-R. Ram Shankar Lai. u. Ganesh Prasad, 29 A. 451 (455)=A.W.N. (1907) 

1907 115.—Point same as in 4 A.L.J. 273, supra. 

-R. Harpal Singh u. Lekhraj Kunwar, A.W.N. (1908) 165 = 9 A.L.J, 425 = 30 

A, 406. Held in this case that the effect of the compromise was that a 

1908 vested intercfit in the estate in the character of an impartible estate was 
subject to the life-interest of the widow, limited to the plaintiff-rever- 

fiioner, and that upon his death the estate descended to his heir according to the rule of 
primogeniture and not to bis widow. 


9 


i 


C 


-R. 

1801 

-R. 

1004 

-R. 


1909 



1900 


- R. 

1007 


BOMBAY. 

Aba bin Baherji v. Sonubai hum Hannulal, 3 Bora. L.R. 832.—Where an 
estoppel is pleaded against a party, the facts relied upon as leading to it 
should be precise and unambiguous, 

Gajanan v. Nilo, 6 Bom. L.R. 864 (867).—To create an estoppel against a 
party, his declaration, act or omission must be of an unequivocal aud 
unambiguous character. 

Krishna Tanhaji v. Aba Sbetti Patil, 4 Ind.Cas. 833 = 11 Bom. L.R 1339 
=34 B.139.—The nature of a compromise is that it is an acknowledgment 
of the existing rights of the parties, and no delivery of possession is 
necessary in order to give effect to it. 

MADRAS. 

Commercial Bank of India v. Allavoodeen Saheb, 23 M. 583 (592),—A 
claim between contributors to a common fund must be dealt with on 
equitable principles and apart from any question of partnership or of 
contract. To such a claim Art. 120 of the Limitation Act (XV of 1877) 
would apply. 

ilogera Nandi v. Paramaswara Udpa.SlJI. 01 (54) =3 M.L.T. 241.— 
Suits for possession under an Arthamulgeni lease is governed by Art. 144 
Limitation Act. 
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(5) -Effect of a—How far a—is binding on the parties and their 

privies—See Hindu Law (Widow), No. 412, 14 W. R. 33 (P. C.) = B. L. 
K 202=13 M.IA.497. 

(6) -Status of tenant arising from compromise-decree—Merger of 

contract in decree—See Act XXII of 1866 (OuDH Rent), No. 3, 26 A. 
299. 

(7) -Hindu daughter’s estate acquired by person not entitled, under 

compromise—See Hindu Law (Joint property), No. 217, 31 A 497. 
CONFISCATION. 

(1) - A, the proprietor of large ancestral and other estates in 

Benares, died, leaving a widow and four sons. Shortly after 
(1847) A’s death, three of the brothers became implicated in a rebel¬ 
lion against the State. The fourth brother, then a minor, was 
not concerned in the rebellion. 

At the suppression of the rebellion, Government issued proclamations 
for the parties, severally, to appear and answer the charges against them; 
but they absconded : the Government thereupon, acting under the 
provisions of Bengal Reg. XI of 1796, confiscated the whole of their 
))roperty, including the ancestral estates, formerly held by A. 

Held, on appeal, that such confiscation was regular, and within the 
meaning of the Regulation, bub that the act of Government, which divested 
the three sons of their right and interest in the estates, did not affect the 
riglits of the fourth son, who was entitled to his sliare in all the ancestral 
estates of A, taken by the Government, under forfeiture ; and 

held, also, that the forfeiture did not affect the rights of A’s widow, 
and that she was entitled to maintenance, out of the whole of the estate 
that was ancestral. Mussuniat Golab Koonwar v. The Collector of Benares 

7 W. R. 47 (P.C.)= I Sar. 343= 1 Suther. 186 = 4 M.l.A. 246. 

N.B.—For notes re right to maintenance, see under HINDU LAW’ (WlDOW’’S 
ESTATE). No. 409, infra. 

(2) - Release of Government-rights — Settlement — Limitation. 

House-property in Lucknow, of which the Government had 
(1878) assumed possession as confiscated under the proclamations 
issued by Lord Canning and Sir James Outram in March, 1858, 
was released under an order passed on the 6bh July, 1863, whereby the 
Government abandoned the confiscation, and left former owners to their 
rights. This property had, previously to the confiscation, belonged to one 
MK. Lands in Oudh, confiscated under Lord Canning’s proclamation, were, 
in October, 1863, directed to be settled with the heirs of MK. In a suit 
brought in March, 1875 by a plaintiff, who claimed a share of the house- 
property and lands as one of the heirs of MK. against a defendant, who- 
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was an heir of MK, and who had obtained possession of the houses and 
lands under the orders passed for the release of the one and the settlement 
of the other, the defendant pleaded that the entire property had come 
into her possession in 1856 under a gift from MK. and that the plaintiff's 
suit was barred by limitation. Held (first), in respect of the house- 
property, that if the defendant was in possession at the time when the 
proclamations were issued, the question of limitation must be decided as 
if there never had been a confiscation ; and (second), in respect of the 
lands, that no question of limitation could arise, since the suit was brought 
within twelve years from the date of the Government order for settlement, 
under which alone any title to the lands could have been acquired by 
either of the parties. Mirza Jehan Kadr v. Afs 7 tr Baku 

. C. 727 = 6 I.A. 76 = 3 Sar. 86S = R, J.’s No. 54. 


OUDH. 


NOTE.-—R. The Secretary of Sti^te for 


India in Council v, Babu Tarni 


Prashad Roy. 9 O.C, 249 (252).—The general confiscation of 1858 and the 
1906 Financial Commissioner’s docket to the effect that house property in 
Lucknow should not be regarded as nazul property but should be considered 
as thife of the house-owner could not operate as a renunciation of the rights of 
Government in the abadi of Khalispur which w.as not included in the survey of the 
City proper. 


[S)—Effect of—Lord Canning's Proclamation o} 1858. In the years 
1839 and 1840, the then King of Oudh granted the property in 
(1879) dispute and some others to his wife, the present plaintiff, to be 
enjoyed by her in perpetuity from generation to generation. She 
was in undisturbed possession thereof down to the year 1858. In conse¬ 
quence of the great Indian Mutiny, Oudh was confiscated to the British 
Government, under Lord Canning's Proclamation of the 15th March, 1858. 
Subsequently, the British Government re-granted the property in dispute 
to plaintiff giving her a life-interest therein and declaring that it would 
lapse to the Government after her death. Plaintiff brought the present 
suit for a declaration of her absolute title to the property. Held, that 
Lord Canning’s Proclamation had the effect of vesting the disputed pro¬ 
perty together with all other landed property in Oudh in the British 
Government. Those, therefore, that claim title to any such property 
must do 80 through the Government. 

Held, also, that whatever might have been the nature of the estate 
granted to plaintiff by her deceased husband, that title lapsed by the 
confiscation, and the only question for consideration in this case was what 
was the interest created by the re-grant; and the re-grant having been 
only of a life-interest, it was not open to the plaintiff to sue for the recti¬ 
fication of an alleged mistake in the re-grant, or for a declaration that she 
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was entitled to an absolute interest therein under the su7i7iuds granted 
by ber deceased husband. JSciivub ^alkfi Jahciii Scihibu v. Deputy Covitnis- 
sioner of Luck7iow ... 6 I.A. 63 = 3 Sar. 244 = Bald. I94 = R. & J.'s. No. 55- 

BOMBAY. 

NOTES.-R. Bai Kushal v. Lakhma Mana, 7 B. 452 (454). When one of 

several joint donees is already in physical possession of an intended gift, 
1883 a declaration by the donor to the donee so in possession (assented to by 
such donee) that he has parted with the possession in favour of the donees, 
amounts to a valid gift under the Hindu Law. 

OUDH. 

-R. Saiyad Jlohammad Haider v. Secretary of State for India, 7 0,C. 65 (67). 

In a suit for possession of a plot of land in Fyzabad brought by the 
1904 appellants against the Government, the settlement paper showed that 
the land was Nazul: Held that, having regard to Lcrd Canning’s proclam¬ 
ation of 15th March, 1858, which divested the proprietors of all the landed property in 
Oudh and transferred it and vested it in the British Government, it was for the appel¬ 
lants to prove that they claimed title to the land in suit through the Government.! 

(4)_of joint family property— Government grant of a part of the 
property to one member of the family— Whether the estate comprised m 
the grant is joint or separate—See Hindu Law (^Joint family), No. 31 

A. 415. 

CONGREGATION. 

Charter of incorporation obtained by a portion of congregation 
disregarding the right of the rest—Remedy of the latter—See RELIGIOUS 

Endowments, No. 1, 13 C.W.N. *26. 

CONSIDERATION. 

(I) _Proof of passing of—for a registered mortgage-deed—Acknowl¬ 
edgment of—by executant of deed before registering officer—Omts of 
proof—See BURDEN OF PROOF. No. 4, 23 C. 950 = 23 I.A. 92. 

CONSTRUCTION. 

(1) -OF Acts. 

(2) -OF Contracts. 

f3)-OF Decrees. 

(4) -OF Deeds. 

(5) -OF Gifts. 

(6) -OF Grants. 

(7) -OF Pattahs. 

(8) -OF Statutes. 

(9) -OF Sunnads. 

(10)-OF Treaty. 

(II) -OF Words. 

(12)-OF Wills. 
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4 

*•”■(—of Acts). 

pa.ssed after the institution 


( 1 ) 


(1872) 


( 2 ) 


of proceedings before the Land Revenue Officers in 0,M. has 

a letrospective operation. EyderHossain v. llahomed Bossa^n. 

i7 W.R. 185 = 2 Suther. 539 = 3 Sar. 46 = 
R. A J.’s No. 12= M M.I.A, 401. 


Act XXXIltfTsSgTn fuowin'’/ .8^™° ‘o Indian Courts by 

Act is liable to revieiv-See iN/EEES.X^e.lTR.'s ^00 =^S.La'! 

(3) 


1 Madras Regulation II of 1802 R i 7 t a-ai 

M.I.A. 303. ’ ^ Mortgage, No. 34, 9 


(4) 


No. 9, 20 

n (Nawab Nazim’s debts)—Power of thp 


( 6 ) 


Codifying, object of—Construction of will_Suceessiort A/>f v 

A RiMnrr T.ati, xt. ^ J/"*-_ ""^^CSSSlOn Act X 


i? ir,;.er « “"".'•“O’ -V.fUUBl.1 UCIilOO 01 Will-SUflrPSaiVtn A 

Of 1865-866 Hindu Law (Wilds), No. 492. 23 C. 563=2ri A la 


(7) 


526 = 17 I.A°1m!‘ 18«-See Act XIX op 1844, No. 1, 14 B. 

(8)--Land Revenue enactments passed on the same dav—Inter. 

prefcation of th© torms of one Act by rofereDc© to fhA q a 

XVIII OP 1876 (O0DH Laws), No. 3, 14 C.W N 817 
. (9)—of statutes-Marginal notes not to be referred 

CP 1869 tOuDH Estates;, No. 16, 8 C.W.N. 699. ^ 


(10)-So as to give them a retrospective effect—See Act T np ir^o 

(OUDH Estates), No. 9, 26 A. 119. ^ 

, (11)-Constrnotion of Statutes of Limitation—See Hindu Law 

(Religious Endowments), No. 309, 36 C. 1003. 

(12) -Presumption against sudden change of policy by the Laeifl 

latare—Re-enactment of provision of repealed statute—Presumntion ’ 
favour of previous judicial interpretation being maintained_ 

ATION Act (1877), No. 53, 30 M. 426. 

(13) -Value of marginal notes in an Act—See Act I op IftfiQ fr>TTT^TT 

Estates), No. 16,26 A. 393. ^ ® 

N.B.— See, also, Constbuctiou op Statutes, infra. 

66 
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2 .—(— of Contracts). 

( 14 ) _Contract indefinite as regards duration—See CONTRACT, 

No. 18. 25 B. 563 = 28 I.A. 198. 

3.—(-of Decrees). 

( 15 ) - Construction of an order of Privy Council. An order of Her 

Majesty ran “ The plaintiff is to have judgment for his moiety 
(1872) with interest at the full legal rate and the costs of the pro¬ 
ceedings in the Court below.” Held that these words were 
intended to give the plaintiff the moiety claimed by him of the sum which 
he alleged to be due for principal and arrears of interest (at 12 per cent.) 
equal to the principal upon a certain kurrarnama and bond, and to allow 
the interest from the date of the institution of the suit up to realization. 

Gopce Kissen Gossamee v. Brindahun Ckunder Sircar, 

19 W.R. 41=4 Sar. 809, 


(jQ)- Bcnami transactian—Putni riyhts—Construction of decree. 

Under a partition-decree, the respondent was held entitled to 
(18T6) the possession of the property in dispute against the judgment- 
debtor of that decree “ without disturbing the possession of 
any of the ryots or other tenants.” The judgment-debtor had granted a 
putni tenure of the property to the appellant henami for himself. Held 
that the title of the respondent to that property was absolute, unencumber¬ 
ed by the appellant’s putni rights. Prosonno Gopal Pal Chowdry v. 
Brojonalh Boy Choicdhry, ... ••• Bald. 


( 17 ) _ Construction in execution of an order in Cojincil An order 

of Her Majesty in Council was that a decree-holder should 
(1890) recover what was demarcated by the thakbast map and pro¬ 
ceedings of 1839.” Held, on the construction of the order, 
that the latter words meant the proceedings relating to the thakbast map, 
and did not include a survey map which differed from it. Badha Pershad 
Smyhv.TorabAli . - 1 8C. 108 = 5 Sar. 582. 

( 18 ) —Assignment of villages out of an impartible estate for mamte^ 
ance of junior members—Decree on arbitration award— See Hindu IjA 

(Impartible Estates), No. 168, 27 C. 103 — 26 I. A. 268. 

(19) -of a consent-decree upon a mortgage—Compromise— Br^cb 

by decree-holder—Execution—See Mortgage, No. 10. 28 0.55/ 

I. A. 89. 

(20) —Order made by Settlement Officer awarding estate to a Hindu 
widow—See Decrees, No. 5,17 C. 246. 

N.B.—See, also, cases under " Decrees.” 
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4 —(—of Deeds). 

(21) -Deeds of gift—Potver of alienatmi—Inteiition—Construc¬ 
tion. From the insertion of an express power of alienation in 

(1872) a subsequent deed of gift, no intention to restrain alienation 
can be inferred from the omission of such a power in a 
former deed of gift, unless the two deeds are parts of one design, or form 
a connected series so as to be construed as a whole. The Collector of 
Moorshedahad y. Banec Skebcs&%iree, 18W.R. 226=11 B.L.R. 86 = Sup.l.A. 

86 = 3 Sar. 119. 

(22) - Agreement, constrxiction of, as to duration—Effect of recital 

in a docximcnt in regard to control over operative words. The 
(1880) parties during several years had transactions consisting of the 
deliveries of produce by the defendants to the plaintiff's agent, 
under advances, upon separate contracts specifying prices, and of consign¬ 
ments by the defendants through the plaintiffs. A “purchase-account” 
and an interest account” kept between them resulted in a “ general- 
account; ■' and in 1872 a large sum was due thereon to the plaintiffs, to 
whom, in 1873, the defendants sent letters mortgaging property with in* 
struments of title accompanying. In the beginning of 1874, the parties 
entered into a written agreement, which described the balance due in 
respect of previous advances as the “ block-account, ” comprising also an 
interest-account, ” and the transactions proceeded. The intention was 
shown that the advances should be liquidated “ by returns, ” but the only 
date mentioned, from which an inference could be drawn as to the intend¬ 
ed duration of the arrangement between the parties, was the 30th June, 
1875. In this suit, brought in December, 1875, it was contended that the 
right construction of the agreement of 1874 required that it should con¬ 
tinue to subsist (unless rescinded either by mutual agreement or on breach 
of its stipulations by one party justifying its rescission by the other) until the 
liquidation of the balance by returns : at all events, as regarded the “ block- 
account. ” In order to the working of an agreement for a liquidation in 
such a way, it would have been necessary to imply obligations, for which 
no express provision had been made; nothing, for instance, having been 
fixed as to the extent or duration of the business, or as to the rates at 
which produce was to be offered or accepted. Held that such provisions 
could not now be supplied, and that the stipulations as to the “ block- 
account ” were binding only during the continuance of the arrangement for 
the conduct of the business by the parties, such arrangement being term* 
inable at will, after the 30th June, 1875. The letters of 1873 and the 
documents of title deposited with them were held to constitute a security 
for the general balance due from the defendants to the plaintiffs, and not 
only a security for advances on certain of the contracts referred to in,a 
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- 4 .—(- of Deeds)— {Contumed). 

paragraph in the nature of a recital; for, the latter was not necessarily re¬ 
pugnant to the wider construction, and the operative words were wide 
enough to apply to all the transactions between the parties. The con¬ 
struction of an ambiguous stipulation in a written agreement may be 
governed or qualified by a recital; but if the intention is clearly to be 
collected from the operative words, that intention is not to be defeated or 
controlled, because it may go beyond what is expressed in the recital. 
Marcar v. Sigg ... 2 M. 239=7 I.A. 83=4 Sar. 131. 

MADRAS. 

Note -R. Subramania Ayyar v. Saminabha Ayyar, 21 M. 69 (72). When 

parties enter into written contracts with express stipulations, such stipu- 
lations ought nob to be extended by implications. 

(23) - Pre-ejnption—Village lands—Consfriicfion of wajib-ul-arz. 

The wajib-ul-arz of a village, divided into three thohes, and 
(1882) comprising also undivided land, contained a clause giving the 
right of pre-emption to such brothers and nephews of the vend¬ 
or as were sharers, ” and in case of their refusal, to the other owners of 
the thokc." Held that, under this clause, an owner of one of the three 
thokes having sold all his interest in the village, no right of pre-emption 

attached to the ownership of another of the thokes. Lachcho v. Maya Ram, 

5 A. 158=10 I.A. 1=4 Sar. 407. 

(24) _ of instrument of mortgage. An instrument, mortpging 

villages for a sum payable within a certain period by instal- 
(1884) ments. and making distinct provision that, upon default in 
payment of an instalment, the mortgagee, by his servants, was 
to take possession, and after paying the revenue and the expenses of col¬ 
lection. to credit the balance towards payment of the instalment, also 
contained the following: "Should, on the expiration of the term of this 
instrument, any money remain due, then, till payment thereof, possession 
will continue according to the terms herein set out. If I do not accept this, 
then, as soon as the breach of promise occurs, they will, at the end of the 
year, realize the whole amount of instalment by sale of the villages and 
of other moveable and immoveable property belonging to me.” Held, 
that such an instrument must be taken as a whole, and that the true 
construction to be put on it should be that which, being reasonable, 
would also give effect to all parts of it. Held, accordingly (on the 
contention that these words negatived the mortgagee’s right to take 
possession upon default in payment of an instalment, leaving him only a 
right to proceed to sale) that, as this construction would not give due 
effect to the first part of the instrument, it must yield to a construction 
which, not only would give such effect, but would also be the more 
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—(- of Deeds)— (Continued). 

reasonable one. viz., that the mortgagee should take possession upon 
such a default, and also might sell it the mortgagor objected to his apply¬ 
ing the rents in reduction of the principal and interest due. Depjity Com¬ 
missioner of Rae Bareli v. Rampal Singh 

11 C. 237= 12 I.A. I =4 Sar. 585 = R. & J.’s No. 87. 

(25) of document Construction of razinama disposing of estate 
with words naslan bad naslan.” In cases decided on the 
(1886) construction of documents, in which the expressions viokurrari 
istimrari istimrari mokurrari, have been considered upon the 
question whether an absolute interest has been conferred by such docu¬ 
ments or nob, it has been taken for certain that, if the words “ naslan 
bad naslan ” had been added, an absolute interest would have been clearly 
conferred. Accordingly, in construing a razinama between parties 
dividing family-estate, and expressly declaring that the shares should 
descend "naslan bad naslan," held that the insertion of these words was 
conclusive in itself, the express objects of this razinama pointing to the 
8 &in 0 coQstructioO) viz.^ th^t tho oststto ttxkdn UDd6r it was ubsolutd 
Thakur Harihar Baksh v. Thakur Uman Parshad 

* • • • •« 

14 C. 296 = 14 I.A. 7 = 4 Sar. 766= R. & J.’s No. 95, 
BOMBAY. 

Notes. -R. Pardunji M. Baoaji Mithibai, 22 B, 35S (387).—Whore a 

clause in a deed, providing that, “after the death of the donees, their 
1897 shares should be received and enjoyed by their heirs and children from 
generation to generation for ever ” was construed to convey an absolute 
heritable estate, there beiog nothing in the sub-sequent context to show that the heirs 
were to take a less estate. 


CALCUTTA. 

-D. Kamesha Koer alias Dulpin Saheba v. Gobardhan Lai. 7 C.L.J, 202.— 

The deed in question in the suit was held to operate not as a ‘ mainte- 
1907 nance grant in perpetuity ’ but as ‘ a maintenance allowance to the donee 
and bis heirs then living.' 14 C. 296 turned upon the construction of a 
deed executed under totally different circumstances and couched in entirely different 
language. 


OUOH. 


1899 


-R. Ganesh Bakhsh Singh v. Harihar Bakhsh Singh, 3 0 C 

22 (24). * ’ 


(26)- of deeds—Deeds not intended to operate according to their 

tenor—Nullity of transaction apart from fraud. Documents, 
(1890) principally a potta and a kobala, executed between a Maho- 
medan pardanashin lady and one of her relations, purported to 
represent, the one a putm lease from her of her lands, and the other a 
sale of her house and ground, from the date of the execution. That she 
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CONSTRUCTION—(Coniinned). 

-4.— (-of Deeds)— (Continned). 

received the consideration was not proved ; but had it passed, it would 
have been distributed between the two deeds, which formed part of one and 
the same transaction. From the acts of the parties, it was established 
that her intent was to deprive her heirs, not herself, and that she had no 
intention to part with the property in prcesenti, as the deeds represented 
that she did. Held, that, the latter not being intended to operate accord* 
ing to their tenor, the whole transaction was a nullity. Jiban Nissa 
V. As{jci}' AH ... ■■■ 17 C. 937 = 5 Sar.574. 


OUDH. 

jjqte. -D. Kazira Husqin Khan v. Lai Achal Ram, 2 O.C, 149 (170).—In 

17 C. 937, the lady executed a deed intending to deprive her heirs and not 

4 fiQ fi « 

herself. She had no intention to part with the property in prasenti. 

(27)- of deeds releasing future and contingent interests—Agreement 

excluding a possible question bcHceen the parties as to the effect 
(1892) of umds in a will, under tuhich they took their rights. Three 
brothers, under their father’s will, were entitled, each on 
attaining full age. to the testator's residuary estate in equal shares. 
When all had attained full age, two having been minors at the testator's 
death, they effected a separation of their interests derived from the will, 
and executed to one another instruments of compromise and partition 
containing words relating to possible claims which they gave up. One of 
the two younger brothers afterwards died, having taken, under the will of 

the other younger one, all the estate of the latter, who had died without 

issue before him. The eldest then attempted to raise the question whether, 
on the one hand, the brothers had taken under their father’s will absolute 
interests, or on the other, interests that were divested and went over to a 
surviving brother in the event of death without issue. As to this the Courts 
below differed, but the appellate Court decided, and on this appeal the 
decision was affirmed, that the above instruments relinquished future 
demands, this claim included, relating to the brothers’ estates under their 
father’s will. Greender Chunder Ghose v. Troyliickho Nath Ghose 

20 C. 373 = 6 Sar. 267 = 21 I.A. 35. 


CALCUTTA. 

Notes. -R Helan Dasi v. Durga Das Mandal, 4 C.L.J. 323.—A partition 

or family arrangement made in settlement of doubtful claims by arbi- 
1906 trators, effecting a division of properties and debts and drawing up a list 
of them, which is signed by the parties and acted upon for sometime, is 
a valid and binding arrangement which cannot be ignored or resiled from. 

-R, Satya Kumar v. Satya Kripal, 10 C.L.J. 503 = 3 Ind. Cas. 247. Point 

1909 same as in 4 C.L.J. 323 noted above. 
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4. ( of Deeds)—(ConfiuM^rf). 

(28) of document Lapse to the British Government of a foreign 
state in ceded territorij—Grant of lands therein—Constniction 
(1898) of official correspondence—Oh^ri, or abatement of revemce on 
the estate. The State of Jalaun, in the territory ceded in J804 
by the Peishwa. lapsed in-1840 to the British Government. Before the 
lapse, the lands now in suit belonged to the chief, and were in the hands 
of managers on his behalf. The last manager, the ancestor of the present 
parties, remained, after 1840, in possession of the estate till his death 
in 1880, having been continued therein for life in 1852. In 1867, the 

Government directed the continuance of the entire estate to “ the loval 
members of his family.” 

Held, that no proprietary interest in the estate had been shown to 
have belonged to the ancestors when Jalaun was a principality ; that all 
that could be claimed by the defendants was derived from the Govern¬ 
ment which, after the lapse of the State, had the right, at their discretion, 
to control the descent of the estate, and had exercised this discretion. 
There had been no formal sanad ; but on the true construction of the 
official correspondence, as to which the Courts below had differed, the 
Government first continued the possession of the ancestor for life, and 
afterwards conferred the inheritance, as to one moiety of the estate, upon 
the defendant, who was one of the sons of the original holder, and, as 
to the other moiety of the estate, upon the plaintiffs, who were the 
four brothers of the defendant, then living. The claim made by the 
plaintiffs, having been founded on a different title, was dismissed by the 
High Court. But this dismissal was accompanied by a declaration that 
the above grant had been made. This was now altered into a declaratory 
decree to the same effect, with the direction that inquiry be made as to 
who were entitled to the plaintiffs’ moiety, and further directions were 
reserved. Sri Mahant Gobind Rao v. Sita Ram Kesho ... 21 A. 53 = 25 

l.A. 19S = 2C.W.N. 681 =7 Sar. 370. 

* 

BOMBAY. 

Notes. R. Hassanbbai u. Uniaji, 2B B. 153 (161).—A relief not founded on 

1908 pleadings cannot be granted. The granting of a redemption-decree in 
an ejectment suit was held not to contravene the above rule. 

R. Gokul V, Shrimal, 6 Bom. L. R. 288 (290).—As a general rule the plaintiff 
is not entitled to relief not founded on the pleadings, but where, on the 
lOOi pleadings, the issnes and the evidence, the.relief is clear, the general rule 
does not apply. 

1909 -Ri Chabildas v. Bamdau, 8 Ind.Cas^ 267=11 Bom. L. R. 606. 
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- 4, —(- of Deeds) — (Continued). 

('29) -Pottah of ancestral estate executed by members of Mitakshara 

family to give maintenance to female relative and her descend- 
(1901) ants—Poivcr to resume on failure or breach of conditions — 
Estate, nature of, granted—Descendant not in existence at time 
of grant. In 1858 a Hindu, whoso family was governed by the Mithila 
law, made a grant, to his daughter J, of certain mouzahs which formed 
a part of the ancestral Raj estate, at a fixed reserved rent for the main¬ 
tenance of herself and her descendants; his son, the plaintiff, being then 
a minor. In 1874, after he came of age, the plaintiff brought a suit 
against his fatiier and sister to contest the validity of the grant on the 
ground that his father could not lawfully make it without his consent. 
That suit was compromised by the execution in June, 1874, of a pottah 
by the plaintiff and his father of the mouzahs in favour of J to the fol¬ 
lowing effect: " J shall get an allowance of Es. 6,000 per annum during 
her lifetime, and her descendants who may, under the Hindu law. become 
his lieirs shall get one-half thereof in perpetuity, and in lieu of the same 
whatever profits the mouzahs, which are held by the said J under the deed 
sought to be set aside, may yield annually over and above Rs. 6,000 being 
fixed as the jamma of those mouzahs, the said mouzahs shall be left in the 
possession of the said J, and on the death of the said J one-half of the 
said mouzahs shall permanently remain in the possession of her descendants, 
who may be alive at that time, and be (her) heirs according to the shastras 
on a jamma etjual to one-half of the said jamma. The person holding 
possession of the property shall never have any right to alienate, i.e., to 
effect any sale or mortgage or permanent mokurari of the whole or a 
portion of the said properties.” The pottah was granted on certain specified 
conditions by cancelling the former deed. The conditions were J should 
remain in possession of the mottzahs during her life-time, and pay to the 
lessors Rs. 1,2.34, the annual and on her death her descendants, who 

might, according to the shastras, become her heirs, should permanently 
remain in possession of one-half of the properties, and pay the annual 
jamma of Rs. 617 ; that the lessee or her descendants sliould not have any 
power to transfer the property and, if there should be no descendants of 
the lessee, i.e., children born of her womb or their children, the lessors and 
their representatives should have power to resume, and to take possession 
of, the remaining one-half, and the properties mentioned in the pottah should 
revert to the Raj. On the same date. J executed in favour of^ her father 
and brother, a kabuliat in which the compromise was stated in substan¬ 
tially the same terms. J had one son born some years after the execution 

of the pottah. In 1885, -J gave a mortgage and lease of one of the rrwuzahs 
to the defendants. In a suit brought in 1893. after the death of J, for a 
declaration that the plaintiff was not bound by the mortgage and lease and 
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-4.—(-of Deeds)—(Coiiiinued). 

for possession of the vmtzah. Held, by the Judicial Committee ('reversing 
the decision of the High Court) that, Ts son being incapable of taking 
under the pottah, not having been in existence at the time of its execution,, 
on J’s death, the whole of the mouzah reverted to the Raj estate, and the 
plaintiff was entitled to resume it. The restriction on Xs power of 
alienation showed that the intention was not to give her, as was contended 
for the defendant, an estate of inheritance in one-half of the mouzah, as 
that restriction would have been repugnant to such a gift. Bhoohun 
Mohini Debia v. Eurrisk Ckunder Chowdhy, 5 I.A. 183 ; 4 C. 23, distin¬ 
guished. The High Court held that J's son had, under the circumstances 
of the case, an equity to compel the plaintiff to carry out the terms of the 
pottah but the Judicial Committee thought that holding entirely erroneous. 
Pudmanund Singh v. G. S. Hayes ... 28C. 720*28 I.A. 152*5 C.W.N. 

806=3 Bom. L.R. 803 = 8 Sar. 125. 

CALCUTTA. 

Notes.-F. Srlmuth Punnabati Dai v. Rajah Pudmanund Singh Bahadur, 

7 C.W.N. 538 that the grantee had only a life-estate under 

the mokurrari lease in this case. 

-D. Rameshar Koet afias Dulphin Sahcba u. Gobardhan Lai, 7 C.L.J. 202 

(206).—In 28 C. 720, there was a prohibition against alienation which 
1907 is not to be found in the document in this suit. See also same case 
under 14 C. 296, No. 25. supra. 

(30)- of document—Duration of a grant—Use of the words "always” 

or "for ever” The use of the words “ always ” or ” for ever 
(1901) in a grant of an allowance from a proprietor, is not inconsistent 
with restriction of the interest to the life of the grantee. 

Where the circumstances under which the grant was made, the 
exnressions used in an award of arbitrators with a decree thereon support¬ 
ing this view, were such as to show that the grant was a personal one in 
favour of the grantee for bis life, and was not intended to operate as a 
grant of a heritable interest. 

Held, that the grant was only for life, notwithstanding the use of the 
word “ hamesha.” Aziz^un-nissa v. Tasadduq Husain Khan 

23 A. 324 =28 I.A. 65= 11 JVl.L..J. 160 = 5 C.AV.N. 569=3 Bom. L.R, 307. 

OUDH. 

-R. Madho Singh v. Deputy Commissioner of Bara Banki, 8 O.C. 61 

—At the first tegular settlement, S claimed under-proprietary rights in a 
1008 certain village against the Talukdar, and on his claim being dismissed, he 
obtained a lease of it at a certain annual rent. In 1877 in a suit instituted 
by him to contest his liability to ejectment under a notice issued by the Talukdar, 
a compromise was effected and embodied in a lease dated the 8th June, 1877. In this 
aooument it was agreed that S would remain in possesaion of the village on payment of 

67 
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rent, etc., that the relations which existed between him and the Talukdar should con¬ 
tinue and that the latter promised never to eject S so long as he paid what %vas due 
from h.m and romamcd obedient. Held, that the lease of the 8th June. 1877 was for 
S s hfe only, and that the Talukdar became entitled to possession on his death. 

(31) ^lort{/age-iIeed-~-Con$trtiction—Deed coiistrued to be a grant 

of lanch On the 10th July, 1876, a person executed an 

(1902) instrument, purporting to be a mortgage of certain villages 
with possession for a period of 14 years, by which it was 
provided that, on the expiration of the term, the mortgagor “ shall come 
in possession of tiie mortgaged villages without settlement of accounts. 

" that, on the expiration of the term, * * the 

mortgagee shall have no power whatever in respect of the said estate. 

after the expiration of the term this mortgage-deed 
..' shall be returned to the mortgagor without his account¬ 
ing for (paying) the mortgage money secured under this document 

Held, that the instrument was not a mortgage in any proper sense of 
the word. It was not a security for the payment of any money or for the 
performance of any engagement. No accounts were to be rendered or 
required. There was no provision for redemption, express or implied. It 
was simply a grant of land for a fixed term, free of rent in consideration 
of a sum made out of past and present advances. Nidha Shah v. Murli 
Dhar, 25 A. I I 5 = 7 C.VV.N. 289«=S Bom. L.R. 1II =30 I. A. 54 =8 Sar. 435. 

OUDH. 

Note. Relied on. Fateh Khan d. Ramanand, 6 O.C. 339.—The appellant 

executed an instrument in favour of the re.spondent, by which he mort- 

1903 gaped his one-third share with possession for eleven years in lieu of Rs- 400, 
and it was agreed that the mortgagee should take the whole of the profits 
for that period in payment of principal and interest and .at the beginning of the twelfth 
year restore possession to the mortgagor. The appellant dispossessed the respondent 
before the expiry of the term and the latter sued for the recovery of the Rs. 400. Held, 
that the suit did not fall within the purview of S. 68 of the Transfer of Property Act 
and that the respondent was entitled only to sue for possession of the property. 

(32) -of official correspondence—See No. 28, m/m. 

(33) -Conditional contract to repurchase is not a mortgage— 

Pattah and Ikrarnamab—See Mortgage, No. 39, 13 C L B 382=^10 
C. 30 = 10 LA. 129. 

(34) -of gift—Invalidity of gift to adopted son where adoption fails 

—See Hindu Law (Adoption), No. 75, 11 C. 463=12 I.A. 72. 

(35) -of power to adopt—Simultaneous adoptions—See HINDU 

Law (Adoption), No. 52, 12 C. 406=12 LA. 198. 

(36) -Interest— Post diem —See Interest, No. 17, 17 A. 

511=22 LA. 199. 
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-4.—(-of Deeds)— (Concluded), 

(37) -Non-payment of principal— Post diem interest—Damages— 

Continuing breach of contract—See Interest, No. 18, 19 A. 39=23 
LA. 198. 

(38) - Pottak containing a contract for relinquishment of land leased 

in whole or in part— See Landlord and Tenant, No. 1, 26 C. 29= 25 
I.A. 210. 

(39) -as to the inheritance of it by the heir on lessee’s death—See 

Lease, No. 11. 17 C. 686. 

(40) -of a contract in a mortgage-deed as to interest—See Regis¬ 

tration Act (III OF 1877), No. 2. 20 A. 171=25 I.A. 9. 

(41) -Agreement to maintain collateral relations of Zemindar— 

Charge on estate—See HINDU Law (Impartible Estates), No. 167, 
16 M. 268=20 I.A. 9. 

(42) -Construction of mortgage deed—Mortgagee in possession— 

Extent of his liabilities—See MORTGAGE (REDEMPTION), No. 64, 25 
A. 287. 

(43) -Provisions of subsequent statute, references to, if allowable 

—See Act XXII of 1886 (OudhRent), No. 3. 26 A. 299. 

(44) -Construction placed on one document—Use in interpreting 

later document—Clear language in one—Ambiguity in the other—See 
Trust, No. 4, 9 G.W.N. 817. 

(45) -Construction of Sunnud—Impartible Zamindari—Partition— 

Succession by widow—See Hindu Law (Impartible Estates), No.150, 
6 G.L.R. 439. 

( 46 ) -Ambiguous instrument—Gift inter vivos or will—Construc¬ 

tion—See Act I OF 1869 (Oudh Estates). No. 18, 7 A.L.J. 274. 

( 47 ) -Endowment of idols—Preservation of sheba in families— 

Presumption—Deed denoting intention to perpetuate worship in family— 
Deed evidencing absolute gift to donee—Construction—See Hindu Law 
(Religious Endowments), No. 313,18 W.R. 226. 

( 49 )-Unambiguous document—Legal effect whether controlled by 

evidence of subsequent conduct of parties—See HINDU Law (Partition), 
No. 286. 30 C. 738. 

5. —(-of Gifts). 

( 49 ) -^See Cases, Nos. 115 to 120, under Hindu Law (Gift) 

5 I.A. 138, 10 I.A. 133, 11 I.A. 44, 11 I.A. 164, 11 LA. 218, 15 LA. 149! 

( 50 ) -Deed of gift—Estate of inheritance—Life-estate with re¬ 

mainder over—See Hindu Law (Stridhanam), No. 350, 33 C. 23. 

6. —(—of Grants). 

(51) -The term " Altamgha" or “ Altmngka enam," in a Royal 

Grant, does not, of itself, convey an absolute proprietary right 
(1840) to the grantee, where, from the general tenor of the grant, it 
is to be inferred, that a Wakf, or endowment to religious and 
charitable uses, was intended. Jewan DossSakoov. Shah Kubeer-ood-deen, 

6 W.R. 3 (P.C.)«I Suther. 100=1 Sar. 206=2 M.I.A. 39o! 
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6.-( 


KOTEfi. 


of Grants) — (Contviued). 

BOMBAY. 

R. Krishnarav t;. Rangrav. 4 B.H.C. (A.C.J.) 1 (8).-A grant, in 


inavi-i-altarngha, toN. and his children “ and their descendants in lineal 
1867 succession, for generation after generation, in perpetuity and for ever, 
which was not burdened with any condition as to prospective service, and 

free from any trust, would confer an alienable estate. 


CALCUTTA. 

_R. Syud Asheerooddeen v. Sreemutty Drobo Moyee, 25 W.R. 557.— A 

grant should be construed according to the intention of the founder. 
1876 and not according to the strict interpretation of any particular word 
the word ‘ inam ’ being indiscriminately applied to personal grants and 

religious endow meats. 

jj 3 _Por further notes, see under MahOMEDAN Law (Wakf). No. 72. iii/in. 


( 52 )- of grants —Onus probandi. The question foi- decision in this 

case was, whether the grant of a Talooq by Government includ- 
(1870) ed certain forest lands. The sttmmd under which the grant 
was made described the Talooq in general terms. It was 
found that the Government recognized the forest lands, in several proceed¬ 
ings after the grant, as included in the grant. There were also several 
judicial proceedings in which the forest lands were treated as forming part 
of the grant. Held, that, though the grant was made in general terms, the 
subsequent acts of the parties having showed that the parties acted upon 
the grant as including the forest lands, the burden of proving that the 
forest lands were not included in the grant lay upon the party alleging that 


they were not so included. 

It %Yas found that the Governinent put tlie grantee in possession of 
the Talooq inclusive of the forest lands, that the grantee and his successors 
were in possession lor about forty years and that the Government entered 
into a settlement, with the grantee’s successor a long time after the grant, 
and the forest lands were also included in the settlement so entered into 
Held that it was not open to the Government to set up the plea that it 
acted under a mistake in making over, to the grantee, the whole instead of 
n nart of the Talooq. Sheikh Zuhoorooddeen and others v. The Collector of 
Gonickpore. 13 W.R. 31 (P.C.) = 4 B.L.R. 36 (P.C.i = 2 Sar. 454 = 2 Suther. 314. 


(33) 


_ Jjjtles of—Grant for an indefinite jm-iod. The rule of con¬ 
struction, that a grant made to a man for an indebnite term 
enures only for the life of the grantee, and passes no interest 
to his heirs, does not apply in cases wliere the term can be 
dehniteiv ascertained by reference to tbe interest wbieb tbe grantor 

Ukhra, Roy v. Kankya Sinyh ... 3 C. 2,0 = 4 ,.A. 223 = 3 Sar. 758. 


(1877) 

definitely 
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CALCUTTA. 


Notes. -F. Maharajah Bir Cbundec Manickya Bahadur v. Ishan Chunder 

1878 Thakur, 3 C.L.R. 417.—A maioteaance grant claimed to be hereditary 
was held to be one for life only. 


OUDH. 

-R. Madho Singh v. The Deputy Commissioner of Bara Banki, 8 O.C, 61 (64).— 

Where there was nothing in the circumstances of the case or iu the con- 
1903 duct of the parties to indicate an intention to grant a lease beyond the 
lifetime of the lessee, the lease was held to enure only for the life of the 
lessee. 


(54)- of grant of villages “ as jaghir ”— Attachment in execution of 

decree—Sale under attachment in previous proceedings. When 
(1891) a jaghir is granted in indefinite terms, it is taken to be for the 
life only of the jaghirdar ; but when it is to the grantee “ and 
bis heirs ” and there is nothing to control the ordinary meaning of the 
words, he takes an absolute interest. 

That jaghirs are to be considered life-tenures only, unless otherwise 
expressed in the grant, is laid down in Bengal Regulation XXXVIII of 
1793, section 15. It is the law also in Bombay and other parts of India. 

Property, already under attachment at the suit of the creditor to en¬ 
force part of a debt accrued due in a mortgage transaction at an earlier 
period, was sold in satisfaction of his decree for instalments subsequently 
due by the same debtor. A second attachment would have been a mere 
formality, and was not material to the validity of the sale. Dosibai v. 
Ishvardas Jagjivandas ... IS B. 222= 18 I.A. 22 = 6 Sar. 10. 

BOMBAY. 


NOTES.- —R. BamkrishDa Rao 0 . Nanarao, 8 Bom. L.R. 983.— A. sarartjam 
or jaghir is, privia facie and in the abseuce of express words or necessary 
1903 implication to the contrary, a grant of the royal share of the revenue 
only, and not of the soil, for life only, resumable at the pleasure of 
Government, and ordinarily impartible and inalienable. The grant may be on such 
terms as to render the estate hereditary and alienable, and even where the term jaghir 
is used if the grant is to the grantee and hia heirs and there is nothing to control the 
meaning of those words, the grantee would take an absolute estate. But the meaning 
and efiect of the grant is to be gathered from the surrounding circumstances and the 
object with which the sanad was granted. 

CALCUTTA. 

P Bameshat Koer v. Gobardhan Lai, 7 C.L.J. 202 (213 ).—Held in this case 
that there was no maintenance grant in perpetuity to the lessee or donee 
1907 descendants from generation to generation, nor was there even a 

maintenance grant to the donee and his heirs, but that there was a main- 
ance allowance granted to the donee and hia heirs then living. 
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-^6.—(-of Grants) — {Continued). 

(55)- Grant for maintenance—Use of the xvords proprietor and 

'‘forever"—Grant for life not extended therebxj. An Oudh 
(1900) tahifjdar, who had inherited an impartible estate descending 
to a single heir, made a grant of villages for the maintenance 
of a member of the joint family to which they both belonged. 

Documentary evidence bearing on the duration of the grant consisted 
of a baz-daxva, or deed of relinquishment of claim, executed by the grantee, 
and of petitions by the grantor for the entry of change of names in the 
revenue record with such entry. And relevant facts and circumstances 

were in evidence. 


Held, that the purpose of the grant, which was for the maintenance 
of the grantee, was prima facie an indication that the grant was intend¬ 
ed to be only for his life ; and that its true construction was not extended 
by the use of the words “ proprietor” and “ for ever ” in the documents. 
On the evidence, the District Judge had rightly declined to infer an inten¬ 
tion to grant an estate of inheritance. His judgment that the estate did 
not extend beyond the life of the grantee, had been reversed by the 
appellate Court on insufficient grounds, and was now maintained in that 

respect. 

Moulvi Abdul Majid v. Fatima Bibi, 12 I.A. 159 = 8 A. 39, referred 
to the principle in that case applying to this. Bameshar Bakhsh Singh 
y.Arsun Singh .■ 23 A. 194=28 I.A. I=7Sar.804. 


CALCUTTA. 


NOTES. 

1901 

-D. 

1907 


_F. Tituram Mukherjee v. Elias E. Cohen, IC.L.J. 517. A grant 

for maintenance made to a junior member of a joint Hindu family is 
prima facie for the life of the grantee. 

Eameshar Koer v. Gobardhan Lai, 7 C.L.J. 202.—See same case under 
15 B. 222, No. 54, supra. 


OUDH. 

_R. Raja Rameshar Baksh v. Babu Bhagvao Baksh, 7 0 C. 90.—When tbe 

purpose of the grant is “ guzara ” or the maintenance of the grantee, it is 
1904 immaterial whether the words ‘ in perpetuity ’ or words to that efiect 
appear, and the grant must be taken to be for life only. 


( 55 )- Expectation raised and acted upon of a grant of land from 

the proprietor to a person encoxiraged by him to lay out money 
(1901) thereon—Irrigation canal—Waste land of Government Stipu¬ 
lation as to possession of the canal. The principle on which 
this case was decided is that stated by Lord Kingsdown in Bamsden v. 
Dyson, 1 H. L. Eng. & Ir. Ap. Gas. 129 : “ If a man under a verbal agree¬ 
ment with a landlord for a certain interest in land, or what amounts to 
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CONSTRUCTION-(Co»fi»i«d). 

-6.—(-of Grants)—(Co>ifmt4<d). 

the same thing, under an expectation created or encouraged by the land¬ 
lord that he shall have a certain interest, takes possession of such land 
with the consent of the landlord, and upon the faith of such promise, or 
expectation, with the knowledge of the landlord and without objection by 
him, lays out money upon the land, a Court of equity will compel the 
landlord to give effect to such promise or expectation. This was the prin¬ 
ciple of the decision in Gregory v. Mighell, 18 Yes. 328 ; and, as I conceive, 
is open to no objection.” A canal, bringing water from the Sutlej to 
tracts till then watered only by i*aiu, was sanctioned by Government, to be 
made, in the greater part, upon their waste land, at the expense of the 
predecessor in estate of the plaintilTs. Other land of less extent was 
obtained, for the same purpose, from private owners. The makers of the 
canal, who were father and son, held in succession, for tlie term of the 
District Bevenue Settlement, a lease of the dues collected from those who 
frequented the above tracts for pasturage and sparse cultivations. Held, 
the undertakers acquired a proprietary interest in so much of the Govern¬ 
ment lands, taken for the purpose of the canal, as was required for its con¬ 
struction and maintenance, and acquired also a right to have the waters 
of the Sutlej admitted into the canal so long as it was used for the pur¬ 
pose of irrigating the tracts. The canal having been completed and the 
lease of the customary dues having come to an end with the termination 
of the current settlement, the son obtained from Government a grant of an 
estate assessed to the revenue in the tracts wibldn reach of the irrigation, 
together with an inam of Es. 5,000 a year for two lives. Afterwards, in a 
sanad, stating the grant of this estate, Government expressly reserved the 
right to take possession and control of the canal and to manage the irriga¬ 
tion fpr as long as they wished wiohout paying compensation. This posses¬ 
sion was taken. This suit was brought for a declaration of the rights 
acquired by the makers of the canal, and for other relief, on the title of 
their descendants, the plaintiffs. Held, that at the date of the grant of the 
estate the maker had already a proprietary interest in the canal, and a 
right to take water from the Sutlej, so long as the canal should be used for 
the purpose for which it was designed, the benefit of the tracts which it 
traversed. That the effect of the reservation in the grant was that Gov¬ 
ernment could assume the control of the canal and the irrigation without 
being in the position of receivers, managers or trustees, for the proprietors, 
or accountable to them for the profits. The reservation did not empower 
Government to confiscate the canal, nor did they acquire any proprietary 
right in it, but were entitled to possess and manage it for as long as might be 
necessary. Ahmad Yar Khan v. The Secretary of Stale for India in Council, 
28 C. 693 = 28 I.A. 211 =5 C.W.N. 634=3 Bom. L.R. 799=38 P.R. 1902. 
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CONSTRUCTION—(Co«<in«eJ). 

- 6.— (-of Grants)— (ConcZuded). 

BOMBAY. 

Note. -R. Municipal Corporation of Bombay v. Secretary of State for 

India, 29 B. 580 = 7 Bora. L.R. 27.—If a man, under a verbal agreement 

1904 with a landlord for a certain interest in land, or what amounts to the 
same thing, under an expectation created and encouraged by the landlord 
that he shall have a certain interest, takes possession of such land with the consent of 
the landlord, and upon the faith of such promise or expectation, with the knowledge of 
the landlord and without objection by him. lays out money upon the land, a Court of 
Equity will compel the landlord to give effect to such promise or expectation. The 
Crown too comes within the range of this Equity. 

(57) -of grant—Gift to A, her children and grand-children — 

Absolute estate—See Hindu L.\w (Gift), No. 115, 3 C.L.B. 339=4 C. 
23=5 I.A. 138. 

(58) -of grant of jaghire by the East India Company—See GRANT, 

No. 2, 3 B. 186=6 I.A. 51. 

(59) -Grant by Zemindar of estate for maintenance— Pottah 

“ daivani ” made to a lessee by the grantee in excess of his estate to what 
extent effectual from circumstances—See GRANTS, No. 4, 27 C. 156=26 
I.A. 216. 

7.—(-of Patta). 

(60) - of agreement in a patta— Assignment of patta— Right of 

assignees against original lessors. The owners of ancestral 
(1880) village lands gave a mokiirari patta of land in a mauza to the 
proprietor of neighbouring collieries “ for quarrying coal, for 
building stores, for garden, for orchard, for road-making, and for other 
uses.” The patta, besides the above, contained the following, as trans¬ 
lated : ” You will build a factory according to any plan you choose, and 

possess the same. Within that aforesaid mauza we will not give settlement 
to any body. If you take possession, according to your requirements, of 
extra land over and above this patta, we shall settle such land with you 
at a proper rate. Thereat we shall make no objection.” The lessee, after 
being in possession for some years under the patta, assigned it to the 
plaintiffs, who afterwards took possession of the whole of the extra land, 
and demanded a patta therefor, from the defendants, and made a contract 
advantageous to themselves to sell it to third i)ersons. The defendants 
refused to grant them a patta. In a suit for specific performance, held, on 
the construction of the patta, that if the lessee, or his assignees, had 
required additional land for the purpose of carrying out the objects for 
which the patta was granted, then the lessors would have been bound to 
settle so much of the adjoining land with them as might have been neces¬ 
sary for such requirements. Held, also, that the plaintiffs, the assignees, 
were not entitled to compel the defendants to grant them a patta of the 
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CONSTRUCTION — (Continued). 

7-—(— of Patta)—(ConiiKiiffd), 

oxtra land, even at a reasonable rate, merely for the purpose of selling it. 
Setnbh. —In a suit for specific performance of an agreement to sell land 
the fact that, on account of the extraordinary character of the property 
as its containing coal or other valuable mineral, there is considerable diffi 
culty in fixing a reasonable rate for it, is not a sufficient reason for refus 
ing a decree. Nciv Beerbhoom Coal Compamj v. Bularam Mnhata 

S C. 932 = 7 I.A. 107 = 7 C.L.R. 247 = 4 Sar. 145 

CALCUTTA. 

NOTE.-D. H. Mathewson i>. Sri Ram Kanai Singh Deb, 9 C.L.J. 523 

{548) = 1 Ind. Cas. 626=36 C. 675.^The laying out of considerable sums 

1909 of money by tho lessees in tbe erection of permanent structures on the 
land for those very purposes that are mentioned in the covenant and 
hence referrible to the covenant and to the covenant alone, and .ill this done to the 
knowledge of tho lessor who resided close by, must be regarded as part-performance, 
and indeed a substantial part-performance of the covenant for a perpetual lease such 
as would entitle the covenantee to claim specific performance of the covenant on the 
ground that it would be inequitable and fraudulent for the covenantor to refuse to 
perform the covenant. 


(61)- of pafcta mokurari ijara —Absence of words of inheritance _ 

Grant in perpetuity. The word ‘ mokurari' does not neces- 
(1882) sarily import perpetuity, although it may do so. Used in 
connection with the grant of an ijara in a patla, this word is 
not inconsistent with such interest being only for life. By a patta 
was granted a mokurari ijara at a fixed rent in a mauza, consisting mainly 
of waste lands, part of the grantor’s zemindari, without words of inherit¬ 
ance. On the death of the grantee, who brought the land under cultiva¬ 
tion, and died in possession many years after, the question arose whether 
the patla was for life, or for a heritable and transferable, estate. Held, 
that, there being in tho patia no words importing perpetuity, notwith¬ 
standing the use of the word 'mokurari,' the question was whether the 
intention of the parties that the grant should be perpetual was shown 
with sufficient certainty in any other way, e.g., by the other terms of the 
instrument, its objects, tho ^circumstances under which it was made, or 
the conduct of the parties to it. Held, also, that such intention was not 

shown. Bilasmoni Dasi v. Raja Sheopersad Singh . 

11 C.L.R. 215 = 8 C. 664=9 I.A. 33 = 4 Sar. 325, 
PRIVY COUNCIL. 


NOTES.' -R- Tulahi Perabad Singh v. Ramnatain Singh, 12 C. 117=12 

1885 I *- 205.—See next case, infra. 

CALCUTTA. 


-D. 

1907 


Ramesbat Koer v. Gobardhan Lai, 7 C.L.J. 202.—See same case under 
15 B. 222, No. 64. supra. 


68 
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CONSTRUCTION-{Coniiuued). 

7.—( —of Patta)— (Contmued). 

OUDH. 

D. Balbhaddar Singh y. Rarnpal Singh, 3 O.C. 55 (62).—The word " zamindaii 


> t 


1899 


convoys an estate of inheritance. 8 C. 664 did not interpret the word 
“ zamindari.” 


R. 


1903 

( 62 ) 


Madho Singh i'. The Deputy Commissioner of Bara Banki, 8 O.C. 61 (64). 
—See same case under 23 A. 324, No. 30, supra. 

— of patta— Mconhig of the zvords ’‘istemrari mokurari ” in 
connection zvUh grant of lands—Intention of parties. The 
(1885 ) words “ istemrari znokzirari ” in a patta granting land do not, 
oi themselves, denote that the estate granted is an estate of 
inheritance. Not that such an estate cannot be so granted unless, in ad¬ 
dition to the above words, such expressions as “ ba farzandanf' or naslan 
had naslan,” or similar terms are used. Without the latter, the other 
terms of the instrument, the circumstances under which it has been made, 
or the conduct of the parties, may show the intention with sufficient cer¬ 
tainty to enable the Courts to pronounce the grant to be perpetual, the 
above words not being inconsistent therewith, though not themselves im¬ 
porting it. Held accordingly that, where the words ‘ znokzwari istemrari* 
were used in connection with a grant in a patta (as it was also held in 
another case where the instrument was termed 'mokurari ijara patta’) 
that the question was whether the intention of the parties that the grant 
should be perjjetual had or had not been shown with sufficient certainty 
in any other way, e.g., by the other terms, by the objects or circumstances 
of the grant, or by the acts of the parties. And held, that in the present 
case the intention was not soshow'n. Tiilshi Pershad Singh v. Ramnaravi 

... 12 C. 117=121.A. 205 = 4 Sar. 646. 

PRIVY COUNCIL. 

-R. Aziz-un-uissa y. Tasadduq Husain Khan, 23 A. 324 = 28 1.A. 


Singh 


NOTES. 


1901 


1866 


R. 


R. 


1887 


R. 


1900 


R 


1902 


65 = 11 M.L.J. 160 = 5 C.W.N. 569.-The use of the words *’always’ or 
“ for ever ” iu a grant of an allowance from a proprietor is not inconsistent 
with restriction of the interest to the life of the grantee. 

ALLAHABAD. 

Gaya v. Ramjiawan Ram, 8 A. 569.—The mere use of the word istvwari 
in a patta cannot create an estate of inheritance in the lessee. 

Churaman v. Balli, 9 A. 591 (598).—Court is not precluded from 
coming to the conclusion that an estate is heritable, merely because of 
the omission of specific words of inheritance in a deed. 

Nageshar y. Ram Autar. 20 A.W.N. 27.—The words “ istimrari and 
mukarari ” used iu a lease do not per se imply a perpetual or heritable 
estate. 

CALCUTTA. 

Agiu Bindh v. Slohan Bikram, 30 C. 20.— Held, ethat the use of the 
words “ istimrari mokurari” in the lease was not sufficient to create a per¬ 
manent and hereditary tenure. 
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CONSTRUCTION-(C<m<tuw«d). 

-7.—(-of Patta)— (Concluded). 

-Rel. apon. Narasingh Dayal Sahu v. Ram Narain Singh, 30 C. 883.—The- 

words “ istimrari mokurari ” per se do not convey an estate of inherit- 
1903 ance, but such an estate can be created, without the addition of any 
other words, if the circumstances of the case and the conduct of the 
parties indicate an intention with sufficient certainty to enable the Court to hold that 
the grant was perpetual. The rule is general and is not subject to the qualification 
that it is by local custom that the meaning of the words is restricted. 

MADRAS. 

-R. Bajaram u. Narasioga, 15 M. 199.—A fixed permanent ijara pattah 

1891 confers no rights on the heirs of the devisee. 

-R. Poulkes V. Muthusami Goundan, 21 M. 503 (506).—Though the words 

‘ Istvnrari mokurari,' importing perpetuity have acquired a restricted 
1898 customary moaning in Bengal, the word ‘ Sasioathamuiji ' has acquired 
no such secondary signification in Madras. 

OUDH. 

-R. Madbo Singh u. Deputy Commissioner of Bara Banki, 8 O.C. 61.—Sec 

1903 same case under 8 C. 661, No. Cl, supra. 


8 .—(-of Statutes). 

(63)-The 21st Geo. Ill, c. 70, S. 24, protecting Provincial 

Magistrates in India from actions for any wronger injury done 
(1840) by them in the exercise of their Judicial offices, does not confer 
unlimited protection, but places them on the same footing as 
those of English Courts of a similar jurisdiction, and only gives them an 
exemption from liability when acting bona fide in cases in which they 

have mistakenly acted without jurisdiction. Calder v. Halkct . 

3 MOO. P.C. 28=1 Sar. 191=4 State. Tr. (N.S.) 481=Morton 396 = 2 M.l.A. 

293. 

PRIVY COUNCIL. 

NOTES.-R. Sinclair w. Broughton, 9 C. 341=9 I.A. 163—See “ ACT XVIII 

1882 OF 1850,” 9 I.A. 152=9 C. 541 at p. 23, supra, 

MADRAS. 

R. Narasaya Fantulu v. Stuart, 2 M.H.C. 896.—The refusal or acceptance 
of bail is a judicial, not merely a ministerial duty, and a bona fide mistake 
1665 performing that duty will not suffice to sustain an action. 

_R. Ragunada Row v. Nathamuni Tbatham Ayyangar, 6 M.H.C. 423 (438).—A 

Magistrate drew, from the facts essential to give jurisdiction, an unsound 
1671 inference that he bad jurisdiction. He was held not liable for acts done 
by him on the ground of want or excess of jurisdiction. In such a case, 
absence of reasonable or probable cause and malice are essential. 

__ R, Collector of Sea Customs, Madras u. P. Chithambaram, 1 H. 89 (99) (P.B.). 

_Where, the Oolleotor of Sea Customs, Madras, imposed a fine on a 

1876 subject of another Independent State, it was held that the onus of proving 
that, at the time he imposed the fine, be bona fide believed he bad juris¬ 
diction to do the act complained of. lay on him. 
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CONSTRUCTION— 

-8.—(-of Statutes)--(CoMc/wded). 

ALLAHABAD. 

- R. Tejen r. Ram Lai, 12 A. 115 (123) = 10 A.W.N. 32. — The word “jurisdic¬ 
tion ’’ is used in Act XVIIT of 1850, in the sense in which it has been 
used by the Privy Council in the case at 2 M.I.A. 293. 

—The Statutes, 6th Geo. IV, C. 16, and the 2nd and 3rd Will. 

IV, c. 114, made to facilitate the proof of Bankruptcy, do not 

extend to Clark v. Mullick ... 3 Moo. P.C. 252 = 

Morton 430= 1 Sar. 188 = 2 M.I.A. 263. 

(65)-The Statutes of Limitations, 21 Jac. 1, c. 16, 

(1849) extends to India. 

The Statute, 9 Geo. IV, c. 14, (extended to India by the Indian Act, 
No. 14 of 1840), held to apply to an action pending in the Supreme Court 
at the time of its introduction into India. The East India Company v. 
Oditchurn Paul ... 7 Moo. P.C. 85= 14 Jur. 253= I Sar. 394 = 5 M.I.A. 43. 

PRIVY COUNCIL. 

NOTES.-R. Her Highness Ruckmaboye v. Lalloobhoy Mottichund, 5 M, 

I.A. 234 (248).—The English Statute of Limitations, 21 Jac. 1, c. 16, 

1852 extends to India and applies to Hindus and Mahomedana as well as 
Europeans, in civil actions in the Supreme Court. 

ALLAHABAD. 

JQ 79 -R. Ball V. Stowell. 2 A. 322 = 4 Ind. Jur. 461. 

BOMBAY. 

-R. JIanikji Mehervanji v. Rahimtulla Alubhai, 1 B-H.C. App. 1 (2).—St. 21, 

1859 Jac. 1, c. 16. applies to India. 

-F. Caudas Narrondas v. C. A. Turner, 13 B. 520 (522).—The English Law of 

1889 Limitation applies to India. 

(66) -Proceedings of the Legislature in passing a Statute excluded 

from consideration in construing an Act—See Act IT OF 1874 (Adminis- 
trator-Genehal), No. 1, 22 C. 788 = 22 I.A. 107. 

9.—(-of Sunnads). 

( 67 ) - Construction of sjinnad—Service tenure—Bujht to presump¬ 

tion. In this case a sunnad was granted to the holder of a jag* 
(1872) heer which was only a confirmation by the Government and the 
Rajah of the tenure under which the jagheer was held, and it 
authorized the jagheerdar to remain in possession and in performance of 
the services with his brothers. But the kind of service was not described. 
Held, that the Rajah could not resume the land without proof that the 
services to be performed were personal services only to the Rajah. Rajah 
Nilmoney Singh Deo v. The Govertimcnt and Beer Singh... 18W.R. 321. 


(64)- 

(1840) 
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CONSTRUCTION—(Cojiiinued). 

-9.—(-of Sunnads)—(Condttied). 

CALCUTTA. 

Notes. —Nam Narain Singh t>. Tekait Gaojhu, 12 C.W.N. 178.—The DigwarL 
service in this case corresponded closely with what in other cases have 

1889 been termed ghatwalli. There is nothing in the use of the term Digwar to 
raise any presumption in favour of the contention that the holders of land 
bya service so named hold as personal servants of the Rajah. If anything, the presump¬ 
tion would seem to be the ocher way. 

-K. Radha Pershad V. Budhu Dashad, 22 C. 938 (941).—The distinction be¬ 
tween a grant for services of a public nature, and one for services, private 

1895 or personal, to the grantor, is well understood. In the former case the 
zamindar is not entitled to resume, while in the latter case he may do so, 
when the services are not required or when the grantee refuses to perform the services. 

-R Brojo Nath v. Raja Sri Sri Durga Pershad, 9 C L.J. 583=34 C. 753 = 12 C. 

W.N. 193.—The Digwari tenure having been created in the first instance 

1907 to enable the holder to discharge the public duties, and it all along having 
been so rewarded, it %vas not liable to resumption by the landlord. 

(68) -A limitation in a Sunnuci “from generation to generation,” 

held not to create such an estate as to operate as a bar to alienation bv 
sale—See Hindu Law (Maintenance), No. 253, 9 M.I.A. 55. 

(69) -of a Sunnud—Creation of a new tenure—See Hindu Law 

(Impartible Estate), No. 172, 2 M. 128 = 7 I.A. 38. 

(70) -granting an absolute estate of inheritance—See Hindu Law 

(Joint Family), No. 225,20 A. 267 = 25 LA. 54. 

9-«—(-of Texts). 

(71) —Construction of ancient texts—Buie as to—See Mahomedan 
Law (Wakf), No. 76, 25 A. 236. 

10.—(-of Treaty). 

( 72 ) - of treaty—Money settled upon members of Royal family of 

Oudh and their heirs—Perpetual pensions by payments arrang- 
(1889) ed between Sovereign powers—Construction of the word "issue" 
as used in a treaty between them, and in subsequent correspond¬ 
ence. An arrangement between two Sovereign powers, vw., the King of 
Oudh and the Bast India Company, whereby members of the Royal Family 
of Oudh bad secured to them and to their issue pensions in perpetuity,, 
although a settlement of pension in perpetuity could not under the 
Mahomedan Law be validly made by a private individual, took effect as a 
contract or treaty between tbe powers. Held, on the construction of a 
treaty made in 1838 between the King of Oudh and the East India Com¬ 
pany that it was the intention of tbe King thereby to provide pension for 
certain members of the Royal Family in perpetuity; that, if any of the 
pensioners should die without issue, his or her pension should revert to 
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CONSTRUCTION-(Conitnned). 

-10.—(-of Treaty)— {Concluded). 

the King ; that the words “ heirs ” and “ issue ’ were used as convertible or 
equivalent terms ; and that they meant persons who would be heirs accord¬ 
ing to ^lahomedan Law. Held, also, that the King intended in 1842 to 
provide for the ancestor of the plaintiffs an additional pension of the same 
kind as the pension which he had provided for her in 1838 ; and that, 
according to the letter written by the King in that year to the Government 
of India, after her death, if she should have left issue tlie additional pen¬ 
sion was to be payable to such of her issue as should be also her heirs, 
according to the rules of the ^lahomedan Law of inheritance. Mariam 

Begumv. Mirza\ Wazir Begum w. Mirza ... 17 C. 234=16 I.A. 175 = 5 

Sar. 422 = R. and J.’s No. 113. 


PRIVY COUNCIL. 

NOTES.-R. Bishambar Nath v. Imdad Ali, 18 C. 216 = 17 I.A. 181.-— 

1890 . See CIVIL PROCEDURE CODE (ACT XIV OF 1882), No. 42, supra. 


— R. 
1904 


Nurjahan Beg.im v. Pagfur Slirza, 27 A. 383 = 32 I.A. 135=9 C.W.N. 
817=2 C.L.J. 57 = 15 M.L.J. 327-7 Bom. L.R. 850=3 A.L.J. 64 = 8 
O.C. 270. 


11.—(-of Wills). 

( 73 ) _Gift conditional on adoption—Bequest to a designated person 

_Failure of devise on adoption failing—See HINDU Law (Adoption), 

No. 79. 23 B. 271. 

( 74 ) .-Illegal restrictions, where separable from valid dispositions, 

do not invalidate a will—Separable provisions as to gift over—See HINDU 
Law (Will), No. 489, 15 C. 409 = 15 I.A. 37. 

( 75 ) -Principles of construction of operative words in wills and 

documents— See HINDU Law (Will), No. 495, 24 C. 834=24 I.A. 76. 

( 70 )- of right of transfer exercised by one of two legatees of pro¬ 

perty bequeathed equally to each—See Hindu Law (Will), No. 493, 23 
C. 670-=23 I.A. 37. 

( 77 ) -Bequest to daughters—Meaning of the words “ have issue’'— 

See Hindu Law (Will), No. 491,18 M. 347 22 I.A. 119. 

(78) -of Will—Failure of life-estate—Acceleration of gift in remain- 

fler—See Act I OF 1869 (Oudh Estates), No. 30, 10 C. 482=11 I.A. 1. 

( 79 ) - Will —Precatory trusts. Doctrine of —See HINDU LAW 

(Will), No. 486, 4 A. 500=9 I.A. 70. 

(gQ)- Rules of—Construction of a Hindu Will—See Hindu Law 

(Will). No. 473, 4 W.R. 114 (P.C.) ~6 M.I.A. 526. 

(gl)- of a Hindu Will—Perpetuity— See HINDU Law (Will), 

No. 488, 11 C. 684 = 12 I.A. 103. 

(g2) -of a Will by a Hindu—Estate of inheritance—Accrued as 

well as original share passes by gift over—See Hindu L.aw (Will), 
No. 487, 13 C.L.R. 62=9 C. 952^10 LA. 51. 
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CONSTRUCTION-(Cou^inu«(i). 

-11.—{-of Wills)— (Concluded). 

(83) -of a Hindu Will—Alienation bv a Hindu widow—See Hindu 

Law (Will). No. 481, 22 W.R. 409=14 B.L.R. 226=2 I.A. 7. 

(84) -Hindu Will—Inconsistent condition—See HINDU Law 

(Will), No. 483, 5 C.L.R. 296=5 C. 438=6 I.A. 182. 

(85) -of a Hindu Will—The words * P7Ura Po7itradi Krame ’—See 

Hindu Law (Will), No. 485, 10 C.L.R. 349=7 C. 304=8 I.A. 46. 

(86) -of words in a Will “ not leaving any sons from his loins or 

any son’s son ’’—See Hindu Law (Will), No. 476, 9 M.I.A. 123. 

(87) -Mahomedan Will—The words “always” and “for ever” 

need not denote more than life-interest—Restriction on alienation—See 
Mahomedan Law, No. 84, 8 A. 39=12 I.A. 159. 

(88) -Hindu Will—Absolute Estate—Indian Succession Act X of 

1865—See Hindu Law (Will), No. 497, 22 B. 833=25 I.A. 126. 

(89) -of Will of Hindu testator—See Hindu Law (Adoption), 

No. 42, 17 C. 122=16 I.A. 166. 

(90) -Authority to adopt given to a widow jointly with others— 

See Hindu Law (Adoption), No. 31, 27 C. 996=27 I.A. 128. 

(91) - Persona designata —See Hindu Law (Adoption), No. 80, 

24 M. 214. 

(92) -Bequest to “ eldest son to be born ”—See Will, No. 12, 

28 C. 621=28 I.A. 159. 


12.—(-of Words). 

(93)- Rule of construction—Meaning of words used in a technical 

sense—The words “ beyond the seas. ” The English Statute of 
(18S2) Limitation applied to Hindus and Mahomedans in India. 
The English Statute of Limitations, 21 Jac. I., c. 16, extends 
to India, and applies to Hindus and Mahomedans as well as Europeans, 
in civil actions in the Supreme Court. Where words have been long 
used in a technical sense, and have been judicially construed to have a 
certain moaning, and have been adopted by the Legislature as having a 
certain meaning, prior to a particular Statute, in which they are used, the 
rule of construction of Statutes requires that the words used in such Statute 
should be construed according to the sense in which they have been so 
previously used, although that sense may vary from the strict literal 
meaning of the words. 

The words in the Statute of Limitations, 21 Jac. I, c. 16, S. 7, 
“ beyond the Seas,” are synonymous, in legal import, with the words 
“ out of the realm,” or “ out of the land,” or “ out of the territories,” and 
are not to be construed literally. Her Highness Riuikmaboye v. Lulloobhoy 
Mottichund - ...8Moo. P.C, 4=. I Sar. 423 = 5 M.I.A. 234. 
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CONSTRUCTION—(CoJi^inutfd). 

-12.—(-of Words)— {Continued). 

BOMBAY. 

Notes. -R. Maoikji V. Rahimtula, 1 B.H C. Appx. 1.—The Statute of 

1859 is to some extent in force in the island of Bombay. S. 4 of that 

enactment does not apply to Mahomedans. 


-R. Vakatchand Lakhmichand v. Advocate-General, 8 B.H.C.O.C. 96 (101).—A 

liberal interpretation should be given to the words so as to carry out the 
1871 spirit and intention of the Code, even by taking words in a sense difierent 
from the literal one. The word “ hearing ” was held to mean “ at any 
stage of the suit.” 


-R. Abba Haji v. Abba Thara, 1 B. 253 (260).—The word ” suit” in cl. 85, 

1876 1871) did not cover the case of a solicitor 
recovering his costs under R. 149 of the Bombay Supreme Court Rules. 

-R. In the matter of the petition of Ratansi Kalianji, 2 B. 148.—Cases on the 

1877 construction of statutes relating to procedure reviewed. 

-R. Narronji v. Magnirum. 6 B. 103 (106).—-The law of limitation is a law 

1880 relating only to procedure. 


1886 


■R. In the matter of Candas Narrondas, 11 B. 138 (142).—The general policy 
of limitation was applicable in India at the date of the Insolvency Act 
“ (11 and 12 Viet., c. 21). 


-R. Emperor v. Ramchandra Bhaskar Mantri, 12 Bom. L.R. 669=34 B. 593 = 

7Ind. Cas. 935.—The word “premises” has a technical meaning inlaw. 

1910 Its strict legal meaning is that which comes before, the ‘ praemissa' ol 
the document or deed which includes that word. 

CALCUTTA. 

-R. Atul Kristo Bose v. Lyon & Co., 14 C. 457 (462).—The words ” absent from 

British India ’ in S. 13, Limitation Act, 1877, should be construed broadly 

1887 and not limited in their application only to such persons as have been pre¬ 
sent there or would ordinarily be present or may bo expected to return. 


OUDH. 

1906 -R. Babu Moti Chand v. Syed Riyasat Husain, 10 O.C. 21 (22). 

PUNJAB. 

-R. Ram Ditta u. Tehlu, 153 P.L.R. 1901 = 4 P.R. 1902.—Without deciding 

whether the Punjab Limitation Ancestral Land Alienation Act, 1900, bars 
1901 a right of suit already vested in the plaintiff at the date of its coming into 
force, it was held that the Act does not apply to a suit instituted before 
the date of its enactment. 


(94) -The words “ Maharani Sahiba ” in a Will interpreted to 

mean only the senior widow of the testator—No extrinsic evidence allowed 
to be given to show intention of testator—See Act I OF 1869 (OUDH 
Estates), No. 10, 15 C. 725 = 15 I.A. 127. 

(95) -Indefinite words of gift in a deed of gift—Intention of 

donor—See Hindu Law (Gift), No. 119, 11 C. 121=11 I.A. 218. 
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-12.—(- of Words)— (Concluded). 

(96) -of terms “ unavoiciable accident ” used in Act XVI of 

1845 —See Appeal, No. 109, 9 M.I.A, 26. 

( 97 ) -“ Primogeniture ’’—Moaning—See Act I OP 1869 (OUDH 

Estates), No. 12, 14 C.W.N. 1010. 

(98) _Meaning of "Purakudi” and “ Ulavadi mirasidar”-—See 

Landlord and Tenant, No. 5, 27 M. 291. 

( 99 ) _Gift of immoveable property to widow—Construction of 

word "malik” used in deed of gift—Effect—See Hindu L.\w (Widow), 
No. 416, 30 A. 84. 

(100) _Meaning of “Mahal”—See Act XVIII OP 1876 (OCDH 

Laws), Nos. 3 & 4, 14 C.W.N. 817 & 32 A. 351. 

( 101 ) _Meaning of “Taraf”—See ACCRETION, No. 8,3 C.L.J. 560. 


CONTEMPT OF COURT. 

( 1 ) _by publication of a libel out of Court when the Court is not 

sitting—See High COURT, 10 C. 109 10 I.A. 171. 

( 2 ) _Summary proceeding for contempt against witness who has 

perjured_Opportunity to explain should be given—See PERJURY, No. 1, 

13 C.W.N. 685. 

CONTRACT. 

(j)_ -Duress. Sudder Dewanny Adawlut having refused to set 

aside a deed of razinamah for compromising an appeal then 
(1836) pending from that Court to the King in Council, on the 
ground that it was obtained by fraud and duress: held, on 
appeal by the Judicial Committee, that the onus of proving such fraud 
and duress lay upon the appellant, in proceeding upon his petition in the 
Court below; and their Lordships being satisfied that full opportunity for 
such proof had been afforded him, confirmed the judgment of the Sudder 
G urt but, under the circumstances, without costs. Motee Lai Opudhiya 

V Juagurnath Gurg ••• S W.R. 25 (P.C.J= I M.I.A. 1 = l 5ar. 88 = 

I Suther. 45, 


( 2 ) 


-Wagering contract. Wager contracts between the plaintiffs 
and defendants upon the price that Patna opium would fetch 
(1850) at the next Government sale at Calcutta; each party know¬ 
ing that the other might use means to enhance or depress 
such price. Beld, that the bidding at the sale by one of the plaintiffs, 
though done colourably, and as it appeared only to enhance the price, 
no fraud on the defendants, or upon the public, as he had a right 
• common with all the world to bid at such sale and was not precluded 
from recovering the amtount of such wager contracts, by the fact that 
such bidding tended to bring about the event by which the wager was 

to be won. 

69 


At. 
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Held also, that employing agents at such sale (all of whom were 
cognisant, that the object was to enhance the price of opium sold) to 
bid, there being no crima falsi committed, did not constitute an illegal 
conspiracy, or such fraud as would vitiate the wager contracts. 

The common law offence of engrossing or regrating applies only with 
respect to the necessaries of life. 

By the 6th Article of the Convention between Great Britain and 
France, the French Government had a right to demand, out of the 
quantities sold at the Government sale, 300 chests of opium at the aver¬ 
age rate of sale. Held, that no fraud on the vendors was committed 
by inducing the French Consul to exercise that option in favour of the 
plaintiffs. Dooliihdass Pcttamberdass v. Eamloll Thackoorseydass 

7 Moo. P.C. 239=Perry. O.C. 232= I Sar. 403 = 5 M.I.A. 109. 

N.B.—For note?, see under ACT XXI OF 1848 (WAGERS) at p. 22, supra. 

(3)- Duress. Ejectment by A against B to recover possession of 

(1871) lands conveyed by a deed of sale by A to B. 

The plaints, filed six years after the date of the transaction, alleged 
that A had, by duress and coercion by B, been induced to execute the 
deed. A had received the consideration money, but, in his plaint, he 
made no offer to account for the same. Held, reversing the decrees of 
the Courts in India, that, upon the evidence, no case of duress had been 
made out. 

Held, further, that A could only be entitled to relief in a suit properly 
framed, upon terms of accounting for the consideration-money and in¬ 
terest, as A, if he had been coerced and subjected to such duress as 
destroyed his free agency, could not, at the same time, avoid the contract 
and retain the consideration-money. Guthrie v. Abool Mozuffer 
15 W.R. 50 (P C.) = 7 B.L.R. 630 = 2 Sar. 660 = 2 Suther. 429=14 M.I.A. 53. 

CALCUTTA. 

NOTES.-R. Ghurphekni v. Putmeshar Dayal Dubey, 5 C.L.J. 653.— 

Although a suit, brought as one for possession, may, in the discretion of 

1907 the Court, where the circumstances of the case permit it, be converted 
into one for redemption on the assumption that the mortgage was valid 
and binding, a plaintiS must ordinarily succeed on the case be has made in the plaint, 
and, unless there are special circumstances, an action instituted for purposes absolutely 
inconsistent with redemption cannot properly be converted into an action to redeem, as 
it would in reality amount to conversion of a suit of one character into a suit of 
another and inconsistent character. 

-R. Rajendra Kumar u. Ganga Ram, GInd.Cas. 472.—When the pleadings 

ace so framed as to rest the claim for relief solely on the ground of fraud, 

1910 it is not open to the plaintiff, if he fails in establishing the fraud, to pick 
out, from the allegations of the plaint, facts which might, if not put 
forward as proofs of fraud, have warranted the plaintiff in asking for relief. 
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——R. Alikjan Bibi v. Rambaran Sbah, 7 lod. Cas. 166 — 12 C.L.J. 357-—It is 
open to a defendant to raise b; his written statement as many distinct and 
1910 separate, and, therefore, inconsistent defences as he may think proper, 
subject only to the qualification that, if the defence is embarrassing, the 
Court may. under 0. VI. r. 16. 0. P. Code, direct one of the two inconsistent defences 
to be struck out and the pleading amended. 

_R, Prasanna Kumar v. Bum and Co., 7 Ind. Cas. 270.—A plaintiff may bo 

allowed to amend the plaint and put forward two inconsistent cases, name- 
1910 ly. first, that the defendant had never rendered accounts, and, therefore. 

should be called upon to render them, and secondly, that the defendant 
had rendered accounts but that they ought to be re-opened on the ground of fraud or 
the plaintiff should be given liberty to surcharge and falsify them because vitiated by 
overcharges and material errors. 


( 4 )_ Contract xoith independent Rajah—Cession of territory to 

British Government—Effect upon rights to contractee—Lackes. 

(1873) In 1865, the independent Baja of Chumba secured to M by an 
instrument in English the sole right to quarry slate within a 
specified portion of the Rajah’s territories for a term of 10 years. In 1866 
the Rajah ceded a portion of his territory to the British Government, 
including a portion of the area granted to M, and the British were making 

use of blue clay slates found therein. 

Held, upon the construction of similar vernacular instruments executed 
by the Rajah in favour of his subjects and upon the evidence, that the 
intention of the Rajah was to secure to M only the right to quarry roof¬ 
ing and slab slate, and that M had no exclusive right to the blue clay slate 
and had no right to sue for compensation against the British Government 
who appropriated and used the blue clay slate, and that M’s laches also 
barred his claim to compensation, ilf. C. Guffin v. Secretary of State for 
India in Council... 1 P-R- 1874 (P.c.). 


(5)- 

(1874) 


-Agreement to exchange debentures for land — Registration. The 
plaintiff Company sued the defendant, a Municipal body, for 
interest due on certain debentures issued by the latter to the 
former. The defence set up an agreement between the parties 


by which it was agreed that the debentures should be exchanged for land 
belonging to the defendant at a future date and in the meanwhile a quit- 
rent equivalent bo the interest payable on the debentures, was to bo paid 
by the plaintiff to the defendant so as to extinguish the claim on the 
latter for the interest on the debentures. The principal question for deci¬ 
sion was, whether a completed and perfected agreement had been come to 
between the parties. The case rested entirely on correspondence between 
the parties. Among the several letters that passed between the parties 
was one by the plaintiff Company to the defendant, selecting and specify¬ 
ing the lots required by the plaintiff and stating that the Company would 
toko lands to the full value of the debentures, that the exchange might 
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take place at a future date, and that in the interval quit-rent would bo 
paid. There was another letter written by the defendant Municipality to 
the plaintiff Company stating that the value of the lands selected by the 
latter exceeded the amount of the debentures and that the plaintiff 
Company should pay the difference. This letter was not answered by the 
plaintiff' Company, and no protest was ever made by the latter. Held, 
under the circumstances, that there was a completed agreement between 
the parties regarding the exchange of the debentures, already held by the 
plaintiff Company, for land; and that such agreement was not affected 
by the non-acceptance of the proposal regarding payment by the plaintiff 
of the difference in value of the additional quantity of land. 

On a question being raised as to whether the letters between the 
parties did not require registration, held that, as they were neither leases 
nor agreements for leases, bub as they were evidence of a contract not 
coming within any of the definitions of the Indian Eegistration Act, they 
did not require registration. Port Canning Land Investment, Reclamation 
and Dock Go. v. Smith ... 21 W.R. 315=1 I.A. 124=3 Sar. 359. 

BOMBAY. 

NOTE. -R. Waman Ramchandra v. Dhoodiba Krishnaji, 4 B. 126 (133) 

(F.B,).—where it was held that a letter by the intending purchaser offer- 
1879 ieg to purchase a certain property for Rs. 14.000 and a letter of acceptance 
written on behalf of the vendor were admissible in evidence though they 
were unregistered. Held, also, that a receipt (or Rs. 1,000, being the earnest-money 
and a portion of the amount to be paid for the purchase, required registration, without 
which the document was inadmissible in evidence, inasmuch as the receipt was an 
acknowledgment of payment of a sum over Rs. 100 “ on account of the creation of a 
right, title, or interest in immoveable property within the meaning of cl. 3 of S. 17 of 
the Registration Act VIII of 1871. 

(G) - Deed of' disclaimer {ladaiuinamah) — Consideration—Whether 

binding upon heirs. There are many cases in which, under 
(1875) Mahomedan Law, acknowledgments are not treated as merely 
matters of evidence, but have certain legal consequences 
attached to them and are binding on third parties, as well as on those 
who make them. 

In this case M executed a deed of disclaimer, disclaiming all right to 
an estate to which he was one of the heirs-at-law, upon consideration of 
receiving a monthly allowance for maintenance, and accepted a penvannah 
securing that allowance to himself and his heirs : 

Held, that the two deeds amounted to a valid contract, and that the 
ladatvinamah was founded on good consideration, and was binding on the 
heirs ; and that they could not set it aside except by returning the money 
paid in advance on account of the maintenance allowance. Oomrae 
Begum v. The Nawab Nazim of Bengal ... ... 24 W.R. 28 (P.C)» 
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(7)- Imprisonment—Avoidance of contract. An agent employed by 

the plaintiff to purchase timber for him in the Siamese terri- 
(1876) tory was imprisoned by an Officer of the Siamese Government 
on a charge brought against him by the defendant of stealing 
timber. In order to obtain his release he contracted to purchase from 
-the defendant, for the plaintiff, the timber which he was charged with 
stealing, at a price much beyond its value. Held, that the plaintiff might 
repudiate the contract as obtained under duress. In England the mere 
fact of imprisonment is not deemed sufficient to avoid an agreement made 
by one who is in lawful custody under the regular process of a Court of 
competent jurisdiction, where no undue adv^tage is taken of the situation 
of the party making the agreement. But in a country in which there is 
no settled system of law or procedure, and where the Judge is invested 
with arbitrary powers, imprisonment may in itself amount to duress, such 


as will avoid a contract entered into by the prisoner with a view of obtain¬ 
ing release. Moung Shoa7j Att V. Ko Bijaw ... I C. 330 = 3 I. A, 61 =3 


^ ^ 


( 0 )_ Right of co-partners to dissolve partnership. A contract be¬ 

tween a partner and his co-partners for remuneration to the 
(1876) former for the management of the partnership business by a 
commission on the sale during his life-time does not, in the 
absence of any express agreement to that effect, imply a renunciation of 
the right of the co-partners to dissolve the partnership if they find that it 
.cannot be carried on. except at a loss ; nor does it imply an obligation to 
pay the managing partner compensation in case the partnership is dissolved 
for that reason. Rhodes v. Forwood (L. E., I Ap. Ca. 256), approved. 

Hnwasiee Nanabhoy v. Lallbhoy Vullubhoy ... 26 W.R. 78= I B. 468 = 3 

I.A. 200 = 3 Sar. 645. 


BOMBAY. 


NOTE. 

1880 


_R. Mabaraval Mohansangji Jeysangji u. The Government of 

Bombay, 4 B. 437 (441).—Agencies alleged to be undeterminable have 
been discountenanced by the Courts. 


_ Undue influence. Plaintiffs in this suit sued to set aside an 

Ikrarnamah executed by them in favour of defendants, who 
(1877) were their (plaintiffs’) near relatives. Under this document, 
the plaintiffs parted with one-half of the property to which 
they succeeded by right of inheritance. It was found that one of the 
laintiffs had just attained his majority, while the remaining two were 
minors when the document was executed, that they executed the docu¬ 
ment without any consideration, and that they were not informed of their 
rights It document was executed under undue 

influence and pressure and that the executants were without professional 
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or other advice. Under the circumstances, the Judicial Committee con¬ 
firmed the decree of the High Court, which set aside the deed. Prem 
Xarain Singh w Parasram Singh ; Prem Narain Singh v. Rooder Narain 
Singh ... ... ... 4 I.A. 101 =3 Sar. 413 = Bald. 108. 

MADRAS. 

Note. -D. Buchi Ramayya v. Jagapathi, 8 M. 30i (318).—There the suit 

was to set aside a release-deed executed bj a widow in favour of her 
1884 husband’s brother for valuable consideration. This deed was in the 
nature of a family arrangement. Their Lordships held that the case in 
4 l.A. 101 v.'as not applicable, inasmuch as it was proved that the deed was executed 
for proper consideration, that no undue advantage was taken of the widow’s position, 
and that relatives and members of the family, who were capable advisers, were present 
at the execution of the deed and that the proposal for a settlement emanated from the 
plaiotifi herself. 

(10) - Liability of parties to it. Defendant borrowed money from P 

on a pro-note for purchasing rubies. The pro-note was endors- 
(1881) ed to plaintiff and it was agreed between the plaintiff and the 
defendant that plaintiff should be repaid from the proceeds of 
the sale of the rubies in England and that the bond and the obligation 
should remain as security for the balance, if the sale-proceeds should not 
be sufficient. Held that defendant was bound to pay to plaintiff the 
amount secured by the bond, notwithstanding the fact that the rubies 
could not be sold in England, as the rubies were brought back to Calcutta 
with the consent of the defendant and were sold there. Ramaswamy Setty 
Koosoo ... ... ... ... ... Bald. 396. 

(11) - Effect of misrepresentation by a party as to part of the subject- 

matter of a contract. Where one party induces another to 
(1889) contract on the faith of representations made to him, any one 
of which is untrue, the whole contract is in a Court of Equity 
considered as having been obtained fraudulently. Where a tenant had 
executed a kabuliyat containing a stipulation which the landlord had 
told him would not be enforced, the tenant could not be held to have 
assented to it, and the kabuliyat was not the real agreement between the 

parties. Pertnb Chimder Ghose v. Mohendranath Purkait ... 

17 C. 291 = 16 l.A. 233 = 5 Sar. 444* 

ALLAHABAD. 

NOTES.-D. Sahiban Bibi w. Madho Lai, 4 A.L. J. 473 = A.W.N. (1907), 197.— 

A contract entered into between the parlies by reason of innocent mistake 
1907 shared by all parties (but not by fraudulent misrepresentation of onfr 
party as in 17 C. '291) will not be set aside. 

BOMBAY. 

-R. Ansa Tuka v. Kenchappa Satappa, 8 Bom. L.R. 669 (670).—Tn a suit for 

redemption of lands alleged to have been mortgaged under a nominal sale- 
1905 deed, the question will not be whether the document was one of sale or 
mortgage, but whether the real agreement was embodied in the document. 



471 


CONTRACT—(Con(mufd), 

”• Tukaram, 30 B. 426 (430) = 8 Bom. L.K. S53,- 

l»ue Point same as 17 C. Wl. 

Com. Navalbai Pulchand r. Sevu Bai Genu Korpe, 8 Bora. L.R. 761 (763).— 
IQAA \ S'^le-deed. which was executed as such by the executant on the strength 
of a representation that it will be enforced against him only as a mortgage- 
deed. cannot be upheld as a sale-deed against him. 

R. Krishna Bai v, Rama Bala, 8 Bora. L.R. 764 (768).-Wbere the contention 
^ agreement enforceable by law to sell the 

1908 property, but that there was mortgage-agreement, it should be specially 

K .V ..s determined whether the real transaction between the parties as shown 
oy tbe eviaecce is a mortgage or a sale, 

0. Sangira Malappa v. Ramappa. 4 Ind. Gas. 257 = 11 Bora. L.R. 1130.-A sale- 
deed cannot be construed as or converted into a mortgage-deed, but the 

1909 executant of the deed many show that, owing to fraud, misrepresentation, 

of consideration or some other reason, the deed did not represent 
the real agreement between the parties. 

notes of other cases on the question of second appeal, see under APPEAL 
(SECOND APPEAL). No. 116, at pp. 193. 194. s«iJ,o. 

(12) To pay interest — Construction. In reference to a debt carry¬ 
ing interest at a certain rate, the debtor gave to the creditor, 

(1891) on the approach of the date when the debt would have been 
barred by limitation, an acknowledgment to prevent that from 
occurring:— Held, that the acknowledgment, being intended only for the 
purpose of eluding the law of limitation, had not, by any novation of the 
contract, given to the creditor a right, in the absence of special stipula¬ 
tion to the contrary, to claim interest at a rate higher than that which 
the debt had borne down to the date when the acknowledgment was made. 
Tanjore Ramachandra Rau v. Vellyanadan Ponnusami 

M M. 258= 18 I.A, 37 = 6 Sar. 30. 

CALCUTTA, 

Note. ——— R. Kamal Krishna Kundu v. Kedar Nath Kuudu. 19 C.L.J. 
617=8 Ind.Cas. 34.—Where, in the plaint, interest was claimed upon the 
consolidated amount mentioned in the acknowledgment of sums due on 
account of rent, the suit cannot on that ground be regarded as one for 
recovery of a new debt but for that of the original arrears of rent. 

(13) Intention as to future action, expressed between parties, not 
amounting to a contract, A mutual expression of intention 
between parties caused expectation on either side that the 
intention would bo carried out, but no contract was made. 

A childless person, since deceased, expressed to the father of the minor 
son of his sister his intention to make the boy his heir, and that if he, 
the intending donor, should have obildreu of bis owe, he would give 
the boy a share of bis property. The father assented, and made over 
oharge of the boy. The widows and mother of the deceased, taking his 


1909 


( 1897 ) 
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estate for their lives, admitted the boy to joint possession with them; 
and, on being sued by the reversioners of the family-estate expectant 
upon their deaths, defended, as co-defendants with the boy, on the ground 
that they had, in obedience to the known wishes of the deceased, recog¬ 
nized the boy as heir to him. Held, that the reversioners could only 
be deprived of the inheritance after the death of the widows, who could 
not transfer any estate to last beyond thoir own lives, by the act of the 
deceased in contracting with the father of the boy to make the boy the 
heir, if such contract bad been made. And that the substantial question 
was whether the representations, made between the two, had amounted 
to a contract to that effect. On evidence, wholly oral, it was found 
that no such contract had been made. Only enough had been said 
between the two to give rise to the expectation on either side that the boy 
would, the then intended course being followed, get the inheritance. 

Naraiii Das v. liaviamij Daijal ... 20 A. 209 = 25 I.A. 46 = 2 C.W.N. 

193 = 7 Sar. 257. 

CALCUTTA. 

Note. -R. SankarNath v. Bejoy Gopa), 4 Ind. Caa. 513 = 13 C-W.N. 201- 

8 C.L J. 468.—The principle of family settlements is applicable to an 
1908 agreement by which the persons interested in the property mutually con¬ 
sent that the property shall be managed in a particular and convenient 
manner, and, if the arrangement does^not seriously prejudice the parties to it or those 
who conic after theiHi the Court will not set it aside. 

(14)- U 7 iduc influence—Sale of villages by a wife to her husband. 

The purchase-money had not been paid on what purported to 
(1898) be a deed of sale of villages by a Mahomedan wife to her hus¬ 
band for a price which, however, the deed acknowledged to 
have been paid. After her death two of her relations dispuUng the due 
execution of the sale-deed, sued the husband, who had obtained posses¬ 
sion, claiming, in the alternative, either that they should obtain their 
shares in the property of the deceased, or, if the sale of the villages s lou 
be maintained, that they should receive their proportion of the price as 
due to the estate left by her. The two Courts below concurred in finding 
that the wife, a pardanashin, was capable of managing her own atlaiis. 
and that she had not received the price. The first Court inferred from t e 
state of things that the wife had in a manner made a gift of the ^dlages 
to the husband. The High Court reversed that judgment, and decidcu 
that, with regard to the probability of influence on the part of tlie husband, 
the absence of any independent advice for the wife, and other circum- 
stances, the transaction was without effect. The Judicial Committee 
found that, there not being a case of undue influence exercised, either 
made by the plaint or raised by the issues, they found no evidence that the 
price stated was inadequate, or the sale an improvident one, or that the 
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on‘’ th‘“‘ ‘’"r’ P'*®- ‘he find- 

mgs the evidence the presumption was that the wife intended to pass 
exldeftha ^“SSestien of a gift being 

They did not throw any doubt on the sound doctrine, laid down in numer- 

Zhirrd“‘°T ®f‘'®“'^'‘°“' ‘‘‘hing benehts from parda- 

nashin ladies. To the one surviving plaintiff was awarded a moiety of 

ffliJiV ‘'r ^ r'l ‘he balance. 

Sakivt Aluhamvtad Ikravuid-dm v. Xajiban 20 a. 447 = 25 I. a. 137 = 2 

C.W.N. 545 = 7 Sar. 353. 


Note. 


ALLAHABAD. 

R. Musammat Sharifunnissa w. Lala Chuni L,il, 2 A.L.J, «6.— 


1905 


tvk^^ .. ., . — wxjuuj ±j.M, 4 H.ij.a, Mb.— 

Where the evidence showed that a pardanashin lady who had executed a 
mortgage-deed : ( 1 ) did not receive any independent advice ; and (2) did not 
fully understand the liability she was incurring • but th-it thl 
borrowed was made over to her, the High Court passeVa sLp.e 

teres! wTtbTl'thi;;^^^^ the bond provided for oourpound io- 


(15)- False representation alleged against vendor by purchaser—In 

ft Ra*l P’-°"^^~S>“^’'‘^f‘0tder buying shares from a director 

(1898) of the Company. To maintain a snit for damages open a false 

. uv u j ^•heged by purchaser against vendor, it must be 

established that the plaintiff was induced by the misrepresentation to enter 
into the contract. 


Shares in a Banking Company, which shortly afterwards went into 
liquidation, wore sold by a Director to the plaintiff, a share-holder The 
latter now sued the vendor, alleging inducement to buy the shares by the 
vendor's false representations as to the state of the Bank’s affairs 

Both the Courts below concurred in finding that oral representa¬ 
tions as to the latter aUeged to have been made by the defendant to the 
plaintiff were not proved. Those Courts, however, had concurred in find¬ 
ing that the defendant, though he was not responsible for false balance 
sheets issued before 1890, was well aware of the falseness of the on" 
issued for the half-year ending on the 30th June, 1890. The Judicial 
Committee saw no reason for interfering with these concurrent findings 

The plaintiff, in this appeal, relied on the issue of the false balanc 
sheet of 1890, the issue of a false report by the Directors, and a wrongful' 
payment of dividend for the period above mentioned—acts in 'which th 
defendant had taken part; these acts, as a series, constituting false repre 
sentations, the Bank having in fact been insolvent at the time. 

60 
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But, it was not shown by the evidence that the plaintiff had been 
induced to buy the shares, which he had contracted to buy in two sets, one 
in September, the other later on in 1890, by any of the representations so 
made ; regard being had to the dates, respectively, and to his own knowl¬ 
edge. The dismissal of the suit was. therefore, maintained. MacauUffe 
V. Wilson ... ... ••• 21 A. 209 = 26 I.A. 6 = 7 Sar. 405. 

( 16 ) - Contract construed as to interest claimed in part of picrchase- 

money left unpaid hy arrangement — Tender. By an agreement 
(1898) between vendor and vendee, part of the purchase-money was 
retained bv the latter, but not as a mere deposit by the vendor. 
The money was to be retained as security, that the property sold should 
be cleared of incumbrances and good title made. 

The vendee was not liable for interest unless he should refuse, or 
omit, to pay the money so retained when tlie vendor should have shown 
readiness to clear off the incumbrances. Till then the vendee was not 
bound to pay or to tender the vendor the money retained. Muhammad 

Siddiq Khan v. Mtihammad Nasi7'-2illah Khan ... 21 A. 223 = 26 ^ 

= 3 C.W.N. 201=7 Sar. 472. 

PRIYY COUNCIL. 

Note.- R. Thakur Ganesh Bakhsh v. Thakur Harihar Bakhsh, 14 

M.L.J. 190 = 6 Bom. L.R. S05.—See ACT XXII OF 1886 (OUDH BENT), 
No 8, at p. 137, sttpra, 

(17) - Contract of sale—Want of assent—Broker's hought-and-sold 

notes. To contract through a broker to sell a quantity of 
(1899) paddy at a price stated, the plaintiff firm signed the sold note. 

This was taken by the broker to the defendant firm, of which 
a member, before signing the bought-note, wrote in Chinese characters, 
not understood by the vendor, a term as to quality. This was to t e 
effect that the paddy was to be without yellow grains and not wet. A 
part delivery was made of paddy not answering this description. For 
this the defendant firm made a part-payment at a reduced rate. Of t a 
rest they refused to take delivery, when tendered, because it was not o 
the quality contracted for. Held, that the plaintiffs’ suit for the balance 
of the price of the part delivered and for damages for non-acceptance of 
delivery of the rest, failed. If the plaintiffs —neither they nor their broker 
understanding Chinese—did not assent to the term written by the defend¬ 
ant, then there was no contract entered into to buy. If, on the contrary, 
the plaintiffs had assented to that term, then the paddy was not of the 
quality required by the contract. Ah Shain Shoke v. Moothia Ghetty ... 

27 C. 403=27 I.A. 30 = 4 C.W.N. 453 = 2 Bom.L.R. 556 = 75ar. 669. 
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f f as regards dura- 

(1901) P^V » ^^rtain sum as maintemnoe-Egeot 

( 901) on agreement of defeasance being rendered impossible Gifts or 

contracts expressed to bo for maintenance, and indefinite as 

IM 7 ‘r ® u P®--Pet«ity ; but, prim,, facie, they are 

limited to the life either of the grantor or grantee. 

The plaintiff, one of a family of Khojas, carried on business with his 
grand-father Peeroo Ins father Nensey, and his two uncles Kassura and 
Fazul, h.s share in the business being 2 annas. Amongst their other business 

On hnrh 7l 7s7/ r by the defendant’s firm. 

On 30th July 1894, a deed of dissolution of partnership was drawn up, 
the basis of which was that the accounts of all the partners should be con¬ 
sidered as settled, and that they should mutually release, and be released 
by each other. The agreement stated the pecuniary relations of each of 
the partners, whether debtor or creditor to the firm, and also the terms 
on which each should retire and be released. The plaintiff was indebted 
to the firm, and by the deed it was provided that ho should be released 
from aU c alms against him, and should release the other partners, but the 
plaintiff objected to sign it, on the ground that its terms were unfavourable 
to him as It made no provision for him and left him dependent on his 
father, with whom he was then on bad terms. To induce the plaintiff to 
consent to the dissolution, in which they were interested, the defendants 
gave him the following letter, dated 4th August, 1894: “ In consideration 
of your having at our request signed the agreement of dissolution of part¬ 
nership made between Peeroo, Nensey, Kassum, Fazul and yourself, and 
dated 30th July last, wo hereby agree to pay you ou behalf of Nensey a 
sum of Bs. 500 per month, payable on the first of each month, until such 
time as your father Nensey makes provision for your maintenance, so as 
to give thereby himself the above sum every month for such maintenance " 
The plaintiff thereupon signed the deed of dissolution. Nensev died 
in March, 1898, without having made any provision for the plaintiff's 
maintenance. 

Held (affirming the decision ot the High Court) that the liability of 
the defendants to pay the Es. 500 a month to the plaintiff came to an 
end on the death of Nensey. The language of the contract pointed 
strongly to the life of the intended or supposed grantor as the limit of the 
benefit, and there was nothing in the position of the parties or the cir¬ 
cumstances of the case to give it any other construction. Karim Nensey 

V. Heinrichs ... "Vwm .***^ = 28 i.a. I98=6 

C.W.N. I =3 Bom.L.R. 472«8 Sar. 79 
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(19) - Contract for sale of (joods, breach of—Price of goods not deli- 

vercd — Market-rnte—Specidations on the rise and fall of market, 
(1903) how differfronicrdinarg contracts—Customof trade—Committee 

of experts, adjudication by, on matters of skill—Effect of error 
and fraud on their decision. The appellant entered into a contract to 
deliver certain qnantities of cotton, and having failed, sought to have the 
price of tlie cotton not delivered fixed at the ordinary market-rate. It was 
found, however, that the transaction, though purporting to be an ordinary 
contract, was in reality of tlie nature of speculations on the rise and fall 
of the cotton market, and dealt with goods which had no real existence 
in the market; also, that in such transactions it was customary for the 
prices to be settled by a skilled committee of merchants engaged in similar 
transactions. In the present case, the committee settled a higher rate 
than that actually prevalent in the market: 

Held, that in the absence of proof of fraud either in the inception or 
in the proceedings of tlie committee, the appellant was bound by its 
decision. 

Mere error would not be sufiicient to upset the decision of an expert 
tribunal voluntarily set up for the decision of matters of skill.- Pestonji 
Jehangirji v. The Firm of Jaisingdas IlansraJ ••• 8 C.W.N. 57. 

(20) - Contract of sale of goods — Falsified hought-and-sold notes, if 

a§cct the contract—Evidence of contract—Ofal evidence 
(1904) Evidence Act [I of 1872), S. 02—Defective prayer in plaint— 
Substantial justice — Damages. In India a contract of sale of 
goods can be proved by parol ; the bought-and-sold notes in this case 
having been falsified, the aggrieved purchaser was entitled to disregard 
them and to prove his contract by other and antecedent material. 

The case was not touched by S. 92 of the Evidence Act. The plain¬ 
tiff’s case rested not on the falsified bought-and-sold notes, but on 
perfectly competent evidence which proved the contract and dispioved 
the notes which falsely purported to record the contract. 

Having proved the contract by competent evidence, the plaintiff ought 

to be given the relief he sought in the suit, on the basis of the contract 

the plaintiff’s misconception of his case and defective prayer are no 

material obstacles to substantial justice being done in the case. Diirga 

Prosad Sureka v. Bhajan Lai Lohea ... 31 C. 614 = 8 C.W.N. 489- 

6 Bom. L.R. 498=14 M.L.J. 196 = 31 I.A. 122 = 8 Sar. 684. 

(21) Contract to be entered into in the future—Right of suit for com¬ 

pensation for breach. This was a suit for compensation for 
(1904) breach of a contract. The document, alleged to evidence the 
contract, contemplated the making of the contract in the future. 
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Held, under such circumstances, no suit for compensation for breach of 
contract could be maintained. Maung Skive Oh v. Maung Tun Gyaw ... 

9C.W.N. 147 = 32 C. 96 = 31 I.A. 188 = 8 Sar. 704. 

(22)-of sale—See Stoppage in transitu. 3 M.I.A. 422. 

LlMITATMre'sIrLr^;' Limitation-Seo 

^-U (and created by equitable mortgage—Law governing 

the con^tracts m the absence of any agreement, by which law the parties 
are to be guided—See Mortgage, No. 34, 9 M.I.A. 303. 

Q suretyshii>-Rights of surety—Lex Loci Contractus— 

See Surety, No. 3, 8 C, 337=9 I.A. 58. 

(26) ——Specific performance-Negotiation and contract—Omission 

?i 9f proof— See SPECIFIC performance. No 5 

(27) Contracts to execute sale-deeds—Time whether of the essence 
—Suits for specific nerformanceor refund of the earnest-money—Contract 
not enforceable—Failure of consideration—Date of its failure—Limiba- 
tion—See Limitation Act, 1877, No. 43, 3 I.A. 68. 

(28) -Futile attempts to rescind-Failure of consideration—Right 

to specific-performance- See Specific performance, No. 4 . 3 l C. 584 


CONTRACT ACT (IX OF 1872). 

( 1 )-5..12—Siiii to set aside mortgages on ground of insanity and 

fraud—Evidence as to insanity discredited by the first two 
(1904) Courts—Fresh case set up by first Court on ground of mental 

weakness—Plaintiff not entitled to relief. Plaintiff sued to set 
aside two mortgage-deeds executed by his deceased father to defend¬ 
ant. The plaintiff’s case was that the executant was insane and 
that the deeds were obtained by fraud. The plaintiff failed to substantiate 
the plea of insanity, the witnesses who spoke to a severe type of insanity 
having been discredited by the Court of first instance and the first appellate 
Court. The Court of first instance, however, held that, though the execut¬ 
ant was not insane, as the plaintiff's witnesses deposed, he was weak and 
helpless, and that the defendant defrauded him, and, on the basis of this 
theory, which was not the case originally set up by the plaintiff, gave 
plaintiff a partial relief in respect of one of the mortgages. Held, that the 
case construed by the Court of first instance not being the one originally 
advanced by the plaintiff, it was not legitimate to commute an insufficient 
case of insanity into a complete case of mental weakness, when the type 
of insanity connoted in the evidence was something quite different and 
that, the plaintiff having failed to make out any case of fraud, his* suit 
was liable to dismissal. Durga Baksk Singh v. Muhammad Ali Beg 

27 A. I=70.C. 287=31 I.A. 235=8 Sar. 725 I 
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(2) -S. 16— Undue indiiencc — Loan to disqualified proprietor — 

Hard bargain—Compound interest, stipxdation to pay, uncon- 
(1906) scionabh. The defendant, a disqualified proprietor under the 
provisions of the Oudh Land Revenue Act, was, through his im¬ 
providence, largely involved in debt and in urgent need of more money, and 
was in a helpless position by reason of his estate being under the control of 
the Court of Wards, and it appeared the person who gave him the loan in 
question was aware of this. His allowance from the Court of Wards was 
not sufficient to enable him to pay the compound interest stipulated for. 

Held, that there was no fraud in the matter and no pressure was put 
upon the borrower, the position of the parties was such that the lender 
was “in a position to dominate the will” of the borrower within the mean¬ 
ing of S. 16 of the Act: and it having been concurrently found by the 
lower Courts that the stipulation to pay compound interest at the rate of 
18 per cent, per annum was, in the circumstances, unconscionable, the 
Judicial Committee agreeing with them held that the lender used his 
position to demand more onerous terms than were reasonable. 

Held, further, that the Subordinate Judge was wrong in deciding the 
case in accordance with what he supposed to be the English equitable 
doctrine. He ought to have considered only the terms of S. 16 of the 
Indian Contract Act. 

Apart from the recent Statute, an English Court of Equity could not 
give relief from a transaction or contract merely on the ground that it 
was a hard bargain, except perhaps where the extortion is so great as to 
be of itself evidence of fraud. Dhanipal Das v. Baja Maneshar Bakhsh 

Singh ... 4 C L.J. 1 = I M.L.T. 205=3 A.L-J. 495=9 O.C. 188 = 8 Bom. 

L.R. 491 = lOC.W.N. 849=16 M.L.J. 292 = 28 A. 570 = 33 I.A. 118. 

N.B.—For notes, see under ACT XVII OF 1876 (OUDH LAND REVENUE), No, 5. 
at p. 128, supra. 

(3) — S. 16 —Oudh Land Revexiuc Act, Ch. VIII— Suit on a bond exe- 

exited by disqualified proprietor—hidian Contract Act, 1872, 
(1909) S. 16— Act VI of 1899, S. 2— Bond set aside—Decree for loan 
and simple interest at reasonable rate — Costs. In the case of 
a proprietor disqualified under the provisions of the Oudh Land Revenue 
Act, 1876, whose estate was under the control of the Court of Wards, a 
lender, who knew the facts, was prima facie in a position to dominate the 
will of the borrower, within the meaning of S. 16, Contract Act, 1872, as 
amended by S. 2 of Act VI of 1899. 

In a lender’s action on a bond executed by a disqualified proprietor, 
without the knowledge or consent of the Court, for practically no consid¬ 
eration, in renewal of a previous bond executed in consideration of a 
loan: 



479 

CONTRACT ACT (IX OF l872)~iContinued). 

Beld, on the evidence, that the borrower was ulacM in cn/>K « j- 

:: ": r: ; 

w™, “ .. ..W, 

should '’“•'•O'™'- 

should pay the leader the amount actually borrowed with simple interest 

t^thVdat f P®’' I’O'"' '"O” the date of the first bond 

to the date o payment, w.th proportionate costs in both Courts below 

on the amount decreed; and that, as to the rest of the costs each 

10 C.L.J.76.6 A.L.J. 707=13 C.W.N. 1069 = 6 M.L.T. 71 = 11 Bom LR 

864=31 A. 386=12 O.C. 300 = 3 Ind. Cas. 385=19 M L J. 438. 

(4) Ss. 16 and 17-Gi/(-Truns/rr by gi/t-Failure to prove alien. 

118981 7 advantage taken by donee over donor. The heir 

(1893) to a share m an ancestral estate, out of possession, and at a 

time when he expected that his right would be contested bv 
another c a.mant, made a gift of his title to his brother's son, providing 
that he, the donor, should have nothing to do with the cost of getting 
possession. After the donee had obtained possession, the donor sued to 
have the gift sot aside. The gift, having been maintained in the first 
wourt, was set aside by the appellate Court, on the ground that it having 
been made without consideration and imprudently as regards the donor 
interests, he had had no opportunity to obtain any advise from an inde 
pendent person, but had only had that advice which came from or was 
given on behalf of, the donee. Thus, the gift was not an equitable tram 
section which the Court should enforce. The anpellate Court had how 
ever, affirmed the finding of the first Court, that the donor with full 
knowledge of the contents of the deed, bad voluntarily executed it and 
that he has been apprehensive of incurring costs in litigation in getting 
possession of his inherited share. Held, that the appellate Court was in 
error in taking it that the question was whether the transaction was 
equitable one which that Court should enforce. The defendant was not 
asking the Court to enforce the deed: and the reason why the gift was 
without coiifii(3eration was explained by the circumstances. The reasons 
given by the appellate Court for reversing the decision of the first Court 
were insufficient. It did not appear that unsound advice was given to the 
donor by, or on behalf of, the donee, or that confidence was reposed bv 
the donor, so as to bring the case within S. 3 6 of the Indian Contract Act 
1872. There was only the donor’s statement that he had confidence* 
which was not sufficient proof of it. Whether a gift, made as this 
.had been, should be set aside as being inequitable between the parties 
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would depend on the circumstances existing at the time of the gift, and 

noton subsequent events. Gaiuia Baksh v. Jakat Bahadur Singh 

23C. 15»22 I.A. 153 = 5 Sar. 643. 

BOMBAY. 

•R. Tatia y. Babaji, 22 B. 176 (182).-A deed of sale, which 


Notes 


1896 


R. 


1905 


F. 


1906 


recited that consideration-money had been pnid, but in respect of which 
it was found that no money was paid, is void for want of consideration- 

Mahmood r. Ezekiel, 7 Bom. L.R. 772 (788).-In considering whether 
an agreement is fair and reasonable or not. regard must be had to the 
circumstances at the time when it w.as made, and not to the present 

day. 

Shamsudiny. Abdul Hoosein, 8 Bora. L.R. 252 .-Whethcr a transaction 
should be set aside as inequitable depends upon circumstances at the time 
that it WAS made, and not upon subsequent events. 


PUNJAB. 

_R. Bhagat Ram y. Gokal Chand. 150 P.R. 1908.-Equity alone will not grant 

relief and avoid thedeeds, where the person executing is not only cogmz 
1907 of the facts but had initiated the whole proceedings and had secure 
personal benefit for himself to which he was not otherwise entitled. 


(5)_<;s. IG and Transfer of Property Act (IV o/ 1882), Ss. 86 

Mortgage-decree—Direction as to interest—Court not 
(1906) bound to alloio mortgage-rate up to realisation—Court-rate from 
date fixed for redemption—Transfer of Property Act, S. lU , 
Buies of High Court under-Civ.Pro. Code. S. 209-Penalty, rate of interest 
tohen amounts to-Compound interest-interest at increased rate from date 
of lond-Fwm date of default-Undue influence-Borroivcr in urgent nee^ 
—Mortgagee retaining sums out of the consideration money as commission 
Effect. Urgent need of money on the part of the borrower does not. oi 
itself, place tlie lender in a position to exercise undue mduence on 


borrower. 

Where, out of the consideration money of a mortgage-bon , 
mortgagor agreed to the mortgagee’s retaining certain suras as commission 

Held, that the mortgagor could not. years after the execution of t a 
mortgage, be allowed to turn round and say that he had not receive u 

consideration. 

When a stipulation for increased interest is retrospective, i.e., 
increased interest runs from the date of the bond and not mere y ro 
the date of default, it is always to be considered a penalty, 
additional money payment in that case becomes immediately paya 


the mortgagor. _ . 

S. 74 of the Contract Act does not prescribe that increased m 
running from the date of default must be disallowed altogether, if ou 
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to be a penalty. It directs that the party complaining of the breach shall 
receive from the party, who has broken the contract, reasonable com¬ 
pensation, not exceeding the amount of the penalty stipulated for. 

Compound interest is in itself perfectly legal, but compound interest 
at a rate exceeding the rate of interest on the principal moneys, being in 
excess of and outside the ordinary and usual stipulation, may well be 
regarded as in the nature of a penalty. 

The Judicial Committee did not intend to lay down inyRameswar 
Koer V. Syed Nawab Mchdi Hossein Khan that, in making a mortgage- 
decree, the Court should allow interest at the mortgage-rate up to the date 
of the actual realisation of the decretal money. 

The scheme and intention of the Transfer of Property .A,ct shows that 
a general account of the mortgagee’s dues should be taken once for all, 
and the aggregate amount stated in the decree for principal, interest and 
costs due on a fixed day, and that, after the expiration of thlt day, if the 
property should not be redeemed, the matter should pass from Mae domain 
of contract to that of judgment and tlie rights of the mortgagee should 
thereupon depend, not on the contents of his bond, but on the directions 
in the decree. 

Hc^that the High Court was right in allowing interest at the Court 
rate from the day fix-'-SJor the redemption. Rani Sundar Koer v. Bai 

249-5C.LJ. 106 = 4 A.L J. J09=17M.L,J. 


Sham Krishen ... 
43=2M.L.T. r 

. mandar ■ 


= 9 Bom. L.R. 304 = 34 I.A. 9 = 4 A.L J. 109. 




NOTES. 


1907 


PRIVY COUNCIL. 

-F. Raja Gokuldas ti. Sheth Ghasicam, 7 C.L.J. 233 = 10 Bom. 

L.R. 144=35 C. 221 = 12 C.W.N. 369.—When a decree directed p-aymeot 
of mortgagc-mcney and costs of tho suit with future interest to the date 
fixed for payment: held that the decree-holder was entitled to interest 
until realisation. 


ALLAHABAD. 

_Bxpl. Lachmi Narain v. Uman Dat, 29 A. 322= A.W.N. (1907) 60 = 4 A.L.J. 

219—The effect of the P. C. decision is that it is open to a Court, in 

1907 determining the interest which should be payable after the day fixed for 
payment in the decree, to limit the interest to the Court rate if ^ so think 
fit In the present case the interest due under the bond was lOJ per cent, compound 
interest. The plaintiffs were allowed compound interest up to the date fixed under the 
decree, and simple after that up to realisation. 

BOMBAY. 

_.R. Ganesh Narayan v. Vishnu, 32 B. 37=9 Bom. L.R. 1184.—When a man 

who is in urgent need of money on account of his poverty and pecuniary 
dififioulties, asks for a loan from another, that other is in one sense in a 
position to dominate the will of the former by proposing his own terms and 
getting the borrower to agree to them. The borrower’s necessity is in such cases the 
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measure of the terms agreed to. That is a feature of every contract of money-lending, 
when the borrower is a man without credit and the lender is exposing his money to 
considerable risk. But that is not the vague kind of relation and domination con¬ 
templated by the plain terms of clause 1 of S. 16 of the Contract Act. 

-R. Chatring Moolchand v. Whitchurch, 9 Bom.L.R. 1296 = 32 B. 208.—To 

render a contract voidable on the ground of undue influence, there must 

1907 be evidence of undue influence as required by S. 16 of the Contract Act. 

A high rate of interest, which would induce a Court of Equity to give 
relief against a bargain as being on that account hard and unconscionable, is not by itself 
sufficient evi^fjnce of undue influence. There must be additional circumstances ; and 
when there is evidence of such additional circumstances, they should be considered in 
the light of justice and equity. 

CALCUTTA. 

-R. Ganga Das Bhattar v. Jogendra Nath, 11 C.W.N. 403 = 3 C.L.J. 315.—The 

party who has been improperly excluded from a mortgage suit is entitled 

1907 to claim that he should not be placed in a worse position than what he 
would have occupied, if he had been made a party to the original suit; 
if he had been made a party, ho would have been entitled to redeem upon payment 
of the sum ascertained by the decree, together with interest upon such sum at the 
Court rate between the date of the decree and the date of actual realization : in other 
words, his liability to pay interest at the contract rate would have determined on the 
date of the decree when the liability would have passed from the domain of contract 
into the domain of judgment; from that date bis liability would have been determined 
by the decree, and interest would have run at the Court rate allowed by the dwree. 

-P. Maha Pershad V. Surendra Mohan, 9 C.L.J. 2811—The prevailing practice 

in the Province of Bengal in mortgage 'to allow interest at the 

1907 contract rate up to the date fixed for * of Proji.y the decree nisi, and 
thereafter interest at the usual Court OQ— PencuCyiut. per annum ; and 

the “ date of realization ” is understood generally to mean '•r>afied ^^xed for payment 
and not the date of actual payment by the mortgagors or realisation by execution sale, 
though occasionally words ate imported to signify the date of actual realisation. 

The words “ the date of realization ’’ in the decree mean the date fixed for pay¬ 
ment by the decree, that is a date within and not after the period of grace. 

•-R. Moha Prosad v. Ramani Jlohan. 13 C.W.N. 744.—The functions of the 

Court in drawing up a decree absolute under S. 89 of the Transfer of Pro- 

1908 petty Act are more or less ministerial. Where therefore the decree 

in a mortgage-suit allowed no interest after the expiry of the period of 
grace, the Court could not, upon the decree-holder’s application made after the order 
absolute was passed, make an order granting such further interest. 

-Managi Singh v. Saheb Ram Singh, 10 C L.J. 203.—The interest to be 

allowed after the date fixed for payment should have regard to the aggro* 

1909 gate sum due on that date, and not merely the principal amount 
mentioned in the mortgage-bond. 

-R. Nilmoney Sinha v. Hardhan Das, 2 Ind, Cas. 111.—Compound interest 

1909 at a higher rate than the rate of simple interest is a penalty whic 
cannot be allowed. 

CENTRAL PROVINCES. 

-F. Sheoppa v. Rukhma, 2 Ind. Cas. 27=3 N.L.R. 37.—See same case under 

1908 26 C. 39, No. 13, infra. 
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(6) -S. of misrepresentation hu a party as to part of the 

subject-matter of a contract. Where one party induces another 
(1889) to contract on the faith of representations made to him. anv 
one of which is untrue, the whole contract is. in a Court of 
Equity, considered as having been obtained fraudulently. Where a tenant 
had executed a kabuliat containing a stipulation which the landlord had 
told him would not be enforced, the tenant could not be held to have 
assented to it, and the kabuliat was not the real agreement between the 
parties. Fertab Chundcr Ghose y. Mokendra Nath Purkait 

17 C. 291 = 16 I.A. 233 = 5 Sar. 444. 

See under Contract, No. 11, at page 470, supra. 

(7) -S. 19, exception — Execution — Auction-sale of equity of redemp¬ 

tion—Representation by auctioneer—Purchase under misappre- 
(1908) hension induced by such representation—Duty of Court. At 
an auction-sale in execution, held under the d^ection of the 
Court, of certain property which was subject to a number of inq^mbrances, 
the sale proclamation, specifying that only the interest of the judgment- 
debtor was to be sold, was read out in English, a language not under¬ 
stood by the bidders present, and then a statement was made in the 
vernac^J||r by the auctioneer, which led them to believe that the invit¬ 
ation was to bid for-^^J^bstantial property freed and discharged from the 
incumbrances. gm bid for the property under this misapprehen¬ 
sion and purchasr*^ equity of redemption not worth one far¬ 

thing. Held, th^^^^uction-purchaser was perfectly justified in relying 
on what was saitiijy the auctioneer, and the exception to S. 19, Contract 
Act, had DO application to the case. He therefore could maintain a 
regular suit to be discharged from bis purchase. 

In sales under the direction of the Court, it is incumbent on the 
Court to be scrupulous in the extreme and very careful to see that no taint 
or touch of fraud or deceit or misrepresentation is found in the conduct of 
its ministers, and it should not enforce against a purchaser, misled by its 
duly accredited agents, a bargain so illusory and so unconscientious as 
this. Mahomed Kala Meay. A.B. Parperink ... 

6 A.L.J. 34 = 13 C.W.N. 249 = 5 M.L.T. 126=9 C.L.J. 165 = 11 Bon^L.R. 227 
=36 C. 323= 19 M.L.J. 115 = 5 L.B.R. 25= 1 Ind. Cas. 122 = 36 I.A. 32. 

CALCUTTA. 

NOTES.'-R- Makhamchore Sarkar «. Nishind Gonai, 8 Ind.Cae. 438 = 10 

C.L.J. 492.—A Court has inheceot power to re-call an order which had been 
1909 obtained from it by fraud or mierepresentation. But that doctrine has no 
application to the case of a petition by an auction-purchaser to set aside 
a sale, where there was no fraud practised either by the judgment-debtor or the decree- 
holder, and where be was misled by the misrepresentation as to the extent of the estate 
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which he had believed to be put up for sale, and in such a case he cannot obtain a 
summary order under S. 313, C.P-C. It is possible that be may have his remedy in a 
regular suit. 

BOMBAY. 


1910 


—-R. Rustomji v. Vinayak Gangadhur, 7 Ind. Cas. 955 — 12 Bom. 
L. R. 723. 


(8)- S. 25— Expl. 2 — Inadequacy of consideration—Suit to set 

aside deed. A party seeking to set aside a transaction on the 
(1877) f^round of inadequacy of consideration must show such inade¬ 
quacy as will involve the conclusion that he either did not 
understand what he was about, or was the victim of some imposition. 

Administraior^General of Bengal v. Juggeswar Roy . I C.L.R. 107= 

3 C. 192 = 3 Sar. 760. 


( 9 )-S. 30— Wagering contracts—Gambling transactions — Con¬ 

tracts for sale and ptcrchase of goods ivithout intention to com- 
(1901) jf^Jte them by delivery and payment—Agreement for "differ¬ 
ences”—Suit on 2 )romissory note given for differences—English 
Gaming Act (8 a.nd^, Viet., c. 109). Where the circumstances as to con¬ 
tracts for sale, purchase and delivery of goods, at a given time and place 
are such as to warrant the legal inference that the contracting parties 
never intended any actual transfer of goods at all, only t^pay or 
receive money between one another according as,^^,^narket price of the 
goods should vary from the contract price at tlo/ propi^ime, the contract 
is not a commercial transaction, but a w^o^^pgrtaRj/iVise or fall of the 
market. There is no distinction between the ex^rj^ased rr“ gaming and 
wagering” in the English Gaming Act, 1845, and the earlier Indian Act, 
XXI of 1848, and the expression “ by way of wager ” used in S. 30 of 
the Indian Contract Act (IX of 1872). Transactions for the purchase 
and sale of goods comprised two classes of contracts—the one class suit¬ 
able to traders, such as the defendants were and all duly fulhlled by 
delivery and payment, and the other class extravagantly large and left 
without any attempt at fulfilment. Held, that the inference was that in 
the latter class the parties never intended completion, but that the con¬ 
tracts were for differences only; and where such differences formed the 
consideration for which a promissory note was given, the plaintiffs could 
not recover in a suit on the note. The Universal Stock Exchange v. 
Strachan (1896, A.C. 166), referred to ; Kong Yee Lone and Co. v. Lowjee 

Nanjee ... 29 C. 461 =5 C.W.N. 714 = 3 Bom. L. R. 476 = 8 Sar. 101. 


NOTES.- 


1905 


CALCUTTA. 

-R. Beui Madhub Dass Sadasook Kotary, 32 C. 437 = 1 C.L.J* 

155=9 C.W.N. 305 iF.B.).—Oral evidence is admissible to prove that an 
agreement was not a genuine mercantile transaction but was only by 
way of wager. 
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BOMBAY. 

Rel. OD. Sassoon r. Tokersey. 5 Bora. L.R. 503 (505).-If it is proved that the 
parties were merely contemplating a nominal contract dealing only in 
1903 differences and that they never intended to receive or deliver the 
commodity, the contract is null and void. 

R. Dady Rustomjee Dady v. JIadhuram Mathoordas, 5 Bora L.R 768 
1903 (775J. 

R. Motilal Pertabeband v. Govindram Jaichand, 30 B. 83=7 Bom. L R 
385.—The actual form of the contract is of little moment. The Courts 
1905 should be astute to discover what, in fact, was the common intention cf 
both parties, and do all that is possible to see through the apparent and 
ostensible transaction into the underlying reality of the bargain. 

-R. Harmukbrai Amoluckchand v. Narotamdass Gordbandass, 9 Bom. L.R. 

1907 126 (137).—Point same as in 30 B. 83.noted above. 

-R. Meghji u. Jadhowji, Bind. Cas. 1051 = 12 Bora. L.R. I062.-One of the 

commonest and most reiied-upon grounds of inference as to the true 
1910 character of a transaction and the real intention of the parties has always 

been a comparison between the magnitude of the tcan-^ction and the 
capacity of the person who seeks to have it declared a wager; a re-s^e is only the 
ordinary way of settling, by a nominal transaction of the kind, a formal book-entry 
showing what the difference was between the rate at which one party would have to buy 
in the market owing to the failure of the other party to supply at the contract rate. 


^ PUNJAB. 

-R. Behafi^L La], 79 P.R. 1908 (F.B.) = 130 P.W.R. 1908.—A 

oashpay?^®®" \|^e by an agent or an enforceable liability incurred by 
1908 him, ir (wagering) transaction can be recovered from 

Phnandarr-^^^ 

^ ♦ .a* 

(10)-Sir 49, 94, 231—Sa/c of goods—Brokers.' bought-and-sold 

notes—Special place of delivery " to he mentioned hereafter" _ 

(1896) Disclosure of principal—Assessment of damages. Bought-and- 
sold notes of Purneah indigo-soed provided : “ The seed to be 
delivered at any place in Bengal in March and April, 1891.” It was 
added: “The place of delivery to be mentioned hereafter.” The buyer 
made mention of this on the 20th March, 1891, in a letter to the broker 
for both parties. This letter, specifying Howrah Railway station as the 
place, was forwarded to the vendor, who replied that be would deliver at 
his own gc-downs at Sulkea. This the buyer declined. The vehdor and 
and the buyer each insisting that the place named by him was the 


proper one for delivery, the buyer refused to accept at the vendor's 
go-downs, or at any place other than Howrah station. The vendor re¬ 
mained for a certain time ready and willing to deliver at his go-downs at 
Sulkea; and the buyer not accepting delivery at that place, the vendor 
declared the contract cancelled. The buyer then sued him for breach of 
the contract to deliver at the place mentioned by the buyer. On the 
question whether the vendor had discharged his liability by readiness and 
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willingness to deliver at his own go*downs at Sulkea, held, that the choice 
of place given originally by the contract to the buyer, subject only to tne 
express contract that it must be in Bengal, and to the implied one that it 
must be reasonable, had not been converted, by the words about mention 
thereafter, into a deferred question to be settled by a subsequent agi ce¬ 
ment. The buyer, according to the contract already subsisting, had the 
right to fix the place. There was a special promise in the contract as to 
the delivery, and to complete its terms nothing more was required than a 
mention by the buyer of a reasonable place within Bengal. This had 
been made by him. The contract, therefore, did not fall within S. 94 of 
the Indian Contract Act (IX of 1872), dealing with cases where there has 
been no special promise as to delivery, and fixing the place of production 
as the place for delivery, but rather resembled what was contemplated in 
S. 49. And the buyer was entitled to damages on the contract. Grenon 
V. Lachvii Narain Aiigurwala ... 24 C. 8 = 23 I.A. 1 19 = 7 Sar. 66. 

( 11 ) - Zs. 51—Contract for sale of goods—Reciprocal proinises— 

^ Agreement to buy and promise to deliver—Refusal to make 
(1903) delivery — Breach—Tender of price if necessary—Damages. 

The respondents had agreed to buy some bales of cotton from 
the appellant, and the latter to deliver the same to M'e respondents. The 
respondents now called upon the appellant to ^ut thcToargain, 

without at the same time making a tender of tly 

that they had made preparations with the^^-^ aving the money 

ready in hand. The appellant refused to rnaWr ^^^“^^S.nd the respond¬ 
ents brought this suit for damages. Held, that the^iit. ..ia,ht was liable. 
The respondents had done all that they were required to do under S. 51 
of the Contract Act. They were not required to* make tender of payment. 

Shriram Riipram \. Madangopal Gowardhan 

30 C. 865 = 8 C.W.N. 25 = 5 Bom. L.R. 483, 

(12) -S. 5Q—Contract %vhich had become impossible to perform^ 

Further and other relief — Damages-^Hovation. Money having 
(1889) been advanced, a contract was made to secure re-payment of 
it by a usufructuary mortgage, with possession to be given to 
the lender, of land, which however had then already been attached under a 
decree, and had been taken under the Collector’s management under S. 3 
of the Code of Civil Procedure. To perform the contract by 
of possession of the land having thus become impossible, it was held t a 
the lender of the money was entitled to compensation, the damages 
the amount of the advance, together with interest from the date when, a 
performance been possible, the land should have been made over to him. 

Seth Jaidayalv. Ram Sahae ... »7 C. 432 = 5 Sar. 484 = R.&J.’5. 
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MADRAS. 




C^rt. 


Note. 

1893 


P. Bamasami v. Basavappa, 16 M. 32S.—The assignee of a decree 
may, if the assignment is not recognised by the Court owing to the in¬ 
complete character of the transfer, sue to recover the money paid for the 
assignment. 


(13)- S. 60— Creditor' $ appropriation of paymejits to one or other 

of debts—Transfer of Property Act (lY of 1882), Ss. 86, 88— 
( 1898 ) Enforcement of mortgage—Rate of interest from date of suit to 
date fixed for realization—Civil Prooeedure Code {Act XIV of 
1882j, S, 209. One of two mortgages bore interest at 12 per cent, on the 
mortgage-debt payable with costs; and the other carried simple interest. 
Payments made by the debtor had been appropriated by tbe creditor to 
payment of the interest on the bond bearing simple interest, while the 
compound interest, on the other hand, had been left to accumulate. In a 
suit, brought against the representative of tbe debtor after his decease, to 
enforce the mortgage bearing compound interest, the objection was taken 
to the appropriation by tbe creditor. Held, that the rule ?n S. 60 of the 
Indian Contract Act, 1872, follows the ordinary law in presc^bing a rule 
as to tbe case in which the creditor may, at his discretion, apply, to one 
or other of the debts due to him, payments made by the debtor. A reluc> 
tance shown by debtor to agree to pay compound interest before he 
execuG^^he m^^rinciphbond at such interest, was not an indication, within 
that section, tha^reat^tended that application of his payments should 
be made 6rst to f The Transfer of Property Act, 1882, was in 

force when thi'^^a^-Armstituted, but not when the relation of the 
debtor and'^Tt^^ .^t^-'oetween the parties commenced. Assuming that a 
discretionary power to a Court remained under S. 209, Civil Procedure 
Code, to decree interest to run, at less than tbe contract rate, in a suit 
commenced before Act IV of 1882 became law, still the best guide to dis> 
cretion, in this case, was to be found in S. 86 of that Act, which requires 
the Courts to decree mortgage-debts with interest at the rate provided by 
the mortgage (if to that rate no valid legal objection could be taken) down 
to the date fixed for realization. Rameswar Koer v. Mahomed Mehdi 
Hossein Khan ... 26 C. 39 = 25 I. A. 179=2 C.W N. 633=7 Sar. 413. 

PRIVY COUNCIL. 

NOTES. -App. Maharajah of Bhartpuru. Baui KaonoDei, 23 A. 181 =281.A. 

ISOO 88.—See under TRANSFER OP PROPERTY ACT (IV OF 1882), No. 13, infra. 

_D. Sunder Kero. Bsi Sham Koishen, 84 C. 180 (P.0.)=34 l.A. 9 = 11 C. W.N. 

249 = 8 C.L.J. 106=4 A.L.J. 109=9 Bom. L.R. 804=17 M.L.J, 43= 
180® 2 H.L.T. 78.—See No. 6, supra. 

_R. Gangaram Behari Lai v. The arm of Shri Ram Saligcam, 2 H.L.R. 162 

(168) (P.C.).—Even if there ia no express provision for post diem interest, 
1906 the plaintiff was entitled, on default being made, to recover interest 
technically as damages. 
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CALCUTTA. 

-F. Manoo Lai v. Durga Prasad Singh, 5 C.W.N. 653(654).—Interest at the 

1901 bond-rate may be decreed up to the date of payment. 

-R. Rameswar Prosad Singh v. Rai Sham Kishen, 29 C. 43.—In mortgage- 

decrees, interest at the contract rate should be allowed up to the date of 

1901 payment fixed by the decree. The rate payable subsequent thereto is at 
the discretion of the Court. 

-R. Jogendra Nath Mukerji v. Methana Abraham, 6 C.W.N. 769.--Same as in 

1902 29 C. 43, sitpra. 

-R. (^nga Ram Marvvari v. Jaiballav Narain Singh, 30 C. 953 (960).—Interest 

1903 allowable on a mortgage generally at the stipulated rate up to the date 
of realisation. 


-F. 

1903 


Prayag Kapri v. Shyam Lai, 31 C. 138(140).—The creditor is entitled to 
interest at the stipulated rate up to the time fixed by the decree for 
payment. 


MADRAS. 


-Ex. Tl#'Commercial Bank of India y. Ateendrulayya, 23 M. 637, as not mean¬ 
ing that the contract rate of interest ought to be allowed, not only up to 
1900 date fixed in a mortgage-decree,but also up to the date of realisation, because 

in that case (26 C. 30) there was no question raised as to the payment of 
interest subsequent to the date fixed for payment. 


1905 


R. M.A.R.A.R. Saminatban Chettiar y. T.R. Swami^''^J>^aicker, 29 M. 170= 
16 M.L.J. 133.—It is not compulsory on the ''illow UCToontract 

rate of interest after the date fixed for redemW^‘^'H-i^.^a> mortgage-decree. 

ALLAHABAD. V 

-F. Bakar Sajjad v. Udit Narain Singh, 21 A. 36i , ^ The mortgage 

rate of interest ought to be allowed in a decree IfSv. . aiiQer Ss. 86 and 
1899 83 of the Transfer of Property Act, not only up to the date fixed in the 

decree for payment, but also up to that of realization. 

-R. Lachmi Narain v. Uman Dat, 29 A. 322 (323) = A.W.N. (1907) 60 = 4 A.L.J. 

219. —It is not necessary that contract rate of interest should be allowed 
after the date fixed by the decree for payment of the mortgage-debt. 


1907 


CENTRAL PROVINCES. 

-Expl. Seth Ghasiram Maheshri y. Raja Gokuldas, 17C.F.L.R. 164 (178).—1°® 

decree 7iisi for sale, the Court can award interest after the date fixed for 
1904 payment, by an exercise of the special power, dehors S. 88, T.P. Act, and 
€ inherent in the Court for the due administration of justice. 

-R. Jamnadas v. Bhangi, 1 N.L R. 43 (45).—The words ‘ till payment ’ in a 

1904 foreclosure-decree ought to be construed as meaning ‘ till the date for 
payment,’ and not as * till actual payment’. 

-D. Jairam u. Balkrishnad.as, 3 N.L.R. 72 (75).—The rulings in 26 C. 1 and 

26 0. 39 certainly do not contain a decision that the provisions of the 
1906 Transfer of Property Act of a restrictive and penal nature, such as those 
relating to compulsory registration, must be applied to parts of India to 
which the Act has not been extended. 
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-D. Sbeoppat). Rukbma,2 Ind. Cas. 27=5 N.L.R.37.—Where the Transfer of 

Property Act is in force, the mortgagee is ordinarily entitled to interest at 

1908 the contract rate from the date of suit to the date fixed in the decree 
for payment. 

-R. Baijai v. Irbhan, 3 Ind. Cas. 923=5 N.L.R. 136.—Tbedoctrine as embodied 

in S. 52 ofitbe Transfer of Property Act should be taken as applicable to 

1909 Betar in April, 1905, though the [Act had not then been applied ,to that 
territory. 

OUDH. 

-R. Lai Sheopartab Bahadur Singh u. The Allahabad Bank, Limited, 3 O.C. 129 

(151).—Interest after the date fixed for payment in the deTee was in the 

1899 discretion of the Court, notwithstanding a fixed rate of interest mentioned 
as payable up to the date of realisation in the mortgage. 

PUNJAB, 

-F. Bhagwanti v. Mela Mai, 33 P.L.R. 1903.—Upon redemption of the property 

mortgaged by him, the mortgagor must pay interest agreed by bim, due 

1902 up to the date of payment of principal and interest, independently of the 
provisions of the Limitation Act, which only affect the right of the 
plaintiff suiug for it. ^ 

(14)- Ss. 64, 19 Expl, 10. 11, 65, 68, 183, 184«247, 248— 

Transfer of Property Act (IV of 1882), S$. 4, 7— Infant, agree- 
(1903) ment by, nature of — Disability—Voidable contract — Estoppel — 
Indi^ioEvidence Act (I of 1872), S. 115— Fraud, known to the 
other'^Ss^y, Belief Act (I of 1877), Ss. 38, 41— Compensa¬ 

tion—Refund of) great \niade to infant with knowledge of infancy—Equity 
— HinduLaw—, ». VXII, 163. The Indian Contract Act makes it 

essential that parties should be competent to contract, and 

expressly -a ^ person, who, by reason of infancy, is incompetent 

to contract, cannot make a contract within the meaning of the Act (8s. 10, 
11). S. 64 of the Act, which pre-supposes the existence of a contract, 
cannot, therefore, apply to a case in which an agreement (S. 2) has been 
entered into by an infant and he does not perform it. There is no contract, 
and, therefore, no available contract in such a case. (Menu, Ch. VIII, 
1863, and Colebrooke's Dig. 2, Vol. II, p. 181, B.). 

There can be no estoppel where the truth of the matter is known to 
both parties ; and a false representation made to a person, who knows it 
to be false, is nob such a fraud as to take away the privilege of infancy. 
Nelson v. Stocker, 4 De. G. and J. 458, B. '* 

This principle is recognised in the explanation to S. 19 of the Indian 

Contract Act. 

Quarc —Whether S. 115, Evidence Act, applies to infants. 

Where money has been advanced to an infant with full knowledge 
of his infancy, a Court can, in the exercise of discretion conferred on it 
by Ss. 38 and 41 of the Specific Relief Act, refuse to order its return by 
the infant to the other party. 

63 
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A Court of Equity cannot say that it is equitable to compel a person 
to pay any moneys in respect of a transaction, which as against that 
person the Legislature has declared to be void. {Thurston v. Nottingham 
Permanent Benefit Building Society, L.R. (1902), 1 Oh. 1, i^.). Mohori 

Bibee v. Dharmodas Ghosc... 30 C. 539 = 7C.W.N.441 = 5 Bom. L.R. 421 = 

30 l.A. 114 = 8 Sar. 374. 


CALCUTTA. 

Notes. -R. The Eastern Mortgage and Agency Co., Ld. v. Rebati Kumar 

^oy. 3 C.L.J. 260.—No person who is entitled to avoid a transaction ought 
1906^ to be allowed to do so, in such a manner as to enable him to recover pro* 
perty which would otherwise be lost to him, and at the same time to keep 
the money or other advantages which he has obtained under it. 


-R. Mir Sarwarjan u. Fakharuddin, 34 C. 163 (170) = 11 C.W N. 207 = 4 C.L.J. 

431 = 1 M-L.T. 360.—If a contract is validly entered into on behalf of a 

1906 minor and there is ‘mutuality in such contract, it may be specifically 
enforced, but each case must depend upon its own particular circum* 

St|;}CCS. 

-R. Bhawal Sabu v. Baij Nath, 35 C. 320 = 3 M.L.T. 186 = 12 C.W.N. 256 

1907 *1260). 

-R. Hari Das Bairagi V. Udoy Chandra Das, 12 C.W.N. 1086 = 8 C.L.J. 261-— 

If a transaction is void, no rights in favour of either party can grow under 

1908 it, nor can it form the foundation of any estoppel.'^>is not necessary to 

have it set aside ; its invalidity may be set up *3 so^St to be 

It is incapable of being confirmed or ratified. 

-R. Jardomull v. Mahadev Prosad Sabu, 13 C.W.^ 768 = 1 Ind. Cas. 

724.—The question as to what are necessari«.Pfi^^*^^y'®^.gne3tion of fact 

1909 and law. The word “necessary “ is notconfinea*?aScrf to such 

articles as arc necessary to support life, but extends to articles fit to main* 

tain the particular person in the state, degree and station of life in which he is. 


enforced. 


MADRAS. 

-Appl. Machaima v. Usman Beari, 17 M.L.J. 78 ( 79 ).—A document executed 

1906 by a lunatic is void under S- 11, I.C.A. 

-Applied. Navakoti Narayana Chetti u. Loyalinga Chetty, 7 M.L.T. 238*1^ 

1909 M.L.J. 752 = 33 M. 312 = 4 Ind. Cas. 363.—A sale to a minor is void. 


BOMBAY. 

-Appr. Dattaram v. Vinayak, 28 B. 181 = 5 Bom. L.R. 916.—The ruling in 

■ 30 C. 539 (P.C.) proceeds upon the principle that a Court of equity can- 
1903 not say that it is equitable to compel a person to pay any moneys in 
respect of a transaction which against that person the Legislature has 
declared to be void. The decision in this case is also an authority for the proposition 
that the circumstances of a particular case may be such; that, having regard to S. 4l» 
Specific Relief Act, the Court may, on adjudging the cancellation of an instrument, 
require the party to whom such relief is granted to make any compensation to the 
other which justice may requite. 

R. Dharamsi v. Narotam, 5 Bom. L.R. 1041. 


1903 
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•R. Narayan v. Raoji, 28 B. 393 (397) =6 Bom. L.R. 417.—Where, in an 
application to execute a decree which provides for no interest, the decree* 
holder puts in a prayer as to the award of interest, and the judgment* 
debtor, accepting his liability to pay the decretal debt as well as interest, 
obtains from time to time adjournments from the Court to enable him to pay the 
amount, be (judgment*debtor) cannot, at a later stage of the proceedings, dispute the 
item of interest, and he is bound to pay interest from the date on which he admitted 
his liability to pay interest. 

-R. Chabildas v. Dayal Mowji, 6 Bom.L.R. 357.—Where a man employs 

another to act as his agent, the knowledge of his ager;^ derived in the 

1904 transaction must be imputed to him as though it were bis own knowledge. 
This rule is not founded on technicality but on substantial justice. 

-R. Mahomed v, BaiCooverbai, 8 Born. L.R. 1043 (1030).—Where thedefend- 

1904 by notice know the truth of a certain matter, the plaintifis cannot 

be estopped. 

-R. Bomanji Mancherjee v. Mahomed All. 7 Bom. L.R. 713 (718).—According 

1903 to I.C.A., a minor's contracts arevoid. O 

—R 


1908 


Monosseh v. Shapurji, 10 Bom. L.R. 1004 (1006). -If a party to a contract 
seeks to enforce a contract which is void under S. 12, I.C.A,, on account 
of the absence of capacity to contract in the other contracting party, it is 
not^^jmissible to^give equitable relief. However, statutory relief can be 
giveiyjl^er . Specific Relief Act, when rescission of a contract is asked for 

on this ground^ \ 

* great V. 

1808 |P-B-& Co. t). Bhagwandas, 10 Boro, L.R. 1113 (1125). 

- mandavv ^ Bank of Bombay, 11 Bom. L.R. 256 (266) 

CftB. 173—34 B. 72.—A member of a firm (including a joint family 
1909 firm) has power to bind the other members, whether they are minors or 
adults, (by means of negotiable instruments given in the name of the firm 
in favour of a bona fide holder for value. 

-R. P.R. & Co. V, Sbagwandas, 11 Boro. L.R. 333 {339)*2 Ind. Caa. 478.— 

1909 The Contract Act is exhaustive and imperative, so far as it goes. 


1904 


1906 


P. 


ALLAHABAD. 

Kamta Prasad v. Sheo Gopal Lai, 26 A. 842 (343) =A.W.K. (1904), 41.—A 
mortgage entered into by an infant is not merely voidable but void. Applic¬ 
ability of Sa. 64, 63, I.C.A., pointed out. ^ 

-R. Maharaj Singh y. Balwant Singb, 28 A. 508=8 A.L J.274 

==A.W.N. (1606). 117. 


_-R. Meghan Dube v. Ptan Singh, 30 A. 63 (88)=6 A.L.J. 14=A.W.N. (1908) 

10 .—The ruling iu 80 0. 639 (P.C.) only declares that a contract made by 
19 (yf a minor is void and not voidable, and does not apply to the case in which 
A contract is entered into by persons of fall age on behalf of a minor in a 
joint family- 
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-R. Jagarnath Singh v. Lalta Prasad, 5 A.L.J. 674 = A.W.N. (1908), 267 = 31 A. 

21 = 1 lod. Cas. 701.—Where persons who are in fact under age, by false 

1908 and fraudulent .misrepresentations as to their age, induce others to pur¬ 
chase property from them, they are liable in equity to make restitution 

to the purchasers for the benefit they have obtained, before they can recover possession 
of the property sold. Per Banerji, J. 

-R. Angad Singh u. Srinath Das, 3 Ind. Cas. 103.—A and B, of whom B was 

minor, took loan from C, and caused B the minor to execute a promissory 

1909 note in his name in lieu of the debt; held, the promissory note having been 
executed by a minor was void and created no liability either on A or B. 

-R. Shfam Lain. Ram Piari, 6 A.L.J. 947 =4 Ind. Cas. 706.—A minor executed 

a sale-deed in favour of the plaintiffs. The plaintiffs paid the sale-price 

1909 partly in cash for the maintenance of the vendor, and partly by discharg¬ 
ing a mortgage on the property which the vendor was bound to pay. The 

registration of sale-deed was refused owing to the minority of the vendor. Thereupon 
the plaintiffs sued to recover the money they bad paid , held, that they could not 
recover the money as the sale to them by the minor was void. 

-R. Ata Muhammad v. Rlusammat Saiqul Bibi, 7 Ind. Cas. 820 (833).—Under 

tbe#'.w of British India, a contract by a minor is void, and the possibi- 

1910 li^ of his attaining majority cannot convert his void contract into a 
contract which is not void. 


-R. Kanhai Lai v. Babu Ram, 8 Ind. Cas. 888.—In a suit brought for the recovery 

of money on a promissory note executed by a minor, the minor is compe- 
1910 tent to plead his infancy, even though he may^^'^c»-.ilty of fraudulent 
misrepresentation of his age at the time of exe</, *'-Jfae The 

minor is not liable to pay the money. S. 64 or 65 of the Contr^^ no application. 

-R. Kan Gaung v. Mi Hla Chok, U B.R. (1907). 2nQ V*®*’ ® ~ 

For an estoppel, there must bea representation, which *.,uCrces another to 
1907 alter bis previous position. The general law of the land is in no way 
altered by the law of estoppel. It is not allowed to enlarge the status or 
capacity of parties. 

-R. Kan Gaung u. Mi Hla Chok, U.B.R. (1907), 2nd Quarter, Contract, 5.— 

No effect can be given to a minor’s contract at the instance of either 
1907 party, and a minor cannot take advantage of it, even though it be for his 
benefit. 


CENTRAL PROVINCES. 

-R. Babu Jiwan Lai v. Raja Seth Gokuldas, 17 C.P.L.R. 13.—'A Government 

1901 ward stands on the same footing as a minor. 

-Appr. Mohammad Salimkhan v. Nago Matar, 1 N.L.R. 185.—A lease by a 

1901 minor is absolutely void. 

-R. Jairam v. B.alkrishnadas, 3 N.L.R. 72 (79).—A representation made to a 

1906 person who knows the facts does not amount to an estoppel. 

-R. Murray v. Murat Singh, 3 N.L.R. 171 ( 171 ).—The incompetency to alien¬ 
ate, fastened on the judgment-debtor and his representative in interest, 

1907 by S. 325-A (Act XIV of 1882) is a personal disqualification, and one 
which operates to make every alienation in contravention of the provi¬ 
sions of that section absolutely void, and of no effect against any person whatsoever. 
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—F. SiUram „ Ml H.rku B.i, i N.L.R, 28 (30).-Where both the parties to a 
1905 transaction know the troth as to matters therein stated, no question o( 
estoppel by false statement can arise. 


ODDR. 

—D. Hazari v. Min, 7 O.C. 181 (1831.-0ontract respecting minor's estate 
iWi made by his natural guardian not void, but voidable. 

PUNJAB. 

R. Indar Singh r. Natindat Singh, 33 P.R. 1904.-A sale of a minor's mo- 

tQM P«tyby a brother, who was neither a guardian legally entitled, nor a 

1903 natural guardian under the minor’s personal law, is niSl and void ab 

initio, and an act unauthorised and ultra vires, whether it be done in 
good or bad faith. 


-Expl. Allah Dad u. Budha. S2 P.R. 1904 = 85 P.L.R. 1904.-Where the 

mother of a Slahomedan minor mortgaged his properly for discharging old 
1903 mortgages by his father and for providing money for family expenses, and 
the minor sued to avoid the mortgage by his mother and a decree condi 
tional on refund of the mortgage-dobt was passed./leW. that, as the consideration for 
the mortgage consisted of necessary debts due by the plaintiff and mr^ey expended for 
his benefit, the Court had exercised a sound discretion in passing a conditional decree. 


-R. 

1906 


Ghulam Haidar Shah v. Ghulam 
(F.B.) = 43 P.L.R. 1907. 


Muhammad Khan. 23 P.W.R. 1907 


-Relied upM^.,^alak Ram u. Dadu, 7 Ind. Gas. 1000 = 112 P W.R. 1910 = 76 P 

plaintiff, when within 39 days of being sui juris, sold some 
1910 laC^ fefendant, who was not aware that the vendor was an infant 

but I 'V Vd and acted in good faith. Subsequently, the plaintiff 
sued for the p^if- I land on the ground that sale was void owing to his 

minority a^i^ mandarmi Held, that the plaintiff was bound, under S. 41 of the 

Specific jjj^.w.Und the purchase money before ho could recover possession of 

the property sold. 


-R, 

1908 


BIND. 

Aman Varu, 1 B.L.R. 221 (223).-S. 65. I.C.A., has no application if 
the sale was not discovered to be void, but was in Jaw known to be void 
ab initio. 


R. Aman w. Varu. 1 8.L.R. 221 (223).-Where the plaintiff seeks no equit 
j able relief, the maxim " be who seeks equity must do equity ** has no 
application- 


(15) - S. 65—See Limitation Act (XV of 

47=15 LA. 211. 


1877), No. 33, U A. 
•) 


(16)- S. n-Contract—Breach of—Alleged breach of warranty 

by vendor on a sale and delivery of goods—Burden of proof 
(1886) after acceptance, following upon an examination by purchaser 
Under five contracts for the sale of good Burma cutcb, to be 
delivered to a Calcutta firm in Calcutta by the vendors, who knew that it 
was bought for the export market. deUvery and acceptance foUowed upon 
a searching examination of the outoh by the purchaser. The latter having 


494 


CONTRACT ACT (IX OF \S72)-(Contmued). 

sent advices of this purchase to a New York firm, with which they were 
in partnership, parcels of cutch were sold to different buyers in America, 
to whom, under such “ forward ” contracts, the cutch was shipped in 
separate shipments by the Calcutta firm. On the arrival of the cutch 
objection was taken to its quality by the American buyers, who refused to 
take delivery. The Calcutta firm, thereupon, sued the vendors under the 
five contracts above mentioned. The burden of proof being upon the 
plaintiffs, w’ho had accepted the cutch after full examination in Calcutta, 
to prove th»^ breach of contract by the vendors by cogent evidence suffi¬ 
cient to rebut the presumption of due performance that arose from such 
acceptance, held, that this presumption was not rebutted in the absence 
of evidence as to the treatment of the cutch on its re-shipment by the 
plaintiffs, on the voyage from India to America and at the port of arrival. 
Gan Kiln S^vee v. Ralli Brothers ... 13 C. 237=13 I.A. 60 = 4 Sar. 722. 

( 17 ) —s. 73 —Applicability—Merger *of contract in decree—See Act 
XXII OF 188^(Oudh Rent), No. 3. 26 A. 299. 

( 18 ) _ —S. 135 — Principal and surety—Sliptilation against discharge 

of surety by time being given to the debtor —Pardah-nashin 
(1900) women as a class protected. The first of the two appellants 
represented the estate of a deceased sur€^#^^-Sbe re-p^nient 
by the borrower of money lent on his bond by the ^ The 

second was another surety. Both had agreed th/relation to 
the principal debtor they were to be regarded as 
upon default by him, to be in the position of debi»...».,»accti ^ 
amount secured, and thus not to be discharged from liability Vo consequence 
of any dealings between the bank and the principal debtor, whereby in 
the absence of this stipulation they would have been exonerated. 

Default was made by the principal, and time was allowed to him, by 
arrangement between him and the bank. 

Held, upon the construction of the contract, that the sureties were 
liable as principals upon the debtor’s default, and that the giving time did 
not cause their release from liability for the debt to the bank. 

The deceased surety, by birth a Kashmiri, had been, and was found 
by both Courts below to have been, intelligent and quite competent to 
manage business affairs, and to have executed of her own volition. Neither 
of the sureties could avoid liability in the absence of proof of misrepresent¬ 
ation, or undue influence, and no evidence was given of these. 

A woman, who is not a Pardah-nashin, cannot be regarded as under 
the same protection of law that regulates the contracting by women^ of 
that class. Where it is alleged that a woman, not of that class, is wanting 
in sufficient capacity for business, that fact must be proved, in order to 
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show that those who have contracted with her. in good faith, as an 
^iDary person, were legally bound to take special precautions. Bodges \\ 

The Delhi and London Bank, Limited ... 23 A. 137 = 27 la. 168 =S 

C.W.N. I^IOM.L.J. 279 = 2 Bom. L.R. 967 = 7 Sar. 767 


NOTES. 


BOMBAY. 

R. Shaik «. Amirbibi. 4 Bom. L.R. 146.-Where it was found 


1902 


that a lady appeared before the Registrar for registration of certain 
documents, that she stood as a witness in the box in a suit, that she put 
fh.f t, -a recovered rents from them in respStt of her house 

told af d rf ““M ■'Ot b 

treated as a pardanashxn lady, 

CALCUTTA. 

~R. Bindubathini c. Giridh,ri Lai, 12 C.L.J. 115 = 3Ind. Cas. 330.-The Court. 

lono ■'’? V^rdanaslnn women have 

1809 been fairly taken and that the party executing them has been a'free agent 

and has been duly informed of what she was about. 

-R.Alikian Bibi «. Ram BaranShab, 12 C.L.J. 357 = 7 Ind. Caa. 166.—If a lady 
is not pardanasUn. or though pardanashxn, is literate and^of considerable 
1910 intellectual capacity, the Court will not be inclined to interfere with a 
deed which has been prima facie properly executed by lier. or to interfere 
with transactions tyi^ her consent has been deliberately given. 


78. 


transactions t^|^cb fa 

Ta o drekfiiULi 


to a gteaK-ien of Banian—See Bani.\n, 18 C. 573 = 18 I.A. 


tification applies to what cases—See Champerty, 



manda. 

OWB cleR^^ 

V ^eent-ESect against principal—See Act 
XXII OF 1886 (OUDH Kent), No. 2, 25 A. 1. 

CONTRIBUTION. 

Suit for contribution between judgment-debtors—Decree against 
estate—Effect on co-pariners—Satisfaction in parts from time 
(1904) to time by different judgment-debtors—Interest running on 
balance—Accounts, principle of taking—Interest, calculation of 
Decree, payment of. by person holding money derived from estate on be- 
naif of all co-partners but on separate accounts—Effect of. B, the 12 annas 

Of an estate, and, after his death, his successors-in-interest. 
r^^d m wron^ul possession of the remaining 4 annas share from 1826 

inetitQted't^recovered possession. In 1862. they 

Oourt in 1876 'aeainofc ~ ^ I ® 

decreed (iir 1883)^ Betw^a ISef Md ^ 

«PU aooa and 1882 several changes had taken 
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place in the distribution of interests amongst the different branches of E’s 
family. On a question subsequently arising as to what each co-partner 
was liable to contribute in paying off the decretal amount, the High Court 
held that this was to be determined according to the share which each of 
them had in possession from 1826 to 1854 : 

Held (reversing the judgment of the Court)—That the cause of action 
in the suit was the wrongful enjoyment of the 4 annas share by the 12 
annas share-holders collectively as part of their family estate, and the 
decree whicTi followed, being in effect one against the estate, was against 
those who were co-partners when it was passed, and they were bound to 
contribute according to the shares they then held in the estate. 


The decree was satisfied by payments made from time to time on behalf 
of the several co-partners from 1883 to 1889. and during this period interest 
ran on so much only of the amount of the decree as for the time being 
remained unsi^isfied. In a suit for contribution instituted by one of the 
co-partners against the others in respect of the amounts so paid : 

That inasmuch as each payment, so far as it went, stopped 
the running of the interest on the decretal amount, the benefit of that 
cessation of interest ought to go in relief only of those,^ made the pay¬ 
ment and not of those who continued in default. 

were directed to be taken on the following priucipl/^-^V^^^fest was to 
be computed on the total principal of the judgmen/^^o^.*® date of the 
final extinguishment without regard to the sums^ f paid 

on account, and interest at the same rate on each 

the date of payment until the final satisfaction of the decree was to be 
credited in favour of the party on whose behalf it was paid, the decree 
depending on the result. 


One of the items paid on account consisted of a sura of money held 
bv the Garo Hill Government Treasury to the credit on the co-partners in 
separate accounts and derived from a portion of the estate which lay in 
the Garo Hill District. This amount was drawn in 1883, but one of the 
co-partners, H, proved that before that he had by suit established his right 
to a larger share in the estate than was represented by the amount held 
by the Treasury to his credit. The High Court in passing accounts held 
that H was entitled to credit out of the sum drawn from the Treasury 
proportionate to his share in the estate: 

Held {reversing the judgment of the High Court)—That the money 
not having been held on joint account, H was not entitled, for the purpose 
of tlie present suit, to credit for a larger sum than that which stood to 

his account. Jotindra Mofmn Lahiri v. Guru Prosunno Lahiri.., 

31 C. 597 = 8 C.W.N. 625=31 I.A. 94 = 8 Sar. 645. 
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PRIVY COUNCIL. - ^ 

, Note. -Expl. GuruProsaana Lahirir. Jotindra Mohua Lahiri, 35 C. 308«= 

1907 7 C.L.J. 454.—See under MESNE PROFITS, No. 10, infra. 

(2) Eight to—among members of an undivided Hindu family—See 

Hindu Law (Joint Family), No. 209,1 M.I.A. 366. 

(3) Eight to— among wrong-doers—See Act XVIII of 1876 (OUDH 
Laws), No. 5. 21 G. 496=21 1.A. 26. 

CONVERSION. 

(l) Effect of—by Hindu to Christianity, as regards succession—See 
Hindu Law (Succession), No. 405, 9 M.I.A. 195. 

CORPORATION. 

(1) Bank of Bombay — Shareholder's right to inspect and take extracts 
—Special interest and definite object, necessary—Suit for de- 
(1908) claration of right to inspect, in the nature of application for 
writ of mandamus— Gonditio'ns on which relief can be given. 
A suit brought against the Bank of Bombay by a shareholder for a declar¬ 
ation that he is entitled to inspect the register of share^lders and to 
copy and take extracts from such register is, in its nature, thoug^i not in 
its form, somewhat of the character of an application for a writ of manda¬ 
mus, and the principles regulating the issue of that prerogative writ 
should apply to a great extent to the granting of the relief prayed for in 

such a suit. 

A writ of mandamus will not be allowed to issue unless the 
applicant shows clearly that he has the specific legal right, to enforce 
which he asks for the interference of the Court, that he has claimed to 
exercise that right and none other, and that his claim has been refused. 

When, therefore, before the suit, the plaintiff claimed an absolute 
right to inspect and take extracts from' the Bank’s register of share¬ 
holders_to which he was not entitled—and was refused, but in the suit 

claimed a more qualified or restricted right, 

* held, that the suit could not succeed. 

The right to inspect the documents of a corporation which at Common 
Law belongs to every member of such corporation is not an absolute right, 
but is confined to oases where the member of the corporation has in view 
some definite right or object of his own and to those documents which 
would tend to illustrate such right or object. 

Where it appeared that the plaintiff had no special interest in any of 
the matters be complained of, or any interest other than or different from 
that of each member of the corporation, and had no definite right or object 
of his own to aid or serve in asking for inspection of the register, or right 

68 
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or object which the register would iliusfci-afce. but his object was to obtain 
the inspection in order to communicate with the shareholders with the 
view of securing their lielp in bringing about an improvement in the 
administration of the corporation’s affairs. 


Held, that no relief could be granted to the plaintiff. The Bank of 
Bombay v. Sulevian Somji ... ... ,2 c.W.N. 825 = 32 B. 466 

8 C.L.J. 103-10 Bom. L.R. 636=18 M.L.J. 355 = 4 M.L.T. 16 

= SA.L.J. 463 = 35 I.A. 130. 

BOMBAY. 

Jethabhai u. Chapsay, 11 Bom. L.R. 1014 (1029).—A person, 

who IS a trustee of a caste fund, has no legal claim to a roving inspection 

of all caste documents, on the ground that some of such documents may 

possibly be found to contain entries bearing upon questions of expenditure 
having some connection with the trust. 


Notes. 


1909 


R. Haroonu. Haji Adam, 11 Bom. L.R. 1267 (1274).-The right to inspect 
account books kept in connection with caste funds and properties is 
1909 not lin any sense a caste privilege. It is a legal right. It is preliminary 
to a right to assert a claim to property and is incidental to the right to 
recover property which may be lost to the caste by misuse or misappropriation. 

CO SHARERS. 

(l) S?iit concerning the joint property —.4s hcticeen tcnants-in-common — 
Befusal of decree for possession, for damages, or for an inhinc- 
(1890) tion—Hesistance of one co-sharer to another's entering, not in 
denial of his title, but to prevent his interfering loith cultivation 
by the former—Moncy-covipensation. Land being held by two persons in 
common, one of whom was in actual occupation of part, cultivating it 
as if it had been his separate property, the other attempted to enter upon 
the same land, in order to carry on operations thereon inconsistent with 
the work already being carried on by the former, who resisted and pre¬ 
vented this attempted entry. Held, that the resistance being made by 
the co-sharer in occupation simply with the object of protecting himself 
in the profitable use of the land in good husbandry, and not in denial of 
the other s title, such resistance was no ground for pi’oceedings on the 
part of the other to obtain a decree forfjoint possession, or for damages; 
nor would granting an injunction be the proper remedy. As the Courts 
in Bengal, in cases where no specific rule exists, are to act according to 
justice, equity and good conscience,so. on its being found that, where 
land was hold in common between the parties, one of them was in the 
act of cultivating a part of the land which was not actually used by the 
other, it would not have been consistent with this rule to restrain the 
former from proceeding with his proper cultivation ; but money-compen¬ 
sation, at a proper rate, in respect of the exclusive use by. and benefit to, 
the one, who. though possessing in common, was carrying on cultivation 
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for himself, not unsuitable in itself, was awarded between the parties. 
Title made by her transfer of her inheritance, through the daughter and 
heiress of a deceased member of a joint family of brothers, under the 
Dayabhaga, although her father had executed deeds dedicating his share 
of the family-property to trustees for the worship of the family-deity ; this 
dedication having been inoperative, because it was neither his, nor his 
brothers’ intention that the deeds should be acted upon, and he had never 
divested himself of his share. Watson and Company v. Ramchund Dull, 

18 C. 10=17 I.A. I10 = SSar. 535. 

PRIVY COUNCIL. 

Notes. D. Lachmeswar Singh v. Manowar Hossoin, 19 C. 253 = 19 I.A. 

48 .—Joint property being used consistently with the continuance of the 

1891 joint ownership .'ind possession, without exclusion of the co-sharers, who 
do not join in the work, there is no encroachment on the rights of any of 
them, as regards common enjoyment, so as to give ground for a suit. 

CALCUTTA. 

-F. Rohni Singh v. Hodding, 21 C. 340.—Pending an appeal against a decree 

allowing partition in a suit by a co-sharer, the latter got partition in 

1893 execution and settled tenants on the land. The decree being set aside in 
appeal, the defendant-co-sbarec was, by w-ay of restitution, entitled to be 
put in joint possession with the plaintiff {i.e., restored exactly to the position which he 
occupied before the Original Court’s partition-decree) and to evict the tenants settled 
un the land by the plaiotiff-co-sbarer. 

-D. Dilbar Sardar v. Hosoin Ali Repari, 26 C. 553.—A suit by a co-sharer for 

1899 joint possession without partition is maintainable. 

-R. Amba Debya v. Jnaooda Sundari, 4 C.L.J, 254 (256).—A suit for joint 

possession by a co sharer who had obtained symbolical possession and who 

1899 did not take steps for getting actual possession or partition will not lie 
against the other co-sharers whose possession cannot be said to be adverse 

to him. But the plaintiff would be entitled to her share of profits which the defendants 
received from the lands. 

- " Ex. Madan Mohun Shaba v. Rajab Ali, 28 C. 223 (227).—When one co-sharcr 
is holding possession of a certain land, dealing with it in a particular 

1900 manner and in the ordinary course, if, the other co-sharers are not satisfied 
with that course, their remedy is by a suit for partition. 

_Appr. Sreemutty AUrjan Bibeev. Sheik Ashak. 4 C.W.N. 788 (789).—Where 

one of the joint owners of a patni taluk excavates a tank on the laud, and 

1900 the excavation does not result in substantial injury to the other owner, 
the latter has no right to have the tank filled up or the land restored to 
its former condition, but he is entitled to a declaration of title to the extent of bis share. 

_R. Ram Sankat Bhaduti u. Jnanada Sundari Debya, 5 C.L.J. 287 (268).—A 

co-shacer who obtains exclusive possession of the land through the tenant 
must compensate the other co-shaters for the loss of their share of the rents. 

_R. Ram Mohan Pal v. Sheikh Kachu, 1 C,L.J. 1 (P.B.).— The result of the 

purchase by a co-sharer landlord of the occupancy-holding of a tenant is 

1903 not the extinction of the tenancy right altogether, but only of bis occu¬ 
pancy right in the holding. 


# 
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-D. Mahesh Narain y. Nowbafc Pathak; 32 C. 837 = 1 C.L.J. 437.—A tenaot-ia- 

commoD cannot be held liable to his co-tenants for damages for use and 

1905 occupation of joint property, unless there has been waste or an ouster of 
his co-tenants. 

-D. Surendra Narain Sinha v. Hari Mohan Misser, 33 C. 1201 = 9 C.W.N. 87.—It 

is not open to a co-sharer, who appears first on the field, to grab posses- 

1906 siou, to the exclusion of others, of land newly formed as an accretion to- 
the old estate. 

-F. Dijeudra Narain y. Purnendu Narain, 5 Ind. Cas. 173 = 11 C.L.J. 189.—' 

Whether any given act will amount to an ouster or not depends upon 

1910 whether the act is or is not consistent with the common title. The sole 
occupation of a part of the common estate by one co-owner does not 
inevitably imply an ouster of the other co-owners. 

-Relied upon. Brabmamoyee y. Gopi Mohan, 7 Ind. Cas. 124.—If it should be 

found that one co-sharer is in the act of occupying a portion of the land 

1910 which is not being actually used by another, the former should not be 
restrained in his occupation. 

MADRAS. 

-R, Ittappan v. Manavikrama. 21 M. 153 (159, 165) =8 M.L.J. 92.—As be¬ 
tween tenants-in-common, possession of one tenant is possession of all, 

4 * 

unless there has been an actual ouster. 

ALLAHABAD. 

1894 -R. 14 A.W.N. 127. 

-R. Ram Charan Rai u. Kauleshar Rai, 27 A. 153 = A.W.N. (1904), 199.-Co- 

owners dispossessed of their joint possession were held entitled to a decree 

1904 for joint possession, and not merely to one declaring their right to such 
possession. 

-R. Phani Singh y. Nawab Singh, 28 A. 161 = A.V/.N. (1905), 233.—Where 

one co-owner is in exclusive possession and enjoyment of the holding, the 

1905 other co-owners would bo entitled to a declaration that they and the other 
co-owner were joint owners and that they were entitled to an account of 

the profits received by the other, but could not obtain au injunction restraining the 
other from dealing with the holding without their consent. 

CENTRAL PROVINCES. 

Wasudeo Balwant y. Sakharam Kunbi, 13 C.P.L.R. 153 ( 154 ).—Where a 
co-sharer purchases an occupancy holding, the other co-sharers are entitled 
to joint possession on paying their quota of the purchase-money. 

Padam Singh v. Sahadeo Sao, 14 C.P.L.R. 76.—The Court would be 
justified in granting an injunction restraining a co-sharer, who attempts 
to take exclusive possession, from taking such possession, if the other co¬ 
sharers apprehend loss by such act. But. if he has already taken such 

a Court should not deprive him of such possession, except on very strong 

* 

Ram Dayal y. Gulabia Bai. 4 N.L.R. 120 (126).—A claim for joint or 
common occupation by one co-owner against another, who acquired the 
tenant’s right and thereby became the exclusive occupant or cultivator of 
the land in question, is one to be dealt with subject to principles of equity» 
and any unreasonable delay in advancing it must defeat it. 


-R. 

1899 
-R. 

1900 

possession, 

grounds. 

-R. 

1908 
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D. HyatKhaa u. Button Khan. 3 Ind.Caa. 54=S N.L.R. lOS.-Prinw facie a 

entitled to joint possession of every part of the 

809 common property, and if his co-tenant wishes to resist his claim, the 
latter should show special circumstances entitling him to retain exclusive 
possession of some part of the common property, such as bis having been allowed to 
remain in possession of the land for some time and spend money on it. 

Relied upon. Moolchand o. Chittoo, 5 Ind.Cas. 431 = 6 N.L.R. 12.—Theright 
recognised by S. 90, Trusts Act, is not an absolutely vested right or a 
1909 right which can be enforced by an unconditional decree for joint possession, 
without any regard to the nature of the property or the equities arising 
in the case from the conduct of the patties. 

PUNJAB. 

Expl. & D. Mussammat Budhwanti v. Mussammat Bishen Kour 59 P L R 
1901 1902 = 73 P.R. 1902. 

(2) -Co-sharer-landlords—Separate collection—Right of sharer to 

sue for whole rent making co-sharers defendants—See Act VIII OF 1885 
(Bengal Tenancy). No. 9. 35 C. 331. 

(3) -Co-sharer paying revenue through larabardar—Co-sharer in 

possession of a separate cbak—Non-resident co-sharer—Effect—See \CT 
XVIII OF 1876 (OuDH Laws), No. 2, 9 C.W.N. 129. 

COSTS. 


(1) -A defendant did not appeal from an interlocutory decree, but 

proceeded in the Master's office in respect of the matters in- 

(18S3) eluded in the accounts; but, before the general report was 
made by the Master, he appealed from such interlocutory 
decree to England. In reversing such decree, the Judicial Committee 
ordered him to pay the costs of the proceedings in the Master’s office, 
and remitted the cause to the Court below, with directions, that the costs 
payable to the defendant upon the dismissal of the bill, and the costs 
payable by him consequent upon his proceedings in the Master’s office, 
should be set off. the one against the other, and the balance paid to the 
party entitled to the same. v. Wallace, 8 Moo. P.C. 378=1 

EquityRep. 309=1 Sar. 453 = 5 M.I.A. 372. 

For notes, see under “SETTLED ACCOUNTS,” No. 1, infra. 

(2) -Appellant's costs in the Court below aUowed, and suit refer- 

Supreme Court to tax the same. 

Uoon; Sreemutty Rabutty Dossee v. Sibchunder Mullick 

I Sar. 404=6 M.I.A. I. 


(3)-In reversing the judgment of the Court below, the Judicial 

Committee remitted the causa with certain directions, leaving 

(1884) the question of the aUowance of costs in the discretion of 
the Court below. Gopeekrist Qosain v. Gungapersaud Gosain 

4 W.R. 46 {P.C.) = | Sap. 493 = 6 M.I.A. S3. 
For notes, see under BBNAMEB TBAN8ACTION8, No. 1, at pp. 219-222. supra. 


4 



502 


COSTS— (Continxied). 

(4) -In circumstances respecting the enforcement by Government 

of their claim to resume Ghaiwally lands, the Judicial Com- 

(1855) mittee, in reversing the decree of the Special Commissioners, 

decreed all the costs incurred in the proceedings in India and 

in this Court to be ijaid hy the Bengal Government. Rajah Lelanund 

Sinr/h Bahadoor v. The Government of Bengal, 4 W.R. 77 (P.C.)=* 1 Sar. 505 

= 1 Suther. 248 = 6 M.I.A. 101. 

For note?, see under SERVICE TENURES, No. 1. in/ni. 

(5) -Where there had been an irregularity in the Court below in 

the reception of evidence, the Judicial Committee, in affirm- 
(1855) ing the judgment of the Court below, refused to give costs 
of appeal. Rajah Bomviarauze Bahadur v. Rangasamy Mudaly, 

I Sar. 536 = 6 M.I.A. 232. 

(6—9)-Costs awarded to a successful appellant upon appeal, and in 

all the proceedings in India from the commencement of the 
(1856) suit. The costs incurred in India to be recovered there. 
Bamundoss Mookerjea Omeish Chunder Raee ... 

1 Sar. 542 = 6 M.I.A. 289. 

(10)- SeextriUj for —Bengal Eeg. XIV of 1829, S. 2, cl. 1, enacts 

that every person, being an inhabitant of a foreign territory, 
(1859) shall bo required to furnish security for costs: such security 
to be furnished by a plaintiif, or appellant, within six weeks 
of the date on which his plaint or appeal is filed ; and that unless such 
security be so furnished, the suit of such person, if plaintiff, should not be 
proceeded with, or appeal admitted, unless he had furnished the necessaiy 
security to cover costs in the appeal. 

Appeal to the Sadder Court from a decree of the Zillah Court b> a 
party then temporarily absent in England, but having veal estates ana 
factories within the jurisdiction of the Court. No security was furnishe 
by the appellant's Vakeel within six weeks after lodging the appeal. T e 
respondent, in the first instance, put in an answer to the reasons of appea 
filed by the appellant, but afterwards filed a petition for dismissal for non- 
compliance with the requirement of Bengal Regulation XIV, 1829, S. * 
cl. 1, contending that the appellant was a resident in a foreign territory, 
and had not furnished security within six weeks as required by tha 
.Regulation. The Sadder Court held that such security ought to have 
been furnished by the appellant, who. residing in England, pendente h e. 
was to be considered as resident in a foreign territory within the meani 
of the Regulation, and dismissed the appeal. 

Such judgment reversed on appeal by the Judicial Committee, and t o 
suit remitted to India for trial, on the ground that the Sadder Court a 
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uofc, by Kegulation XIV of 1829, any power ex viero motic to dismiss the 
appeal, as the appellant was guilty of (1) no default under that Regulation, 
not having been called upon by the respondent or the Court to furnish 
security for costs; (2) or of laches, in not voluntarily offering security; 
the Regulation providing only that a suit, or appeal, should not be pro¬ 
ceeded with until security was furnished. Wise v. Jugbundoo Bose 

12 W.R. 229=1 Sar. 698 = 7 M l.A. 431. 

CALCUTTA, 

NOTE.--F. Hufazutoollah Chowdry y. Humecdbur Rohmaa, 6 W. R. Mis. 

123 (124).—The respoodent would not be entitled to demand security for 
1866 costs after notice bad been served on him of tbe appeal to the Privy 
Council and after be bad engaged counsel to defend him therein. 

(11) -Decree appealed from reversed, with all the costs a purcha¬ 

ser bad been put to in the proceedings in India and upon 
(18S9) appeal. The costs of the execution-creditor ordered to be paid 
by the purchaser, and charged by him in his costs against the 
Government. Sumbhoolall Girdhurlall v. The Collector of Surat 

4 W.R. 55 {P.C.)=I Sar. 713=1 Suther. 387 = 8 M.LA. I. 

For notes, seo under TODA GIKAS, Nos. 1 and 2, infra. 

(12) —A decree of an appellate Court in India obtained after a com¬ 

promise, held, in the circumstances, fraudulent, and set aside 
(1859) with costs. Raimoku7i Gossain v. Gournwhun Gossain 

4 W.R. 47(P.C.)=1 Sar. 723=1 Suther. 378 = 8 M.I.A. 91. 

CALCUTTA. 

NOTES.--R- Pcotap Chundor Dass y. Arathoon, 8 C. 4S5 (488).—See under 

1882 BabristEB, No. 1, 9 B.L.R. 460 = 14 M.I.A. 203 at p. 219, supra. 

For further notes, see under HINDU LAW (Partition), No. 267, mfra. 

( 13 ) --Where an appeal was affirmed upon wholly different grounds 

from those relied upon by the Court below, the dismissal was 
(1860) ordered to be without costs. Fischer v. KamalaNaicker ... 

3 W.R. 33 (P.C.)= I Suther. 395=1 Sar. 733 = 8 M.I.A 170. 

For notes, see under CHAMPERTY, No. 1, at pp. 273—275, supra. 

( 14 ) .-Suit by Government to recover costs incurred by tbe Bast 

India Company in prosecuting, under Statute 3rd and 4th 
(I860) Will. rV, 0 . 41, a dormant appeal. The Government of Ben¬ 
gal V. Mussumat Shurruffutoonnissa 

3 W.R. 3l(P.C.)=*ISar. 749=1 Suther. 405 = 8 M.I.A. 225. 
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COSTS— (Continued). 

^ 5 )_In ordinary circumstances, an Order in Council obtained 

upon an ex-parte petition, which omitted to state the true 
(1861) facts, will be discharged with costs; but if there has been 
laches in applying to discharge the Order on the part of the 

respondent, no costs will be given. Mohun Loll Sookul v. Bebee Doss . . 

1 Sar. 792= I Suther. 458 = 8 M.I.A. 193. 


NOTES. 


1882 


1905 


R. 


PRIVY COUNCIL. 

_ R. The Musaoorio Bank V. Raynor, 4 A. 500 = 9 I.A. 70.—A material 

mis-statement of fact, discovered after leave to appeal is given, is sufficient 
to enable a Court to revoke its former order. Bad faith is not an essentia 

element. 

BOMBAY. 

In re Tare RrUnsey Arjeon, 7Bom. L.R. 961 (9631.-Wh=re, on a negli¬ 
gent misrepresentation that all creditors consented to a composition, an 
Lder allowing withdrawal of an insolvency petition was made, the order 
was refused to bo cancelled, having regard to other circumstances of the 

case. 

_Relied upon. Chunilal Tulsiram u. Mulabai, 6 Ind. Cas. 903 

Bora*^ L R 486.-Where a Court has done something, which the Court 

1910 ought not to have been asked to do, either by accident or -=8 

still the eBect is just the same as if the Court has been induced to make 
an order, which, if the facts were fully before it, it would not, or might not, have 

induced to make. 

PUNJAB. 

__R. Nihal Devi u. Kisbore Chund, 8 Ind. Cas. 999 (1040)-142 

1910 P.W.R. 1910 = 97 P.R. 1910. 

(16)- of application for re-admission of dismissed appeal—of ap 

peal in England where Lower Court's decree reversed 

(1861) reversing the decree of the Sndder Court, the " 

Court that the costs of the application to re-admit the appea 

should be paid by the appellants, was oon6rmed ; but app^* ^ 

were successful in obtaining a reversal of the decree of the , 

the costs of the appeal in England against such decree were ordered 

U b, bh. Ob- 

(n)-Charge, of h.ud, forgery, eerl perjury, having baee m^e by 

the respondents against the appellant, the party w P 

(1862) pounded the Will, costs of the Court 

appeal to England, were, upon the reversal of the 

the Sndder Court, ordered to be paid by the 

Bao V. Huree Plinth Bhao ... Marsh. 436=1 Sar. 843- 9M.1.A. 

For notes, see under HINDU LAW (WILLS), No, 4W, xnfra. 
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(18)-UpoD a reversal of a decree of the Sudder Court, costs of the 

u ordered to be refunded, and 

(1864) the Court below directed to deal with those costs and aU 

other costs, including those of the appeal, according to the 
result of the enquiry. Rajah Lelamnd Singh Bahadoor v. Maharajah 
Moheshiir Singh Bahadoor ... 3 W.R. 19 (P.c.) = 1 Suther. 578 = 2 Sar, 

74=10 M.I.A. 81. 

PRIVY COUNCIL. 


Notes. -^Explained. 

1880 (P.C.). 


Lelanund Singh v. Lacbmunur Singh, 10 C.L.R. 169 


CALCUTTA. 

- of petition of Court of Wards on behalf of the 

1871 Raja of Darbanga. 7 B.L.R. 730 (737) = 18 W.R. 191 , 

(19) —-Where a partial alteration was made by the appellate Court 

in the decree of the Court below, as to the rate of interest 
(1865) awarded, but in other respects the decree was confirmea, both 
parties were directed to pay their own costs of appeal. 

Murtunjoy Ghtickcrbutty V. Cockranc ... 4 W.R. l (p,c.) = 2 Sar. 124 = 

1 Suther. S92=I0M.I.A. 229. 

BOUBAY. 

1882 Note. -R. Ranchodji v. Lallu, 6 B. 301 (306). 

(20) -A slight modification as to the rate of interest, held not 

(1866) s^fiScient to deprive the respondent of costs of appeal. Lalla 

Bunseedhurv. Eoonwur Bindeseree Dutt Singh 

2 Sar. 167=10 M.l.A. 454. 

For notes, see under Hindu Law (Guardian AND Minor), No. 126. infra. 

(21) -Directions given in taxing costs to disallow all expenses 

occasioned by the insertion in the manuscript of unnecessary 
(1866) matters. Tarakant Bannerjee v. Piiddomoney Dossee 

5 W.R. 63 (P.C.) = 2 Sar. 184 = 1 Suther. 631 = 10 M.l.A. 476 


ALLAHABAD. 

1898 Notes. R. Shib Cbaran Lai v. Baghu Nath, 15 A.W.N. 47= 

jL7 A* 

- R. Baldeo Singh y. Dharam Kunwar, A.W.K. (1904), 6 = 26 A. 234.—Although 

it ia advisable that in appealable cases a Court should record its findings 

1903 upon important issues in a suit or appeal other than the issue or issues 
upon the determination of which the decree is based, the findings on such 

issue or issues ought not to form part of the Court’s decree. 

CALCUTTA. 

-Molttiamad v. Hari Oharan Pal fl G W M 

1904 60 (83,67). . » 

64 
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(22)-The plaintiff claimed as damages a larger sum than the 

appellate Court ordered. No costs were given in the appeal. 

(1866) Held, following the practice of the Courts in India, that, as 

the plaintiff recovered a less amount than he laid claim to in 

his plaint, his costs in the Court below were to be apportioned to the 

amount recovered, and not to the sum claimed. 2Iudhicn Mohun Doss v. 

GoklilDoss .. 5W.R. 91 (P.C.) = 2 Sar. 202=1 IJ.N S. 269 = 

1 Sucher. 644= 10 M.I.A. 563. 

MADRAS. 

NOTES.-R. Veiu Pillay r, Ghose Mahomed, 17 M. 293 (296). Generally, 

costs must be apportioned in proportion to the amount actually re* 

1893 covered, and not to that claimed. 


CALCUTTA. 

--—R. Edward Wilson v. Kanhya Sahoo, 11 W.R. 143 (144). In a suit for 

damages on account of the plaintiff being wrongfully restrained by au in- 

1869 junction from building indigo vats, no damages were given, special 
damages being the gist of action, and the plaintiff not having proved 

that ho was ready with the indigo plant. 

-R. Daswant Singh v. Syed Shah Ramjan Ali, 6 C.L.J. 398 (403).—The 

plaintiff was given the full amount of costs as allowed by the decree of 

1907 the lower Court and not merely in proportion to the sum decreed in appeal, 
in a case where there were no merits in the defence and where the 
plaintiff was placed in a position of great difficulty through no fault of his. 

For further notes, see under DAMAGES* No. 3, iiifTd* 


(23)- Appellants having a conwion interest—Separate appeals. lu 

an appeal from the Sadder Court, the appellants, by the leave 
(1868) of that Court, appealed separately to the Queen in Council. On 
reversal of the Sudder Court’s decree, it appearing that the two 
appellants had a common interest, only one set of costs of appeal were allow 
ed in moieties to the separate appellants, upon one appeal. Shah Mtikhun 
Dali v. Baboo Sree Kishen Singh ... 11 W.R. 19 (P.C.) = 2 B.L.R. 44 (P-C.) 

= 2Suther. 190 = 2 Sar. 403= 12 M.I.A. 157. 


For notes, see under APPEAL, No. 135, at p. 200, satpra. 

(24)-Costs of the appeal directed to be taxed and to be costs m 

, the cause to be dealt with by the High Court. Bajah Sahtb 
Perhlad Sein v. Doorgapersaud Teivarree ... 12 W.R. 6 (P.C.) 

= 2 B.L.R. Ill (P.C.)=2Sar. 429 = 2 Suther. 225 = 12 M.I.A. 28 . 


(25) 


_As the miscarriage of the suit was occasioned by the manner 

in which the issue was framed by the Judge, the costs o 

(*869) appeal were directed to be costs in the cause. Eajah 

Perhlad Sein v. Bun Bahadoor Singh ... 12 W.R. 6 (P- ■ 
= 2 B.L.R. HI (P.C.)=2 Sar. 430 = 2 Suther. 225 (239)= 12 M.I.A. 2 

For notes, see under EVIDENCE, No. 58, infra. 
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(26) -As to costs, held, on a remittal of tbe case to the High 

Court, that, if the respondent failed to appear in the High 
(1869) Court, or if the appeal should be decided against him, the re¬ 
spondent was to pay the appellant’s costs of the appeal in 
England, and the costs (if any) paid under the decree of the High Court 
were to be repaid to him. Kalee Pershad Tewarrea v. Lalla Binda Lall, 

2Sar. 476= 12 M.I.A. 343. 

PRIVT COUNCIL. 

Note. -R. Ganesh Lai Tewari v. Shamnarain, 6 C. 213 

(21S) (P.C.). 

(27) -Suit remitted to India, with liberty to amend pleadings. 

(1869) Costs of appeal to abide the result of the re-hearing. IkhaloO' 

dowlah V. Sak Bunarsee Doss ... 2 Sar. 463 = R. and J.’s 

No. 8. (Oudh)=l2 M.I.A. 507. 


(28) 

(1869) 


— Quare —Whether, in estimating the appealable value, 
Rs. 10,000, costs of suit can be added to the principal and inter¬ 
est decreed. Nilmadhub Doss v. Bishumber Doss 

12 W.R.29 tP.C.) = 3 B.L.R. 27 (P.C.) = 2Sar. 489 = 2 Suther. 

257*13 M.I.A. 85:. 


MADRAS. 

NOTES.——R. Te Makki, 19 M. 350.—When, apart from other reliefs 

claimed in an appeal, the appellanb claims relief in respect of the assess- 
1896 meat and apportionment of costs in the Lower Court, tbe appeal ought to 
be valued and Btam(>ed in respect of such costs. 

For further notes, see under HINDU L.\W (ADOPTION). No. 5, infra. 

( 29 ) - Delay in bringing appeal after leave to appeal was granted — 

Costs disallowed. Where there had been great and unexplain- 
(1870) ed delay, after special leave to appeal had been granted, in 
bringing tbe appeal to a bearing, the Judicial Committee, in 
reversing the decree, refused the successful appellanb his costs. Pattabhi- 
raviier v. T^encatarow ^fiicken ... IS W.R. 35 (P.C.)= 7 B.L,R, 136 

=2 Sar. 623=2 Suther. 410=13 M.I.A. 560. 

( 30 ) _Costs incurred by a Hindu widow as guardian of her hus¬ 

band’s adopted son, in an appeal which was withdrawn when 
(1870) the adopted son came of age, directed to be recouped from 
the adopted son’s estate. Eanee Bistoopria Putmadaye v. 

■m-ndDhul^ ... - l5W.R.I9(P.C.)=6B.L.R. I90(P:c.)=2Sar. 

: . . 631=2Suther. 391 = 13 M.I.A. 602. 
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(31) -On reversal by the Judicial Committee of the decree of the 

High Court, such costs, as were allowed bv the practice of 
(1871) the Courts in India to a successful plaintiff suing in forma 
patiperis, and paid, were ordered to be restored to the defend- 
ant. 

As the heir-at-law in contesting the appointment of an adopted son 
had a decree of the High Court in his favour, no costs of appeal were 
given on such reversal. Bajendro Nath Holdar v. Jogendro Nath 
Banerjec ... ISW.R. 41 (P.C.| = 7 B.L.R.2I6 = 2 Sar. 666 = 2 Suther. 422 = 

14 M.I.A. 67. 

For notes, see under HINDU LAW (ADOPTION), No. 57, infra, 

(32) -As the respondents had not applied in the first instance to 

dismiss the appeal on the ground of incompetence, but had 
(1871) allowed the case to proceed to the hearing of the appeal, costs 
nomine expensarum only were allowed. Noonshee Ameer Ali 

v. Maharanee Inderjeet Singh ... 9 B.L.R. 460 = 2 Suther. 479 = 2 Sar. 

731 = 14 M.I.A. 203. 

(33) - Costs given bxj Privy Council — Interest on — Practice. Costs 

(1872) Siven by the Privy Council do not carry interest unless the 

contrary is expressed in the order. Gopce Kissen Gossamee v. 
Brindabun Chnnder Sircar ... ... ... I9W.R.41 (P.C.). 

CALCUTTA. 

1878 Note, -R. Kashee Pershad Sen v. Jamir Paikar, 2 C.L.R. 

26S (267). 

(34) - Practice—Grounds of appeal. If grounds of appeal which 

are absolutely untenable are joined with grounds which are 
(1881) tenable, in order to bring a case within the rule as to the value 
authorizing an appeal as of right, this matter may be consider¬ 
ed in regard to the question of costs. Hurro Durga Chowdhrani v. Surut 
Stoidari Debi ... ... ... 8 C. 332 = 9 I.A. I =4 Sar. 304. 

(35) - Set-off of costs ordered on the disposal of a preliminary point 

against costs atuarded at the final disposal of the sxtit—Costs of 
(1882) partly-successful appeal. It is not the usual practice, when 
costs of an interlocutory proceeding have been disposed of, to 
consider that an award of the general costs of the suit interferes with the 
order as to the partial costs. A prior decree having given the costs in¬ 
curred on the disposal of a preliminary point to the party successfully 
raising it, a later decree, without expressly referring to the former, gave 
the costs of the suit, generally, to the opposite side. Held that the costs 
due under the prior decree should be set off against those due under the 
later. Although an appellant only partly succeeded in his appeal, the 
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whole of his claim having been opposed in the Courts below on an un¬ 
tenable ground, held that there was no reason for departing from the 
general rule that the defeated party should pay the costs. Radkapersad 
Singh y. Ram Parmesiuar Singh ... 13C.L.R. 22=9 C. 797 = 10 I.A. II3 

= 4 Sar. 421. 

(36) -to follow the result of suit—See Abatement, No. 1, 5 W R 

59 (p.C.)=l M.I.A. 470. 

(37) -An appeal for—not entertained by the Judicial Committee— 

See Practice, No. 139, 5 W.R. 59 (P.C.)=1 M.I.A. 470. 

(38) -of appeal refused—See Appeal, No. 71, 5 M.I.A. 137. 

(39) -Deposit of Government Securities in the Sudder Court_ 

Restoration of appeal—See Appeal, No. 107, 6 M.I.A. 204. 

(40) -cannot be added to sura awarded in calculating appealable 

value—See Appeal, No. 21, 8 M.I.A. 262. 

(41) -Non-liability of stranger to suit for—in the absence of malice 

and want of probable cause—SeeCHAMPEUTY, No. 4, 2 C. 233“4 I.A. 23. 

(42) -Interest on—cannot be given in execution unless decreed 

See Interest, No. 13, 3 C. 161—4 I.A. 137. 

(43) -occasioned by the introduction into the record of unnecessary 

and irrelevant matter disallowed—See Res Judicata, No. 38, 8 M. 219 = 
12 I.A. 16; and Practice, No. 170, 11 C. 244 = 12 I.A. 7. 

(44) -Case in which no order was made as to costs, the appellant 

having put in fabricated documents—See Practice, No. 160, 13 I.A. 20. 

(45) -Suit against an agent by his principal for an account— 

Agency falsely denied in toto -Whole costs ordered to be paid by the 

agent—See Principal and Agent, No. 10, 14 0. 147 = 13 I.A. 123. 

(46) -of parties, when award is invalid owing to its not being made 

within time fixed by Court, how to be dealt with—See Civ. Pro Code 
(Act XIV of 1882). No. 64, 13 A. 300 = 18 I.A. 65. 

(47) -Decree of lower Court affirmed after much additional evi¬ 

dence taken—Costs against appellant—Practice—See Practice OP Privy 
Council, No. 152, 2 Knapp, 265. 

(48) -Suit on bond by disqualified proprietor—Bond set aside_ 

Costs—See Contract Act, No. 3, 31 A. 386. 

(49) -Appeal to Privy Council—Inclusion of irrelevant papers not 

objected to by respondent—Costs allowed—See Hindu Law (Widow) 
No. 452, 34 G. 329. 

( 50 ) -against Government- Power of Privy Council to allow—See 

Legal Practitioners, No. 2, 33-C. 151. 

(51) ^-Delay in prosecuting appeal—Effect on—See MORTGAGE 

(.redemption), No. 65, 31 0. 332. 

. . ( 52 )-Costs to successful appellant where appeal not prosecuted 

with diligence— See Hindu Law (Joint Pamilt), No. 226, 25 A: 407. •• 
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(53) -Successful party pleading false case—Costs disallowed—See 

Mortgage (Kedemption), No. 60, R. & J.’s No. 19 (Oudh). 

(54) -Respondents in the same interest—One set of costs— 

Practice—See Civ. Pro. Code (Act VIII op 1859), No. 2, 18 W.R. 163. 

(55) -Both parties in pari delicto —Right to costs—See MINOR, 

No. 3, 18 W.R. 230. 

COUNSEL. 

(1) Right of two—to be heard—Separate interests—See PRACTICE, 
No. 174, 6 W.R. 38 (P.C.) = 3 M.I.A. 138. 

(2) -See Legal Practitioner. 

COURT. 

(1) Supreme — of Bombay — Practice in Admiralty Causes. The prac¬ 

tice of the High Court of Admiralty in England regulates pro- 
(1851) ceedings in the Supreme Court at Bombay in Maritime causes. 

Loughnan v. Haji Joosub Bhulladina ... 7 Moo. P.C. 373 

= 1 Sar. 410 = 5 M.I.A. 137. 

(2) Impxitation against Ruler of a Native State—Commissioners 

appointed by Government for enquiry and report—not a Court, 

(1904) A tribunal of Commissioners appointed by the Viceroy and 

Governor-General of India in Council for enquiring into, and 

reporting upon, the truth or otherwise of an imputation against the Ruler 

of a Native State is not a—. No appeal lies from such a Court, if it were 

one, to the Privy Council. In re Maharaja Madliava Singh 

32 C. I =8 C.W.N. 841 =8 Sar. 731 =6 Bom. L.R. 763 = 

1 A.L.J. 691=31 I.A. 239. 

(3) -Power of, to settle a scheme—See RELIGIOUS ENDOWMENTS, 

No. 3, 13 C.W.N. 26. 

(4) -Difficulty of Judges, who have not seen and heard the wit¬ 
nesses, in refusing to adopt the conclusions of fact of those who have- 

See Will, No. 17, 32 M. 400. 

(5) -Possibility of media concludendi being the same in other 

actions gives the Court no power to pronounce upon them—See POSSES¬ 
SION, No. 7, 35 C. 189. 

(6) -Judge of fact can in proper cases have regard to probabilities 

— See Evidence Act, No. 40, 34 C. 129. 

( 7 ) -Committee of Oudh Talukdars not a “Court ”—See Civ. PRO, 

Code (1882), No. 8, 29 A. 519. 

COURT FEES ACT. 

(1) Sch. II, Art. 17, cl. (i)—Civ. Pro. Code, S. 283Suit tinder— 
Stamp on the plaint—Declaratory suit and injunction—Value 
(4907j of suit. Where a suit is brought under S. 283 of the Civ. 

Pro. Code, the proper Court-fee payable on the plaint is Rs. 10 
under cl. (i) of Art. 17 of Sch. II of the Court Fees Act. 
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COURT FEES kCT—{Concluded). 

When a suit asks for a declaration and for an injunction, it is not 
one merely for a declaratory decree, but also for consequential relief. 

When a plaintiff seeks to challenge a decree in execution of which 

• 

his property has been attached, the value of the action is the value to the 
plaintiff, so that, if the execution debt exceeds the value of the property, 
the latter is the value of the suit, and if the execution debt is less than 
the value of the property, the former is the value of the suit. 

Id suits to set aside summary decisions, as also in those dealing with 
arbitration awards, the amount of Coui’t fees payable on the plaint does 
not depend upon the value of the suit. Bibi Phul Kumari v. Gansyavi 
Misra ... 7 C.L J. 36 = 35 C. 202 = 35 I.A. 22= I2C.W.N. 169= 10 Bom- 
L.R. I = I7M.L.J. 618 = 2 M.L.T. 506= M Bur. L.R. 41=5 A.L.J. 10. 

COURT OF WARDS. 

(1) -To entitle a female disqualified landholder, whose estate is 

in charge of the Court of Wards, to take advantage, by way 
( 1867 ) of defence to an action brought against her, of the provisions 
of Ben. Reg. LII of 1803, in respect of her non-liability for 
bond debts contracted by her, the course pointed out in that Regulation 
must bo strictly followed. 

The provisions of Ben. Reg. LII of 1803, (extending Ben. Reg. X 
of 1793i to the North-Western Provinces), are identical with the former 
Regulation. Mohwnmiul Zahoor Ali Khan v. Mjtmmai Thakooranee 
Butta Koer ... 9 W.R 9 (P.C.) = 2 Sar. 320 = 2 Suther. 107= 11 M.I.A. 468. 

PRIVY COUNCIL. 

Note.' D. Balkrishaa t>. Masum'.i Bibi, 5 A. 142=9 l.A. 182 — In this case 
the proprictrciis being disquali6ed, her estate was duly placed by the 

1882 Government under the Court of Wards under S. 7 of Reg. LII of 1803 
and. on this ground, it was held that she was incompetent to contract debts. 

For further notes, see under BOND, No. 2. at pp. 243, 244, iupra. 

(2) -Incompetency of ward to contract—Holding out by the Court 

of its ward as competent—See REGULATION (Bkngal) LII OP 1803. No. 28. 
13 C.L.R. 232 = 5 A. 142 = 9 l.A. 182. 

(3) -Order of Court not necessary to authorize the Court of Wards 

or its manager to take charge of the property of an adjudged lunatic—See 
Act XXXV op 1858, No. 1, 13 0. 81=13 l.A. 44. 


CRIMINAL CA5E5. 

(1) .-No appeal to the Privy |Council in—See Appeal, No. 124, 

3 M.I-A. 468. 

(2) -Leave to appeal may be given or denied by the Supreme Court 

of Bombay in—under the Bombay Charter—See Appeal, No. 125, 
3M.I.A.488. , , 

See, further, cases under Appeal” (to Privy .Council in 
Criminal matters), p. 195, supra. 
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CRIMINAL LAW. 

-of England—Its introduction and application to Natives of India 

considered—See ENGLISH Law, 1 W.R. 14 rP.C.) —9 M.I.A. 387. 

CRIMINAL PROCEDURE CODE (I) (ACT X OF 1882). 

(l)- S. 145— Evidence—Criminal Procedure Code {Act XXV of 

1861), S. 318, and {Act X of 1872), S, 530— Reports accom- 
( 1901 ) panning orders for possession—Evidence Act (I o/1872), S. 13— 
Maps, proof of—Suit for possession where defendant is in posses¬ 
sion binder order of Criminal Coiirt —Onus of proof—Boundaries of land 
diluviated and reformed. Orders for possession under Act XXV of 1861, 
S.318, Act X of 1872, S. 530 and Act'X of 1882. S.145. relating to “Disputes 
as to immoveable property ” are merely police orders made to prevent 
breaches of the peace and decide no question of title. Such orders are 
admissible in evidence on general principles as well as under the Evidence 
Act (I of 1872), S. 13, to show the fact that such orders were made. This 
necessarily makes them evidence of the following facts appearing on the 
orders themselves, viz., who the parties to the dispute vrere; what the land 
in dispute was ; and who was declared entitled to retain possession. For 
this purpose and to this extent such orders are admissible in evidence for 
and against any one. when the fact of possession at the date of the order has 
to be ascertained. If the lands referred to in such an order are described 
by metes and bounds, or by reference to objects or marks physically 
existing, these must necessarily be ascertained by extrinsic evidence, i.e., 
the testimony of persons who know the locality. If the order refers to a 
map, that map is admissible in evidence to render the order intelligible, and 
the actual situation of the objects drawn or otherwise indicated on 
the map must, as in all cases of the sort, be ascertained by extrinsic 
evidence. Reports accompanying the orders or maps, and not referred 
to in the orders, may be admissible as hearsay evidence of reputed 
possession ; but they are not otherwise admissible, unless they are made 
so by S. 13 of the Evidence Act. Though an order for possession under 
the Criminal Procedure Code confers no title, yet the person in possession 
can only be evicted by a person who can prove a better right to the 
possession himself. Where, therefore, the plaintiff sued for possession of 
disputed land, of which the defendant had been, by an order under 
S. 145 of the Criminal Procedure Cede (Act X of 1882) made in 1888, de¬ 
clared to be in possession : Held, that the onus was on the plaintiff to prove 
her title to the land. Where, however, she had done so, and had obtain¬ 
ed a decree in her favour, the onus is on the defendant (who is the appol 
lant) to show that the decision of the High Court was wrong, and where 
it was wrong. To induce the Judicial Committee to reverse the judg¬ 
ment appealed from, the appellant must do something more than show 
that the plaintiff’s title is not free from doubt, and must at least give 
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CRIMINAL PROCEDURE CODE—(Cw<inu«d). 

-1.—(Act X of 1882)— (ConcJud^d). 

some acceptable explanation of the oircumstances which have led the 
Court below to its conclusion. The principle laid down in Baj Kumar 
Roy V. Gobind Chunder Roy, 19 C. 660 : 19 I.A. 140, followed. In a case 
of disputed boundaries, to prove a map, a witness was called, who had 
assisted as an Aviin in preparing it with another Amin, who was dead ; 
the witness had little or no knowledge of surveying, but the Amin with 
whom it was prepared was a skilled surveyor, and the Collector (who 
was also dead) , had tested the accuracy of the measurements. Bald} that 
the map was sufficiently proved to be admissible in evidence. On the 
evidence the Judicial Committee upheld the decision of the High Court 
that the plaintiff had proved her title to the disputed land. Dinomoni 
Chotodhrani v. Bro)o Udohiui Chowdhrani ... ... ... 

29 C. 187 = 29 I.A. 24=6 C.W.N. 386= 12 M.L.J. 83 = 4 Bom. L.R. 

167 = 8 Sar. 224. 


CALCUTTA. 

Notes -R ICrisbnaK'Vinini v, Abdul Jabbar, 30 C. 155 (192) (F,B.) = 6 G. 

W.N.737.—An order madeunderS. 145 or S. 146, Grim. Pro. Code, must 
1902 prejudicially affect a person, who claims to be in possession of the subject 
of the dispute, but is not made a party to the proceeding, as it will be 
made against him under S. 13, Evidence Act. It is therefore proper and fair that he 
should be given an opportunity of defending his case before such an order is made. 

_g L Moore u. Monocaojan Guba, 7 C.L.J. 547 = 12 C.W.N. 696-—The view 

that the effect of an order under S. 145 of the Criminal Procedure Code 
1908 is to entitle the successful party to lake possession is consistent with the 
observations of the Judicial Committee in 29 C. 187 . 

_g Balesbwar Bagarti n. Bhagirathi Dass, 35 C. 701 = 12 C.W.N. 657=7 C.L.J. 

353 ,_Although a decree not inter partes may not be binding on the defend- 

1908 ant, it may be admissible in evidence under 8. 13 of the Evidence Act as 
an instance of a litigation in which the right in controversy was success¬ 
fully asserted by the predecessor of plaintiff against a member of the defendant’s 

family. 

_gaja Ranajit Sinha w- Basanta Kumar -Ghose, 9 C.L.J. 597=6 M.L.T, 

363=4 Ind. Cas. 81 = 12 C.W.N. 739.—The determination of the boundary 
1908 between two parcels of land may very well have an important bearing 
upon the question of boundary of an adjoining parcel, and the decision in 
. would be admissible to this extent, namely, to show that on that ocea- 

which is now asserted was alleged: and on this ground alone the judg- 
would be admissible under S. 13 of the Evidence Act, not in proof of all the facts 
^unarhetein, but for the limited purpose indicated above. 

ODDH. 

_g Mussammat Karima Bibi v. 8ti Gobind, 7 O.C. 122 (124).—A bare expres- 

sion of opinion in a judgment upon ^ question of possession which is 
1904 not given effect to by the decree is not admissible under 8. 13, Evidence 
Act. 


66 
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CRIMINAL PROCEDURE CODE— (Confinwei). 

-2.—(ACTV OF 1898). 

(l) -5s. 233, 234, 235 Tl )—Misjoinder of charges—Trial by jury 

on indictment in which charges have been wrongly joined — 
( 1901 ) Irregularity in criminal proceedings—Count charging continued 
acts of abetment of extortion and bribery—Penal Code—Act 
XLV of 1860, Ss. 109, 161 and 384— Evidence Act I of 1872, S. 167. 
The appellant was tried at the Criminal Sessions of the High Court, and 
convicted, on an indictment, the first count of which contravened the 
provisions of Ss. 233 and 234 of the Code of Criminal Procedure (which 
provide that every separate offence shall be charged and tried separately, 
except that three offences of the same kind may be tried together in one 
charge if committed within the period of one year); and did not fall 
within the provisions of S. 235 (1) (which provides that if, in one series of 
acts so connected together as to form the same transaction, more offences 
than one are committed by the same person, lie may be charged with, and 
tried atone trial for, every such offence). On a case certified under Art. 
26 of the Letters Patent and heard by the Full Court, it was held by the 
majority of the Court that the union of the first count with the others 
made the whole indictment bad for misjoinder, but it was open to them 
to strike out the first count, rejecting the evidence with regard to it, and 
deal with the evidence as to the remaining counts of the indictment. This 
was done with the result that the conviction was upheld on one count 
only, the sentence being reduced:— Held, by the Judicial Committee, that 
the disregard of an express provision of law as to the mode of trial was 
not a more irregularity such as could be remedied by S. 537 of the 
Criminal Procedure Code. Such a phrase as irregularity ” is not appro¬ 
priate to the illegality of trying an accused person for more different 
offences at the same time, and those offences being spread over a longer 
period than by law could have been joined together in one indictment. 
Smurthwaitc v. Hannay (A.C. 494), referred to. In the matter of Abdur 
Pahman, 27 C. 839), dissented from. Nor could such illegal procedure be 
amended by arranging afterwards what might or might not have been 
properly submitted to the jury. To allow this would leave to the Court the 
functions of the jury, and the accused would never have been really tried 
at all upon the charge afterwards arranged by the Court. The trial, 
having been conducted in a manner prohibited by law, was held to be alto¬ 
gether illegal, and the conviction was set asido. Subrahmania Ayyar 

y. King-Emperor ... ... ... 2 S M. 61 =S C.W.N. 866 = 

11 M L.J. 233 = 3 Bom. L.R. 540 = 28 I A. 257 = 85ar. 160. 

ALLAHABAD. 

Notes. -D. Emperor v. Gulzari Lai. 24 A. 254=22 A.W.N. 4 . —Where the 

accused is chargeda with criminal misappropriation of various items, 
1902 more than three in number, within a period not exceeding one year,^ the 
ruling in 25 M. 61 would not apply. 
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CRIMINAL PROCEDURE CODB—{Continued), 

-2.—lAct V of l898)-(Con(ini«d). 

-F. Emperor t>. Patta, 26 A. 193 (197).—It must be a distinct charge for each 

1903 of four dacoities committed by the accused during the same night, 

^-R. Emperoru. Ishtiaq Ahmed, A.ff.N, (1901) 16 S.~Ib a charge of criminal 

misappropriation, there wore three counts, each count specified the sum 

1901 of money alleged to have been misappropriated by the accused on a partic* 
ular day ; but in two out of three cases the total sum consisted of three 
separate items in each instance. Held that a charge so framed did not offend against 
S. 234, Grim. Pro. Code. 

-P. Emperor v. Nand Lai, A.W.N. (1904) 223 (224).—The recipient, in a lump 

sum, of several amounts of money collected by way of bribes, from several 

1901 persons, could not be charged merely with the receipt of the whole sum 
collected, but he must be charged in respect of not more than three separate 
items constituting the total collection. 

-R. Emperor u. Ohedi. 28 A. 212 = A.Vil.N. (1905) 2SS = 2 AX.J. 745 = 2 Cr.L, 

J, 809.—The emission of the Magistrate to inform the accused under 

1903 S. 191. Or. P C., of bis right to be tried by another Court, is not a mere 
irregularity, and S. 537, Crim. Pro. Code, does not apply to such a case, 

_R, Emperoru. Mata Prasad, A.W.N. (1908), 152=30 A. 3Sl=5*A.L.J, 400.— 

The accused was charged with having committed three separate acts of 

1908 mis-appropriation within one year. Ho was also charged with having com¬ 
mitted two separate offences of forgery. All these five offences were tried 
together at one and the same trial. Held that the joint trial could not be supported, as 
the series of acts charged did not form the same transaction. 

_f. Salimullah Khan t>. King Emperor, 4lDd. Cas. 808 = 6 A.L.J. 977 (978).— 

The joinder of charges contrary to the provisions of thesCode of Criminal 

1009 Procedure is not merely an irregularity which can be remedied under 
S. 537. Hence where the accused was charged with having altered and 
mutilated certain accounts between the years 1907 and 1909, held that the charge 
was bad, inasmuch as be could have been tried at ouo trial only for three separate 
offences committed within the space of twelve months from first to last. 

_p Umed Singht. Emperor, 3 Ind. Cas. 178=7 A.L.J. 19.—The accused were 

tried for eight distinct and separate offences under* S. 161, Penal Code, 
at one and the same trial; held, that the trial was illegal. 


F. Bheo Saran Lai u. Emperor, 8 Ind. Cas. 898=7 A.L.J. 223=32 A. 219.— 
To bold that section 284 of the Code covers all offences, committed in 
I the course of separate transactions, when the number of offences is more 
than three, would be straining the language beyond all bounds. 


R Emperor u. Ibrahim Khan, 7 Ind.Cas. 186 = 11 Cr.L.J, 442=7 A.L.J. 897.— 
Where a person commits a breach of trust in respect of various sums 
1910 entrusted to him from time to time, he may be charged with an offence 
in respect to the gross sum so embezzled and it is^not necessary to specify 
the particular items embezzled or the exact dates on which they were so embezzled ; 

charge so framed shall be deemed to be a charge of one offence, provided that the 
* fnd within which such embezzlement has taken place is not more ‘than one year, 
rW of Act V of 1898 U qualified by S. 222 (2). 
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CRIMINAL PROCEDURE CODE-iContm^xed). 

-2.—(Act V of 1898)— (Continuedi. 

BOMBAY. 

Emperor v. Tribhovan Das, 26 B. 533 = 4 Bom.L.R. 271.—Whereas a 

trial conducted contrary to S. 233 is prohibited by law, the same cannot 

be said in the case of a prosecution conducted in violation of S. 495, 

because, in the latter case, the Magistrate has jurisdiction, though he 
may be guilty of a grave irregularity. 

-E. King Emperor v. Krishna Rao. 4 Bom. L.R. 53.—A joint trial of two 

persons severally charged with giving false evidence is illegal. 

Emperor v. Nathalal, 4 Bom.L.R. 433.—A person cannot be tried at one 
trial for committing the offence of criminal breach of trust with respect 
to seventeen sums of money, and also with falsifying account books of 
Government regarding several items. 

Emperor u. Lallubhai, 4 Bom.L.R. 440.—A person cannot be tried at 
one trial for offences under Ss. 471, 403 and 477-A, I.P.C, 

Emperor u. Wassanji, 6 Bom.L.R. 725.-The joinder of a charge under 
S. 414, I.P.C., with one under S. 380, I.P.C., is illegal. 

Emperor y. Jethalal. 29 B. 449-7 Bom.L.R. 327.-A joint trial for 
offences of receiving stolen property by different accused at different 
times from different persons, is illegal. 

Expl. Emperor v. Narayan Raghunath Patki, 32 B. Ill ( 135 ) (P.B.) = 

9 Bom.L.R. 789 = 6 Cr. L.J. 164 = 2 M.L.T. 414.—In 25 M. 61 (P.C.) no 

1907 question arose as to the power of the High Court to go into questions of 

law other than those reserved or certified or of excluding evidence which 
appeared on record. 

R. Emperor v. Tribhuvandas P. Mangrolevala, 10 Bom.L.R. 801=8 Cf.L.J. 
272 = 33 B. 77.—S. 234, Cr.P.C., does not say that, at the most, a trial 
must be limited to three charges ; It says it must be limited to three 
offences and that the offences must be of the same kind. " The offence" 
as defined by the Code itself, is the act or omission made punishable. Publication 
of two seditious articles on different dates amounts to two offences, and these are 
punishable under the same sections of the Penal Code, and are offences of the same 
kind. The word ‘section’ in the second clause of S. 334 is not invariably to be read 
as singular. It is not the intention of the Criminal Procedure Code, either expressed 

or implied, to exclude from the operation of S. 234 of an offence because it is made 
too subject of more th«^n one charge. 

CALCUTTA. 

Gobind Koeri u. Emperor, 29 C. 385 = 6 C.W.N. 468.—The Court has no 

jurisdiction to try persons accused of separate and distinct offences in 
the same trial. 

Pran Krishna Saha v. The Emperor, 8 C.W.N. 180 (185).—Where both 
the parties to a proceeding under S. 107, Crim. Pro. Code, were tried 
together, (some of them having been examined as witnesses also) and 
were bound over in the result to keep the peace, it was held that there 
was a misjoinder of parties and that S. 537 could not cure the defect. 

— D. Sahadev Ahir w. The Emperor. 8 C.W.N. 344.-Simultaneous trial of 
1903 cross-cases of rioting is valid. 


1908 


•F. 


1902 


F. 


1903 
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CRIMINAL PROCEDURE CODB~{Continued). 

-2.—(Act V of 1898)—(Continued). 

_R, Samiruddin Sarkar v, Nibaran Chandra Qhoso, 31 C. 928 = 8 C.W.N. 807.— 

The conviction of a person at a single trial, tot the oSence of commit- 

1904 ting a breach of trast in respect of a gross sum of Rs. 67 realised by 
means of rent receipts, 23 in number, within a period of one year, is 

valid and legal. 

_p. Emperor ti. Esua Sheikh. 1 C.L.J. 475 (476) =2 Cr.L-J. 393.-The trial 

of two separate and distinct oflcnces, committed by separate sets of 
persons at different times is illegal. 

_R. Srikanta Nath Saha n. The Emperor, 9 C.W.N. 898=1 C.L.J. 616 = 2 Cr. 

L J. 554.—Persons acting, as servants of a single master, for the commoo 

1905 purpose of extorting kabuliyats from the tenants of their master, were 
held to be ‘associated together’ within the meaning of S. 117 (4), Cr.P.C., 

so as to justify a joint inquiry. 

_R, Nawab Khajah Solimolla Bahadur v. Ishan Chandra Das Sarkar, 9 C.W. 

N 909=2 Cr.L.J. 569.—The publication of a notice locally under S. 145, 
1905 sub-sec. 3, Cr.P.C., is a condition precedent to the exercise of a Magis¬ 
trate’s jurisdiction in an enquiry as to possession under S. 145, sub- 

B6C. 4* Cr*P.C« 

_R Hari Bhuimali v. The Emperor. 9 C.W.N. 974 = 2 Cr.L.J. 836.—The 

omission of the word ‘ dishonestly ’ in a charge for theft is a defect that 

can be cured by S. 537. 

_p gab Narain Tewari u. Emperor, 32 C. 1085 = 10. C.W N. 51.—A single 

charge for embezzlement of three sums of money collected in ooe year 
1905 from several persons is not illegal (vide Ss. 234 and 222, cl. 2, Cr.P.C.). 


R. 


1905 


Sukh Lai Sheikh v. Tara Chand Ta, 33 C. 68=9 C.W.N. 1046-2 C.L.J. 
241=2 Cr.L.J. 618.—Failure to comply with the provisions contained 
in cl. 3, S. 115. Cr.P.C., regarding the publication and service of notice 
to the parties concerned, is an illegality which vitiates the whole pro¬ 


ceedings 


R. 


1905 


1905 


Khosh Mahomed Sitkar u. Nazir Mahomed, 2 C.L.J. 259 (P.B.)-2 Cr.L. 

037 ._An initial order made by a Magistrate under S. 145, cl. (1), 

OrP.O., is not defective because it is not self-contained and does not 
set out the grounds of the Magistrate’s satisfaction as to the existence 

of a dispute likely to cause a breach of the peace. 

_p Johan Subatnau. King Emperor, 10 C.W.N. 520 = 2 C.L.J, 818=3 Cr. 

L J lll.“A joinder in one charge of two different offences, of attempt- 
irig to cheat, committed on two successive dates, is illegal, 

Abdul Majid u. Emperor, 33 C. 1236=3 C.L.J. 412=3 Cr.L.J. 491 = 10 
C W M. 912 .—Separate retainers of properties stolen by different persons 
at different places, although the articles may have been the proceeds of 
A single decoity, cannot be said to be in the course of the same trans- 
■ and cannot be the subject of a joint trial against the different persons. 

_p Kamal Narain Chowdhury «. Emperor, 11 C.W.N. 472=5 Cr.L.J. 197 = 

6 C.L.J. 231 .—The two opposing parties in a dispute cannot be pro- 
1906 needed against under S. 107, Cr.P.C., and bound over to keep the peace, 
in one proceeding. 


•R. 


1906 
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CRIMINAL PROCEDURE CODB-iContmued). 

- 2. —(Act V of 1898)— (Continued). 

-F. Tilakdhari Das u. The Emperor, 6 C.L.J. 757 = 6 Cr.L.J. 4i2.—A joint 

^ trial of two persons for tno distinct ofiences committed on the same date 

1907 - 1 

IS illegal. 

-D. Bepin Chandra Paly. King Emperor, 3S C. 161=7 C.L.J. 63.—S. 234 

docs not apply to a case where the accused was charged, at the same 
1907 trial, with two offences under S. 178 and two offences under S. 179, I.P.C. 

Moreover, the facts having been all admitted and the sentence passed 
being practically for one of the offences, the accused was not prejudiced, and the 
irregularity, if any, was cured by S. 537. 

Wahed AH Khan u. The Emperor, 11 C.W.N. 789 = 6 Cr.L.J. 1.—The 
law as to joinder of charges against persons accused of distinct offences 
has no application to an enquiry under S. 110, cl. (d). Grim. Pro. Code. 

Asbutosh Sikdar u. Behari Lai Kirtunia, 11 C.W.N. 1011 (1019).— 
Failure to comply with the provisions of a statute may completely 
vitiate the proceedings. 

Nanda Kumar Sarkar v. The Emperor, 11 C.W.N. 1128 = 6 Cr.L.J. 321.— 
A joint trial of the same accused on several distinct complaints of having 
committed rioting and individually caused hurt to each of the com¬ 
plainants is illegal. 

Ali Mabammad v. Emperor, 13 C.W.N. 418.—One trial for having been 
found in possession of stolen properties belonging to two different persons 
and stolen at different times is illegal. 

Sukdev Tewari u. King Emperor, 9 C.L.J. 291 = 13 C W.N. 552 .—When 
one of several accused on their joint trial pleads guilty, it is not always 
incumbent on the Court to accept the plea of guilty and remove him 
from the dock. The Court may, for sufficient reasons, refuse to accept 
the plea of guilty and continue to try him jointly with the other accused, and then 
in the trial take his confession into consideration against the other accused. 

1909 -F. Parmeshwar Lai v. Emperor, 13 C.W.N. 1089 (1091). 

MADRAS. 

—F. Ktishnasami Pillai v. Emperor, 26 M. 125 (127) = 2 Weir 296. The effences 
under S. 477-A.. S. 477, and under Ss. 109 and 408, I.P.C., do not con- 
1902 stitute one series of acts so connected together as to form the same 
transaction. The trial of one person in the same trial for all these offences 
will be illegal. 

-Expl. hi the matter of Govindu, 26 M. 592 = 2 Weir 297. The ruling m 

25 M. 61 (P.C.) cannot be extended to preliminary enquiries, held by 
1902 Magistrates committing a case to the Sessions Court, so as to render their 
commitment bad for misjoinder of offences and parties. 

-F. The Slanager of the Court of Wards, Kalhasti Estate v. Ramasami 

28 M. 437 = 16 M.L. J. 236 (239).—A remand in contravention of S. 561, 
C.P.C., 1832, is illegal. But the illegality can be cured by consent. 


-R. 

1907 

-R. 

1907 

-R. 

1907 

-R. 

1908 

-R. 

1909 


1905 
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CRIMINAL PROCEDURE CODE-(Con2inue(2). 

- 2 ,—(Act V of 1898)— {Continued). 

- D. Thomas «. Emperor, 29 M. 558=5 Cr.L.J. 183.—A joiat trial on charges of 

criminal breach of trust in respect of two cheques and also on another 
1906 charge in respect of a gross sum made in respect of three distinct items, 
which might have been, but were not, specified, is not a trial on five 
distinct charges, but is only for three ofiences and is therefore legal under S. 234. 

-R. Manavala Chetty v. Emperor, 29 H. 569 = 1 M-L.T. 409 = 17 M.L.J, 219 = 5 

Cr.L.J. 479.—Striking out by a Magistrate of charges so as to reduce 
them to three, does not cure the illegality. 

—F. Kasi Visvanatban v. Emperor, 30 M. 328 = 17 M L.J. 141=2 U.L.T. 177 
= 5 Cr. L.J. 341.—The conviction of a person at one trial on a charge 

1907 which alleges three distinct acts of criminal breach of trust under S. 409, 
I.P.O., and three distinct acts of falsification of accounts under S. 477-A, 

I.P.C., although such offences were committed within one year, is illegal. 

jgQg -Applied. Ganapathi Bhatta v. Emperor, 3 H.L.T. 408 = 31 M. 276. 

_Reliedupon. Palani Chetty v. Rengadoss Naidu, 32 M. 83=4 M.L.T. 479 = 1 

Ind. Cas. 746.—Held, in this case (1) that the order of remand was contrary 

1908 to the provisions of S- 562. C.P.C., 1882, as the first Court had disposed 

• of the suit not on a preliminary point but on the merits ; (2) that such 

an order was not merely irregular but illegal and could not be validated by S. 578, Civ. 
Pro, Code (1882). 

_Applied. Krishna Das Vital Doss w. Emperor, 5 Ind.Cas. 436 = 11 Cr.L.J. 135 

=7 H.L.T. 127.—Where accused Nos. 1 to 3, who were charged with 

1909 passing and publishing, resolutions defamatory of the complainant, were 
tried jointly with the fourth accused who was charged with transmitting 

the resolutions to a newspaper ; held, that, in the absence of a concert between all the 
accused, their joint trial was illegal, as the offences committed by accused 1 to 3 and 
the offence committed by the fourth accused were; not committed in the same 
transaction within the meaning of S. 239, Crim. Pro. Code. 

BURMA. 

Nga San Deik v. The Crown. 1 L.B.R. 361 (362).-Mere proximity in 
time between two acts does not necessarily constitute them parts of the 
same transaction. 

King Emperor v. Asgar Ali, U.B.R. (1904), let Qp., Cr. P.C., p. 2. 
Every illegal joinder of charges is a defect not curable by S. 537. 
whether it prejudiced the accused in his defence or not. 

King Emperor V. San Dun. 3 L.B.R. 92 (F.B.)—S. 233, Cr. P.C., applies to 
the trial of summons cases also. 

-R. HlaOyi v. King Emperor, 3L.B.R. 78 (F.B.). 

-R. Paw Tha v. King Emperor, 3 L.B.R. 280 (261) =5 Cr.L.J. 

417. 

NgaNyo Gyi v. King Emperor, U.B.R. (1907). l«tQp.,Cp.Pr., 8=6 Cp.L.J. 
28=14 Bor. L.R. 88.—Ordinarily, theft and the disposal of the proceeds 
wo\ild form part of the same transaction. An appreciable interval of time 
between the two acts, otherwise connected, does not prevent them from 


1902 


F. 


R. 


1904 


R. 


1905 

1905 

1906 


•R. 


1907 


contioutag to be parts of tbe same traoMstioo. 
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CRIMINAL PROCEDURE CODB—{Continued). 

-2.—{Act V of \S9S)—(Co7itimied). 

-R. Briscoe Birch v. Emperor, 5 L.B.R. 149=^5 Ind. Cas. 981.—It is true that 

S. 537 refers to any misdirection, but the whole section is subject to the 
1909 provisions therein before contained. One of those provisions is the laying 
down of the law for the guidance of the Jury. That is an express provi¬ 
sion of the law. The section is intended to apply to minor errors and irregularities, it 
cannot be intended to avoid total omissions of express provisions. 

CENTRAL PROVINCES. 

-F. Emperor v. Bisahu Panka, IS C.P.L.R. 53 (54).—The charging of a person 

at one trial for three offences punishable respectively under Ss. 380, 464. 
and 457, I.P.C., is illegal. 

- F. Emperor t). Gokul. 17 C.P.L.R. 159 (160j.— The disregard of express pro¬ 
visions of law as to the mode of a trial is not a mere irregularity and can- 
not be cured by S. 537, Ct.P.C., 1898. 

_R. Emperor v. Hari Raot, 2 N.L.R. 147 = 4 Cr. L.J. 420.—A mere interval of 

time between the commission of one offence and another does not by 
1906 itself import want of continuity, though the length of time may be an 
important element in determining the question between the two.* 

-R. Emperor v. Balwant Singh, 4 N.L.R. 71 = 8 Cr. L.J. 11.—The joint trial 

of several accused renders the trial invalid, except in the cases falling 
under S. 239, Cr. P.C. 


1902 


1908 


OUDH. 

_p. pudan V, King Emperor, 5 O.C. 243.—When the Magistrate dealt with P. 

and G. in the same inquiry in the absence of any information showing 

1902 that they had associated together as habitual thieves, etc., or of evidence 
to that effect, held that be acted illegally and that the case cannot be 
dealt with under the provisions of S- 537, Cr.P.C. 

_Expl. King Emperor u. Swami Dayal, 5 O.C. 313 (315).—An omission to set 

forth, in an order under S. 107, Cr.P.C., the substance of the ioform- 

1902 ation received, or to serve a copy of the order on the party concerned, does 
not vitiate the trial, in the absence of failure of justice occasioned thereby. 

PUNJAB. 

_F. Khushala v. The Emperor, 16 P.R. 1902 Cr. —Trial of several persons 


1902 


for distinct offences of cheating are opposed to Ss* 235 and 239, Cr. P.Cm 
and cannot be cured by S* 537 of the Code* 


_R. Amir Khan v. The Emperor, 3 P.R. 1903, Cr.—A refusal on demand 

under S. 350, cl. (a), Cr.P.C., to re-hear evidence would amount to a 

1902 disobedience of an express provision as to the mode of trial, but an omis¬ 
sion to enquire the accused whether he wished to re-hear evidence is on y 

an irregularity that can be cured by S. 537, Cr.P.C. 

-R. Staghara v. King Emperor, 17 P.R. 1903, Cr.=H9 P.L.R. 

provisions of Ss. 239 and 233 as to framing of charges must be strict y 

1903 observed. Any violation of them is an illegality which cannot be cured 
by S. 537, Cr. P.C. 
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CRIMINAL PROCEDURE CODE~{Concluded). 

- 2.— (Act V of IB9S)—{Concluded). 

-R. Emperor v. Harchatn Siogh, 18 P.R. 1904, Cr. =»120 P.L.R. 1904.— 

The threatening to make certain charges and the making of the charges 

1904 subsequently are one series of acts forming the same transaction and 
may be inquired into in a single trial. 

-R. Bhagwati Dial t>. King Emperor, 44 P.L.R. 1905 = 2 P.R. 1905, Cr.-=2 

1904 Cr.L.J. 34. 

-F. Bbagat Singh t). The Crown. 101 P.L.R. 1904.—A joint trial of a person, 

charged with receiving stolen property knowing it to be stolen, with 

1904 another person found to be in possession of the property alleged to have 
been stolen at a difierent time, is illegal. 

-R. Dhanjibhoy v. Karim Khan, 14 P.R. 1905, Cr.=64 P.L.R. 1905.—The 

joinder of charges contrary to the provisions of Ss. 234, 232, Cr. P.C., is 
an illegality which cannot be cured by the terms of S. 537. Cr. P.C. 

-P. Gurditta v. Emperor, 4 P.L.R. i005=CF.L.J. 30.—The conviction at 

one trial of three accused persons, one of an offence under S. 457, and 

1904 the other two, of an offence under S. 411,1.P.C., in the absence of proof 
that the theft and the receiving of the stolen property were parts of the 
same transaction, is illegal. 

-R. Ala Dya v. King-Emperor, 0 P.R. 1906 = 116 P.L.R. 1907 = 4 Cr.L.J. 

75. —Though a trial might be altogether void or illegal as contravening 

1906 the express provisions of the Code (as laid down in 25 M. 61), yet, it 
would be entirely inconsistent with the scope of S. 437 to bold that, in 
the case of every illegal trial, the Chief Court is necessarily obliged to interfere with¬ 
out due regard to the circumstances of each case. 

-F. Gopal Sahai u. Emperor, 3 P.R. 1907, Cr.=5 Cr.L.J. 493=47 P.L.R. 

1907.—A. defect in the authority to issue notice under 8. 94 of the 

1906 Cantonment Code (Punjab) cannot be condoned by Rule 91, framed 
under the Code. 

-R. Mohammad Sbahu. The Crown, 16 P.W.R. 1907, Cr. =6 Cr.L.J. 137.—In 

the case of a criminal breach of trust, a general charge of embezzlement, 

1907 mentioning the gross sum misappropriated as laid down in 8. 222, sub¬ 
sec. 2, Cr. P.C., is sufficient, but it is defective and must fall through 

where the accused appears to have been prejudiced by not having any definite charge 
to answer. 

1907 -Shah Din v. Emperor, 20 P.W.R. 1909 Cr.=4 Ind. Gas. 993. 

-D. Tsbar Das v. The King-Emperor of India, 18 P.W.R. 1908, Cr. =8 Cr. 

L.J. 75.—There is neither misjoinder of charges nor of accused where the 

1908 offences charged form part of one transaction and are committed by 
several persons acting together. 


CROWN. 

(1846) 


(1)-Bight of the Advocate-General to appear for the 

informations for administration of charities. AUorney-General 
V. Brodie ... -. 6 Moo. P.C. 12= H Jurist. 137 = 

1 Sar. 335 = 4 M.I.A. 190. 


jj g —For notes, see under ADVOCATE-Genebal, No. 1 at p. 146, supra. 


66 
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CROWN—(Con(tnMcd). 

(2)-Where the Crown takes by escheat, the estate is subject to 

(1860) same trusts and charges as previously affected it. The 

Collector of ALasulipatam v. Cavaly Venkata Narrainapah 

2 W.R. 59 (P.C.)= I 5ar. 572=1 Suther. 417 = 8 M.I.A. 500. 

PRIVY COUNCIL. 

Notes. -R. Ranee Sonet Kocr v. Mirza Himat Bahadoor, 25 W.R. 239 

= 1 C. 391 (399) =3 I. A. 92.—The Crown will take, by escheat, an 
1876 absolute and hereditary mokuraree granted by a zanaindat out of his 
estate to bis illegitimate daughter, who died without leaving any heirs, 
subject to the payment of rent reserved upon it. 


CALCUTTA. 

-R. Government «. Greedhari Lai Roy. 4 W.R. 13 (17) Civil.—As no law of 

feudal escheat exists in India and the title of Government to property on 

1865 failure of heirs rests on grounds of general or universal law, the Govern¬ 
ment, by net entering upon the lands of a deceased person, by allowing 
another to enter, and by accepting revenue from him, is not estopped from calling his 
title into question, 

_R_ Secretary of State u. Administrator-General of Bengal, 1 B.L.R. (O.C.) 87 

(113).—The illegitimate son of an English man by a Mahomedan 

1868 woman died intestate without lawful issue, leaving him surviving his 
mother, his mistress and several illegitimate children. Held that this 

property passed to the Crown in default of heirs. 

_Jogdamba Koer v. Secretary of State for India, 16 C. 367 (372). The 

Mitakshara divides the remoter heirs after the brother’s son into three 

1889 classes, and in default of all these, the King takes the property, except in 
the case of Brahmans—(an exception which does not hold good in 

British India.) 

_R, Prosuniio Coomar Roy v. Secretary of State, 3 C.W.N. 695 = 26 C. 792.— 

Unsettled and unoccupied waste land, not being the property of any 
private owner, belongs to the State. 


1899 


MADRAS. 

_R. T. Sivithri Andarjanam u. M. Vasudevan Nambudripad, 3 M. 2 i 5 .Seld 

in this case that the document aimed at defeating the right of escheat of 
1881 the Government, and the transaction was against public policy with refer¬ 
ence to the decision in 8 M.I.A. 500. 

--R. Agnithrathan v. Itticheri, 1 M.L.J. 303 (306).—Regarding the right of 

1889 the Crown to succeed by escheat to the property of a Brahman. 

_R. Secretary of State v, Kadirikutti, 13 M. 369.—The rules of English law- 

regulating the rights of the Crown or of the riparian owners to accretions 

1890 caused by alluvion apply in British India unless excluded by enactmen 
or local usage. 

-R. Sreeramulu u. Kristamma, 26 M. 143 (148)=12 M.L.J. 197 .-UnlcM an 

alienation made by a Hindu widow is for a necessary purpose according 
1902 to the standard of Hindu Law. it will not bind the reversionary heirs or, 
in their absence, even the Crown. 




CROWN— {Gancluded). 

-R. Secretary of State v. Kasturi Reddi, 12 M.L.J. 453*26 M. 26B.— 

1902 power of the Governor-in-Couccil to alienate Crown lands 

under Darkhast rules. 

-F. Chetikani Rama Row v. Secretary of State for India, 3 Ind. Cas. 882 = 7 

H.L.T. 128 = 20 H.L.J. 66=33 M. 1.—Waste land which is not the pro- 

1909 perty of an individual or a community belongs to Government, and the 
title of the Crown is similar to the title by escheat. 

OUDH. 

-R. Musammat Hadi Begam v. Secretary of State, 8 O.C. 184.—The property 

of a Shia Muhammadan dying without heirs escheats to the Crown, 

1905 The rules of Muhammadan Law that such property goes to Mujtahids, 
etc., must be now considered obsolete. 

PUNJAB. 

-R. Jowala u. Hira Singh, 55 P.R. 1903 = 117 P.L.R. 1903 (P.B.).—In the case 

of a Hindu widow, in the absence of qualified reversioners, the right of 

1903 objection to improper alienations by her rest.<t in the crown. This is 
equally clear in the customary law of the Punjab. 

N.B.—For further notes, see under HINDU L.4W (ESCHEAT). No. 103, infra. 


(3) - Suit in ejectment—Burden of proof. The Crown has, under 

2Ist and 22nd Viet., c. 106, only the same rights that the late 
( 1868 ) East India Company possessed previous to the passing of that 
Statute. In ejectment, the Government can only recover by 
strength of its own title. 

So held in a suit by the Government claiming lands by escheat, in 
which it was admitted that the defendant's possession was as heir; the 
onus being on the Government, to show that the last proprietor died 
without heirs. Gridhari Lall Roy v. The Bengal Government... 

10 W R. 31 (P.C.)=1 B.L.R. -44 (P.C.) = 2 Sar. 382 = 2 

Suther. 160=12 M,1.A. 448. 

CALCUTTA. 

jjOTB.-P. Chandra Khanta Pathak v. Bhagjur Bepari, 1 Ind. Cas. 525.—A 

defendant’s plea of jus tertii cannot be entertained when he does not state 

1909 iu whom any such right resides. A defendant, in order to justify a trespass, 
must trace title to a third party. A mere suggestion that there may 
be a third party is nothing. 

N.B.— For further notes, see under HINDU LAW (SUCCESSION), No. 883, infra. 

( 4 ) -Prerogative of the Crown when may be taken away—See 

Appeal to Privy Council, No. 95,12 C.W.N. 1081. 


CUSTOM. 

(4)_ Quare —As to the power of the reigning Mohunt to appoint 

successor. Greedhare Doss v. Nundokissore Doss Mohunt 

( 1867 ) 8 W.R. 25 (P.C.)=2 Sar. 306=2 Suther. 86-11 M.I.A. 405. 
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CITSTOM—(Confimt^d)' 


Notes. 


CALCUTTA. 

R. Sitapersbad alias Hanoomaii Dass v. Tbakur Dass, 5 C.L.R. 


73 (80).—The succession to mutts must be regulated in each case by tbe 
1879 nature of the endowment and the rule of succession prescribed by tbe 
founder, and, if this rule cannot be found out, it must be proved in each 
case by showing what the usage has been on the occasion of each succession. 

-R. Mahant Ramji Dass v. Lachbu Doss, 7 C.W.N. 145 (147). The right of 

succession to the property of a religious institution depends upon custom 
and practice which must be proved by evidence in each case. 

-R. Satyadeo Dass v. Santolle Dass, 5 C.L.J. 360 (378). 


1902 


1907 — 

-R. Prayad Das u. Mohunth Kriparam. 8 C.L.J. 499.—In tbe case of mutts, 

1907 the custom governing the particular establishment has to be proved. 

N.B.—For further notes, see under HINDU Law (RELIGIOUS ENDOWMENTS), 
No. 311, infra. 

(2)_ Evidence as to — Wajib-ul-arz— Corecwm'uf findings of Cmtrts 

beloio. A custom of inheritance was alleged to prevail in an 
(1886) Oudh clan that, if the branch of a family became extinct, the 
other branches of it should take the estate amongst them in 
equal shares without regard to their degrees in kinship to the deceased. 
This custom was found not proved by the Original and Appellate Courts 
upon evidence of instances of succession in kindred families and of rights 
recorded in certain wajih-ul-arz. If there had been any principle of evi¬ 
dence not properly applied, or documentary evidence had been referred to 
on which it could be shown that the Courts below had been led into error, 
the case might have been re-examined on this appeal; but, m the absence 
of such ground, this could not be done. Thakiir Ilarihar Baksh v. Thakur 
TJman Parshad ... U C. 296= M I.A. 7 = 4 Sar. 766. 

PRIVY COUNCIL. 

jijQTE_R. Ganesh Bakbsh u. Hari Hat Bakhsb, 26 A. 299 (302).—See 

1904 ’ the same case under ACT XXII OF 1836 (OUDH RENT) at p. 138. sup-a. 


N.B.—For further notes, see under CONSTRUCTION OF DEEDS. No. 25. at p. 445, 


supra 


(3) -of primogeniture—Descent to eldest member for eight gener¬ 

ations—See Zemindary, No. 1, 5 M.I.A. 169. 

(4) -of assignment of a Raj by the Rajah in possession by a 

to the eldest son—See HINDU Law (Impartible Estates), No. o 
M.I.A. 164. 

(5) -Appointment of a Job Raj—See Hindu Law (Impartible 

Estates). No. 129,12 W.R. 21 {P.C.)=3 B.L.R. 13 (P.C.) -12 M.I.A. 523. 

(6) -Evidence of—Custom must be ancient and continuous—See 

Evidence, No. 37, 17 W.R. 553=12 B.L.R. 396=14 M.I.A. 570. 

(7) _Right to elect a Proof—See Hindu Law (Religious 

Endowments), No. 314, 11.A. 209. 
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S. N. Da Ft, **. 

’^**ci* Wrh c*Mrt. 

^onmiuea/. ^ 

of descent—Impartible Zemindary—See Hindu 
PARTIBLE Estates), No. 138,1 C. 153=2 I.A. 263. 

(9)-What is a—See Oudh Proclamation, 3 I.A. 259. 


CUSTOM— (Continued). 


( 8 ) 


(10) -Malabar Law—Assignment of trusteeship of a temple—Such 

assignment, in itself invalid, could not be validated by custom—See 
Malabar Law, No. 1, 1 M. 235=4 I.A. 76. 

(11) -Law governing Jains in the absence of proof of special custom 

—See Hindu L.\w (Succession), No. 373, 3 C.L.R. 465=4 C. 744=6 
I.A. 15. 

(12) -Mohunts--Succession—See Hindu Law (Succession), 

No. 388, 13 C.L.R. 30=9 C. 766 = 10 I.A. 32. 

(13) -Tribal—Gift byway of maintenance resumable—See Hindu 

Law (Gift), No. 116, 13 C.L.R. 401=10 C. 238=10 I.A. 133. 

(14) -Tribal—Right to succeed—Maternal grandmother and colla¬ 

terals of deceased—See Civ. Pro. Code (Act XIV of 1882). No. 104, 
IOC. 557=11 I.A. 7. 

(15) -of descent—Impartible Estate—See Hindu Law (Imparti¬ 

ble Estates), No. 152, 7 A. 1=11 I.A. 149. 

(16) -Retention of—at variance with Hindu Law—Custom of 

succession by adoption rejected—See Hindu Law (Adoption), No. 75, 11 
C. 463=12 I.A. 72. 

( 17 ) -Succession of Mohants —See Hindu Law (Religious En¬ 

dowments), No. 316, 9 A. 1=13 I.A. 100. 


( 19 )-Inalienability of an impartible estate—Proof—See Hindu 

Law (Impartible Estates), No. 163,10 A. 272=15 I.A. 51. 

(19) -Local-Hindu widow’s power of alienation under a local 

custom—See Hindu Law (Widow), No. 441,16 C. 677 = 16 I.A. 44. 

(20) -Family— Wa/ib-ul-urz —See ACT I OP 1869 (OudhEstates) 

No. 19, 20 C. 649 = 20 I.A. 77. 

(21) -Succession to the office of Lharmakahta of a religious 

Institution— See Act XX op 1863 (Religious Endowments), No. 2, 16 
M. 490 = 20 LA. 160. 

(22) -Succession to property among Kanchans—Practice not re- 

eocnizable by law as custom—Immoral customs—See Mahomedan Law 
N o. 41. 21 C. 149 = 20 I.A. 193. 

(23) -Family—Rajputs—Primogeniture—Evidence of converging 

probabilities— See Hindu Law (Impartible Estates), No. 141. 19 A. 1 
=23 I.A. 147. 

( 24 ) --Alleged—of Primogeniture in Hindu family—Admissibility 

of statements of deceased persons—See Evidence Act (I op 1872), No 9’ 
23 A. 37=27 LA. 238. 
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•CUSTOM—(Conchided). 

( 25 ) _Custom of caste forbidding adoption—Allegation of—Burden 

of proof—See Hindu Law (Adoption). No. 10. 27 B. 492. 

( 26 ) _Custom—Question of fact—Concurrent findings—Appeal— 

See Practice of Privy Council. No. 121, 6 Bom. L.R. 764. 

( 27 ) _Family custom—Lineal primogeniture—Office of Chowdhuri 

_Disputed succession—Compromise—Certainty essential to validity of— 

See Hindu Law (Succession). No. 391, 36 C. 590. 

CUSTOM (OUDH). 

( 28 ) _Bhale Sultan Chathri tribe of Oudh—Custom excluding 

daughter and her issues from inheritance—See HINDU Law (Widow), 

No. 451, 30 A. 1. 

CUSTOM (PUNJAB). 

( 29 ) _Chiefship—Settlement of lands by British—Custom of the 

family—Effect of the Settlement—See Punj.\ij Chiefs. No. 1. 30 C. 843, 

infra. 

( 2 Q^_-Suit by son to contest alienation of ancestral property by 

his father—Definition of ancestral property—O hms of proving ancestral 
nrnnertv on son—Ancestral property mixed up with self-acquired—Effect— 

Le Hindu Law (Alienation). No. 89, 35 C. 1039. 


damages. 

(1) Suit for - for injury to person and property. A Zemindar dis¬ 

missed certain persons from their office of Dewan and Taksil 
(1841) for alleged misconduct, ejected them from their house and 
other premises situated within the Zemindary and enjoyed 
by the officers for more than twenty years, seized their cattle and other 
properties, and put restraint on the persons of the officers. The officers 
instituted a suit against the zemindar, praying (l) compensation for per¬ 
sonal restraint put on their persons, (2) recovery of the house and other 
properties trespassed upon by the defendant. The defendant’s plea was 
that the plaintiffs had been dismissed from their office for misconduct, 
that the house and other properties alleged to have been trespassed upon by 
him (defendant) did not belong to the plaintiffs, but that they belonged to 
the defendant, being situated within his Zemindary, and that the plaintiffs 
were not entitled to the damages prayed for. No satisfactory evidence 
having been given on either side regarding title to the house and the plain¬ 
tiffs having been found to bo in possession for a long time, the Judicia 
Committee accepted the finding of the Court below, that such long posses¬ 
sion was presumptive evidence of good title in the absence of ° 

defendant’s title, and affirmed the decree. Their Lordships also awarded 
the plaintiffs compensation for the personal restraints put by the defendan 
and the other wrong done by him. Bajah Pedda Venkatapa Naidu v. 

Aroovala Roodrapa Naidu ... ••• ’’’ 

6 W.R. 13 (P.C.)= 1 Suther. 112= I Sar. 224 = 2 M.I.A, 504. 
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D A M A Q ES—(Con linued ). 


CALCUTTA. 


Notes -Not. Appl. Uussumut Tukroonissft Begam v- Mogul Jan Bibee, 8 

W.R. 370.—The ruling in 2 M.I.A. 504 does nob apply to a case where 
1887 one of the parties to a suit for recovery of possession after ouster has been 
distinctly held to have a bad title, whilst the title of the other has not 
been enquired into. In such a case, the one out of possession cannot {except by way of 
possessory action under statutes, if any) oust the one in possession by simply proving 
anterior possession. 

_R. Radha Bullub Gossain u. Kishen Gobind, 9 W.R. 71,—On the question 

of OJius of proof, in a suit to recover possession where a plaintifi proves pos¬ 
session and illegal dispossession. 

( 2 ) _Damages assessed at a gross sum by the Judicial Committee, 

no sufficient evidence being furnished in the cause to calcu- 

(1848) late the exact amount of the loss sustained. Baja Burdakanth 
Boy V. Aluk Mimjooree Dasiak 

7 W.R. 15=1 Suther. 191 = 1 Sar. 355 = 4 M.I.A. 321. 

( 3 ) _In a.n action of tort, the plaintiff is nob precluded from recover- 


1868 


icg ordinary damages by reason of his (ailing to prove the 
(1866) special damage laid, unless the special damage is the gist of the 
action. 

Though a plaintiff, after a wrongful distress, may have received per¬ 
mission bo use his own property, he is neither bound to accept the permis¬ 
sion so accorded to him, nor, if he does not accept it, will he lose his right 
of action. In such a case he is entitled, at least, to a judgment for nominal 

damages. 

On appeal, the appellate Court was of opinion, that there was evi- 
aence from which the Court below ought to have awarded damages in 
respect of losses sustained by an illegal attachment. As the whole evi¬ 
dence was before the appellate Court, it was held that there was no neces- 
. the case to India for ro-brial, and the Judicial Committee 

^ordingly assessed the damages from the materials before them. Mud- 

W Mohun Doss v. Gokul Doss ... 5 W.R. 91 (P.C.)= I I.J.N.S. 269 = 

hm Monun j Suther. 644=2 Sar. 202= 10 M.I.A. 563. 


NOTES. 

1870 


CALCUTTA. 

__Valaet All v. Matadeea Ram, 13 W.R. 8 (4) (Civ). An attach¬ 
ment without a probable cause evinces malice, and damages should be 
in the nature of a penalty as well as of compensation. 

D Doolat Cbund v. Bam Bahoy, 24 W.R. 139.—When a proper application 
for process has been made, and a proper order granted, the officer of Court 
1878 cannot be considered to be the agent of the person for whose benefit the 
process has issued; nor is such person responsible for the mistake or 
a ¥ nt the officer, ttnlesa he or his servants have personally interfered and 

Biisconduoc oi kuc 

directed the action of the officer. 
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DAMAGES— {Continued). 

BURMA. 

— F. Nga Myat Hmwe u. Nga Yi. U.B.R. 1906. Tort. p. 9.-lf there be a right. 

and if there be an infringement of that right, it is not necessary to show 
1906 that there has been any subsequent injury, and if the plaintiS’s undoubt¬ 
ed right has been invaded, he would be entitled to a remedy, whether any 
damage has accrued to him or not. 


1901 


CENTRAL PROVINCES. 

—'F. Puran Teli v. Govind Ram, 15 C.P.L.R. 39.-The law on the 
subject is the same in this country as in England. 


OUDH. 

-R. Manobarlal v. Gobardhan Prasad. 13 O.C. 357 (360).—The bringing of an 

ordinary civil suit does not furnish ground for a suit for damages by the 
1910 defendant, although the suit may have been instituted maliciously and 
without reasonable and probable cause. But some legal proceedings and 
some incidental proceedings in civil suits involve dawflj/e to the reputation, person or 
property of the defendant, and a suit for damages may be maintained with respect to 
them. 


N.B.—For further notes, see under COSTS, No. 22, at p. 606, supra. 


(4)-Suit by lessee in khote tenure against Government, claiming 

damages for prohibiting him from cutting forest trees for 
(1867) sale, dismissed. Ruttonji Edulji Shet v. The Collector of 
Tanna ... 10 W.R. 13 (P.C.) = 2 Sar. 292= 11 M.I.A, 295. 

N.B.—For notes, see under LEASE, No. 7, infra. 


(5)- Suit for—for theft of property—Liability of all robbers jointly 

and severally—Credibility of evidence — Defendant’s failure to 
(1869) give evidence. Plaintiff's property was plundered by a number 
of persons with a common object of plunder and booty. Plain¬ 
tiff sued the thirty persons for damages. Thirteen of the thirty had 
confessed to their having been present at the plunder, and some of them 
had partaken of the booty; there was a decree against all in the first 
Court. Twenty-seven of these defendants did not appeal. On the appeal 
of the rest, the Sudder Adawlut Court dismissed the whole suit (not only 
as against the defendants that appealed, but also against those that did 
not). Plaintiff appealed to the Privy Council. It appeared that two 
witnesses on the side of the plaintiff had spoken to the plunder, and none 
of the defendants went into the box to contradict the two witnesses that 
implicated them in the plunder. Held^ that a number of persons having, 
in pursuance of a common object, plundered the plaintiff’s property, all 
of them were jointly and severally responsible in damages, because the 
transaction was a joint one ; and all that was necessary for the plaintiff 
to prove, was the identity of the persons concerned in the plunder, co¬ 
operating in the perpetration of the deed. Held, also, that, since the 
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DAMAQES->(C(nitinue(i). 

defendants did not avail themselves of the opportunity to give evidence 
contradicting the testimony of the two witnesses as to the complicity of 
the defendants, the uQcontradicted testimony of the two witnesses was 
entitled to credit. Gunesk Singh v. Ram Rajah and others 

12 W.R. 38 (P.C.) = 3 B.L.R. 44 (P.C.) = 2 Sar 505 = 2 Suther. 263, 


CALCUTTA. 

NOTE.-R. Ram Ratan Kapaliv. Aswioi Kumar Dutt; 11 C.L.J. 503 = 14 

C.W.N. 849=37 C. 559=6 lad. Cas. 69.—The liability of wrong>doecs in 
1910 tort is, as a general rule, joint and several; but it cannot be laid down as 
an inflexible rule, that, in every case of tort, the Court is bound to pass 
a joint decree against the wrong-doers, making each jointly and severally liable for the 
whole amount decreed. In cases of combination, the tort-feasors should be held 
jointly and severally liable, but where there is no combination and the injury to the 
plaintiff has been caused in good faith or in assertion of an imperfect title, the strict 
rule of joint and several liability cannot justly be enforced. 


(6)- Wrongful conversion. In an action for tho wrongful con¬ 

version of certain timber, the plaintiff claimed to recover as 
(1878) damages the market-value of the timber at the town of 
Eangoon, to which it was being conveyed, at the time of the 
conversion. Held that the cost of carriage to Bangoon from the place 
where the wrongful conversion occurred must be deducted. Bombay 
Burmah Trading Corporation, .Limited v. Mirza Mahomed Ally and the 
Burmah Company, Limited ... 4 C. 116 = 5 I.A. 130=3 Sar. 622, 

BOMBAY. 


1886 


Notes. 


R. Evans v. Trustees of the Port of Bombay, 11 


B. 329 (344). 

_Vithaldas u. Secretary of State for India, 26 B, 410 (415) =4 Bom. L.R. 

26.—As to the liability of master for the acts of servant. Applying the 
1901 principle enunciated at 4 C. 116 (121) that, as a general rule, the master 
is liable for every such wrong of the servant or agent committed in the 
course of the service and for the master’s benefit, held, that, if Customs officials had 
authority to take and hold possession of land for Customs service on behalf of Govern¬ 
ment their authority to bind Government by payment of rent for that land followed 
as a matter of course and Government cannot claim the benefit of the former and 

repudiate the latter. 

_Jehangit v. Secretary of State, 6 Bom- L.R. 131 (200).—A master will be 

responsible lor the manner in which the servant has discharged the duty 
1903 entrusted to him, although be might not have authorised the particular 
act complained of. 

CALCUTTA. 


__Gopal Chandra «. Secretary of State for India, 13 C.W.N. 619=36 C. 647= 

1 Ind< Cas. 735.—A master is liable for the fraud of his servant com- 
1909 mitted in the course of his service and for the master’s benefit, hut he 
is not liable for tho misccmduct of the servant committed for the servant’s 

:own -private benefit. 

67 
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DAMAGES— 

(7) -caused by overflow of a tank—Liability of Zemindar—See 

Tanks, No. 1, 1 I.A. 364. 

(8) -Liability of employer in—for servant’s cutting trees belonging 

to a third party— See Master AND SERVANT, No. 1, 23 C. 922. 

DEBENTURES. 

See Contract, No. 5, 21 W.R 315 = 1 I.A. 124. 

DEBTOR AND CREDITOR. 

(1) -Fraudulent conveyance to defraud creditors—See FRAUD, 

No. 6. 11 I.A. 10. 

(2) -Unqualified admission of debt—implied promise to pay—Effect 

of express promise to pay in a certain manner—See 22 C. 434, under 
Appeal to Privy Council, No. 33, supra. 

DEBUTTER. 

See Hindu Law (Religious Endowments). 

DECLARATORY DECREE. 

(1)- Suit for confirmation of possession and for declaratory decree 

Duty to make out title—Concurrent finding of lower Courts 
(1872) Interference oj Privy Council. A person suing for confirm¬ 
ation of possession and seeking a declaratory decree must 
make out his title affirmatively. If the Indian Courts agree in holding 
that he has not done so, even though the High Court may not have attend¬ 
ed to the depositions of material witnesses, the Privy Council will not 
disturb the decision of the High Court. Sheik Torah Ally v. Sheik Mahomed 
Tukkee ... ... 19W.R. I=5Sar.7Il. 

BOMBAY. 

NOTES.-R. Ganga Ram v. Secretary of State, 20 B. 798.—Plaintiff was in 

possession of a piece of land and sued for a declaration that it belonged to 
1895 him and that defendant was not entitled to it. Both the plaintiff an 
defendant failed to prove any title to the land, but plaintiff proved t a 
ho had been in possession for ten years and built a shed on it. Held, that declaration o 
plaintiff’s title cannot be made, but that plaintiff was lawfully entitled to possession o 
the land in suit and the shed thereon. 

(2)- Deeds of gift and adoption — Act VIII of 1859, S. 15 Suit to 

set aside the deeds — Sudras. Plaintiff, a Hindu widow, sue 
(1873) defendant for himself and as guardian of his minor sons to se 
aside two deeds relating to the adoption of the said minoi, one 
of the deeds having been executed by the defendant, by which the defen 
ant agreed to give his minor son to plaintiff for adoption, the other^ emg 
a deed by which plaintiff agreed to take the boy in adoption. 
case was that, notwithstanding the deeds, defendant refused to give the o> 
and that the adoption was not completed by the giving and taking o 

.'J 
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boy and by performance of the other religious ceremonies. The defendant 
contended that the deeds were not mere agreements to give and take the 
boy in adoption, but that the one executed by him was a deed by which 
he gave the boy in adoption and the other was a deed by which the plain¬ 
tiff' actually took the boy in adoption and that the other rites and cere¬ 
monies had taken place. The boy, alleged to have been adopted, was not 
made a party to the suit, though the defendant was described in the plaint 
as the guardian of the boy. It was found by the Lower Courts that the 
deed executed by plaintiff had not been delivered to the defendant. It was 
also found that the issue as to the actual delivery of the boy had not been 
tried by the first appellate Court. 

Held, by the Privy Council, on a consideration of the deeds, that they 
were not mere agreements to give and take the boy in adoption but were 
deeds of gift and adoption. If they were mere agreements to give and 
take the boy in adoption, the plaintiff could not have any right to main¬ 
tain the present suit which was one for cancellation of the deeds. Her 
remedy would be one for specific performance or damages. Treating them 
as deeds of gift and adoption, which they were, the plaintiff was not enti¬ 
tled to the declaration that they were null and void under S. 15 of Act VIII 
of 1859, the plaintiff not being entitled to any consequential relief as 
against the father (who alone was the defendant) of the adopted boy, and 
the deeds not being actually necessary for the validity of the adoption. 

Beld, also, the question to be determined, so far as the present suit 
was concerned, was not whether the child was legally adopted or not, but 
whether there was sufficient ground for setting aside the deeds or declaring 
them to be void. If the defendant gave, or was willing to give, the boy, 
the plaintiff had no right to sue him in order to have a declaratory decree 
that the deeds were null and void because certain religious ceremonies 
validating the adoption had not been performed. 

Beld, further, the first appellate Court having omitted to find whether 
the boy had been actually delivered, the High Court was wrong in having 
decided the case on the footing that there was no actual giving and receiv¬ 
ing of the child. Noggendro Chundro Miiro v. Sreemutty KUhen Soondary 
Dossee and Sree Narain Mitter v. Sreemutty Kishen Soondary Vassee 

I9W.R. 133=Sup. I.A. 149=11 B.L.R. 171 = 3 Sar. 203’ 

FRIVT COUNCIL. 

-CODB. Kolandapuree Nachiac v. Dorasinga Tevar, 28 W.R. 314.— 

1878 Bee No. 4, at p. 634, infra, 

ALLAHABAD. 

_B, Syud Mahomed v. Kanizuk Fatima, 6 N.W.P.H.C.R. 231 (237) (P.B.).— 

A suit in which the plaintiff pmyed for a decree declaring that the defend- 

1874 ant wag not, as had been fraudalently, recorded in the revenue registers, 
a perpetual lessee, but only tenant-at-will of certain villages, of which 
(he plaintiff was ppjprietor, held-to be maintainable. 
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R. Musammat Jagesri Kuar v. Ram Nath Bhagat, 1 A. 371.—The suit was 
j held to be maiotainable as falling within the exceptions mentioned in the 
above case, Sup. Vol. I.A. 149. 


— R. Tulshi Ram v. Behari Lai, 12 A. 328 (334) (F.B.).—According to the 
Benares school of Hindu Law, a widow cannot make a valid adoption to 
1889 her husband without bis express authority, and an adoption made by her 
without such authority is void- The doctrine of factum valet does not 
apply to such a case. 


CALCUTTA. 


R. Ranee Brohmo Sloyee v. Rajah Annnd Lall Roy, 19 W.R. Cr. 419 (420).— 
j It is wholly discretionary to make or decline to make the desired declara¬ 
tion (that the adoption made by the widow is invalid). 


-R. Grish Chunder Mookerjee v. Miller, 3 C.L.R. 17 (19).—There is no author¬ 
ity for saying that, where a minor has been really sued though in a wrong 
form, a decree against him would not be valid. 

-R. Run Bahadur Singh v. Luchocoowar, 4 C.L.R. 270.—Under Act VIII of 

1859, S. 15, a suit would not lie at the instance of the reversionary heir, for 
1879 a declaration that a certain letter purporting to have been written by the 
husband of the defendant empowering his widow to adopt a son, was a 
forgery, and to have the same cancelled, and for an injunction restraining the adoption 
of a child under the letter. 

-R, Hunsbutti Kerain v. Ishri Dutt Koer, 5 C. 512 (520) ; Kalidhun Cbutta- 

padhya v. Shiba Nath Chuttapadhya, 8 C. 483 (513) (F.B.) ; and Kali 
1879, 1882 Kishen Tagore v. Golam Ali, 13 C. 3 (12).—The granting of declaratory 
& 1886 decree is discretionary, and in every case the Court ought to exercise a 
sound judgment as to whether it is reasonable or not, under all the cir¬ 
cumstances of the case, to grant the relief. 

-R. Guru Churn Chuckcr Butty v. Kali Kishen Tagore, 11 C. 402 (404).— 

Where a suit (intended to be brought against some minors) was institut- 
1885 ed against the defendant as the mother and guardian of the minors, and 
an order was obtained at the time of filing the plaint, making her guard¬ 
ian for the purposes of the suit, the defendant not being guardian of the person and 
property under Act Xh of 1858, held, the minors were no parties to the suit and the 
suit should be dismissed as against them. 


MADRAS. 

-R. Eatnamasari v. Akilandammal, 26 M. 291 (315) = 13 M.L.J. 27 .—Suit 

for a declaration of the status of the plaintiff as adopted son and for 
1902 recovery of property belonging to him as such adopted son. The suit was 
instituted more than six years after the plaintiff’s rights as adopted son 
had been interfered with by his adoptive mother. Held that the suit was governed by 
art. 119 of the Limitation Act and was consequently barred by limitation. 

( 3 )-s. 15 of Act VIII of 1859. Plaintiff, a Rajah, was in posses- _ 

siou of certain lands by the receipt of rents from tenants. The 
(1875) tenants alleged that they were in possession under a mogole 
hromottur title.” The plaintiff’s suit was for setting aside the 
title alleged by the defendants. Held, the suit, not being one to set aside 
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any deed set up by the defendants impugning his title as Zemindar or 
Bajab, but merely to set aside an assertion, was not maintainable. The 
Courts could grant a declaratory decree, only in cases where consequen¬ 
tial relief, if asked for, could be granted. This was not a case of that 
kind. Rajah Nilmony Singh v. Kally Churn Battacharjee ... 23 W.R. 

150=14 B.L.R. 382 = 2 I.A. 83 = 3 Sar. 447 = 3 Suthcr. 77. 


PRIVY COUNCIL. 

Notes. -Coos. Kolundapurec Nacbiar v. Dorasinga Tevar, 23 W.R. 314. 

1875 —Vide No. 4, at p. 534, infra. 


MADRAS. 


-R. Sini Tbiruvengadathiengar v. Sangili Virappa Pandya Chinnathumbiar, 

1 U, 65 (68).—The cancellatioo of deeds, agreements and other written 
1876 instruments which may be vezatiously or improperly used, is directed by 
Courts of Equity, but the relief as to the cancelling cf written notices, 
etc., is never given. 


ALLAHABAD. 


-R. Jlir Azmat Ali v. Mahmud-ul-nissa, 20 A. 96 = 17 A.W.N, 204.—A suit 

1897 between Mahomedans for jactitation of marriage is maintainable. 


CALCUTTA. 


R. 


1876 

-R. 

1878 


Ram Needbee Koondoo v. Rajah Rughoo Nath Narain lilullo, 1 C. 456 = 
25 W.R. 516 (520).—The jurisdiction of the Mofussil Courts in India to 
grant decfeiratory decrees is the same as that exercised by the Court of 
Chancery in England. 

Poran Sookb Chunder v> Parbutty Dossee, 3 C. 612.—A declaratory decree 
cannot be given where a plaintiff is not without any other remedy than 
a mere declaration of bis title. 


1686 


_R. Hunsbutti Kerain v. Isbri Dutt Koer, 5 C. 512 (518)=4 C.L.R, 517.—A 

Court, in a declaratory suit, will not decide intricate questions of law, 
1670 where no immediate effect, and possibly no future effect, can be given to 
its decision, and when the postponement of the decision to a time when 
there may be before the Court some person entitled to immediate relief, will not 
prejudice a plaintiff’s right in any way. 

__R. Kali Kishen Tagore v. Golam Ali, 13 C, 3 (8).—Where, however, the case 

was one under S. 42 of the Specific Belief Act, which has repealed S. 15 
of Act VIII of 1869. 

_ R Gannusingh v. Bhagwati Eoeri, 3 Ind. Gas. 234 (236).—A wide discretion 

has been given to the Courts by 8. 42 of the Specific Relief Act to make 
in suitable cases decrees of a merely declaratory character. 

BOMBAY. 

_R_ Budesab i>. Hanmanta, 21 B. B09 (618).—A false allegation by a tenant as 

to the terms on which he holds cannot, though repeated continuously 
1898 lor * number of years, alter the terms of the tenancy or necessitate the 
landlord to refute the allegation by means of a suit. 



* ^ 
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-R, Tarubai v. Venkatrio, 27 B. 43 (65).—The owner cannot maintain a suit for 

possession during the currency of an ijara, though he might possibly have 

1902 a right to bring a suit for declaration of title which it would be discre¬ 
tionary with the Court to grant or refuse. 

(4)—^— Principles on which — is granted — Civ. Pro. Code VIII 
of 1859), S. 15. The suit was by a person claiming to 
(1875) be the next heir entitled to succeed to a Zemindari in posses¬ 
sion of a Hindu widow. The plaint prayed for possession of 
some portion of the Zemindari, for the award of maintenance to plaintiff 
at a certain rate during the widow’s life-time, and for relief on the ground 
of waste alleged to have been committed by the widow and the other 
defendants. Two issues were tried by the Courts in India, viz., (1) 
whether the plaintiff was the next heir entitled to succeed to the Zemin¬ 
dari, and (2) whether the plaintiff was entitled to obtain any declaratory 
decree at all. The Indian Courts found that the plaintiff had failed to 
make out a case for relief on the ground of waste, but gave him a decree 
declaring his title to succeed to the Zemindari after the widow’s death. 
Meld, by the Judicial Committee, that a suit by a reversioner to restrain 
a widow or other Hindu female in possession from acts of waste is an 
exception to tlie general rule that no suit for a declaration can be main¬ 
tained unless there be a right to consequential relief obtainable in the 
same or some other Court. But such suit, when brought, must be con¬ 
fined to questions arising between him and the widow ; he cannot, by 
bringing such a suit, get, as between himself and a third party, an 
adjudication of title which he could not get without it. 

Held, also, that the power of the Indian Courts to grant declaratory 
decrees in reference to S. 15 of Act VIII of 1859, must be governed by 
the same principles as those upon which the Court of Chancery proceeds 
in reference to 15 and 16 Viet., c. 86, S. 50, with such changes as may be 
necessitated by the circumstances of India. 

The plaintiff having wholly failed to make out a case for relief on 
the ground of waste, the decree of the High Court, granting him a merely 
declaratory decree as to his title to succeed to the Zemindari, was revers¬ 
ed, and his suit was dismissed. Kathama Natchiar v. Dorasinga Tevar 
23 W.R. 314=15 B.L.R. 83 = 2 I. A. 169 = 3 Sar. 456 = 3 Suther, 106. 

PRIVY COUNCIL. 

Notes. — F. Sheo Singh Rai v. Dakho, 2 C.L.R. 193.—Act VIII of 1859, 
S. 15, relating to declaratory decrees, ought to receive the same construc- 

1878 tionas S. 50 of the English Acts XV and XVI Viet., c. 86, has received 
from the English Courts. 

-R, Hunsbutti Koerain t). Isri Dutt Koer, 5 C. 512 = 4 C.L.R. 511, on appeah 

Isri Dutt Koer v, Hunsbutti Koerain, 10 C. 324 = 10 I.A. 151 = 13 C.L. 
418.—See case No. 5, infra. 


1883 



535 


DECLARATORY DECREE— (Coniinued). 

‘ -F. Bheo Siagh Rfti v. Dakho,- 1 A. 688 (689) «5 I.A. 87.—See under JAINS, 

1888 No. 1. infra. 

CALCUTTA. 

—P. Bepin Beharee Roy v. Issur Chundet Sen, 2§ W.R.Cr. 13.—When the 
plaintifi’s claim for rent in a prior suit is disallowed on the ground that 
1876 his zamindari right was denied by the present defendant, the plaintifi 
was justified in coming to Court to get bis title declared. 


' -R. Ram Needhee Koondoo v. Rajah Rughoo Nath Narain Mullo. 1 C. 456 = 
1876 26 W.R. 516.—See under case No. 3, 2 I.A. 83, supra. 

--R. Poran Sookh Chunder v. Parbutby Dossec, 3 C. 612.—See under 2 I.A, 

1878 63, supra. 

— - .R. Chottoo Hisser 0 . Jemah Missec, 6 C. 188 (200) =6 C.L.R. 588 .—k suit 
by a person, having a contingent reversionary interest, expectant on the 
1880 death of a Hindu widow, for a declaration, not against third parties but 
against the widow, that her alienations arc invalid as being without 
necessity, or for restraining her from committing waste, is maintainable as coming 
within the ezeeplion to the general rule laid down in 2 I.A, 1C9 (191). Otherwise, it 
might, if the widow were to live to a great ago, become impossible for the reversioner, 
after her death, to bring evidence as to want of legal necessity. 


-R. Kalidun Chatterjee u. Shibnath, 11 C.L.R. 57 (80} = 8C. 483 (F.B.).—A 

suit having been brought by a member of a joint family in 1872 for a 
1882 declaration of bis right to an account from the defendant who bad been 
the manager from the year 1262 to 1277 F., the plaintiff obtained the 
decree. In 1879 the plaintiff sued for the amount of cash, Company’s papers and other 
debts that might be found due by the defendant on an adjustment of accounts. Beld 
that the second suit was maintainable. 

__Bhujendro Bhusan Chatterjee v. Trigunanath Mookerjee, 8 C. 761 

(764).—This case was one under 8. 42 of the Specific Relief Act. The 
1882 plaintiff, having purchased a revetsiouary right, prayed for a declaration 
that certain life-estates bad been forfeited. Wilson, J., ruled that it was 
not the intention of the Legislature (S. 42, Specific Relief Act) to encourage speculative 
purchasers of doubtful titles by giving them an opinion on their titles. 

_B. Kali Kishen Tagore v. Golam Ali, 13 C. 3 (8).—Where the suit was under 

1886 S. 42 of the Specific Relief Act, which has repealed Act VIII of 1859, 8. IS. 

- p Hem Chunder Sanyal v. Sarnamoyi Debi, 22 C. 334 (359).—Where a Hindu 
widow relinquishes her life-interest in favour of the next immediate rever- 
1694 sioaer, a more remote reversioner may, during the life of the widow, 
obtain a declaration that such relinquishment is not binding on him. 

jgg 3 - cited. Polkumari v. Ghansyam Misra, 31 C. 811 (513). 

_Cited. Thakurain Jaipal Kuuwat t>. Bhiya Inder Bahadur Singh, 8 C.W.N. 

1904 469. 

P Srinibash Das ti. Man Mohini Das, 8 C-L.J. 224.—A Hindu daughter 
is entitled, during the life-time of her mother, to maintain a suit for 
1906 the cosstruotion of the will of her deceased father, and deolarations 
incidental thereto, especially where the mother has allowed her rights, 
nv to be barred by limitation, and where the immediate conduct of the ezeoators 
be determined by the construction. 
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-R. Samareodra V. Birendra, 6 C.L.J. 1 = 4 M.L.T. 27 = 12 C.W.N. 777 =35 

C. 777.—A person cannot sue for a declaration of his legal right unless 
1908 he has an existing right, and a mere contingent right which may never 
ripen into an actual existing right is not sufficient to ground an action 
for a declaration that the defendant has no right of succession to the property. 


-R. Gannu Singh v. Bhagwati Koeri, 3 Ind. Cas. 234.—See same case noted 

1909 under No- 3, at p. 533, supra. 


MADRAS. 

-R- Sini Thiruvengadathiengar v. Sangili Veerappa Pandya Chinnathumbiat, 

1 M. 65 (67), a case under S. 15 of Act VIII of 1859. It was held there that 

1876 the issuing of proclamations and orders by defendant to plaintifi’s ryots 
to pay rents to himself (defendant) and application by him (defendant) 
to the Collector to transfer the registry to his name stating that he was the' rightful 
owner, and even threats on the defendant’s part amounting to denial of the right of 
plaintiff, who is in enjoyment of property, vvore not sufficient to give plaintiff a right 
to institute a suit for a declaratory decree. 

-R. Parasara Bhattar v. Rangaraja Bhattar, 2 M. 202 (204), which was a 

case instituted before Act I of 1877 (Specific Relief Act) came into force; 
Jield that the case fell within the ruling in 2 I.A. 169. 


ALLAHABAD. 

-R. Sital Patshad v. Jagdat Missur, 7 N.W.P.H.C.R. 254.—Where, if the 

plaintiff’s sole right as reversioner were allowed, he has not at present 
1873 any right to consequential relief of any kind, a declaratory decree cannot 
be granted. 

——R. Ram Bhatosc Lai v. Musammat Gopi Bibi, 7 N.W.P.H.C.R. 
300.—Point same as in 7 N.W.P.H.C.R. 234, supra. 

-R. Musammat Jagesri Kuar v.lRam Nath Bhagat, 1 A. 371.—A 

1877 suit by a Hindu reversioner is excepted from the operation of the rule 
2 I.A. 169. 

-R. Queen-Empress v. Ghulet, 7 A. 44.—The English cases upon the subject 

before the High Court in that case were irrelevant to the interpretation 
1884 of the law of India, since the Indian Legislature did not follow the law 
of England in regard to perjury. 


1894 


BOMBAY. 

R. F. Yorke Smith v. Tribhovandas Mangaldas, 19 B. 401 (406), as to the 
practice of the Courts not to determine questions of title as to future 
interests. 

R. Anyaba v. Daji, 20 B. 202 (205).—A suit by distant relations, not pre¬ 
sumptive reversionary heirs, for a declaration that the defendant was not 
an adopted son, Jield, not maintainable. 

-R. Alamai v. Positive Government Security Life Assurance Co., 

Ltd., 23 B. 191 (210). 

-R. Bai Shri Vaktuba u. Agar Sinji, 12Bom. L.R. 697=34 B. 676=7Iad. Cas. 

945.—The general power vested in the Courts in India under the O.P.C.i 
1910 to entertain all suits of a civil nature, excepting suits of which cognisance 
is barred by any enactment for the time being in force, does not carry with 
it the general power of making declarations except in so far as such power is expressly 
conferred by statute. 


1895 


1898 
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(S) - -Suit for — Civ. Pro. Cods {Act VIII of 1859), S. 15— Suit 

by reversioner during life of Hindu widow. A suit brought 
( 1883 ) during the life of a Hindu widow by the presumptive heir, 
entitled on her death to the possession of the property in 
which she held her limited estate, to have an alienation by her declared 
to operate only for her life, is among the exceptions to the general rule 
established by decisions upon Act VIII of 1859, S. 15, viz., that, except 
in certain cases, a declaratory decree is not to be made unless the plaintitf 
shows a title to, though ho does not ask for, consequential relief. Kattama 
Natckiar y. Dora Singa Taver, 15 B.L.R. 83 = 2 I. A. 169. Held that, 
although to grant a declaratory decree under the above section was dis¬ 
cretionary with a Court, yet, in a suit of this class, known to the law, and 
in many cases the only practical mode of enforcing the presumptive heir’s 
right to interfere with the widow’s alienation, the grounds for the discre¬ 
tionary refusal of the decree should be strong. In this case, the diflSculty 
of the question raised, and the expense of the litigation which had been 
referred to as grounds for refusing it, were insufficient reasons. Isri Dut 

Koer v. Hansbutti Koerain ... 13 C.L.R. 418=10 C. 324 = 10 I.A. 1S0 = 

4 5ar. 459, 


PRIVY COUNCIL. 


NOTES-- 
1887 

not justifying 


-F. sheolochun Singh t). Saheb Singh, 14C. 387 (394) =141 A. 63.— 

Property purchased by a widow with savings out of the income from her 
husband’s estate and treated by her as part of such estate, follows the 
nature of the original estate and cannot be alienated by her for any purpose 
alienation of the original estate to which it is an increment. 


ALLAHABAD. 


R. Bhagwanta t». Sukhi. 22 A- 33 (46) (P.B.) = 19 A.W.N. 159.—If the right of 
a reversioner to contest an alienation or an adoption by the widow is bar, 
g red by limitation, or if a decree were passed against such reversioner, 
this will not bar similar rights of subsequent reversioners. 


_P Cbhiddu Singh u. Durga Dei, 22 A. 382 = 20 A.W.N. 118~point same as in 

1900 22 A. 33, noted above. 

BOMBAY. 

_g Rivett-Carnac v. Jivibal, 10 B. 478 (482).—The unexpended savings eflccted 

by a widow out of the income from her husband’s estate pass on her death 
to her husband’s heirs. 

_Chhagantam Astikeam v. Bai Motigavri, 14 B. 512 (815).—A suit by a per¬ 
son presumptively entitled to succeed to an estate inbecited by a Hindu 
1890 widow from her husband for a declaration that a sale in execution of a 
decree against the widow is not valid beyond her life, is maintainable. 


CALCUTTA. 

_jj Hurry Mohan Bai y. Gonesh Chunder Doss, 10 C. 823 (842) (P.B.).—Uo- 

collected rents of an estate held by a Hindu widow must belong, at her 
death, to her husband’s heirs and not to bee heirs. 


68 
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R. Ram Pershad Chowdry v. Jokhoo Roy, 10 C, 1003 (1006).—When a Hindu 
widow creates, in favor of a stranger, an interest beyond her own life- 
1884 interest and allows him to enter his name in the landlord’s sherista as 
owner, her acts are tantamount to setting up an adverse title as against 
the reversioners, and under the circumstances, a suit by the latter for a mere declar- 
ation would be maintainable. 

-Commented upon in Grish Chunder Roy v. Broughton. 14 C. 861 (884).— 

The question was one of intention on the part of the widow. If it is her 
1887 intention to invest the savings in augmenting the corpus, the invest¬ 
ments partake of the nature of the corjius. If, on the contrary, her 
intention is to treat the investments as distinct from the original estate, they can be 
dealt with by her in any manner she pleases, and, at her death, the reversioners cannot 
dispute her alienations. 

-R. Sowdamini Dassi v. Broughton, 16 C. 574 (583).—The income from the 

original estate having been handed over by the person, in whom the 
1889 same had vested, to the widow, and a release obtained from the latter, 
and the latter having invested the same in Government Securities and 
afterwards created a trust in favor of a stranger to the family of her husband, held, 
there was no presumption that the investments partook of the nature of the corpus and 
that the reversioner to the husband's estate had no right to claim the same as an 
accretion thereto. 

-R. Hem Chunder Sanyal v. Sarnamoyi Debi, 22 C. 354.—Where a Hindu 

widow relinquishes her life-interest in a portion of property inherited 
1894 from her husband in favor of a reversioner, and the latter, in consider¬ 
ation thereof, gives an absolute interest to the widow in another portion 
of the estate, the next reversioner may maintain a suit for a declaration that the deeds 
under which the above alienations are made are invalid. 


-D. Ohhotu Mahton v. Musst. Sheobarti Koer, 5 C.W.N. 445 (446).—A Civil 

Court, in the exercise of its discretion, may decline to set aside an 
1901 alienation made by a Hindu widow during her lifetime, when no proper 
case has been made out by the party seeking to have such alienation set 
aside. 

-R, Srinibash Das v. Monmohini Dasi, 3 C.L.J. 224 (230).—A Hindu daughter 

is entitled, during the lifetime of her mother, to bring a suit for the 
1906 construction of the will of her deceased father and for declarations 
incidental thereto, especially when the mother has allowed the rights 
under the will to become barred. 


-R. Bopin Behari Kundu v. Durgacharan, 8 C.L.J. 120 = 12 C.W.N. 914=35 

C. 1086.—The consent of a female reversioner to the sale by a Hindu 
1908 widow without legal necessity does not bind or affect the reversioner who 
takes an absolute estate. The alienee gets only the qualified estate of 
the alienor. 

MADRAS. 

-R. Akkanna n. Venkayya, 25 M. 351 (357) = 12 M.L.J. 5.—In the absence of 

any intention on the part of a Hindu widow to make investments made 
1901 by her out of savings from her husband’s estate pact of such estate, for 
the benefit of his heirs, the presumption is that she intended to retain 
an absolute control over such investments- 
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: —R. Adilakshmi u. Veakataramayya, 13 M.L.J. 859 (361).—A decision in' a 

suit brought by a reversioner to contest an alienation or an adoption 
1902 made by the widow is not res judicata as against another reversioner. 
One reversioner does not claim through another. 

Sakyahani Ingle Row Sahib y. Bhavani Boyi Sahib, 27 M. 58B (589). 
Adjudications in suits by reversioners to set aside alienations by a quali¬ 
fied proprietor will not bind reversioners who are not actual parties to the 
litigation. 

Subtamantau Chetty y. Acunachelam Chetti, 28 M. 1 (5).—The income 
derived by a widow from her husband’s estate is her absolute, separate, 
and exclusive property and devolves as such. 

Punnama V. Pertazu, 29 M. 390 (F.B.) = 1 M.L.T. 183=16 M.L.J. 307. 

A reversioner suing to set aside an adoption must be made to disclose 
the names of all the persons interested in the reversion and to make them 
parties, so that the adjudication might be made as final as possible. 

Panda Venkamma v. Panda Pattaya, 8 M.L.T. 320 = 8 Ind. Cas. 298. A 
widow may relinquish her own interest. So, where the utmost that a 
widow relinquished was her life-interests and her relinquishment of that 
interest in no way affects the plaintiff’s tights as reversioner, the plaintiff 
has no cause of action for a declaration that the alienation made by her is void except 
for her life. 

OUDH. 

_K. Cbandres Singh u. Nand Kishoro, 8 O.C. 335 (337).—A strong case of 

inexpediency should be shown for refusiog’declaratory relief to classes of 
1894 persons expressly recognised by the law as suitors for such relief. In a 
suit, declaratory relief was refused on grounds, (1) ihat the locus sta^uli 
of the plaintiff was in issue; (2) that there might be protracted inquiry into the genuine¬ 
ness and legal effect of a will ; (3) that the plaintiff was not the immediate rever- 
eioner and the widow might survive him. Held, that these grounds did not make a 
strong case of inexpediency, and in refusing declaratory relief the Court did not exercise 
a sound and reasonable discretion. 

_R Bbola V. Jlussamut Moona. 8 O.C. 124 (126).—There is no privity of 

estate between one reversioner and another. Each must claim from the 
last male owner in his own right. 


—R. 
1904 

-R. 

1904 
-R. 

1906 

-R. 

1910 


1905 


PUNJAB. 

_K gam Rakha Mai v. Balwant Singh, 58 P.R. 1905 = 59 P.L.R. 1905.— 

The nature of a reversioner’s right under the Hindu law and under the 
customary law of the Punjab compared. 

_Indar v. Choki Ram. 68 P.R. 1905=2 P.L.R. 1906.—The dismissal of 

a prior suit for declaration brought by a reversioner to set aside an alien- 
1909 ation operates, under the customary law of the Punjab, aa estoppel barring 
a subsequent suit for possession by the son. 

-Suit for~I>eclaratory decree not obtainable by absolute right — 
Discretion of Court. It is discretionary with a Court to grant or 
to refuse a declaratory decree with regard to the circum¬ 
stances. A talnkhdar died, leaving a widow; also a son, 
h having succeeded as talukhdar, died childless. This son’s widow. 


( 6 ) 

( 1890 ) 
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being in possession, sued for a declaration that an adoption by the 
father s widow to the father, was void and ineffectual. The ground of 
suit was that, at some time or other after the death of the plaintiff, the 
person alleging himself to have been adopted might obtain the talukhdari, 
unless his adoption should now be negatived. With regard to all the 
circumstances, the refusal of such a declaration was approved by their 
Lordships. If the person alleged to have been adopted should sue here¬ 
after, the question would be decided whether he was validly adopted or 


not. Pirthi Pal Ktmwar Guman Kunwar 

17 C. 933=17 I.A. 107 = 5 Sar. 569 = R. & J.’s No. 118. 


k • • 


• • ft 


CALCUTTA. 


Notes. -D. Hem Chunder Sacyal v. Sarnamoyi Debi, 22 C. 354 (358), on 

the ground that, whereas, in 17 C. 933 = 17 I.A. 107, the suit was by a 
1894 widow whose rights had not been, and there was no immediate possibility of 
being, affected by the adoption sought to be declared void, the suit in 22 
C. 354 was by a person whose reversionary right had been affected by the act of the 
widow in possession. 


Exp). Gannu Singh u. Bhagawati, 3 Ind. Cas. 234.—See same case noted 
1909 under this beading. No. 3, SMprn. 


BOMBAY. 

-R. Maganlal Purushottam u. Govindlal Nagindas, 15 B. 697.—The suit 

being by a son to declare a will (made by his mother in respect of property 
1891 over which she had merely a life-interest under an award) void beyond the 
life of the mother and invalid as against bis (plaintiff’s) right to succeed, 
Iteld maintainable. 


MADRAS. 

Ratnam Asari u. Akilandammal, 26 M. 291 {F.B.) = 13 M.L.J. 27.— 
Arts. 118 and 119, Limitation Act, apply only to suits of the character 
defined by S. 42, Specific Relief Act, 1877. 

OUDH. 

Chandi Singh v. Jangi Singh. 8 O.C- 21 (23).—If the nearest reversioner 
refuses to sue, the next reversionary heir whose right to sue is recognised 
by law can bring a suit. 

-Mere possession on the one side and unjustifiable dispossession 
on the other—Right of the possessor dispossessed by a lurong'doer, 
(1893) as against the latter — Injunction — Wakf. Lawful possession of 

land is sufficient evidence of right as owner, as against a person 
who has no title whatever, and who is a mere trespasser. The former can 
obtain a declaratory decree, and an injunction restraining the wrong-doer. 
In such a suit the defence was that the land was ivakf, and the defen¬ 
dant muUvalli of it. Both Courts found that the plaintiff was in possession 
as purchaser from some of those who were entitled to sell. But the first 
Court did not find a fact, which the Appellate Court found, viz., that the 


-R. 

1902 

-R. 

1905 
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property’had been constituted wakf. Both Courts, however, concurred in 

the finding that the defendant at all events was not the mutwalli, and had 

no title. Held, that the plaintiff was entitled to a declaratory decree 

against this defendant as to his right, and an injunction restraining him 

from interfering with his possession. For the purposes of the plaintiff’s 

claiming such a decree, it was not necessary that he should negative the 

wakf, as to the validity of the endowment no decision being needed. This 

could not be decided either way in this suit, as parties interested were 

not before the Court. Ismail Ariff v. Mahomed Ghous ... 20 C. 834 = 20 

I.A. 99 = 6 5ar. 305. 


1898 


CALCUTTA. 

Notes.— _D. Sbama Chora Roy u. Abdul Kabeer, 3 C.W.N, 158.—The 

purchaser of trust property, who at the date of suit was out of possession. 

1898 under a void sale, is not entitled to possession merely upon proof of 
previous possession short of possession for a statutory period of twelve 

years which can give a title by adverse possession. 

_-D. Nisa Chand Gaita v. Kanchicam Bagani, 26 C. 579 = 3 C.W.N. 668 .— 

Previous possession short of the statutory period will not entitle a plainti0 

1899 to recover possession in a suit brought more than six months from the 
dispossession, even if the defendant could not establish bis title to 
the land. 

_ p Pazlac Rahman Chowdhry v. Raj Cbunder Sen, 5 C.W.N. 234.—In 20 C. 

834 the plaintiff was in possession and sued for declaration of his title. 

1900 But in 5 C.W.N. 234, plaintiff having been dispossessed was out of posses¬ 
sion. 20 C. 834 was, in consequence, field not to apply. 

^ 00 ^ _R, Mababarat Shaba u. Abdul Hamid Khan, 1 C.L.J. 73 (84). 

IQQj _R. Tamizuddin v. Ashrab Ali, 31 C. 647 (F.B .)=8 C.W.N. 446. 

.QflQ —F. Satischandra v. Asbruffudin, 8 C.L.J. 196. 


1900 


Sion. 


1904 

1904 

1908 


BOMBAY. 


_p Gangaram v. Secretary of State for India, 20 B. 798.—A person in lawful' 

possession of land, though bo does not prove his title thereto, is entitled 
1895 to obtain a decree declaring bis present possession as against a defendant 
who, without a title, disturbs such possession. 

_ ^ Hanmantrav v. The Secretary of State for India, 25 B. 287.—The posses¬ 
sion of a person (not shown to have originated wrongfully) is good against 
1900 the whole world except a person who could show a better title, that burden 
of proving which lies on the latter. In the absence of such proof, the 
former would be entitled to a decree declaratory of bis possession. 

_Bajaram v. Nanchand, 8 Bora. L.R. 225 (228).—Prior possession is a 

ground on which, a,sprima facie evidence of title, a plaintiff may recover 
-IQOA possession, in the absence of title set up by the defendant, even though 
” bis suit does not fall within S. 9 of the Specific Relief Act. 

_g y Paohubibi, 8 Bom. L.R. 264.—A person in possession has a good 

title as against every stranger, and one who dispossesses him, having no 
1903 title is a wrong-doer and cannot defend himself by showing that the title 
ie in some third person. 


1903 
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-R. Bhagwansing Daiilat Singh v. The Secretary of State, 10 Bom. L.R. 

1906 571 —Possession is in itself title, in the absence of proof displacing the 
presumption that arises from possession. 

-R. Pestonji Nusserwunji v. Nemchand Maneckchand, 9 Bom. L.R. 1301.— 

A person who dedicates his immoveable property to a charity (e.p., for 

1907 constructing and maintaining an Agiari for Parsees) can maintain an 
action against trespassers upon the property. 

MADRAS. 

-R. Mustapba Sahib v. Santha Pillai, 23 M. 179 :— Per Subramania Ayyar, 

J. —A person ousted by another who has no better right is entitled to re* 

1899 cover, on the strength of his previous possession, though that possession 
was without title, independently of S. 9 of the Specific Relief Act, which 
does not take away such a right. 

Per O'Farrell, J- —Such person cannot recover possession except under S. 9 of the 
Specific Relief Act. 

The suit, however, was dismissed because the defendant’s title was proved. 

-R. Narayana Row v. Darmachar, 26 M. 514 (517) = 13 M.L.J. 14.—Possession 

1902 is good title against all but the true owner. 

-D, Krishna Aiyar r. Secretary of State, 4 Ind. Cas. 1070 = 6 M.L.T, 306 = 20 

M.L.J. 71.—Where, in a suit against the Secretary of State for India in 

1909 Council for a declaration of the plaintiff's title to a certain vacant site. 

the plaintiff proved his possession for over 30 years ; held that the length 
of possession proved was sufficient in law to entitle the plaintiff for a declaration of his 
title. 

ALLAHABAD. 

- D. Shi Gopal v. Ayesha Bcgam, 29 A. 52 = A.W.N. (1906), 264 = 3 A.L.J. 775.— 

Plaintiffs sued as heirs, to recover certain property, which had been in 

1906 the yossessiou of their father who had no legal title thereto, and which 
was appropriated by their brother to the exclusion of the plaintiffs and 
which was purchased by the defendants in execution of a decree against him and there¬ 
after remained in their peaceable possession for a little less than 12 years. Held 
(Aiknta7i, J., dissenting) that, inasmuch as plaintiffs had never, at any time, been in 
possession of the property claimed by them, their suit would not He. 


BURMA. 

daQR -Shwe Thi v. Maung So Bon, U.B.R. (1892-1896), 

Yol. II. 619 (621). 

-D. Maungh Me v. Ma Min Dun, L.B.R. (1893-1900) 462 (465).—In 20 0. 834, 

the defendant was a wrong-doer. ^lere previous possession of land is not 

1898 sufficient to oust another lawfully in possession of the same, unless it 
were such as to confer the status of land-holder. 

-Dies. Chokalingum Chetty v. Maung Yeik, U.B.R. (1897-1901), Vol. II, 270 

1899 (271). 

— R. Me Ein Kin u. Nga Le, U.B.R. (1905), 4th Qr., Evidence, 7.—On proof, 
by the plaintiff in a suit to recover possession of his previous recent 

1905 possession and dispossession by the defendant and of his pritna facie 
lawful possession on his own account, the burden of proof will be shifted 
to the defendant to prove title in himself and his right to oust the plaintiff. 
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CENTRAL PROVINCES. 

-Cons. Nand Bam Patel v. Narbad Patel, 12 C.P.L.R. 59 (61).—20 C. 834 ^yas 

a suit not for possession but for a declaration of title as owner and for an 

1898 injunction to restrain the wrong-doer from interfering with the plaintiS's 
possession. 

OUDH. 

-Appl. Gopal V. Sant Bakbsh, 2 O.C. 3 (5).—Possession is good title against 

all persons except the rightful owner and entitles the possessor to 

1898 maintain an action in ejectment against any other person except the right¬ 
ful owner when dispossessed. 

PUNJAB. 

-R. Abdul Hamid v. Sarbuland Khan, 137 P.L.R. 1902=78 P.R. 1902.— 

The principles laid down in 20 C. 834 apply even more strongly to cases 
in which the plaintiff has been forcibly dispossessed. 


(8) -Suit to set aside deeds of giving and receiving a boy in adop¬ 

tion—Caitsc 0 / actio7i —See No. 2, at p. 530, supra. 

( 9 ) -Discretion of the Court—Eemand refused by the Privy 

Council—See Res Judicata, No. 28, 3 C.L.R. 31 ^-'4 C. 190=5 I.A. 149. 

( 10 ) _See Act I of 1869 (Oudh Estates), No. 8, 11 C.L.R. 149 

=8 C. 769=9 I.A. 41. 

( 11 ) _Execution of will by a limited owner—Reversioner’s right to 

have will declared invalid—Privy Council when will interfere with an— 

See Specific Relief Act, No. 9, 26 A. 238.. 

( 12 ) _Suit for declaration and injunction—Prayer for consequential 

relief— See Court Fees Act, No. 1, 35 C. 202. 

JS’See, further, cases under “ Specific Relief Act, S. 42.” 


decree. 

(D- 


-Finding of Court to be taken altogether—Decree upon one part 
of finding. A finding by a Civil Court must be taken alto- 
(187S) gether ; a party is not entitled to a decree upon one part of it 
where the decree would be inconsistent with another part of 
the same finding, unless he can show that such other part is incorrect. 
KnpY Poresh NarainRoy v. Robert Watson <€■ Co. 

Aoer Jrorts!> y. ^ 451 =3 Sar. 504. 


_ Construction and effect of decree—Bights of defendants inter se. 

D_cld that the decree in this case can only be binding as 
(1879) between the plaintiffs and the defendants in the suit, and that 
it cannot affect the interests of the defendants as between 
themselves Mussemat Adit Koer v. Gwiga Pershad Singh ... Bald 207. 
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(3) - Suit to set aside decree — Fratid. Held that the suit was 

rightly dismissed by the lower Court, as the case of fraud set 
(1883) up by plaintiff was not made out. Thakur Debi Singh v. Ealka 
Singh ... ... Bald. 462 = R. andJ.’s No. 71 (Oudh). 

(4) - Construction of decree for money payable by instalments — 

Term making the entire sum payable on default in payment of 
(1888) some of the instalments at certain dates. A decree for money 
payable by yearly instalments made the full amount payable 
on both the first instalment being unpaid on the duo date, and two conse¬ 
cutive instalments being in default and unpaid at the same time. Defaults 
were made, and questions as to the rate of interest, on what amounts, and 
for what periods, by reason of the debtor’s delay, interest was payable, 
were dealt with in an order of Her Majesty in Council, which made 
declarations as to the allowances of interest to which the decree-holder 
would be entitled on the adjustment of accounts between the parties. The 
accounts having been taken in the Court executing the order, the decree- 
holder applied for execution to the full amount. Held, that the instal¬ 
ments having been paid, though not at due date, and applied in payment 
of interest, he was not entitled to such execution, because the contingency, 
on the happening of which he would have been entitled thereto, had not 
happened. Sham Kishen Das v. Run Bahadur Shvjh ... 15 C. 751. 

( 5 ) - Construction of decree—Construction of order made by Settle¬ 

ment Officer awarding estate to a Hindu widoto—Transfer by 
(1889) widow, effect of. The plaintiffs obtained a declaratory decree 
that they were the reversioners and heirs-apparent, expectant 
on the future death of a widow who, at the time of suit, had survived two 
co-widows, and that they, (the plaintiffs), would be entitled to inherit at 
her death the estate that had belonged to the deceased husband. All 
parties had proceeded, as far as the present appeal, on the view that the 
surviving widow had the widow’s estate only. But an order made in the 
course of the settlement operations in 1865 had conferred the estate of 
the deceased on the three widows as well as on his mother in equal 
shares of one-fourth each. Held, that there was nothing in this order to 
show an intention to give to the mother and widows anything more than 
an interest, such as that which a Hindu widow takes ; and that the inherit¬ 
ance would devolve in due course of law, an alienation which the widow 
had made operating only for her lifetime. Munnalal Chaodri v. Gajraj 
Singh ... ... ... ... 17 C. 246 = 5 Sar. 452. 

BOMBAY. 

Notes.-R. In re Vishwambac Pandit, 20 B. 699 (703).—The substantial ques- 

1893 referred to in S. 596, Civ. Pro. Code, need not directly arise out 

of the concurrent findings of fact; but it is enough if it is involved in those 
findings, and can, if the appeal is allowed, be raised in the course of the argument. 
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DECREE— (Con<mu«(i)> 

, CENTRAL PROVINCES. 

-R. Rampershad Tiwati v. Anandilal, 13 C.P.L.R. 81 (89).—The efieot of'a 

Settlement award is not to break up any pre-existing coparcenary rights 
«, 1900 . and to make the share conferred the separate property of the person on 

whom it is conferred. Where the award is in favour of a widow, the 
estate will devolve not necessarily upon the heirs of l^er husband but upon the heirs of 
the last full owner. 



( 6 )- Form of decree—Suit for possession by owners of adjoining 

estates—Bight of parties to equal moieties of property decreed^ 
(1890) although each had claimed the exclusive title—Decrees dismiss¬ 
ing their suits, reversed, the evidence being sufficient as to the 
former, but not to the latter right. lu cross-suits betweeu the owners of 
adjoining estates, each claimed against the other, to be entitled to, and 
to be put into possession of, property situate on the boundary between 
their estates. The High Court dismissed both claims on the ground that 
the evidence.of the exclusive right of either party was insufficient. Held, 
that, although this might be so, there was, nevertheless, sufficient evidence 
of possession having been held by both the one and the other, and of 
the title of both, to support the conclusion that each had a claim to an 
equal moiety, to which each should be declared entitled. Each should 
be put into possession of the moiety which was opposite to, and adjoin¬ 
ing, his estate. Khajendra Narain Chowdhry V. Matangini Debi 

17 C.8U=17 I.A. 62 = S Sar. 528. 


ALLAHABAD. 

NOTES. -P. R''tQ Chandar Rao v. JIadho Rao, 11 A W.N. 45.—!□ a euit 

for the exclusive possession of immoveable property, it is competent to 
the Court to decree joint possession. 

CENTRAL PROVINCES. 

Mahipati Kunbi v, Lai Bihari Bania, 15 C.P.L.R. 93 (94),--In the case 
of waste land forming boundary between two fields, it should be presum¬ 
ed to belong to the owners of both the fields, one half to one owner and 
the other half to the other. 

PUNJAB. 

_R. Butav. Satar Baksh, 67 P.R. 1891.—In a suit brought for declaration 

of exclusive possession, it is competent to the Court to decree title 
1691 according to the evidence, although exclusive possession was not shown, 
and even to amend the decree and decree exclusive possession, if desired. 


-R. 

1902 


( 7 ;_ Decree explained by reference to the judgment—Title of nearest 

reversioner. In a prior suit, a decree of the High Court 
(1898) awarded to the plaintiff the substantial relief claimed by him 
as reversionary heir entitled to inherit after the mother of the 
last jnale owner, then deceased, she holding her limited estate in the pro¬ 
perty ; and the decree declared that certain alienations made by her were 

69 


546 


DECREE — [Continued). 


invalid against the reversionary heir. In the present suit the same plain¬ 
tiff, as nearest reversioner, claimed possession of the property from the 
daughter of the mother, the latter having died since the prior suit, the 
daughter alleging title through her. Held, that the judgment in the prior 
suit was admissible, and ought to be examined in the present suit, in order 
to see what that suit decided as to the reversioner’s title. Kali Krishna 
Tagore v. Secretary of State for India (16 C. 173 ^15 I.A. 186) followed' 
The judgment showed that the question whether the plaintiff was the 
nearest reversioner, having been raised in the prior suit, had been finally 
determined in the affirmative; and this was sufficient proof of his title 
in the present suit. Sri Baja Rau Lakshmi Kantaiyammi v. Sri Baja 

Inuqanti Rajagopai Ran ... 21 M. 344 = 25 I.A. 102 = 2 C.W.N. 337 = 

7 Sar. 325. 


MADRAS. 

Notes. -Not Appl. Ratna Mudaiia*" v. Krishna Bhattar, 17M.L-J. 423.— 

The ruling in 21 M. 341 that the Court need not limit itself to the decree 
1900 but may examine the judgment itself in order to ascertain what was 
actually decided in the suit, is not applicable where the question is not 
what was decided in the judgment and formed the basis on which the Court held the 
plaintiff entitled to the relief which it awarded in the decree, but what was the relief 
which the Court purported to grant by its decree. 


CALCUTTA. 

_D. Roma Nath Das u. Jlohesh Chundcr Pal. 9 C.W.N. 679.—On the ground 

1903 that the issue in question was not raised at all in the suit. 

f OUDH. 

_Expl. Bhola V. Mussammat Moona, 8 O.C. 124.—The right of a contingent 

reversioner to maintain a suit for a declaration in relation to the acts of 
1905 the qualified owner does not survive to the person who, on the plaintiff’s 
death, becomes the next reversioner. In 21 M. 344, it would appear that, 
on plaintiff’s death, her son was brought on record and no objection was taken to that 

course. 


( 3 )_ Decree, affi^rmed on appeal, if may be amended by first Court. 

An amendment, by the Court of first instance, of its decree, 
(1910) after it has been affirmed by the appellate Court, is made 
without jurisdiction. 

Where the High Court, in exercise of its revisional jurisdiction, refus¬ 
ed to interfere with an order of amendment so made, the Judicial Committee 
on appeal reversed the decision of the High Court, and set aside the order 

of amendment. Lala Brij Narain v. Kunwar Tejbal Bikram Bahadur ... 

14 C.W.N. 667 = 7 A.L.J. 507=11 C.L.J. 560=12 Bom. L.R. 444-8 

M.L.T. 57 = 6 Ind. Cas. 669 = 20 M.L.J. 587 = 32 A. 295. 

( 9 )-cannot be varied in the execution department Jurisdiction 

See Practice, No. 171, 28 C. 353=28 I.A. 57. 
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I^ECREE—lConc^ittied). 
( 10 )— 


1 Council—Intervenor—Decree not declaring 

affirmatively the relief sought—Remand—See Res Judicata No 3 
Dald. 20 . ‘ ’ 


i ,-Satisfaction m parts from time to time bv different iude- 

ment-debtors—Interest running on balance—Calculation of interest— 
Principle of taking accounts—See Contribution, No. 1, 31 C. 597, 

(I2j-Impeachment of, on the ground of fraud—Jurisdiction—See 

Administration, No. 3. 33 C. 180. 

(13) Suit to set aside—Fraud—Limitation—See Limitation 
Act (1877). No. 42. 34 C. 711. ^^i^kiiiAiioN 


DECRETAL ORDER. 

(1)-Decree for possession only. A supplemental order by a single 

Judge giving wasilat cannot be engrafted thereon. Doorga- 

(1860) pcrsaud Roy Ghowdry v. Tarapersaud Roy Chowdry 

4 W.R. 65 {P.C-)=1 Suther. 427= 1 Sar. 774 = 8 Ai.I.A. SOs! 
For notes, see under MESNE PROFITS, No. 2, infra. 

DEED. 

{ 1 ]—Impeachmg deed—Delay—Presttmption—Burden of proof. 
A person coming into Court to set aside a deed which has 
(1879) been acted upon for nearly 12 years must make out a strong 
case* 


One of the obvious consequences of a long delay in bringing a 
■suit to impeach a deed on the ground that it is not a genuine one 
is, that, after the lapse of years, witnesses disappear, and the recol¬ 
lection of those who survive becomes dimmed and less accurate than it 
might have been if the enquiry had taken place at an earlier period 
Gossain Luchmi Narain Poori v. Pekhraj Singh Din Dyal Lai 


DELHI. 


Bald. 189. 


(1)- Estate of the Ex-king of.—By an order of the Governor- 

General of India in Council, dated the 2l8t February I860 
(1867) claims of loyal subjects of the British Government' Igainst 
the Ex-king of Delhi, or his estate, were to be heard and 
adjudicated upon by the ordinary Judicial Tribunals of the British 
Government, with the view of the Government eventually paying such 
claims as might be proved, out of his estate in possession. 

Under this order, where a claim was made and was justly and fairly 
substantiated against the Ex-king in the investigation before the Judicial 
Commissioner, held that such claim ought to have been allowed, irrespec¬ 
tive of technical difficulties which might have attended legal proceedings 
against the Ex-king to recover the debt during his sovereignty. Lalla 
Narain Doss v. The Estate of the Ex-King of Delhi ... lo w P 
(PX.| = 2 Suther. 76=2 Sar. 297=PunJab P.C J. (I868J = J| m.I.A. 277. 
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DELHI — (Concluded). 

PRIVY COUNCIL. 

Note.- D. Rajah Salig Ram u. Secretary of State for India, I.A. Suppl. 

Yol. 119 (130).—See same case under ACT OF STATE, No. 6, at pp. 19, 

1872 

20, supra. 


DELIMITATION. 

(l)-of land of adjoining proprietors—Correction of entry in 

register—See Act VII of 1876, No. 2, 17 C. 304. 


DEMURRER. 

(1)-Where a long lapse cf time, since the right to sue arose, 

appears upon the face of the Bill, although there be no 
(1857) statutory bar, it may be met by demurrer ; but to entitle the 
defendant to demur to the Bill instead of putting in an 
answer, the case must be perfectly clear. Srce Mutty Brmdasoondery 
Dossee v. Boodcrpcrsatid Mookerjee ... ... • Sar. 587 = 7 M.I.A. 4. 


DEPOSIT. 

( 1 )-Mortgagor making a deposit " in full discharge” of mort¬ 

gagee’s rights—Withdrawal of the, by the mortgagee’s agent—Presump¬ 
tion—See Transfer of Property Act, No. 10, 36 C. 840. 


DEPOSITION. 

( 1 )_Heading of—Description of witness—Evidentiary value— 

See Evidence, No. 14, 26 A. 108. 

DEVISE OF LANDS IN BENGAL. 

( 1 )_Lands in the East Indies, held by a tenure of the nature of 

fee simple, do not pass by an unattested Will, but descend to 
(1819) the person who would be heir-at-law in England. A., by an 
unattested Will, devises lands to B.; B. receives the rents, 
and by a Will, also unattested, gives the lands, together with a legacy, 
to the heir-at-law of A. The heir may receive the legacy, and also call 

for an account of the rents received by B. Gardiner v. Fell 

1 Sar. 120=1 M.I.A. 299. 


PRIVY COUNCIL. 

Notes. -R' Mayor of Lyons f. East India Company, 1 M.I.A. 175 (283). 

—The whole of the English Law of real property has not been in- 
1836 troduced in India. If it were so. there would have been no necessity, as 
there was in the case of 1 M.I.A. 299-N. to inquire, whether according to 
the Indian Law. the property passed bj will without being attested by more than two 
witnesses, even after proving that the property was fee simple and was inheritable by 

the English Law. 

_R. Gunga GobindeMundul v. The Collector of the 24 -Pergunnahs, 7 W.R. 

(P.C.) 21.—Absolute [ownership of lands in Bengal rests with the private 
1867 owners as against any claim on the part of Government to possession of 
the lands. 
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DEVISE OF LANDS IN BENGAL-(Conc;Mded). 

CALCOTTA. 

R. Hogg t;. Greenway, Coryton 97 flI2).-The Law of the Jorum does not in 

litigants not otherwise governed by the English 

1868 Law. though, no doubt, the High Court, as in 1 M.I.A. 299 and I M.I.A. 

305, applies the English Law to European British subjects and other 
persons domiciled in Calcutta. 

BOMBAY, 

-R. Naoroji Beramji v. Bogers, 4 B.H.C.R.O. 1 (65. 66).-Immoveable pro- 
perty in Bombay was of the nature of freehold of inheritance and not of 

1867 the nature of chattel real. Referring to 1 M.I.A. 299 it was laid down 
that, whatever may be the rights of executors and administrators, the 

heir-at law, as opposed to the next-of-kin, ultimately succeeded to the real property of 
the deceased. 

1868 -R. Lopes n. Lopes. S B.H.C.R.O. 172 (188). 

OUDH. 

-R. Nawab Farrukh Begam v. Sheikh Ahmad All, 6 O.C. 305 (310).—Held, that, 

on the introduction into the province of Oudh of British rule, there did 

1903 not exist in British India generally a territorial law, viz., the English law 
in the modified form in which it was applicable within the city of Calcutta, 
applicable to persons not having a personal law of their own, and that, consequently, 
such a law did not become a territorial law in Oudh when it came under British rule. 

DEVISE ON CONDITION OF RESIDENCE. 

(1) Condition in will as to residence—Meaning of the word "residence.” 
The will of a Hindu testator contained a clause for the cessor 
(1874) of the devise in:the event of the non-residence of the devisee 
in the testator’s Boitakhana house. No particular mode of 
residence being prescribed by the will, the question arose, what meaning 
ought to be attached to the word “ residence.” Held, that, where in a 
condition of residence, no manner or period of residence is prescribed, ex¬ 
clusive residence is not meant; the occasional use of the house and the 
keeping an establishment in it, with the intention of again using it as a 
residence, is a sufficient compliance with the condition. 

In this case, it was found that the devisee did not use the Boitakhana 
as a residence in any sense for four years after the testator’s death. But 
this non-user was justified by the bad repair of the Boitakhana, the pen¬ 
dency of a litigatiow attacking the title of the devisee, and his inability to 
obtain possession of the whole house from trustees. Held, under such 
circumstances, the condition as to cessor did not arise, Ganendro Mohun 
Tagore v. Bajah Juttendro Mohun Tagore ... 22 W.R. 377= M B.L.R. 

60=1 I.A. 387=3 Sar.395 = 3 Suther. 47. 

CALCUTTA. 

NOTES.--Rfil- Bhoba Tarini Debya tt. Peary Lall Sanyal. 24 C. 646 (658) = 

1 C.W.N. 878.—A oondition requiring residence in thehouae to entitle the 
legatee to the estate bequeathed is valid. 
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DEVISE ON CONDITION OF RESIDENCE-{ConcZ«(fed). i 

-R. Promotha Nath R 07 v. Nagendra Bala Chaudhrani, 12 

C.W.N. 808 (813)=8 C.L.J. 495. 

ALLAHABAD. 

-D. Jlohar Singh V. Het Siugh, 7 A.L.J. 296 = 32 A. 337 = 5 Ind. Cas. 884.—A 

bequest made by a Hindu of his property to a trustee for the purpose of 
1910 completing the buildiug of a temple and the subsequent installation and 
maintenance of an idol is valid. 

DILUVION. 

( 1 )- Dibiviated lands — Adverse posscssio7i — Doebdne in Lopez's 

case. The doctrine in Lopez’s case, Lopez v. Muddii^i Mohun 
(1877) Thakoor, (13 M.I.A. 467 ; 5 B.L.R. 521), that diluviated lands, 
re-forming on their old site, remain the property of their original 
owner, does not apply to lands in which, after their re-formation, an in¬ 
defeasible title has been acquired by long adverse possession or otherwise. 
Where a plaintiff relies on an alleged adverse possession of lands for more 
than twelve years after their re-formation, the question to be decided is 
whether he has liad such possession for twelve years. Radha Prosad 
Singh v. lia}n Coomar Smgh ... I C.L.R. 259 = 3 C. 796 = 3 Sar. 776. 

CALCUTTA. 

NOTES,-R. Rally Churn Sahoo r. The Secretary of State for India, 8 C-L.R. 

1881 90 = 6 C. 725.—See same case under ALLUVION, No. 3, at p. 155, sui>ra. 

-R. Mano Slobun Gbosev. IMothura Mohun Roy, 7 C. 225 = 8 C.L.R. 126.—On 

proof of title and possession till diluviation by the plaintifi, in a suit for 
1881 dispossessed alluvial lands diluviated more than 12 years before suit, the 
burden of proving re-formation more than 12 years before suit and adverse 
possession during the period was held to be shifted to the defendant. 

BOMBAY. 

Jagjivandas v. Bai Amta. 25 B. 362 (366).—Possession, to be adverse, must 
be shown to be continuous, public and adequate to the circumstances of 
the case. Adverse possession by one Hindu brother against another ought 
to be more satisfactorily proved than in ordinary cases. 

ALLAHABAD. 

Ramacharan Tiwari u. Jasai Paudey, 2A.W.N.8.—Diluviated lands re-form- 
ingf^on their old sites remain the property of their original owner, whether 
they have re-formed gradually or otherwise. 

-R. Bahadur Pal u. Ram^Janam Rai, 1 A.L.J. 371.—See same case 

under ALLUVION, No. 3, at p. 155, swijm. 

DISCLAIMER. 

( 1 ) -Ladavinamah or deed of—Consideration—Whether binding 

upon heirs-See CONTRACT, No. 6, 24 W.R. 28. 


-R. 

1900 

-R. 

1882 

1904 
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domicile. 
( 1 ) 


Mifhir® ^ has migrated from 

Mithila to Bengal—See Hindu Law (Succession), No. 397, 2 M.I.A. 132. 

f T a- Testator domiciled in the North-Western Provinces 

=5 B LE TcP A 

DURESS. 

See Contract, Nos. 1, 3 & 7, 5 W.R. 25 (P.C.); 1 M.I.A. 1 = 15 
W.R. 60 (P.C.)—7 B.L.B. 630; 14 M.I.A. 53 ; and 1 0. 330 = 3 I.A. 61. 

EASEMENTS. 


(1) Prescription—Light and air—Acquiescence - Constructive 

knowledge of otuner of servient tenement. Plaintiffs sued for 

(1873) an injunction restraining defendants from proceeding with a 
certain building and that a certain portion of it might be 
pulled down ; their case being that they were receiving light and air 
through certain windows in their building, which, they alleged, might be 
obstructed by the building which the defendants were running up. The 
plaintiffs’ windows had been completed, on the 14th April, 1850: from 
that date, the plaintiffs were getting light and air through the same; 
within twenty years from such user, {i.c.) in March, 1870. the defendants 
informed the plaintiffs by means of a notice that they were about to raise 
a building twenty feet high, which would have the effect of obstructing 
plaintiffs' lights; and in the same month the defendants commenced the 
building in question, though it reached the height so as to obstruct plaint¬ 
iffs’ lights after the lapse of twenty years from the completion of plaintiffs' 
windows. 

Held, under these circumstances, that it was quite impossible to 
presume enjoyment on the plaintiffs’ part for more than twenty years with 
the acquiescence of the defendants, the owners of the servient tenement, 
50 as to entitle them (plaintiffs) bo the reliefs prayed for; held, also, that 
the Prescription Act, 2 and 3 Will. IV, c. 71 being inapplicable, the English 
Law which prevailed before its passing ought to be resorted to. 

Quare .-—Whether acquiescence by the owner of the servient tene¬ 
ment may be presumed from proof of actual knowledge of the obstruction 
on the part of his agent who collected bis rents and fixed their amount. 
Elliott V. Bhoohun Mohun Bonnerjee ... Sup. Vol. I.A. 175 = 12 B L r' 

406=19 W.R. 194 = 3 Sar. 236! 

(2) - Artificial water-course. The right to water flowing to a man’s 

land through an artificial water-course constructed on a neigh- 
(1878) hour’s land must rest on some grant or arrangement, proved 
or presumed, from or with the owner of the land from which 
the water is artificially brought, or on some other legal origin. Such a 
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EASEMENTS—(Con(in««d). 

right may be presumed from the time, manner, and circumstances under 
which the easement has been enjoyed. Ramessur Persad Narain Siv^h v. 
Koonj Behari Pattzik ... ■■■ 4 C. 633 = 6 I.A. 33 = 3 Sar. 8S6. 

ALLAHABAD. 

Notes. -R- The Collector of Gorackpur v. Palakdhari Singh, 12 A. 1 (15) 

(F.B.), as to the admissibility of judgments and proceedings not infer 

1889 ^ ' 

partes in evidence. 

CALCUTTA. 

_R. Hiralal Pal v. A. Hills, 11 C L.R. 528 {5Z0)-Held that, having regard to 

the circumstances and the particular defence set up, the decrees were ad- 

1882 missible in evidence, not as showing that the lands were mal or lakhiraj, 
but as showing that rent had been successfully claimed in respect of the 

lands. 

_R. Peari Mohun Mukerji v. Drobomeyi Dabia, 11 C. 745 (747).—Point same 

1883 as in 12 A. 1, supra. 

_R. Nityahari Roy u. Dunne, 18 C. 652 (664).-The violation of a ferry is a 

1891 continuing wrong within the meaning of S. 23 of Act XV of 1877. 

_Rel. on. Madhub Dass Bairagi v. Jogesh Chunder Sarkar. 30 C. 281 .—Where, 

through an opening in a- tank, water flowed in, and through another, 
1902 water flowed out of it, from time immemorial, a presumption was held to 
arise that this enjoyment had an origin, conferring a right to the use of 

the water. 

_R. Belbhadar Persbad Singh w. Sheikh Barkat Ali, 11 C.W.N. 85=4C.L.J. 

370 ^_Every riparian proprietor has a right to the ordinary use of water, 

1906 without regard to the efiect, which such use may have, in case of a 
deficiency, upon proprietors lower down the stream. But, in the case of 
extraordinary use. he must not interfere with the rights of other proprietors. Distinc¬ 
tion between ordinary and extraordinary users, pointed out. 

MADRAS. 

_R. Rayappan n. Virabhadra. 7 M. 530 (534).-A right of easement can be 

acquired in the surplus water of a tank flowing through a defined channel 
whether natural or artificial. 


1885 


1891 


1884 


BOMBAY. 

-R. Laksbman Govind v. Amrit. 24 B. 591 .—Judgments not i7iter2)arf<;s, though 

not conclusive as res judicata, are admissible in evidence under S. 13 of 
1900 the Evidence Act (I of 1872) to show the conduct of the parties, or 
particular instances of the exercise of a right, or admissions made y 
the parties or their predecessors in title or to identify property or to show how it has 
been previously dealt with, 

_R. Mahadu n. Narayan. 6 Bom. L.R. 291 (293),-An upper riparian proprietor 

cannot, by putting up a dam at a point in the stream where his Ian 
1904 abuts on it, use the water so as to interfere with the rights of the lower 
riparian proprietors. In the absence of any right, acquired by prescrip¬ 
tion or grant, he can, ;^s an ordinary riparian proprietor, divert the water for purposes o 
irrigation, without violating the rights of, and inflicting material injury upon, other 

riparian proprietors. 
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EASEMENT5—(Con<m««d). 

BURMA. 

-P. Maung Hmin Gyauog «, Maung Bhwe Min, L.B.R. (1872-1892), 233.— 

Every successive riparian proprietor is entitled to the reasonable enjoy- 
1883 ment of the water of a rivet flowing in a natural channel as it passes by his 
land, but must so use it as not to damage the other cultivators entitled to 

use it also. 


CENTRAL PROVINCES. 

-R. Chakradhar Singh u. Tikaram Sao, 14 C.P.L.R. 143.—The owner of a 

servient tenement cannot acquire a right to have water discharged on bis 
1901 land, unless the existence of some grant or arrangement is either proved, 
or, from the circumstances of the case, may reasonably be presumed. 


(3)- User of twenty years to support servitude—Extent and inode 

of user—Calcutta Munici 2 )al Act {Ben. Act IV of 1876). As 
(1886) establishing his right of way over the defendant’s passage, the 
plaintiff relied upon a user of it, several times in the year, for 
twenty years prior to the defendant’s interruption of it, by mehters for 
the purpose of removing the contents of a cess-pool connected with a 
privy belonging to the plaintiff s bouse. The facts indicated by way of 
limit to the user of the passage only showed that it must be a reasonable 
user for the above purpose. There was no agreement specifying times or 
occasions of access, and the inference was that, if the plaintiffs had 
thought fit to use the passage more frequently than they did. they were 
at liberty to do so. In and after 1876, instead of the plaintiff’s mehters, 
those employed by the Municipality came and went upon the passage, not 
at distant intervals, but daily, the plaintiffs, under bye-laws, in conform¬ 
ity with Ben. Act IV of 1876, being bound to give them access, and the 
system being to clean the place daily. Held, tbat the above was neither 
a discontinuance by the plaintiffs of their user, nor an aggravation of the 
servitude. Also, that, although a servitude gained for one purpose cannot 
be used for another, the purposes before and after 1876 being identical, 
the user proved prior to tbat year supported a right in the plaintiffs to use 
the passage for giving access to the servants of the Municipality, for the 
above purpose, at reasonable and convenient times. Jadulal Mullick v. 
Gopalchandra Mukerji ... ... 13 C. 136= 13 I. A. 77 = 4 Sar. 713. 


(4)- Easement—Limitation Act (XV of 1877)—Right of pasturage 

over landlord's lands, claims by tenant—Enjoyment from time 
(1904) immemorial proved—Presumption of legal origin—Right not in 
gross — Landlord's right to cultivate and improve lands not 
o^j^eoted—Application of doctrines of English Law in India. It was proved 
in a suit brought by raiyats against their putnidar landlord that the form¬ 
er had been enjoying a right of pasturage over certain indigo and waste 
lands of the latter from time immemorial: 

70 
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EASEMENTS-(Coju;/udeci). 

Held —That this entitled the raiyats to a decree declaring their right 
to graze cattle on the said lands, so as not to prevent the putnidar or his 
successors from cultivating or executing improvements on them, so long 
as sufficient pasturage was left to the raiyats and other persons entitled 
to the right. 

This right of pasturage was not a right in gross. 

When the fact of enjoyment from time immemorial is proved, legal 
origin for the right claimed ought to be presumed. 

The more or less refined principles and doctrines of English Law on 
the subject being founded on legal conceptions not altogether in harmony 
with Eastern notions, their application in Indian cases discouraged. Bkola 

Nath Nundi v. The Midnajyore Zemindary Co. ... 31 C. 503 = 8 C.W.N. 

425 = 14 M.L.J. 152 = 31 I.A. 75 = 8 Sar. 611. 

CALCUTTA. 

NOTE.-R. Sitab Rai f. Dubai Nagesia, 6 C.L.J. 218.—A customary 

right of the tenants in the locality to cut wood for fuel, plough-handles, 
1907 door-posts, etc., is a right of customary easement attaching to the locality, 
and not to any collection of individuals. It is only under quantitative 
limitation as to present needs that such a customary right can be reasonably exercised. 

(5)-Right to the flow of an artificial water-course—Prescription— 

See Limitation Act (IX of 1871), No. 4, 7 C.L.R. 529 = 6 C. 394=7 
LA. 240. 


EASEMENTS ACT(V OF 1882). 

(1) S. 15— Expln. 1—Access of light andair to u'indoivs—Agreement 
preventing the acquirement of an casement. A promise was 
(1899) made regarding the access of light and air, by the plaintiffs 
predecessor in title, to windows placed by him in the upper 
part of his house, which was separated by a narrow space from a building 
opposite belonging then to the defendant's predecessor. This promise was 
that the owner of the house would make no objection to the blocking up 
of the windows in question when the owner of the building opposite should 
rebuild it and raise it to a higher elevation. The owner of the windows 
accepted this promise. After the lapse of twenty years, the defendant 
having given notice that he would act on the agreement, proceeded to 
rebuild ; and he raised his building higher than the old one, causing the 
obstruction of which the plaintiff now complained. Held, that there 
having been a continuing agreement between the parties within the meaning 
of Expl. I of the Easement Act, 1882, the acquirement by the plaintiff 
of an easement by prescription had been prevented. From the agreement 
it was apparent that the enjoyment of light and air had not been grante 

as an easement. Sultan Naioaz Jung v. RustomjiN. Byramji 

24 B. 156 = 26 I.A. 184 = 2 Bom. L. R. 51 8 = 7 5ar. 6oyr 
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EAST INDIA COMPANY. 

Servant of, exceeding his authority—Liability of the—See PsoMis- 
SOKT Notes, No. 1, 2 Knapp, 245. 

EAST INDIANS. 

Status of—considered—See Hindu Law (Succession). No. 405. 9 
M.I.A. 195. 

EJECTMENT. 

(1)-A freehold interest cannot be created by parol or by an infor- 

(1859) mal written instrument. 

Disputes arose between the Indian Government and an adjacent pro¬ 
prietor, M.S., respecting a piece of alluvial land gained by accretion, of which 
M.S., was then in possession. The Indian Government required the land 
for public improvements. After some correspondence between the Gov¬ 
ernment and M.S., an agreement was entered into, by which M.S., under¬ 
took to relinquish all claim to the proprietary right, and to rent of the 
land from the Government, upon condition of the latter allowing him to 
remain in possession until the projected public improvements rendered it 
necessary for him to vacate the land. Possession was given to Govern¬ 
ment, M. S. holding the land from the Government at a fixed rent, and 
undertaking to quit possession at a month’s notice. 

Improvements in the neighbourhood having been made by the Gov¬ 
ernment, and M.S. being dead, notice to quit was served on M.S.’s repre¬ 
sentatives, who refused to quit, on the ground that the improvements 
were not such public improvements as were contemplated by the corres¬ 
pondence and agreement. In ejectment by the Government held : — 

First, that M.S. was, under the agreement, a mere tenant-at-will. 

Second, that ejectment was maintainable by the Government for re¬ 
covery of the land, and that M.S.’s representatives had no defence at law 
to the action. 

Judgment of the Supreme Court affirmed, without prejudice to such 
equitable rights as M.S. might have under the correspondence and agree¬ 
ment. Biremuiiy Anundomohey Dossee v. Doe dem. The East India 
Company ... 4 W.R. 51 {P.C.) = I Suther. 383 = I 5ar. 708 = 13 Moo. P.C. 

162=8 M.I.A. 43. 

PRIVY COUNCIL. 

NOTES. - Cited. Bhaiya Ardwan Singh v. Raja Udey Partab Singh, 23 I. A 

1696 64 {68).—See Abbitbation, No. 8, at p. 208, supra. 

OUDH. 

—B. Madho Singh v.- Deputy Commissioner of Bara Banki, 8 0 0 61 —Bee 

1908 same ease under OOHBTBUCTION OP DEEDS, No. 30, at p. 449, suj^a. 
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"EJECTMENT—(Co?i^in7ied). 

(2)-The relation of Government in respect of the 24:-Perg2mnahs, 

as landlord and tenant, in a suit respecting boundaries with 
(1867) the tenant and another in possession of the land, is such, 
that the tenant cannot take advantage of the Government 
title of prescription of sixty years. Gunga GohindMundul v. The Collector 

■of the 24-Pergunnahs ••• ••• •'* 

7 W.R. 21 (P.C.)= I Suther. 676 — 2 Sar. 284= 11 M.I.A. 345. 

ALLAHABAD. 

J^OTES.-R. Raghoonath Roy u. Chundoolall, 2 Agra. H.C. 395 .—Uninter¬ 

rupted possession for a long time is prima facie sufficient proof of title, 
1867 and the security which long possession affords should not be weak- 

ened. 

_R. Dalip Rai u. Deoki Rai. 21 A. 204 (207).—Upon the expiry of the period 

prescribed for a suit, not only is the claimant's remedy barred, but his 
1899 title extinguished in favour of the party in possession, however wrong¬ 
fully that possession might have originated. 


-F. 

1868 


CALCUTTA. 

Bissonath Komilla s. Brojomchan, 10 W.R. 61.-Po33ession oi land 
without payment of rent for 12 years is enough to establish lakhira] 

title. 


_R. Ram Sahai v. Koldeep Singh. 15 W.R. SO.-Advecse possession for mote 

1871 than 12 years is of itself sufficient to create a title. 

-R. Petambur Dey u. Jugunnath. 18 W.R. 130 ( 132 ).—The rule in the P.C. 

case does not apply when the Government is a party whose right is 

1872 substantially involved in the case. In that case, the 60 years' rule 

applies. 

_R. Mahomed Israil a, J. P. Wise, 21 W.R. 327 (329).-The claim of the 

Government being restricted merely to assessment, the decision m a suic 
1874 for assessment will not affect the title of persons who hold conflicting 
claims to tbe land* 


R. Biraj Mohini Dassi r. Gopeswar Mullick, 27 C. 202 (204). -If a plaintiff 
1899 sues as tbe lessee of Government, then sixty years’ rule may apply. 

_R. Nawab Bahadur of Murshidabad v. Gopi Nath Mandal, 6 Ind. Cas. 

S. 4 of tbe Murshidabad Act restricts tbe application of Art. 142 or l - 
1910 the Limitation Act to a suit by the Nawab Bahadur for the recovery o 
any portion of the scheduled property ; i.e-. the section embodies a ru 
limitation applicable to suits for possession by the Nawab Bahadur in respec 
scheduled land. Therefore, the Nawab Bahadur is entitled to for r 
portion of the scheduled property within 60 years from the date of a P 

assertion of title, unless the defendant had acquired statutory right 
1891, when the Act was passed. 


-R. 

1876 


BOMBAY. ^ 

Vyakunta Bapuji n. The Government of Bombay, 12 B.H.C. ^ 

The Government has the right to enhance the assesgmen , an 
the holder of the land pays it, he cannot be ousted. 
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EJECTMENT— (Continued). 

—R. Sitmm Vasedev Kanderav, 1 B. 286.-Althoagli Act IX of 1871 S 2 

187B R= 8 “la«on V of 1827, it did not affect apy 

1876 pras=„pt.ve nght or title which had, under 8 . 1 of that Regulation, been 
acquired before Act IX of 1871 was passed. 

"• Agnihotrin. Collector of Poona, 1 B, 592 (597).-Act XIV of 

I«n 7 . r Regulation V of 1827, S. 1, so far ae 

1877 . IS a aw of Limitation. But so far as it is a law of positive prescription' 

it IS left untouched by that Act. " * 

R. Manohar Gauesh Tambekar ti. Chutabhai Mithabhai. 8 B. 347 ( 3 S 5 ) — 

1884 to possession of 

them though nght to possession might arise by forfeiture or escheat and 

though, under the Hindu Law. the Sovereign had the interest in the soil. 
R. Hargovandas Lakhmidas n. Bajibbai Jijibhai. 14 B. 222 (226).-i>,r 

1889 ^ the Limitation Act (XV of 1877) does not apply to 

1889 the case of defendants who rely on an actual possession which has Lver 
been disturbed. 

—R. Parashram Jethmal v. Rakhma. 15 B. 299 (303).-As to the effect of 

1890 Act XIV of 1359 on Bombay Regulation V of 1627. 

MADRAS. 

-R. Lekkamani v. Srimat Ranga Kristna, 6 M.H.C. 208 (219). -The Govern¬ 
ment possesses a permanent property in the soil like a seignory but the 
1870 relationship between the landlord and the Government is not that of 

landlord and tenant. Proprietary rights existed in Zamindars and Poli 
gars prior to Regulation XXV of 1802. 

OUDH. 

-R. Musstt. Sitti V. Narpat. 1 O.C. 199 (201).-Additional evidence should bo. 

1896 admitted only on the special grounds stated in S. 568. O.P.C., and if it is 
not admitted on any of those grounds, it must be rejected. 

N-B .—For further notes, see under 7 W.R. 21, at p. 314 supra and 
under Limitation, No. 29, infra. 


1890 


1870 


(3)- 

(1873) 


Note. 


1861 


lease* 


-Suit in—Burden of proof of title. A plaintiff in ejectment 
must give strict proof of his title. Tiery v. Kristodhun Bose 
andothers . . . 1 l. a. 76 = 3 Sar. 312 " 

MADRAS. 

-Expl. Acbayya v. Hanumantarayudu. 14 M. 269 (271 ).—a lessee 

claiming under an agraharavidar who is entitled to eject the defendant 
on proof of title, unless the latter proved bis occupancy right, should not 
be debarred from recovering pos.«e$sion on proof of such title and his own 


(4) - Burden of proof. In a suit which is in the nature of an eject¬ 

ment suit, the plaintiff must succeed on the strength of his own 
(1878) title, and not on the weakness of the defendant's title. It is 
immaterial, in such a case, to consider whether the property 
belongs to the defendant or not, because, whether it is his property or not; 


558 


EJECTMENT—{Con/inued). 

plaintiff cannot turn him out of possession unless the former can prove 

his own title. Banee Shornomoijee v. Watson & Co. 

20 W.R. 211=4 Sar. 820. 

PRIVY COUNCIL. 

Notes. -R. Ranee Surnomoyee v. Jardine, Skinner & Co., 20W.R. 276 

1873 (277) (P.C.). 

CALCUTTA. 

-D. Radhika Mohan Roy v. Gunga Narain Chowdhry, 22 W.R. 230. In 20 

W.R. 211, special care was taken to exclude the land in dispute from the 

1874 sale by the Collector. But the present case is converse of that. In it 
there is no indication either by way of implication or otherwise of any in¬ 
tention to exclude the land. On the other hand, the Collector’s certificate conveys to 
the purchaser the Mehal and all the proprietary rights which the Government formerly 
had. The plaintiff was hold in this case entitled to recover the land claimed by him. 

( 5 ) - Landlord and tenant—Long continuance of a tenancy at a low 

and unvaried rent— Zemindar's right against tenant—Origin 

(1888) and special purpose of the tenancy—Cessation to use the land 
for such purpose—Burden of proving permanent tenure— Infer¬ 
ence of tenancy-at-ivill or from year to year. The evidence having shown 
the origin and particular purpose of a tenancy, long continued at a low 
and unvaried rent, via., from 1798 until 1873, when the tenant ceased to 
use the land for the purpose : held, that it was not to be inferred from 
that evidence that an agreement had been made between the parties that 
the tenant should hold a permanent tenure ; and held, that, on such ces¬ 
sation, the tenant could only resist a suit to eject him by proving, or 
giving grounds for the inference of, an agreement with the owner of the 
land that he should have something more of a lease than the ordinary 
tenancy-at-will, or from year to year; also, that the facts here presented 
did not lead to that inference. Secretary of State for India in Council v. 
hiLchmestvar Singh ... ... 16 C. 223= 16 I.A. 6 = 5 Sar. 275 . 

CALCUTTA. 

Notes. -D. Rungo Lall Lohen u. Wilsoo, 26 C. 204 (219) = 2C.W.N. 718. 

There being nothing to indicate that the duration of the lease was com- 

1898 mensurate with the use of the dock for which the lease was granted, and it 
appearing that the land was let to the defendant for commercial purposes 
so that be might profit by it, and the interest of the lessee in the land having changed 
several hands without any protest on the part of the plaintiff, the tenancy was perma¬ 
nent and the plaintiff (landlord) was not entitled to eject the defendant as a tenaut-at- 
will, notwithstanding the fact that the dock fell into disuse. 

-D. Nabu Mondul f. Cholim Mullick, 23 C. 896 (901) (F.B.)—On the ground 

that the origin of the tenancy was well known, the land having admittedly 
been acquired for the purposes of a stud farm. 

(6)-Suit for—Proof of permanency of tenure—See LANDLORD 

AND Tenant, No. 5, 27 M. 291. 
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ENGLISH LAW. 

(1)- Introduction of—in India. Whare Englishmen established 

themselves in an uninhabited, or barbarous country, they 
(1863) carry with them not only the laws, but the sovereignty of 
their own State; and those who live amongst them and 
become members of their community, become partakers of, and subject 
to, the same laws. 

This rule held not to apply to the early settlement of the English 
in India^ as the permission to the settlers to use their own laws within the 
factories, did not extend those laws to Natives associated with them with¬ 
in the same limits. The Advocate General of Bengal v. Banee Surnonioyc 

... I W.R. I4{P.C.)=ISuther.SI5 = 
2 Sar. 39 = 2 Moo. P.C. N.S. 22 = 9 Jur. N.S. 877 = 8 L.T. 843 = 

2 N.R. 530=12 W.R. (Eng.) 21 =9 M.I.A. 387. 


CALCUTTA. 

Notes.-R. Rundle V. ThesSectetary of State, 2 Hyde 25 (43)._Tbe sale 

of forest land by tbe Superintendent of Darjeeling, to the plaintiff in 

1864 contravention of the Government Resolution, without having first ad. 
vertised the publication as required by it, was held invalid. 

-R. The Secretary of State u. The Administrator General of Bengal, 1 B.L.R. 

O.C.J. 87 (111).—The English Law was introduced into India by the 

1868 Chatters with reserve. It may be shewn that even otherwise the English 
Law is applicable. 

1869 -R. Tarinee Churn v- Watson Sc, Co., 12 W.R. 413 (417). 

-R. Meckram Jamadar v. Issuree Persbad, 14 W.R. 305 = 5 B.L.R. 643.— 

1870 the Statute of Frauds does not apply to suits in which a 
Hindu is the defendant. 

-R. Lopez V. Lopez. 12 C. 706 (721) (F.B.).—The circumstances under which 

the British power was established in India were not such as to introduce 

1883 the English Law generally in India, and consequently, it could not bo 
said that the English Law as to capacity to marry tbe deceased wife’s 
sister has become the law applicable to the people of India in general. 

-R. Nicholas u. Asphar, 24 C. 216.-.Armenians in India are subject to the 

1698 English Law. 

-R. Bhooni Money Dossee «. Natobar Biswas, 28 C. 432 = 5 C.W.N, 659,—By 

the Common Law of England introduced into Calcutta by the Charter 

1901 of 1726. a person injured by slanderous words can recover damages in an 
action, when actual damage has been caused. 


BOMBAY, 

-R. Naoroji Beramiiw. Henry Rogers. 4 B.H.C.R.0.1 (81, 82).—Having regard 

4867 circumstances attending the acquisition of Bombay, the English 

Law as to freehold is applioable to immoveable property in Bombay. 

-R. Lopes ti. Lopes. 5 B.H.C.R. 172 (183) .-The Portuguese inhabitants q£ 

1868 Bombay ate governed by the English Law of Succession. 
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ENGLISH LAW—{Concluded). 

-R. Bbaskarappa V. The Collector of North Kanara, 3 B. 452 


1879 


(644). 


-R. In re Kahandas Narraodas, 5 B. 154 (165).—The English Law as such is 

not applicable to the Natives of India, but in many matters, e.g., Hindu 
1880 religious trusts, the Court, while taking the Hindu Law as one of its 
data, applies the English Law also in the form of equity to all or nearly 
all the questions that arise. The Court could therefore appoint a trustee by petition 
to a Hindu religious trust under S. 35 of Act XXVII of 1866, though that Act purports 
to apply only to cases to which the English Law is .applicable. 


1881 


R. 


R. 


1903 


authority. 


Mithibai v. Limji Nowroje Banaji, 5 B. 506 (531).—The English Law of 
escheat and forfeiture of goods and chattels consequent upon suicide was 
not applicable to India. 

Jehangir u. Secretary of State for India in Council, 6 Bora.L.R. 131 
(221).—The Secretary of State was held not liable fora libel published by 
the Government of Bombay against one of its servants, it being not one 
of the powers given to it by law and therefore in excess of statutory 


MADRAS. 

-R. Bell V. The Municipal Councillors for the City of Madras, 25 M. 457 

(482).—The English Law as to exemption of property belonging to the 
1902 Crown from tolls, poor rates and other taxes, local or imperial, does not 
apply to India, as the English Law proceeds upon a course of reasoning 
or principle which will not be binding upon Indian Courts. 


(2) -of Champerty and maintenance, how far applicable in India— 

See Champerty, Nos. 1. 3 4, supra. 

(3) -English Common Law, if to be applied in India—Pinmoney 

and Kharach-i-pandan. See MahOMEDAN Law (Marriage), No. 63, 
32 A. 410 = 14 C.W.N. 865. 

(4) -Applicability of principles of. See Easements, No. 4, 31 0. 

503, supra. 


ENHANCEMENT OF RENT. 

( 1 )-A suit by a Zainindar against a tenant to enhance rent, pro* 

ceeds on the presumption that the Zamindar, holding under 
(1869) the perpetual settlement, has a right, from time to time, to 
raise the rent of all the rent-paying lands within his Zamindary, 
according to the current rate, and that presumption prevails unless, first, 
the Zamindar is precluded from the exercise of that right by a contract 
binding on him ; or, secondly, if the lands for which the rent is sought 
to be enlianced can be brought within one of the exceptions recognized 
by Bengal Eog. VIII of 1793, it is also to be presumed, that the defendant 
has some valid tenure or right of occupancy of the lands. 



Obi 


ENHANCEMENT OF RENT—(CojUinufid). 

Lands, held at a fixed uniform rent anterior to the Decennial Settle¬ 
ment, on failure of evidence of payment of a fluctuating rent by the Zamin- 
dar, on whom the onus jyrobandi lies, held to be a dependent talook, within 
the meaning of the 61st section of Ben. Reg. YIH of 1793. It is unneces¬ 
sary, in order to bring a Talook within the scope of the 51st section of 
thatEegulabion, that it should be registered at the time of the Decennial 
Settlement. It is sufficient to show that the tenure existed, and was 
capable of being registered at the time of that Settlement, Bamasoondery 

Dassua v. Badhika Chcudhrain ... 13 W.R. 11 (P.C.) = 4 B.L.R. fP.C.) 8 = 

^ 2 Suther. 293 = 2 Sar, 524 = 13 M.I.A. 248. 

CALCUTTA. 

R. Sbariido Prosunoo Mookcrjee w. Bepeen Beharee Bose, 13 W. 


NOTES.- 

1870 R.C.R. 71 (73). 


F. 


1874 

of S- 51- 


Rajah Nilmoney Singh Bahadur v. Ram Chuckerbutty, 21 W.RX.R. 
439 (441).—The fact of not haviog been registered under the provisions 
of S. 48 Reg. VIII cf 1793, will not deprive the defendants of the benefits 


_Eshan Chander Banerjee v. Harish Chunder Shah, 24 W.RX.R. 146 

(147).—Even if the defendants could be said to be dependent talookdars, 
1878 S. 51, Reg. VIII of 1793, would not apply to them, unless they could 
distinctly prove that their tenure existed and was capable of being 
registered at the date of the decennial settlement. 

_Khajah Ashanoollah v. Kisto Gobind Dass, 2 C.L R. 592 (699). A notice 

of enhancement is a preliminary proceeding to such a suit, and where the 
1878 zemindar issues such a notice upon a tenant, be by implication must be 
considered to admit that the tenant has some valid tenure or right of 

occupancy in the lands covered by the notice. 

_ ^ Radha Prosad Singh u. Bal Kowar Koeri, 17 C- 726 (P.B.) (742).—Where 

two Courts have come to the same conclusion on a matter of fact, which 
1890 goes to the foundation of the case (viz.,what was the rental of the defend- 
ant), that finding is conclusive. 

_R. Haladhar Saha u. Rhidoy Sundti, 19 C. S93 (603). 

_U Robert Watson & Co,, Limited v. Radhanath Singh, 1 C.L.J, 572 (876).— 

In every suit for enhancement of rent, the nature of the tenure and the 
conditions under which it is held is the primary question. 

/ 2 ) _ Conversion of Coinage. This was a suit for enhancement of 


rent. The defendant was the representative of the grantee of 
fl874) a talook under a sunnud, dated 1775, the rent reserved under 
which was Azeemabadee Rupees 2,659. After the passing of 
Bengal Reg. XXXV of 1793 and before the permanent settlement, 
this amount of rent was converted by an arrangement between the land¬ 
lord and the tenant into 2,107 Sicca rupees: this amount was continued 
t^be paid until 1836, in which year the said Sicca Rupees 2,107 was con- 

n 
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ENHANCEMENT OF RENT-(Co,■««««<;,. 

verted into-2,248 Oompany’s rupees and thonoetorward the rent was being 
paid in Company s rupees. The plaintiff now claimed to enhance thf 
rent on the ground^f-an error in the original' calculation under which tL 
Azeemabadee rupees were converted into Sicca Eupees. HM. that tL 
arrangement between the parties and the payment thereunder amounted 
to an agieement between them previous to the permanent settlement- 
there being no right of enhancement under S. 15 of Act X of 1859, the 
^aintiff could not claim enhancement. Mtxr Mahomed Bossein y A J 

. -■ 22 W.R. 316 = 2 I.A, 1=3 sar. 402: 

CALCUTTA. 

faar' "■ ”■ K”®". 17 C- 726,-8ee 

layu same case under this heading, No. 1. supra. 


(3) Dependent Talook —Act X of 1859 {Bengal), S. 15. The 

Revenue Court for rent at an enhanced rate. 

U875) The lands m respect of whicli the increased rent was claimed 
formed a dependent talook within the plaintiff's Zemindary. 
Plaintiff sought to enhance the rent on the ground that there was in the 
defendant’s possession an excess of land on a deficient jumma, and that 
the productive powers of that land had increased. It appeared that the 
talook had been created before the decennial settlement. The defendant 
held it at a fixed rent, which had not been changed from the time of the 
permanent settlement. In a suit between the predecessors in title of the 
parties to the suit, in the year 1821, which suit was not one for enhance¬ 
ment of rent, the Sudder Court had. without enhancing the rent, decreed 
the jumma of the talook to be fixed at pergunnah rates, having regard to 
the fact that the actual rent could not be ascertained and also to the fact 
that there was a dispute between the parties as to the amount of the 
jumma. In a suit between the parties in 1860, there was a decree recogniz¬ 
ing the right of the plaintiff to enhance the rent after notice of enhance¬ 
ment served on the tenant. 


Held, the plaintiff was not entitled to enhance the rent; the grounds 
for enhancement referred to in S. 17 of Act X of 1859, though applicable 
to ryots having permanent occupancy rights, were not applicable to a 
dependent talook like the present created before the decennial settlement. 
Such talooks are protected from enhancement by S. 51 of Reg. VIII of 
1793 and S. 7 of Reg. XLIV of 1793. 

Held, also that the decrees of 1821 and 1860 did not put the plain¬ 
tiffs in a better position than other landlords who, previously to Act X of 
1859, had a good right to enhance, but whose right, if not exercised from 
the time of the permanent settlement, was taken away by the Idth section 

of the Act. HurroJiath Roy V. Gobind Chunder Dutt ... 23 W.R. 352 = 

iSB.L.R. 120 = 2 I.A. 193 = 3 Sar. 466 = 3 Suther. 116. 
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ENHANCEMENT OF RENT—(Concluded). 


1890 
1892 
“ 1905 


CALCUTTA. 

notes. --R. Badha Prosad'Singh V. Bal Kowan Koeri, 17 C. 

726 (F.B.). 

-R. Haladhar Sahao. Rhidoy Sundri, 19 C. 593 (603). 

_ R. Robert Watson* Co., Limited r.Radhanaih’Singh, IC.L.J. 

572.—See the same case noted at p. 561, supra. 


ENQUIRY. 


(1) Inquiry by District Magistrate into a crime alleged to be about 
to be committed— Inquiry, even if official, certainly not judicial 
(1906) —Result and value of the inquiry—‘Statement by a boy, value 
of. When the Magistrate of a District received information 
which be apparently believed and which, if true, showed that a grave 
crime was being or was about to be committed, which, if successful, 
would result in a great wrong in respect to properties in his district, and 
when the said Magistrate caused some enquiries to be made and took such 
steps as seemed to him necessary, in the emergency, for the prevention 

of the crime: 

Beld, that those enquiries, if they could be called official in any 
sense were certainly not judicial. The enquiries were secret, no notice 
was given to anybody on behalf of the person principally interested, and 
there was nobody to check the mode in which the alleged statements were 
elicited, nobody to test the statements by cross-examination, nobody to 
Watch th 9 accuracy with which they were recorded, and consequently no 
weight can properly be given to the proceedings at or the results of such 


enquiries. 

When reliance is sought to be placed upon an alleged statement 

made by a boy, it must be proved that the language used was his own and 

t put in his mouth by the person conducting the examination, as 

^°thing could be easier than to extract by the latter process almost any 

“tatement from a frightened child, who suddenly finds himself alone in 

tL custody of strangers, and some of them, officials. Chandrasang 

Bimatsangv. Mohansang Bamirsang ... 4 C.L.J.J8I = 8 Bom. L.R. 

705 




equitable charge. 

_Legacy of 12,000 star pagodas reserved by a testator from his 

' ^ estate, and devised in favour of his great grand-daughter, having, 
fiaSB) in pursuance of the directions contained in a Will; been put in 
' strict settlement by the executors and subsequently secured 

ortgage of the real estate of the testator to the trustee of the settle- 
by a equitable charge upon the whole of the roaf estate 

*^*th testator, and there being no evidence Of the payment of such 
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EQUITABLE CHARGE— {Concluded). 

charge, the sale of a portion by the Sheriff of Madras, under a writ of 
execution, declared to be invalid. Stephen Lazar v. CollaRagava Chetty,.. 

S W.R. 126 (P.C.)= I Suther. 90=1 Sar. IS7 = 2Al.l.A. 83. 

MADRAS. 

Note. - R. Jamuna Bai v. Sadagopa, 7 M. 56 (58) (on review from 5 M. 54).— 

This case was referred to as expressing a doubt as to whether the Supreme 
1883 Court bad jurisdiction to sell lands in Chinglcput District, i-e.f beyond the 
local limits of the jurisdiction of the Supreme Court fixed by law. 

(2) -See Charge, No. 1, 15 A. 304. 

(3) --See, also, case under " Mortgage (Form of -).” No. 33, 

5 M.I.A, 271. 

EQUITABLE ESTATE. 

(1) Distinction between legal and equitable estate unknown to Indian 
Law—See Transfer op Property Act, No. 6, 31 C. 67. 

EQUITABLE RELIEF. 

(1) - Held, that, if the property said to have been concealed by a 

husband had been purchased by him out of moneys that be- 
(1860) longed to his wife's separate estate, which was clothed with 
a trust for the children of the marriage, the wife’s remedy was 
to enforce her own and children’s rights by Bill, to compel a settlement 
of any property improperly withheld by the husband at the date of the 

execution of the agreement. Gregory v. Cochrane 

I Sar. 779 = 4 W.R. 66(P.C.)=8 M.I.A. 275. 

N.B.-For further particulars and notes of this case, see SPECIFIC PER- 

FORM.\NCE, No. 2, 8 M.I.A. 275, infra. 

(2) -See Vendor and Purchaser, No. 2, 18 W.R 166=11 

B.L.R. 46 = Sup. Vol. I.A. 40. 

(3) -Hard bargain—when English Courts of equity will give relief 

— See Contract Act, No. 2, 28 A.‘570. 

ESCHEAT. 

(1) Where the Crown takes by—the estate is subject to the same 
trusts and charges as previously affected it—See CROWN, No. 2, 2 W.R. 
59 (P.C.)=8 M.I.A. 500, supra. 

(2) - See Hindu Law (Escheat), No. 106,25 W.R. 239=1 C. 391 

= 3 I.A. 92. 

estoppel, 

(1)- How far the acts of a Government officer hind the Government. 

Circumstances in which it was held that a Government oflScer 
(1861) had no authority to waive the rights to which the Govern¬ 
ment might be entitled by escheat, and that a decree founded 
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ESTOPPEL — (Continued). 

thereon by a Competent Court in India did not operate as an estoppel. 

The Collector of Masulipatamv, Gavaly Vencatd Narrainapnh 

2 W.R. 61 (P.C.)= I Sar. 820= I Suther. 476 = 8 M.l.A. 529. 

N.B. -"Again, the acts of a Government officer bind the Government only 

when be is acting in the discharge of a certain duty within the limits of his authority, 
or, if he exceed that authority, when the Government in fact, or in law, directly or by 
implication, ratified the excess. The Collector, in this case, had certainly no authority 
to waive the rights to which Government might become entitled by the escheat; 
nor were his acts, when fairly viewed, calculated to give rise to the supposition that 
be bad such an authority,” 


CALCUTTA. 

NOTES.-R. Ross Johnson v. Secretary of State, 2 Hyde 153 (162).—A 

1864 permission to cut timber in contravention of rules was held invalid. 

-R, Government v. Greedharee Lai, 4 W.R. 13 (Civil).—See same ca«e under 

1865 CROWN, No. 2, at p. 622, supra, 

-R. Musamat Khanzadee v. The Collector of Boluudshahut, 1 Agra H.C. Civil 

Court Appeal, 37 (61) = 5 B.L.R. 312 (314).—An assignment of five 

1866 villages in satisfaction of a decree for maintenance against Government 
was made by the Collector with the permission of the Beard of Revenue. 

It was held on the authority of 8 M.l.A. 529 that the Board of Revenue did not exceed 
their authority and that the Government was liable. 

_Prosunno Coomar Roy r. The Secretary of State for India in Council. 26 

C. 792 (807).—The acts of a Government Officer bind the Government 

1899 only when he is acting in the discharge of a certain duty within the limits 
of his authority, or if he exceed that authority, when the Government, in 
fact or in law, directly or by implication, ratifies the excess. 


BOMBAY. 


1879 


R. Bhaskarappa"'t). The Collector of North Canara, 3 B. 452 (731).—The 
Government is not bound by the acts or omissions of a Collector going 
beyond his delegated authority. 

__U Secretary of State for India in Council w. Sulemanji, 26 B. 801 (808).— 

The plaintiff brought an action against the Government and a Govern* 

1902 ment Local Fund Overseer for value of bamboos supplied to the latter. 
The Government was held not bound by the ratification given by the 

Mamlatdar and the Assistant Collector. 

_Jebangir w. Secretary of State, 6 Bom. L.R. 131.—See same case under 

1903 ' ACT OF STATE, No. 1, at p. 14, wpra. 


MADRAS. 


R. 


1879 


Hari Bhanji v. The Secretary of State for India, 4 U. 344 (354).—Where 
a wrongful act is done by one of its officers beyond the limits of bis dele¬ 
gated authority, and the Government, directly or by implication, ratifies 
Boch act in law or in fact, the latter renders itself liable. 
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ESTOPPEL— {Continued), 

-R. The Secretary of State for India in Council v. Kasturi Reddy, 26 M. 268 

(279) = 12 M.L.J. 453 (464).—A grant of assessed waste land made on 

1902 appeal by the Deputy Collector under Darkhast Rules was subsequently 
cancelled. In a suit brought by the grantee to declare his title to the 
land, the grant \vas held to bind the Government, it having been made by an agent 
acting in that behalf and acting within the scope of his authority. 

N.B.— For further Notes, see under CROWN, No. 2, supra, and under HlNBV 
Law (Widow), No. 433, infra. 

(2)- Admission in a former written statement may be proved to have 

been made for defrauding a third party. In a suit, two of the 
(1870) defendants in their answer made a statement in respect of an 
alleged mortgage transaction with the object of defeating the 
plaintiff’s claim which was false. A foreclosure suit was afterwards brought 
by one of those defendants against the other, founded on such alleged 
mortgage. Held, that it was competent to the defendant to plead that 
the statement in the joint answer in the former suit was false and intend¬ 
ed as a fraud on a third party, and that the admission in the answer did 
not amount to an estoppel as between the parties to the second suit. Ram 
Simm Singh v. 2Iussamxit Pran Peary ... IS W.R. M (P.C.) = 2 5uthcr. 

386 = 2 Sar. 620= 13 M.l.A. 551. 


BOUBAY. 

Notes.- R. Luckmidas Khimji v. Muiji Canji, 5 B. 299 ( 305 ),—" When 

a contract or deed is made for an illegal or immoral purpose, a defendant, 
t880 against whom it is sought to be enforced, may show the turpitude of both 
himself and the plaintiff." 

-R. Cbenvirappa f. Puttappa, 11 B. 708 (714).—Where a collusive transaction 

has merely proceeded to the length of sham deeds passed between the 
1887 parties or even of false declarations made by them in litigation for their 
common benefit, the Court may displace the apparent, by the real, owner¬ 
ship. 

-R. Babaji v. Krishna, 18 B. 372 (374).—It is open to a defendant to defend 

his possession by showing that the real transaction between himself and 
1893 the plaintiff was to defraud a third party ct his (defendant’s) creditors 
generally. 

ALLAHABAD. 

-R. Param Singh v. Lalji Mai, 1 A. 403 (410).—Point same as 18 B. 372, 

1877 noted above. 

CALCUTTA. 

-F. Mussumut Phool Bibi v, Goor Surun Dass, 18 W.R.C.R. 48S (494). Where 

a party seeks to make use of various statements which had been put in 
1872 evidence in the suit and to treat them as admissions made by the other 
party, it is competent to the party making such statements to show the 
real nature of the transaction and to get rid of the effect of the apparent admission. 
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-R. Lalla Hurree Lall y. Kooldeep Singh, 19 W.R.G.R. 143 (147),—Where ft 

conveyance was made by a native lady without consideration to bet 
1873 mukhtear, it would be a denial of justice and contrary to public policy to 
uphold the deed, even if the grantor, as plaintifi, sued the mukhteftt ftft 
defendant to set the deed aside. 


-P, Sreenath Roy o. Bundoo Bhashinee Debia, 20 W.R.C.R. 112 (113).—A 

bona fide purchaser of an estate for value from a person who has made 

1873 admissions as to a transaction to which that person was a party is at 
liberty to show that that transactioD was colorable and that the admissions 
were made with a fraudulent purpose. 

——-F. Sreemutty Debia Chowdbrain y. Bimola Soonduree Debia, 21 W.R. 422 
(423).—A statement previously put forward in a Court of Justice with a 

1874' view to defeat the claim of the plaintiff was held to be no estoppel to 
the party’s showing the real truth of the transaction. 

-R- Bykunt Nalh Sen V, GoboolUb Sikdar, 24 W.R.C.R. 391 (392).—An act 

done by a party with a view of defeating a claim made against him does 
not estop him from disputing afterwards the validity of the act. 

. F. Thacoor Prosad v. Baluck Ram, 12 C.L.R. 64 (69).—A member of a joint 
Hindu family who, in order to defeat a creditor seeking to execute against 

1882 the mortgaged property, sot up a deed of partition which alleged the pro* 
petty to be joint and to have fallen to the share of another member, waa 
held entitled to show the real nature of the deed as between himself and the other 
members of the family or their representatives other than innocent purchasers for value 
without notice. 

_0. Banku BehatyDas v. Raj Kumar Das, 4 C. W.N. 289 = 29 C. 231.—A plain¬ 
tifi cannot ask for relief against a fraudulent conveyance made by him 
and which has been successfully used by him to defraud a creditor. 


1875 


1898 


_Jadu Nath Poddar y. Rup Lai Poddar, 33 C. 967 (977) = 10 C.W.N. 680=4 

C.L.J. 22.—Where (he intention to commit fraud has not been carried 
1906 into efiect, a beneficial owner can sue for a declaration that a dead of 
transfer was executed by him benathi and that be is entitled to recover. 

BURMA. 

-R. MaM0y.araungSingh,U.B.R.{lBB7-19Ol)344(552).—Where 

the fraud though intended is nofr^actually carried out, relief may he given 
where no interest of third parties is involved. 


1899 


-B. 

190T 


Fattima Bibi v. Mahomed Moideen, U.B.R. 1908, Srd Qr., Benaml 
transactions, p- 1.—In dealing with benami transactions, the question 
to be considered is whether the intended fraud has been carried out to the 
actual detriment of innocent third persons. 


IX of 1859^Act of officials, binding Government. A decree 
vpas passed by the special CommissioDec’s Court eatablisbed 
(1870) under Act IX of 1859 directing; property to be mad&over to a 

elaimaot' 

Xn, a suit against Goveument to obtain. ]>oaseBaion at a portion at 
that property* the GovenimeDt raised no question as tef the propriety of 
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ESTOPPEL— (Continued). 

the decree or of the making over of the bulk of the property under it. 
Held that the proceedings of the officials making over that property were 
binding on the Government as to the right of the decree-holder to the 
property. The Secretary of State for India in Council v. Mussamat 
Khanzadi ... ... ... 5 B.L.R. 312 = 2 Sar. 570. 

(•1)- Concealment of prior charge — Effect of misrepresentation. If a 

person, having a prior encumbrance over property about to be 
(1873) purcliased by another, represents to the latter that he has no 
lien on such property, and thereby induces him to buy, and 
pay for it, he is estopped, as against such purchaser, from recovering on 
his encumbrance. Munnoo Lall v. Lalla Choonee Lall and others 

21 W.R. 21 = 1 I.A. 144 = 3 Sar. 302 = 2 Suther. 917. 

(5) - Conduct of plaintiff', showing that he admitted defendant's 

title — Burden of proof — Estoppel. Tlie plaintiffs claimed to 
(1880) recover possession of certain lands and houses from the defen¬ 
dants, alleging that they and the persons whom they made pro 
forma defendants were seventh in degree from a common ancestor, when 
the succession opened out, and that the real defendants, the respondents, 
were only eighth in degree, and were theiefore not entitled to the pro¬ 
perty. It appeared from the evidence that the plaintiffs undoubtedly 
admitted the right of the defendants immediately after the opening out of 
the succession, and acted upon that admission by permitting the names 
of the defendants to be registered in the Collector’s Office, and by carrying 
on suits with them in the joint names of all. 

Held that this course of conduct, although it did not amount to au 
estoppel in point of law, threw.upon the plaintiffs a heavy burden of proof, 
which they had not sustained. Agarwal Singh v. Foujdar Singh 

8 C.L.R. 346 = Bald. 388. 

ALLAHABAD. 

Note. -Expl. Gberin u. Kunj Behari. 9 A. 413 (418).—The case reported 

in 8 C.L R. 346 is only an authority to show that a man may so act as to 
1887 make evidence against himself. It does not say that what was so done • 
would create an estoppel. 

(6) - Proof of document. The proprietary right in a taluq was sold 

with the reservation of part of the land belonging to it, subject 
(1882) to the agreement that the vendor should be indemnified by 
the vendee in respect of the revenue required to be paid on 
the reserved part. Afterwards, assignments on both sides took place, and 
the plaintiff, claiming through the vendor, sued the defendants, who 
derived title from ’the vendee, to enforce this liability. The plaintiff 
alleged, but did not produce, an‘firaniaww- admitting this agreement 
between the original parties to the sale. The only proof adduced was a 
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ESTOPPEL—(Contmwd). 

judgment in a suit in which this agreement had been held established. 
The plaintiff’s case failed, as it had not been adjudged that the right to 
this indemnity related to a future revenue settlement, nor had it been 
decided that the agreement was to run with the land so as to bind others, 
Under whatever title they might be in possession. In the suit iu which 
that judgment was given, the ikrarnama not having been produced, the 
Court of first instance would not admit secondary evidence of its contents. 
On appeal, inspection of the document having been offered to, and declin¬ 
ed by, tho Appellate Court, secondary evidence was admitted. On this 
appeal, the error was pointed out of allowing the plaintiff to give secondary 
evidence of the contents of a document, the original of which was in his 
custody, without the Court’s looking at the document. Hira Lai v. Gancsh 
Prasad ... 11 C-L.R. 109 = 4 A. 406 = 9 I.A. 64 = 4 Sar. 342. 


NOTES. 

1904 

1904 


(7) 


MADRAS. 

_R. Vythilinga Mudaliar v. Ram}».chendra N.%icker, 14 M.L.J.379 

order to sustain a plea of res judicata, wbat was relied upon 
as an estoppel must be certain. 

_R. Krishna Aiyer v. Arappuli Aiyet. 14 M.L.J. 488. 

■Evidence Act (I of 1872), S. 116—Sale in execution of decree 


—Intervenor in rent suit. A purchase, by a mortgagee, at a 
(1882) sale in execution of a decree upon his mortgage, of the right, 
title, and interest of the mortgagor, who has been estopped 
from asserting a title to the property as against certain parties, does not 
place such mortgagee in a better position as regards the estoppel. A suit 
for rent by a zemindar and patnidar, against a darpatnidar, was defeated 
by the defence of the latter that he had conveyed his interest to others, 
against whom the former afterwards obtained a decree, and brought the 
darpatni bo sale in execution, buying their right, title, and interest therein 
hinMclf. From the darpatnidar, who had thus disclaimed title, a third 
party claimed to be mortgagee, and set up a decree on his mortgage fol- 
1 wed by a purchase of the tenure at a sale in execution. He was there- 
° allowed to intervene in a suit for rent brought by the zemindar and 
against an ijaradar of lands within the patnidar’s estate. Held 
t nobwithstandiug this purchase, the intervening mortgagee was bound 
b ^ the estoppel arising out of the mortgagor’s disclaimer of title in the 

.. u mAntioued. Poreshnath Mukerji v. Amthnath Deb 
suit above mennou ^ ^ ^ ^ 


NOTES, 


CALCUTTA. 

R. Parbhu La! v. Mylne, 14 C. 401 (413).—A putcbasei at a 
sale- in execution of a decree is not a representative of the judgmeut- 


debtor within the meaning of S. 115 of the Indian Evidence Act. 


73 
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ESTOPPEL—(Con^inMfd). 

« 

R. Kisbory Mohun Roy v. Mahomed Mujaffar Hossein, IB C. 188 (198).—An 

aaon operative against the mortgagor is operative also against 

I8au the mortgagee who purchases in execution of a decree obtained by him 
on the mortgage. 

1892 ®®shi Chunder Sen v. Enayet Ali, 20 C. 236 (240).—Point of 

distinction same as in 14 C. 201, supra. 

R. PrayagRaju. Sidhu Prasad. 3S C. 877.-The question raised in this case 
was one of law and it was this. Whether or not a purchaser in execution 

1908 of a money-decree purchased property, subject to a mortgage, though the 
mortgage was not executed by judgmeut-debtor himself, when the judg¬ 
ment-debtor would himself bo estopped from denying liability under the mortgage on 
account of his conduct in the mortgage transactions. 

Held, chat the purchaser was equally bound as the judgment-debtor, ioasmuch as 
the right, title and interest of the judgment-debtor had passed to him (the purchaser); 
and so the property purchased by him would bo subject to the mortgage. 

i8}—]\Iutatio7i of names—Compromise—Comlruction—Oudh Land 
Revenue Act {Act XVII o/I876), S. 74— Partition wider it — 
(1908) Inquiry as to title—Shares of persons not parties to the suit. 

M died leaving him surviving his brother J and two nephews 
C and G, sons of a predeceased brother. In the course of mutation 
proceedings that followed his death, the three claimants arrived at an 
arrangement described as follows: — 

J is possession of half of the haqqiat of the deceased, and C and 
G are in possession of the other half of his share. There is no other legal 
heir except the deponents. The mutation in respect of the deceased’s 
share in all the villages should be allowed and nobody has any objection 
thereto.” 

Mutation of names in respect of M’s property was accordingly 
effected. J next laid claim to the whole of the property. It was contended 
in answer that the mutation was the result of a valid compromise evi¬ 
denced by the document abovementioned, and that J was thereby estopped 
from asserting bis present claim :— 

Held, (1) that the mutation of names by itself conferred no proprie-' 
tary title; 

(2) that the document contained no words that could be construed as 
amounting to an abandonment by J, of his legal rights. 

A part of the property was the subject of partition proceeding under 
the Oudh Land Revenue Act (Act XVII of 1876) and the lower Court 
held that, as a portion of M’s share in that village was allotted to 0 and 
G at the partition, J was estopped from claiming it on the grounds that 
the partition dealt with the shares of other persons besides those of tbS 

r 



ESTOPP E L-iConctuded). 

parties to the present suit, and that in the partition the plaintifE had 
opportunity, of which he should have availed himself, of objecting to the 
defendant’s title under S. 74 of Act XVII of 1876. The evidence showed 
as facts that the shares of no other persons were affected by the partition 
order and that no inquiry under S. 74 of Act XVII of 1876 was made 
and the question of title was left to be decided by the Civil Court in J s 

present suit. 

Held, that the grounds of estoppel relied upon by the lower appellate 

Court failed. Ckokhey Sinoh v. Jote Singh ... ' 1 Bom. L^R. 

69=13 C.W.N. 274-6 A.L.J. 100-9 C.L.J. I51-5M.L.T. A. 73 

19 M.L.J. 123=12 O.C.288=1 Ind. Cas. 166 = 36 I.A. 38. 


( 9 ) _Fraudulent agreement, between mortgagee in possession and 

purchaser at Government sale, estops ^oth fr^relyrng on thmr contract 
as against mortgagor-See FB.4UD. No. 4.5 W.R. 83 (P.C.)-IO M.i.A. 

540. 

(10) _Petition by a judgment-debtor to postpone an execution-sale, 

which contains no admission that the decree can legally executed is 

not within the description of r l1 385= 

Act (I of 1872)— See Evidence Act (I of 1872), No. 37, 13 C.L.K. 3«o 
10 0. 196=10 I.A. 199. 

( 11 ) _Acquiescence and acts of Government officials under mis- 

take--Effect-See Hill Tracts, No. 2. 28 M. 130. 

( 12 ) _Suit by plaintiff for possession as heir of his father—Defend¬ 

ant alleged plaintiff to have been adopted by another—Admission by 
nlaintiff of his having been so adopted—Nature and effect of such ad¬ 
mission—See Burden of proof, No. 20, 29 A. 184. 

/I o)_^__jj 4 i 8 representation by husband that property is wifes— 
Estoppel-Effect upon beirs-See Hindu Law (Strtdhanam). No. 346, 

19 W.R. 292. 


evidence. 

1. Account Books. 

2. Admission of—. 

3. Burden OF proof. 

4. __-of Custom. 

5. Presumptions. 

6. reports. 

7. secondary—. 

g_ _-0P Title. 

3. Genbeal. 
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EVIDENCE—(Coniinw^d). 

-1.—(Account Books). 

(l) -Action by Bankers, against the representative of a deceased 

customer, to recover a balance of an account alleged to be due 
(1853) to the Bankers by the deceased at the time of his death, dis¬ 
missed by the Siiddcr Court, no satisfactory proof having been 
given that such balance was due. Such dnding sustained on appeal by 
the Judicial Committee. 


The production of Banker’s books, with the entries of the items 
constituting the demand, kept according to the established custom of 
Mahajuns in India, is not of itself sufficient evidence to establish such a 
claim, strict proof of the debt being required. liai Sri Kishen v. Bai 
Uiiri Kishen ... ... I 5ar. 466= 1 Suther. 245 = 5 M l.A. 432. 


PRIVY COUNCIL. 

NOTES.-R. Dwarka Doss v. Baboo Jankee Doss, 6 M.I.A. 88.—See under 

1855 No. 2, infra. 


CALCUTTA. 

-R. Jloortee Ram Baboo i>. Laljec Sahoo, W,R. Gap. 174 (176).— See under 

1864 No. 2, infra. 

(2)- Account books kept in regular course of business. In an action 

by a banking firm against another firm to recover a balance 
(1855) upon an account between them, the plaintiff put in evidence 
the account-books of his firm, and the Inspector of the Court 
certified that the books were regularly kept, consistently with the rules of 
banking and that they agreed with the account rendered by the plaintiff 
to the defendant. The plaintiff, however, examined no witness to prove 
that the books were regularly kept, or the general accuracy of the parti¬ 
cular charges constituting the demand ; he proved admissions by the de¬ 
fendant of the correctness of the account and of an award in his favour of 
one of the disputed items. The defendant in his defence did not deny the 
accuracy of the appellant’s account, or of the books put in evidence, but 
objected to two items in the account, and claimed a set-off, but examined 
no witnesses to rebut the plaintiff's case. 

Held, (reversing the Sudder Court’s decree), that although the plain- 
tiff^s books and the Inspector’s report were not conclusive evidence, yet 
that the necessity of strict proof was removed by the admission of the 
defendant, and the fact of the absence of any evidence to impeach the 
accuracy of the accounts, the disputed items being satisfactorily account¬ 
ed for. Dtvarka Doss v. Baboo Jankee Doss ... I Sar. 500=6 M.I.A. 88. 
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EVIDENCE — {Continued}. 

-1.—(Account Books)—(ConcitMi^ti). 

CftLCUTTA. 

Note. -R. Sloottee Ram Baboo v. Laljee Sahoo, W.R, Gap. 174.—It 

was held unnecessary to prove by independent evidence the correctness of 

1864 every single item of an account extending over several years, in the 
absence of any denial of the correctness of any one of these items. 

(3) -Entries in Account Books unsupported by oral evidence—See 

Accounts, No. 1, 5 W.R. 29 (P.C.) = 1 M.I.A. 47. 

-2.—(Admission of—). 

( 4 ) -At a trial, certain documents contained in the schedule to the 

answer of the defendants to a Bill of Discovery filed in Equity 

(1849) were read as evidence for the plaintiff, but the Court refused 
to allow the defendants to read the answer to which the 
schedule was annexed. Held, that as the Supreme Court at Calcutta, 
being jurymen as well as Judges, had refused to aillow the answer to be 
read, on the ground that such answer contained nothing material to the 
issue which could influence their verdict, a new trial on the ground of 
such refusal would not be granted. The East Lidia Company v. OdiL 
chiiTn Paul ... 7 Moo. P.C. 8S =14 Jur.253=1 Sar. 394=5 M.I.A. 43. 

Fut Notes, see under case No. 65, at p. 460, supra. 


( 5 )_The examination of a material witness of the plaintiff in the 

absence of the defendant, his Vakeel having been removed and 
(1855) no other Vakeel then acting for him, is such an irregularity, 
that if objected to at the proper time would be fatal to the 
reception of such evidence. But where no objection was urged during the 
trial or until an appeal was interposed, the Judicial Committee held that 
the objection came too late, and could not be sustained, as, notwithstand¬ 
ing such irregularity and miscarriage, that fact did not taint the whole 
proceeding so as to prevent the plaintiff recovering upon the other evidence, 
which was sufficient to establish his case. Rajah Bommarauze Bahadur 
y, Ran{fasaniy Mudaly ••• I 5ar. 356 = 6 M.I.A. 232, 


_q^he latitude with which documentary evidence is received 

in the Native Courts in India observed upon, and suoh prac- 
(1858) tice condemned, as involving unnecessary costs, the adminis¬ 
tration of justice requiring that the admission of documents 
should be strictly conducted with reference to the principles regulating the 
^Ar^\c^\nn of evidence. Bunwaree Lai v. Maharajah Eetnarain Sing ... 

4 W.R* 128 (P.C.)=! Sar. 610=1 Suther. 307 = 7 M.I.A. U8. 




PBIYY COUNCIL. 


NOTE.^-■Cited. Mussamut Kboob Conwur v. Baboo Mood- 

1861 narain Siogb. 9 M.I.A. 1 (11), 
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EVIDENCE— (Coniinwed). 

-2.— (Admission of— )—(Continued). 

(7)-The native Courts in India, in receiving evidence, do not pro¬ 

ceed according to the strict technical rules adopted in England. 
(1861) According to the practice there, a copy of a public document, 
authenticated by tbe signature of the proper Officer, is received 
as prima facie evidence, subject to further inquiry, if it is disputed. 

It is not the practice of the Judicial Committee to advise the reversal 
of a decision of the Court below, merely on the effect of the evidence 
or the credit due to witnesses, as the Judges in India have better means 
of determining questions of fact than the appellate Court. Nara(junty 

Lutchmeedavamah v. Vengamah Naidoo ... I W,R. 30 (P.C.1 = ! Suther. 

460= 1 Sar. 826 = 9 M l.A. 66. 

PRIVY COUNCIL. 

_Appl. Mussamut Jariutool Butool v. Mussamut Hooseinee Begum, 

1868 10 W.R. (P.C.) 10. 

CALCUTTA. 

_R, Gujja Lallu. Fatteh Lall, 6 C. 171 (178) (F.B.), -Before the passing of 

the Evidence Act. the Mofussil Courts in India were not guided by the 
1880 strict rules of tbe law of evidence obtaining in England, but were guided 
by their own practice which was to a great extent moulded on principles 

of substantial justice. 

_Por further notes, see under HINDU Law (IMPARTIBLE ESTATES), 

No. 158, infra. 

(g)_ Case in which the Judicial Committee refused to go into ques- 

tions of fact and evidence. In a suit, which involved a disput- 
(1865) ed question of fact as to an alleged adoption and the due 
execution of a Will, the Court in India, disregarding other 
evidence, relied solely upon the evidence of a witness examined at the 
instance of tbe Court itself. The effect of the evidence of this witness 
was to show that, at the time of the adoption and execution of the Will, 
the alleged testator was in a dying state, and, although at times roused 
to consciousness, was, from his enfeebled mind, incapable of understand¬ 
ing the acts he was represented to have performed: the Court below, 
however, upon the evidence of this witness as to his testamentary capa¬ 
city, corroborated, as it thought, by a letter of the widow of the alleged 
testator, recognizing the adoption, and by her acquiescing in the perform¬ 
ance of certain funeral rights of her deceased husband by the supposed 
adopted son, pronounced both the adoption and the Will to be valid. 
Upon appeal, held, that although, as a general rule, on a question of fact, 
the Judicial Committee were unwilling to disturb the judgment of the 
■Court below, yet that as it was the duty of the appellate Court to weigh 
the evidence and probabilities, and form an independent judgment, and 



E VIDENCE —(Continued). 

— 2.—(Admission oi—)—(Contmued). 



tftkiDg into coQSi^ration the evidence regarding the state and capacity of 
the alleged adopter and testator, they were of opinion that the evidence 
relied upon was so unsatisfactory, that neither of the decrees of the Courts 
below could be supported, and reversed the same with costs. Tayammaul 
Y. Sashachalla Naiker ... ... ... 2 Sar. 139 = 10 M.l.A. 42P. 


PRIVY COUNCIL. 

4 fiQa Notes. ■ ■ ■ -Cited. Toolsey Persiud Bhuckc«. Benayek Misser, 

23 I.A. 102. 

-Cited. Ibrahim Goolam Ariff t». Saiboo, 35 C. 1 (21)=4 A.L.J. 572 = 11 

1907 C.W.N. 973 = 6 Bora L.R. 872 = 17 U.L.J. 406 = 6 C.L.J. 695. 

■ ■ -Cited. Nageodra Nath Mitter v. Kumidini Dasi, 13 C.W.N. 782.— Id dodo 
1909 of these cases, the Privy Couocil disturbed the lower Court’s findings. 

BOMBAY. 

1890 -R. Kuverji v. Babai, 19 B. 374 (386). 


(9)- Improper admission of—hy Court below—Practice of the Judi¬ 

cial Committee—Civil Procedure Code {Act VIII of 1859), S. 39. 

(1869) The Judicial Committee will not determine an appeal against 
a decree upon the mere fact that some evidence has been im¬ 
properly admitted by the Court below. It is the rule of this tribunal to 
do substantial justice between the parties, and to see if there is sufficient 
evidence on the whole record to justify the conclusion to which the Court 
below has arrived. According to the true construction of S. 39 of Act 
VIII of 1859, it is not fatal to the admission of documentary evidence, 
that it is brought in subsequent to the filing of the plaint, if it appears to 
have been received with the sanction of the Court. Goshain Tota Ram v. 

Raiak Bickmunee Bullub ... 12 W.R. 32(P.C.1 = 3 B.L.R. 34 (P.C.) 

^ =2 5ar. 487=2 Suther. 253=13 M.I.A. 77. 


MADRAS. 


NOTES. 

1888 


- p Minakshi v. Velu, 8 M. 373 (376).—Either when no objection 

was at all taken to the admissibility of a document in the Court of first 
instance or when an objection having been taken it was overruled, the 
appellate Court ought not to refuse to consider the value of the docu- 


naent so admitted. 


GALCUITA. 


w 


R. 


lAlabati Mieiain o. Bishun Ohobey, 6 O.L.J. 621 (634).—When a docu¬ 
ment had been teoeived and acted upon by the Court of first instaneo, a 
Court of appeal ought to be very slow to interfere with the exercise of the 
discretion by the original Court. 


1907 
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E VI DE NCE— (ConfinMed) . 

- 2. —(Ad mi ssion of —)—(Con tinued ). 

-F, lilewalal Sahu v. Kumerji Jha, 13 C.W.N. 797 = 10 C.L.J. 33. An appel¬ 
late Court cannot, in view of the provisions of S. 578 of the Code, reverse 
1909 the decision of the Court of first instance on account of any error, defect, 
or irregularity whether in the decision or in any other order passed in the 
suit or otherwise, which does not afiect the merits of the case or the jurisdiction of the 
Court. 

(10)- Evidence—AdmissihiliUj of parol evidence to shoio real nature 

of transaction embodied in writing. The rules of evidence, and 

(1869) the law of estoppel, forbid any addition to, or variation from, 

deeds or written contracts. The law, however, furnishes 

exceptions to its own salutary protection: one of which is, when one party 

for the advancement of justice is permitted to remove the blind which 

hides the real transaction, as for instance, in cases of fraud, illegality, and 

redemption, in such cases the maxim applies, that a man cannot both 

affirm and disaffirm the same transaction, show its true nature for his own 

relief, and insist on its apparent character to prejudice his adversary. 

Shah Mukhun hall v. Baboo Sree Kishen Singh ... 1 1 W.R. 19 (P.C.) = 

2 B.L.R. 44 (P.C.) = 2 Sar. 403= 12 Suther. 190= 12 M.I.A. 157. 


Notes. 

1885 


CALCUTTA. 

-Appl. Lala Himmat Sahai Singh u. Llewhollen, 11 0- ^86 

(490)._Under S. 92, proviso 1. Evidence Act, a party may be allowed to 
prove by oral evidence that the whole of the consideration-money bad not 
been paid, even though it was recited in the piitoica pottah that it had 
been paid. 


For further Notes, see under APPEAL, No. 135, at p. 200, sapra, and under MORT 
GAGE (REDEMPTION). No. iS,<.infra. 


( 11 )- of doubtful admissibility admitted by the Indian Courts— 

Practice of the Judicial Committee, Where evidence of a 
(1870) doubtful admissibility has, under the loose practice of the 
Native Courts, been received, the Judicial Committee, as the 
Court of last resort, will deal with the case as it appears to them substan¬ 
tial justice requires, and will not allow any mere technical objection to 
prevail as to its admissibility. Baboo Bodhnarain Smgh v. Baboo Omrao 

Singh ... 15 W.R, 1 (P.C.) = 6 B.L.R. 509 = 2 Sar. 607 = 2 Suther. 371 = 

13 M.I.A. 519. 


(12)- Admissibility of—Presumption arising from facts Perma¬ 

nency of tenancy—Long possession at an unvaried rent. A 
(1894) Zemindar claimed the proprietary right and possession o 
mouzas within the limits of his Zemindari, against tenants, whOp 
by themselves and their predecessors in title, had held the land from before 
the Decennial Settlement in Bengal, an unvaried rent having been paid to 
the Zemindar. The first defendant alleged a grant to his ancestor of a 
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EVIDENCE— {Continued). 

2-—(Admission of—)—(Con/inu^d)» 

77K)A:(trari tenure by o.gkatiual then holding land within the Zemindari ; 
the other defendants alleged title as darmokiiraridars under the first* 
Part of the evidence for the defence consisted of judgments, among which 
was one of the year 1817, and another of 1843, to which the Zemindar’s 
predecessors liad not been parties. These had been given in suits brought 
by the successor of the ghatwal, which had been resisted by the first defen¬ 
dant’s ancestors on the ground of their having had fixity of tenure. Held 
that they could be received as evidence of long anterior possession at a 
rent, and of the title, on which the defendants now relied, having been 
openly asserted long ago. Taken with other evidence, they established 
possession by the defendants at a uniform rent paid to. the Zemindar, thus 
leading to the inference that the tenure had been, and still was, of a 
permanent character. Ram Banjan Chakerbati v. Ram Namin Singh 

22 C. 533=22 I.A. 60 = 5 M.L.J. 7 = 6 Sar. 530. 

CALCUTTA. 


NOTES.-R. Tepa Khan v. Rajani Mohun Das, 25 C. 522 (F.B.).—The 

judgment in a previous suit, to which one of the parties in a subsequent 

1898 suit is not a party, may. under circumstances, be admissible in evidence 
for certain purposes and with certain objects. 

First suii was for recovery of two-thirds in a certain property. Second suit was 
by a difierent individual for the remaining one-third in the same property. Held the 
judgment in the first suit was not admissible in evidence in the second, the property 
litigated about in the two suits not being the same. 

-R. Gool Khan v. Tetar Goala, 4 G.W.N. 63.—A judgment in a prior suit to 

which the present defendant was not a party cannot operate as res judi- 
cata upon the question of title in the present suit. 


_CoDB. Abinasb Chandra Chattcrjee v. Paresb Nath Ghose, 9 C.W.N. 402 

(407).—In a suit for rent against the lessee and another alleged to be a 
1904 partner with the lessee, the plaintiff relied, as evidence thereof, on a 
decree passed on an award dissolving the partnership between the defen¬ 
dants aud on the conduct of the defendant other than the lessee, in a subsequent suit. 
It was held by Chose, J., that the judgment passed on the award was relevant in this 
case upon the question whether the lease was acquired by the lessee for his own use or 
as partnership property, and whether the plaintiff was entitled to recover root from 
both the parties. 


R, Brojanath Bose v. Durga Prosad Singh, 34 C. 783=9 C.L.J. 583 = 12 C 

W.K. 193 (218).—The tenure created was held to be a permanent and 
heritable one, the zemindar reserving only a fixed rent. 


_.R. Baleshwat Bagarti v. Bhagitathi Dassi, 38 G. 701 = 12C.W,N. 6d7=7C 

L.J. S88. -Although a decree may not be binding against a defendant, it 
1908 w admissible in evidence as against him, as an instance of a litigation in 
which the right in controversy was successfully asserted by the predeces 
sot of the plaintiff against a member of the family to which the defendant belonged. 
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EVIDENCE—(Continued). 


2.—(Admission oi—) —{Continued). 


-F. Ramdhari Koer v. Ram Kanta, 1 Ind. Cas. 572 = 5 H.L.T. 274 = 13 C.W.N. 

217 = 9 C.L.J. 16.—The judgment in a suit, relating to title to certain 
1908 land, is admissible in evidence in a subsequent suit relating to the rent of 
the same land and vice versa. 


-R. Raja Ranajit Sinha Bahadhur v. Basanta Kumar Ghosh, 4 Ind.Cas. 81 — 6 

M.L.T. 363 = 9 C.L.J. 597=12 C.W.N. 739 ( 745 ).—A judgment in a prior 
1908 suit, although not operative as res judicata, is admissible in evidence in 
proof of all the facts found therein to the extent indicated by Geidt, J., in 


9 C.W.N. 402. 


ALLAHABAD. 


_R. Gobind Krishna Narain v. Abdul Qayyum, 25 A. 546 <576) =23 A.W.N. 

137.—Although the findings in the prior suit could not be held as res 
1903 judicata, the judgment in that case could be used as evidence to the extent 
pointed out in 22 C. 533 and other cases. 


BOMBAY. 

_R. Laksbman Govind v. Amrit Gopal, 24 B. 591 = 2 Bora. L.R. 886.—This suit 

was bv the assignee of the rights of one of the members of a joint Hindu 
1900 family for partition: the defence of the other members of the family was 
that the assignor of plaintiff bad relinquished bis rights in their favor. 
In a previous suit by the creditors of the assignor for establishing the latter right in the 
family property, the defence being that that member had relinquished his rights in 
favor of the other members, the Court found that the alleged relinquishment was fraudu¬ 
lent and collusive. Held, the judgment in such previous suit, though not inter partes, 
•was admissible in the subsequent suit by the assignee. 

_R. Sri Ganesh Dharnidbar Dev u. Shri Dbundiraj Ganesh Dev, 5 Bom. L.R. 

230 (232).—A judgment not infer partes is admissible for the purpose 
1903 of explaining the character in which possession of an estate has been 
enjoyed and matters of that class. 

OUDH. 


-R. JIussamat Karima Bibi y. Sri Gobind, 7 O.C. 122 (124).—A bare expres¬ 
sion of opinion in a judgment upon a question of possession which is not 
1904 given effect to by the decree, is not a recognition of a right within the 
meaning of S. 13, Evidence Act. 


PUNJAB. 

-R. Gujar Singh v. Bawa Uddh.im Singh, 4 Ind. Cas. 626 = 86 

1902 P.W.R. 1909. 

( 13 )- Evidence, cogency—Draft of Will not written by testator if 

admissible — Practice—Applications by defendant to raise new 
(1903) issue and submit new written statements after plaintiff closed 
his case, if can be entertained. On the question whether a 
deceased person had married a lady, the fact that a Will which was proved 
to have been executed after the alleged marriage was silent about her was 
only an item of evidence against the alleged marriage more or less cogent 
and to be weighed in relation to the whole evidence. Its cogency, taken 
by itself, would depend on whether the circumstances of the marriage 
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EVIDENCE—( Continued). 

~—2. (Admission of—) — (Continued). 

made it natural that the wife should be an object of the husband’s testa¬ 
mentary bounty and improbable that he should have left her to depend on 
her legal right to maintenance. 

A draft of the Will, not written by the testator himself and also 
containing no mention of the lady, which was tendered in evidence as 
furnishing similar evidence, was held to be inadmissible, inasmuch as it 
was not a written statement made by the deceased testator. 

Where, after plaintiffs had closed their case, the defendants applied 
for leave to raise a new issue which would have required the opening up 
of the whole case, and (failing therein) for leave to submit a supplemental 
written statement raising the same question, and it was not suggested that 
the facts relied on had newly come to the knowledge of the defendants 
and had been excusably unknown to them : 

Held—Tha.t the applications could not be entertained. Hafi Saboo 
SidiCfC V. Aveshabai ... 27 B. 485*=7 C.W.N. 665 = 5 Bom. L.R. 475 = 

30 I.A. 127 = 8 Sar. 477. 

(U)- Witness, evidence—Best evidence—Heading of deposition, if 

admissible—Legitimacy, proof of—Marriage, proof of. Evidence 
(1903) of witnesses, though not independent, but not shaken in cross- 
examination and accepted by the Judge who heard them and 
saw their demeanour, should not bo rejected on mere suspicion, where the 
story itself as told by them is not improbable. 

The description of a witness in the heading of deposition taken down 
in Court is no part of the evidence by the witness on solemn aflSrmation. 
Musammat Maqboolan v. Ahmad Husain ... 26A. 108=8C.W.N. 241 = 

6 Bom. L.R. 233 = 31 I.A. 38 = 8 Sar. 583. 


(15) - Practice—Objection to the admissibility of a document taken 

before the Privy Council but not taken at the trial—Certified 
(1907) copy of an old document—Its admissibility in evidence. Where 

a document was received in evidence without any objection at 
the trial, their Lordships were of opinion that it was too late to take an 
objection to its admissibility before them. 

A certified copy of an eivaznama, or deed of exchange, dated January 
1782, produced from the custody of one of the appellants, and found to be 
written on paper bearing the same stamp and water-mark as other con¬ 
temporary documents in the record of certain litigation, was held admis¬ 
sible in evidence. Shahzadi Begam v. The Secretary of State for India.. 

9 Bom. L.R. 1 192 = 6 C.L.J. 678 = 34 C. 1059 = 2 MX.T. 439=34 I.A. 194, 

(16) -tendered to Lower Court on an application for review and 

refused to be Jo in appeal from original 

judgment-See practice, No. 155, 3 M.IA. 1. 
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EVIDENCE—(Oon^inwed). 

-2.—(Admission of—)— (Concluded). 

(17) -Application for admission of some evidence in appeal— 

Jurisdiction of appellate Court to take further evidence—See Civ. PRO. 

Code {1882), No. 81, 31 B. 381. 

(18) -Admissibility of documents— Ties inter alias acta —See PRAC¬ 

TICE OF Privy Council, No. 122, 31 C. 871. 

(19) -taken in one proceeding, used in another—Admissibility— 

See Legal Practitioners, No. 2. 33 C. 151. 

(20) -Will—Identifiers—Evidence of general reputation of charac¬ 

ter—Admissibility—See Registration, No. 5, 33 C. 537. 

(21) -Declarations of Kanungos—Entries in wajib-ul-arzes—An¬ 

swers given to oflQcial enquiries—Admissibility and weight of such—See 
Act I of 1869 fOUDH Estates), No. 25, 31 A. 457. 

(22) -Admission of fresh evidence by appeal Court with assent or 

without objection —Regularity if may be questioned on further appeal— 

See Appeal to Privy Council, No. 40, 36 C. 833. 

(23) -Further evidence available during pendency of appeal before 

Privy Council—Admissibility—Remand—See PRACTICE OF PRIVY COUN¬ 
CIL, No. 153, 2 Knapp, 259. 

3. —(Burden of proof). 

(24) - Statement in a Deed of Compromise that money was paid — 

Burden of proof as to payment. The statement in a Deed of 
(1844) Compromise, that the consideration money was paid, is not, 
of itself, according to the practice of the native Courts in 
India, conclusive evidence of such payment, and may be rebutted by 
evidence of non-payment. 

Where payment is denied and evidence of non-payment produced, 

the burthen of proof that the money was paid lies ou the debtor. Chow- 

^ru Dehu Persad \. Chowdry Doiuhit Sinyh ... 6 W.R. 55 (P.C.) = 

^ I Sar. 288=1 Suther. 161=3 M.I.A. 347- 


NOTES. 

1867 


CALCUTTA. 

--F. Radhanath Banerjee v. Jadoonath Singb, 7 W.R. 441 (442, 

443)__Where a mortgage is found to be genuine and the receipt of consi¬ 
deration is admitted, the Court is bound to assume, in the absence of 
evidence to the contrary, that the transaction was a real one and that the 


oonsideration was paid. 

_R. Sheikh Parabdi Sahani v. Sheik Mohamed Hoossein. 1 B.L.R.A.C. 37.— 

Though an unregistered ikrarnama, which was tendered as evidence to 
1868 show that a sale deed was only intended to be a mortgage deed, was in¬ 
admissible in evidence, yet, the Court might look at other and indepen¬ 
dent evidence, viz., the acts and conduct of parties, to throw light upon their intention. 

_.R. Lollitta Dossia v. Rottun Molle Bhuttaoharjee, 10 W.R. 208 .—Point same 

1868 as in 2 M.H.C.R. 174, infra. 
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evidence— (Continued), 

-3.—(Burden of proof)—(Confined). 

R. Mussamut Neynum u. Muzuffur Wahid. 11 W.R. 265 (266).—Point same as 
1869 in 2 M.H.C.R. 174, in/ra. 

R. Foolee Bibee v. Bassiruddy Mirdha, 12 W.R. 25 (F.B.)=4 B.L.R. 54 
(P.B.).—Where the defendant admits execution of a bond on which the 
1869 suit was brought, the onns lies upon the defendant to prove that the reci¬ 
tals in the bond were not correct. 

-Ex. Brajeshware Pcshakar v. Budhanuddi, 6 C. 268=7 C.L.R. 6.—The recital 

in an instrument that consideration was paid is not, of itself, conclusive 
1880 evidence of payment and may be rebutted by evidence of non-payment; 

and though, as^ between the parties to the instrument, the burden of 
proving non-p-ayment lies on'the executant, yet, as against third parties, the onus of 
proving payment lies on the plaintiff. 

MADRAS. 

-R. Zamindar Strimatu Gaurevallaba Ramacbandra Vellla Bomaya Nayik v. 

Virappa Chetti, 2 M.H.C.R. 174 (176).—The recital in a bond to the effect 
1864 that the principal was received in cash, though no doubt evidence, is not 
conclusive, and evidence might be let in to show that only a portion of 
the principal was received. 

BOMBAY. 

-R. Balvanta v. Bira, 23 B. 56 (60).—A purchaser having contended that he 

paid a portion of the purchase-money due under a contract of sale, and 
1897 the vendor contended that it was not, and the deed having contained a 
recital to the effect that the money was paid by the purchaser, the High 
Court remarked that it is for the Court to weigh all the facts and evidence and arrive at 
a finding specifically whether the money was or was not paid by the purchaser apart 
from, and independently of, the recital in the deed. 

CENTRAL PROVINCES. 

-R. Burkur Ram Kishen Singh v. Lalji Ram, 13 C.P.L.R. 1 (3).—Recitals in 

a mortgage deed are evidence not only against the mortgagor but also 
against a purchaser of the mortgagor’s interests. 


1899 


(25)- Alteration of Deed—Burden of Proof as to genuineness. 

Though the onus of proof of the genuineness of an instrument 
(1861) in its altered state lies upon the party producing and claiming 
under it, yet the altered and suspicious appearance of the in¬ 
strument may be explained by proof of its original state when executed, 
and its existing state sufficiently accounted for, to rebut the presumption 
of the deed having been falsified and tampered with, after execution, by the 
party claiming under it. Mussamut Khoob Conwur v. Baboo Moodnarain 
Singh • * ^.R. 36 (P.C.)= I Suther. 465= I 5ar. 813=9 M.I.A. 1 . 

ALLAHABAD. 

NOTE.^-R- Sen u. Shankar Sahai, 23 A.W.N. 122 (P.B.) = 25 A. 580 

(m).—Aikman, J., held that a prior mortgagee, who was a defendant in an 
1903 action for sale brought by a subsequent mortgagee, must go without his 
money when the document on which he relied was altered in a material 
narticulac and when no explanation is given for it. Bnt Stanley. C.J., and Banerji, J 
LfS that the principle does not apply when an esUte passed by the document. 
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EVIDENCE — {Continued). 

-3.-—(Burden of proof)—(Coji^inued). 

(26) - Proof of illegitimacy of defemiant. In an action of ejectment 

to recover real estate, the plaintiffs claimed as heirs. The 
(1863) issue directed by the Court was, whether the party in posses¬ 
sion, under a decree made in a summary suit pursuant to the 
Act, XIX of 1841, was legitimate. In such circumstances, held, that, 
as the title of the plaintiffs depended upon the illegitimacy of the defen¬ 
dant, they were bound to prove, by sufficient general evidence, their 
heirship, in order to throw upon the defendant the omis of proving his 
legitimacy. 

The evidence upon that issue being unsatisfactory, the case was 

remitted to India for further proof. Khajah Mohamed Gouhur AH Khan 

V. Ashnifoonissa ... ... 2 W.R, 13 (P.C.)=1 Suther. 519 = 

2 Sar. 45, 46 = 9 M.I.A. 492, 504. 

(27) -In a question of disputed boundaries, the ojius probandi 

lies upon the plaintiff to prove, by independent evidence, his 
(1864) right to recover. But, in the circumstances, held, that the 
mere failure on the plaintiff’s part to support the burthen of 
proof cast upon him, as to part of the lands claimed, was not conclusive 
as it would be in ejectment, and the case remitted to India for further 
inquiries. Rajah Lelanund Singh v. Maharajait Moheshiir Singh 

3 W.R. 19 (P.C.Jt=2 Sar. 74= 10 M.I.A. 81. 

PRIVY COUNCIL. 

Notes. -R. Raja Leelanund Singh v. ilaharaja Lukchmissur Singh, 14 

1870 W.R. 23 (P.C.) =13 M.I.A. 490. 

-R. Court of Wards v. Raja Leelanund Singh, 25 W.R. 167 

1875 {p Q ) _Qee BOUNDARIES, No. 9. at p. 251, supra. 

Is^For further notes, see uoder COSTS, No, 18, at p. 505, supra. 

(28) - SiHt in ejectment—Burden of Proof. —Suit by A, to recover 

real estate in the possession of B, and of his predecessors, 
(1864) whose title had been unchallenged for forty-four years, on 
the ground that the estate was only mortgaged by A’s ances- 
toi’S, and that B, and those claiming under him, were only usufructuary 
mortgagees in possession. Held, that the onus probandi was on A, who 
could only succeed by the strength of his own title, and not by reason of 
the weakness of B’s title. 

If a party put in evidence, in support of his title, documents proved 

to be forged, but the other evidence adduced by him is not impeached, 

the Court, in rejecting the forged documents, will take the unimpeached 

evidence into consideration and, if satisfied, adjudicate thereon. Sevvaji 

Vijaya RagJnmadha Valoji Kristnan Gopalar v. Chinna Nayana Chetli,.- 

2 Sar. 88=10 M.I.A. 151. 
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EVIDENCE— (CouiinM<(i). 

-3.—(Burden of proof)—(Coi/maerf). 

ALLAHABAD. 

Notes. D. Hatan Kuac r. Jiwan Singh, ! A. 194 (F.B.).—In a suit for 

1876 •■e'^eniption of properties in the possession of the defendant, who sets up a 
sale, the burden of proving the mortgage is on the plaintifi. 

For further notes, see under APPEAL. No. 114. at p. 192, supra. 

(29) Ifc is necessary that a plaintiff who sets up a Mooktearnamak, 
purporting to have been executed by a Hindu widow, appoint* 

(1867) ing a Mooktear to do certain acts on her belialf, should establish 
such instrument by strict legal proof of its due execution. The 
absence of such proof is not compensated by any legitimate conclusions 
to be drawn from the other facts and circumstances in the case. Seetul 
Pershad v. Mumimat Doolhin Badam Koiuvur ... 8 W.R. 22 (P.C.) = 2 

Sar. 281 =2 Suther. 83= II M l.A. 268. 

(30) - Suit for resumption of lamL A plaintiff in a suit for 

resumption of land as part of his Mai Zemindary for assess- 
(1871) ment, is bound in the first instance to prove a prima facie 
case (1) of the payment of rent since 1790, or (2) that the 
land formed part of the vial assets of the estate at the Decennial Settle¬ 
ment. When such a prima ficie case is made out, the onus prohandi is 
shifted on the defendant, who, to exempt himsel from assessment, must 
show that his tenure existed rent-free before the first of December, 1790. 
Hurryhur Mookhopadhya v. Madub Chunder Baboo and Nobokishto 
Mookerjce v. Koylaschundro Buttacharjee ... 20 W.R. 459 = 8 B.L R. 566 = 

2 Sar 713 = 2 Suther. 484= 14 M.I.A, 152. 
tsr* For notes, see under ACT X OF 1859 (RENT), No. 9. at pp. 67, 68, supra. 

(31 j- Validity of bond—Evidence-Duty of person setting up fraud 

and forgery. Suit upon a bond. Defendant pleaded fraud and 
(1872) forgery and the High Court decreed in favour of defendant. 
The Privy Council reversed the High Court decision as based 
upon the assumed probabilities of the case instead of the evidence before 
the High Court, and in forgetfulness of the most startling improbability 
of all, viz., that the defendant should, if his case were true, have failed to 
attempt to substantiate it by his own testimony and that of his brother. 
Bugkoobur Dutt Ghowdry v. Futteh Narain Chowdry ... 18 W.R. 120. 

(32)- Suit to recover chur land and to impeach Thakbust award— 

Long possession of defendants. In a suit to recover possession 
(1873) of chur land and to impeach the Thakbust award, held that 
plaintiff failed to establish the boundary line on which he 
relies by evidence on which a Court ought to disturb the possession of the 
defendant since 1852. and before. Protab Chunder Burrooak v. Ranee 
Surnomoyee •• ••• ... 5 Sar. 716 
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EVIDENCE—(Conitmted). 

-3.—(Burden of xtrooi)- {Concluded). 

(33) -Deed by a Pardanashin lady—Strict proof of hona fide re¬ 

quired from a person claiming under such deed—See BURDEN OF PROOF, 
No. 12. 1 I.A. 192. 

( 34 ) -Books of banking firm—Evidentiary value—Burden of proof 

of payments by the firm — See Banker, No. 1, 23 \V. R. 390. 

4.—(—of Custom). 

( 35 ) - of Custom. Bombay Reg. IV of 1827, S. 27, cl. 2, imposes 

no obligation on the Coui’t, in the absence of any allegation in 

(1856) the pleadings of family usage or custom, to call for evidence 
of such fact. Modee Kaikhooscroiv Hormusjee v. Cooverbhaee..- 

4 W.R. 94 iP.C.)= I Sar. 562= I Suther. 268 = 6 M.I.A. 448. 


HOTE. 

1902 


MADRAS. 

_R. Bell V. Municipal Commissioners for the City of Madros, 25 

M. 457 (478). —According to the uniform course of Indian Legislation, 
statutes imposing duties or taxes bind the Government, unless the very 
nature of the duty or tax is such as to be inapplicable to Government. 


( 36 )_The omission of words of inheritance in a Simiiud, dated in 

1743, granted by the then ruling power, which confirmed a 
(1871) previous grant, not in evidence, of the lands being held {/hat- 
ically, is not sufficient proof, per sc, that such grant was not 
hereditary, when evidence of long and uninterrupted usage shows that 
the lands have descended from father to son as (jhaUcally for move than a 

hundred years. Kooldeep Narain Singh v. The Goveryiment ... M B.L.R. 

71=2 Sar. 734 = 2 Suther. 491 = 14 M.I.A. 247. 


PRIVY COUNCIL. 

J^OTES. _ R. Raja Lelanand Singh Bahadur u. Thakur Manoranjun, 13 B. 

L.R. (P.C.) 124 (132).—It cannot be contended that the sanads merely 

1873 gave certain lands as wages to hired servants, and that the zamindar, 
whenever be chose, provided the Government dispensed with the ghatwaU 

services, might put an end to the tenure, and take back the lands which are allotted in 

lieu of wages. 

_ R. The Collector of Ttichinopoly v. Lukkamani, 21 W.R. 358 (364) (P.C-) 

14 B.L.R. 115 = 1 I.A. 282.— In India the proof of possession or receipt ot 

1874 vent by a person who pays the land revenue immediately to Governmen 
is prima facie evidence of an estate of inheritance in the case of an ordi¬ 
nary zamindari. The evidence is still stronger if it he proved that the estate has passe 
on one or more occasions from ancestor to heir. 

BOMBAY. 

_R. Bhaskarappa v. The Collector of North Canara, 3 B. 452 

( 568 ). 


1879 
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EVIDENCE— iContintied). 

-(—of Custom)— (Co»<ini/ed). 

ALLAHABAD. 

-R. Chuwman v. Balli, 9 A. S91 (598).-The employment of the words. “ as 

tMlikana” appears tn have had the same object as would have been 
1887 obtained, bad words expressly declaring the payment to be perpetual or 
the right heritable been employed. 

MADRAS. 

- Not Appl. Sri Rajah Sobhanadti Appa Rao Bahadur v. Sri Rajah Venkata- 

narasimha Appa Rao Bahadur. 26 M. 403 (407).-In determining the 
1902 nature of the holding of mokbassadars. it would be no guide to take 
cases of a difierent character or with different conditions which have been 
brought to the notice of the Court, such as gkatwali lands in Bengal. 

CALCUTTA. 

— F. Jogendra Nath Singh v. Kali Charan Roy, 9 C.W.N. 663 (666j.— Ghat- 
wali tenure is not merely heritable but also permanent, and the holder 
1905 is bound to perform the services. A tenure of this description could not 
be determined or resumed by the zamindar or the Government on the 
ground that the services were no longer necessary or had been dispensed with. 

- R. Brojo Nath Bose v. Raja Sri Sri Durga Persad Singh, 12 C.W.N. 193 = 

1907 ^ ^ ^ ^ 733—Thedipwjart tenure like the ghatwali 

tenure is not liable tn resumption by the landlord. 

(37)- Custom must be ancient and continuous. If a party rely upon 

a special custom of a family to take the succession to the 
(1872) Zemindary out of the ordinary rule of Hindoo Law, such 
custom must be proved to be ancient and continuous. 

A letter of the Collector, containing a summary of the statements 
by Zemindars, for information of the Board of Revenue, in a dispute as 
to the right of inheritance to a Zemindary in the same District, is not 
admissible as evidence. Ramalakshmi Amnuzl v. Sivanantha Perumal 

Sethurayar ... 17 W.R. 553= 12 B.L.R. 396 = Sup. I.A. 1 =2Suther. 603 = 

3 Sar. 108=14 M.I.A. 570. 

PRIVY COUNCIL. 

Notes.- R. Sheo Singh Rai v. Dakho. 1 A. 688 (703) 

Raja Rup Singh u. Rani Baisini. 7 A. 1 (18(.-On the authority of U 
M.I.A. 670, it was found that, in the Raj of Ruh Ruh, no custom existed 
by which a widow succeeded by inheritance to the estate of her husband 
in pteforenoe to collateral heirs, on his dying without issue. ’ 

Sti Raja Rao Venkata Surya Mahipati Rama Krishna Rao Bahadur v 
The Court of Wards. 22 M. 883 = 26 I.A. 83=8 C.W.N. 415.—See case 
under HINDU LAW (IMPABTIBLB Estates), No. 164. 

Sundaralingasami Kamaya Naik v. Bamasami Kamaya Naik 22 H 5 i 5 a 
26 I.A. B5.-8ee caee under HINDU LAW (IMPABTIBLE ESTATES). 
Ko. 132. ' 
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EVIDENCE-(Coniinwed). 

-4.—(-of Custom)—(Coniinufid). 

ALLAHABAD. 

_^R. Beni Prasad t. Hardai Bibi, 14 A. 67 (115) (F.B.).—As to the validity ol 

1892 the adoption of an only son in Hindu Law. 

_R. Chhajiu Gir u. Diwan, A.W.N. (1906), 289 = 3 A.L.J. 717 = 29 A. 109 (121). 

—Clearest evidence of the antiquity of a custom, whereby the sons of the 
1906 owner of the property are deprived of their right by the appointment of a 
posthumous chela, is required, before legal recognition could be given to it. 

_R. Ram Kishcn y. Medh Singh, 1 Ind. Cas 141.—In a Jat community, a 

widow, according to custom, is divested of the property of her husband after 
1909 her Karao marriage. It is not necessary to show that such custom is 
immemorial in the sense of the English common law. 


BOMBAY. 

_R_ Bhagviindas Tejmal u. Rajmal, 10 B.H.C. 241.— When, amongst Hindus 

(and Jainas are Hindu dissenters), some custom different from the normal 
1873 Hindu Law and usage of the country in which the property is located, and 
the parties resident, is alleged to exist, the burden of establishing its 
antiquity and invariability is placed on the party averring its existence, and it should 
be proved by clear and unambiguous evidence above suspicion. 


- R. Jugmohandas Jlangaldas v. Sir Mangaldas Nathubhoy, 10 B. 528 (539). 

A particular custom in derogation of the ordinary law must be strictly 
construed and clearly proved. 


--R. Basavau. Lingangauda. 19 B. 428 (473)— The burden of proving a custom 
lies on the party setting it up. He ought to prove, by cleat and unambi- 
guous evidence, that it is ancient and invariable. 


CALCUTTA. 

_R, Tituram Jlukherjoe y. Elias E. Cohen, 1 C.L.J. 517 (521). A familj or 

territorial custom, at variance with the general characteristic of a main- 
1901 tenance grant, must be established to bo ancient and invariable by clear 
and unambiguous evidence. 

_R. Prince Mahomed Buktyar Shah v. Rani Dbojamani, 2 C.L.J. 20 (34).—It 

is of the essence of special usages modifying the ordinary law of succes* 
1905 sicn that they should be ancient and invariable and should be established 
by clear evidence. 

_R. Janeswari Babuasin y. Ekradeswar Singh, 3 Ind. Cas. 207.—Custom to 

have the force of law must be ancient, certain and reasonable, unaltered, 
1909 uninterrupted, uniform, constant and compulsory, and not optional to 
every person to follow or not, and, being in derogation of the general rules 

of law, must be construed strictly. 


MADRAS. 

_R, Sri Rajah Veeravara Thodramal Rajyalabshmi Devi Garu y. 

Veeravara Thodramal Sr.ryanarayana Dbatraju Bahadur, 3 M.L- • 

1893 (106).—In the case of a family of comparatively modern origin, evi ence 

of conduct over a short period is wholly inadequate to prove a specia 


custom. 



587 


EVIDENCE — [Continued). 

-4.—(— of Custom)— (Concluded). 

BURMA. 

-R< Thein Pa u. U Pflfci 3 L.B.R. 175 (178) (F.Bk—I f custom is made the basis 

1906 of decision, the custom must be proved strictly and with certainty. 

OUDH. 

-R. llussammat Parbati Knar v. Rani Chandra Pal Kuar, 8 O.C. 94,—A 

1905 custom to be valid must be ancient, continuous, reasonable and definite, 
and all this must be established by clear and unambiguous evidence. 

PUNJAB. 

-F. Zarif Khan V. Amir Khan, 85 PR. 1901.—A party relying upon a special 

family custom, such as that only one son of the last owner, vie., the fittest 
or the eldest, succeeds to the whole estate, the others, getting only 
maintenance, must prove that such custom was ancient, invariable and definite. 

See, further, Foot-notes under HINDU Law (laiPABTiBLE Estates), No. 136, 
14 M.I.A. 670. infra. 


5. — (Presumptions). 

( 39 )- Doaimcnts — Presum 2 }tion — Forgery. Although, in Indian 

proceedings, the presumption in favour of the genuineness of 
(1865) documentary evidence is very weak, yet there is no presump¬ 
tion in favour of forgery. 

Thus, when a long series of documents are produced, shewing a rea¬ 
sonable origin of title nearly a century ago, a regular deduction of that 
title, and a possession consistent with it, the evidence of intrinsic improb¬ 
ability must be very strong to counterbalance the weight of such evidence. 
Wtse v. Bhoobim MoyeeDcbia Chowdrainee ... 3 W.R, S(P.C.) = 2 Sar. 9i 

= 1 Suther. 563=10 M.I.A 165. 

(39)-In questions of disputed facts, the rule of the Judicial Com¬ 

mittee is that the ordinary legal and reasonable presumption 
(1871) of facts must not be lost sight of in the trial of Indian cases, 
however untrustw'orthy much of the evidence submitted to 
the Courts below may commonly be; that due weight must be given to 
the evidence: and that evidence in a particular case must not be rejected 
from a general distrust of native testimony, nor perjury widely imputed, 
without some grave grounds to support the imputation ; as such a rejec¬ 
tion would virtually submit the decision of the rights of others to the 
suspicion, and not to the deliberate judgment, of the Judge. The entire 
history of a family must, therefore, not be thrown aside because the 
evidence of some of the witnesses is incredible or untrustworthy. Eama- 
jriani Ammal v. Kulanthai Natchear, 17 W.R. I =2 Sutfaer. 493 = 2 Sar. 

736=I4A1.|.A. 346. 


I 
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EVIDENCE — {Continued). 

-5.—(Presumptions)—-(CfMicittded). 

BOMBAY. 

Notes. -R. Ebrahim Rahimbhoy v. Fulbai, 26 B. 577 (593) = 4 Bom. 

L.R. 180.--It is not the practice of the Indian Courts to press a presump- 
1902 tion by acquiescence against a Hindu famale in .a rival claim, from the 
mere non-contestation for a limited time of an adverse title. 

-R. Kazi Mahamad v. Narotam, 9 Bora. L.R. 1117 (1121).—Point 


1907 


1904 


same as in 20 B. 577. 

OUDH. 

-R. Mussammat Inciaz Fatima u. Mohamed Kamil, 8 O.C. 65 (71). 


N.B.—For further notes, see under HINDU L.VW (MARRIAGE), No. 200, infra. 

(40) - Presumption of death. If no intelligence is received, during 

twelve years, concerning the existence of a man who has travel- 
(1872) led to a foreign country, the presumption by Hindoo Law is 
that he is dead. Mussamat Anundec Koonumr v. Khedoo Lai... 

18 W.R. 69 = 2 Suther. 591 =3 Sar. 50= 14 M.I.A. 412. 

N.B.—For notes, see under BeNAMI TRANSACTIONS. No. 11, at p. 228, supra. 

( 41 ) - Paternity of children — Presumption. Where the paternity 

of certain children is in issue, positive evidence as to their 
(1879) birth, and the presumption arising from marriage, co-habitation 
and acknowledgment by the reputed father can be x'ebutted 
only by conclusive and clear evidence to the contrary. Burra Loll Open- 
dronath Sahee Deo v. The Court of ... Bald. 235- 

(42) -Document proved to have been executed and long acted upon 

—Effect—Presumption of fraud—See Plaint, No. 1, 23 W.R. 369. 

6.—(Reports). 

( 43 ) -Isumnovisa Returns. Suit by an auction-purchaser of a 

Putnee, sold under Ben. Reg. VIII of 1819, for possession of 
(1871) 3,000 beegahs of land within his Putnee. and to enhance 

the rent against a Ghatival and the Government, charging 
encroachment against the Ghatwal beyond the quantity of 100 beegahs 
held Ghatically, according to a return made by a former Ghattoal. The 
only evidence of encroachment consisted of the Isumnovisa returns ma e 
by the Thanadars to the Magistrates in the years 1811, 1812, 1813, from 
which it appeared that the quantity of land the Ghatival held ghativa V 

was 100 beegahs. 

Held, that the evidence of the defendants of long-interrupted posses- 
:ion of the 3,000 beegahs, presumably before the Decennial Settlement, 
out-weighed the effect of the Isumnovisa returns, which were, though prima 
facie, not conclusive, evidence of the quantity of the land held ghativa y » 
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EVIDENCE—(ConiinitfrfJ. 

-6.—(Reports)—(Co»<inued). 

and further, that, though such return ^vas not objected to by the then 

Gfiattval, it did not affect the right of the Ghatwal in possession. Fargu- 

harsoJi V. Dwarkanath Sing ... ... 16 W.R. 2P (P.C.) = 

8 B.L.R. 504 = 2 Sar. 708=14 M.I.A. 259. 

( 44 )- Beports of Collectors under Madras Beg. VII of 1817, 

hoio far evidence. Collectoi*s acting under Madras Eeg. VII 
(1874) of 1817 have no authority to decide upon private rights 
of parties. Reports made by them and expressing their opinion 
on such private rights have no judicial authority : but they may be entitled 
to consideration because they emanate from public officers acting under 
the law and supplying information regarding official proceedings and 
historical facts, in so far as they are necessary to explain the conduct and 
acts of parties and the proceedings of the Government founded on them. 
Baja Uutlu Bamalinga Setupati v. Perianayagam Pillai 

i I.A. 209=3 Sar. 341 =3 Suther. 17. 


PRIVY COUNCIL. 


Notes.' -—Approved in Rajah Vurmah Valia v. Ravi Vurmah Kunhi 

Kutty, 1 M. 235 (231) =4 I.A. 76.—The custom to be proved must be 
one regarding the particular religious institution. 


-F. 

1882 


Janoki Debi v. Gopal Acharja Goswami, 9 C. 766 (771) (P.C.) = 13 C.L.R. 
30 .— Noted under HINDU Law (SUCCESSION), No. 388, infra. 

CALCUTTA. 


_R. Prayad Dass v. Mohunt Kripatam, 8 C.L.J. 499 (803).—In the case of 

1907 mutts, the custom governing theJparticuJar establishment has to be proved. 

MADRAS. 



1898 

Power. 


Seshadri Ayyangar v. Nataraja Ayyar, 21 H. 179 (193).—The functions 
of supervision and control of religious endowments in India, vested in 
the Committees constituted under Act XX of 1863 (Religious Endow¬ 
ments), are the delegated functions of Government as the Sovereign 

BOMBAY. 


-R. Rajaram v. Gancsb, 23 B. 131 (136).—The rules of succession to a vrithi 

depend upon the nature of each particular foundation or office, and in 
1898 respect of it custom and practice must prevail over the text law which 
prohibits both partition and alienation. 

ALLAHABAD. 

_R. Sukhdeo Prasad v. Nihal Chand, 4 A.L.J. 728 (729)=A.W.N. (1907) 248 = 

29 A. 740.—A copy of a report of the Police Officer is evidence under the 
1907 provisions of 8. 74, Evidence Act, so fat as it evidences the act of the 
Police Officer going to a particular place where he held an enquiry and 

made ft return. 

For further notes, see under HINDU LAW (RELIGIOUS ENDOWMENTS) 
No. 814, infra. 
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EVIDENCE—(Coniinwed). 

-6.—(Reports)— (Continued). 

(45) - Failure to prove an alleged transaction of lending rnoTiey^ 

Upon the evidence, the decision of the High Court was af6rm- 
(1891) ed as to a question of fact, viz., whether the defendant’s 
deceased father had, or had not, in his life-time, in consider¬ 
ation of a payment to his order by the plaintiff, promised re-payment. 
The High Court, reversing the decree of the first Court, had found that 
there had been no sufficient proof of the alleged transaction. This was 
the conclusion also on this appeal; and, although it was possible that the 
money might (as it was indicated in the judgment) have been wrongly 
obtained from the plaintiff by persons about him, it was not shown to 
have been received by the alleged borrower. Lachvii Prasad v. Narendro 
Kishore Singh... ... 14 A. I69=I9 1,A. 9 = 6 Sar. 106. 

( 46 ) - Evidence afforded by prior records. Where the main ques¬ 

tion was whether, in fact, the heir to an estate, a minor in 
(1892) possession through the manager under the Court of Wards, 
had been, as the plaintiff alleged him to have been, put 
forward by false personation, a divisional Court of Appeal decided in 
favour of the defence and dismissed the suit. 

Pending this decision, a Full Bench disposed of questions of law as 
to admissibility in evidence in this suit of the judgment and record in 
a prior suit; in which it had been found, as a fact, that there had been 
at one time, in existence, an heir born of the parentage which the defence 
in this suit alleged to be that of the minor defendant. 

It was disputed in the present suit whether the minor defendant 
was the same individual whom his alleged mother, the defendant in the 
former suit (there being the same plaintiff in both suits), stated to be 
her son; also, whether, if that identity were proved, the suit would be 

barred as res judicata. 

This latter question was decided in the negative by the Full Bench, 
which held the judgment in the former suit not to be conclusive upon 
the present one ; but also held the record to be admissible. There was 
no appeal from that decision ; and on an appeal from the decree of the 
divisional Court, the Judicial Committee affirmed, on the facts, the decree 

made. Palakdhari Singh v. The Collector of Gorakhpur ... 

15 A. 261 =6 Sar. 378. 

( 47 ) - Docunientary evidence—Old reports of panchaits— to a 

vatan existing from Maratha rule. Title to an inheritance 
(1898) devolving upon a single heir was contested between the 
parties representing, respectively, two lines of descent from the 

same ancestor. He had three sons whose posterity continued in three lines 
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^ (KMSi 

E VID ENC E— [Continued ^. 

--6.—(Reports)—(ConcZtidtfi}. 

bill the extinction of the senior line of descendants in 1877. On this, the 
last of the younger of the two surviving lines claimed to have his right to 
the succession declared. 

The question was whether an ancestor of the claimant had adopted 
as his son a member of the family born in the senior line. The decision 
depended on the weight to be attached to entries in old documents. These 
were reports by panchaits to the Collector of the years 1819*21, preserved 
among the Mamlatdar’s records, and they related to questions of succession 
between the heads of the family lines disputing then, as were their suc¬ 
cessors now. The authenticity of the reports was not impeached. Bub 
the adoption now in question could hardly have been the point then in 
dispute, and the entries as to it had been tampered with. 

The enquiry, however, into the history of the family was minute: it 
took place before a competent local tribunal, and the report was signed 
by the plaintiff’s grandfather. The findings were held strong evidence in 
matters of family pedigree. The decision of the High Court, which had 
dismissed the suit, (aftor bringing home the fact of the part obliteration 
of the entry to the plaintiff), was, on the evidence, maintained. Ajab 
Singh v. Nanabhau ■■■ -'JS B. 1 =26 I.A. 48 = 3 C.W.N. 130 = 7 Sar. 443. 

7.—(Secondary —). 


(48) 

(1836) 

(49) 


(1843) 


•Copias of documents, for the originals of which no proof 
was given of search, cannot be received as secondary evi¬ 
dence. MeerusdooUahw. Mussumat Beeby Imaman 

SW.R. 26 (P.C.)=I Suther. 46=1 Sar. 89=1 M.I.A. IP. 

■Original destroyed—alleged fragments of the original not 
proved to be those of the original—Secondary evidence. Suit 
on a bond. The defendant, by his answer, denied his exe¬ 
cution of the bond. Plaintiff, in his reply, stated the accidental 
destruction of the bond and prayed leave to put in evidence a registered 
copy thereof, which the Court allowed, and, at the same time, ordered the 
fragments of the original to be produced. At the trial the plaintiff pro¬ 
duced the fragments, and, under S. 11, Madras Keg. XVII of 1802, 
put in as evidence a registered copy of the bond. He called no witnesses 
to prove that the fragments produced formed part of the original bond. 
The Court admitted the registered copy as evidence, and found for the 
plaintiff. The Judicial Committee of the Privy Council, on appeal, reversed 
this finding, on the ground that the registered copy, in the absence of 
satisfactory evidence of the destruction of the original bond, was improperly 
admitted as secondary evidence. Syvd Abbas Ali Khan v. Yadeem Bamy 

Beddy.>‘ ••• * ^ar. 259=3 M.I.A. I56. 


• • ■ 


• » • 
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EVIDENCE— {Continued). 

-7.—(Secondary - )—(Continued). 

PRIVY COUNCIL. 

Notes. -R* Forester v. The Secretary of State foe India, 18 W.R.P.C. 

1872 349 = Iod. Ap. Sup. Yol. 10 (21 & 22) = 12 B.L.R. 120. 

_R. Ram Gopal Roy v. Gordon Stuart & Co., 14 M.I.A. 453 (455. 461).— 

Strict proof of the loss of an instrument must be given before secondary 
evidence is tendered, especially in a case in which the cause of action 
depends on proof of the original instrument. 

CALCUTTA. 

_R. Roopmonijooree Chowdhranee u. Ramlall Sircar, 1 W.R. 

144 (147). 

■RiUes as to admissibility—Secondary evidence—Copy of a 


1872 


1864 


(50) 


copy. The rules with regard to the admissibility of evidence 
(1858) are not to be observed with the same strictness in proceedings 
in the native Courts in India as in the Courts in England. 

Copy of a document coming out of a public office, and certified by the 
ii-oper officer of that department as a copy of a copy, deposited there, 
.dmitted as evidence. Unide Rajaha Baje Bommaraicze Bahadur v. 

Venkata,,; Nai,oo ... 4 

PRIVY COUNCIL. 

NOTES.-R- Ajoodhya Pershad v. Omrao Singh, 15 W-R-P-C. 1 (4)-6 

1870 B.L.R. 509. 


1867 


R. 


R. 


1871 


R. 


1874 


1880 


R. 


R. 


1868 ueniuea oi -r - 

N.B.— For further notes, see under INAM, No. 1. and SERVICE TENURES, 


CALCUTTA. 

Gopcenath Singh v. Anundmoyee Debia, 8 W.R. 167 
copies of certain documents in the records of the Collector s ce 

admissible in evidence. 

Court of Wards v. Bunwaree Lall Thakoor, 15 W.R. 102 (105). ° 

no evidence is given as to the loss of the original, the copy of a copy ot tne 

original was held to have been rightly rejected. 

Hureehur Mojoomdar v. Churn Majhee, 22 W.R. 355 (356, 357).— After 

the passing of the Evidence Act. the remarks of the Privy Counci 

the relaxing of rules of evidence in Indian Courts “ 

applicable. The question in this case also was as to the admissibili y 

a copy. _ |. I, 

Gujju Lall V. Patteh Lall, 6 C. 171 (1781 (F.B.)._-“ Strict rules of EngUel. 

law on Evidence are not to be applied to India.” 

BOMBAY. 

Bhulabhai Gulla Bhai u. Modji Desalji, 5 B.H.C.R. (Ap. Civil) 48 (50).- 
Certified copy of a copy deposited in a public office is admissi e. 


nfra 
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EVIDENCE— (Coniinttcd). 


-7.—(Secondary {Concluded). 


f51)- Secondary evidence—Original not produced—Copy of a copy 

admitted in evidence. With respect to the admissibility of copies 
(1872) of Grants or Deeds in evidence, the practice in the Mofussil 
Courts differs from the procedure in England, and is not 
governed by the strict rules which there prevail, when the question is 
whether a copy ought to be submitted to the jux-y; but it is the duty of 
the Judge, before admitting a copy of an original document as evidence, 
to consider what weight and value should be given to it, and to test its 
authenticity by satisfying himself that the grounds for not producing the 
original are well founded, so as to let in the copy as secondary evidence. 

A copy of a copy of an original sunnad, registered, and proved in 
another suit, admitted as evidence. Earn Gopal Boy v. Gordon Stuart & Go. 

17 W.R. 285=2 Suther. 549=3 Sar. 73 = 14 M.I.A. 453. 

(52) Clam for rent—Written receipts—Whether necessary as proof — 
Whether primary evidence. In a suit for rent, written receipts 
(1899) for payments are important but by no means necessary as proof; 

nor are they of the nature of primary evidence, the loss of 
which must bo shown in oi*der to let in secondary evidence. Rameswar 
Koerv. Bharat Pershad Sahi ... 4C.W.N. 18. 


( 53 ) -Admission of secondary—the loss of the original being 

established—See BURDEN OP Proof, No. 55, 18 C. 201 — 17 I. A. 159. 

( 54 ) -The recital of a power of attorney in a will is no evidence of 

its contents unless the loss of the original power of attorney is proved— 
See Power of Attorney, No. 1, 1 M.I.A. 494=5 W.E. 61. (P.C.). 


( 55 )_Secondary evidence—A Court which rejects an original deed 

as inadmissible, ought not to accept secondary evidence of its contents, and 
then construe a document which it declines to look at—See Estoppel, 
No. 6, 9 I.A. 64=11 C.L.R. 109. 


( 56 )_-Secondary evidence—Copy of a document filed in another 

suit and still in the records of the Court indorsed “ copy in accordance 
with the original signed by the Judge of the Court," is admissible as 
Secondarv evidence—See Civil Procedure Code (Act XIV op 1882), 
No. 89. 16 C. 753=16 LA. 125. 


8.—(—of Title). 


( 57 )_ Registry in Collector’s Books. The entry of the name of 

one member of a joint family, as Lumbardar the party liable 
(1867) for the assessment of the revenue on the Registry, being 
for fiscal purposes, is not per $e suffioieet evidence to-establish 


the exclusive proprietary right of the party whose name is so registered, 
and the rights of co-partners inter se are nofc^ffected by such registration. 
Mussumat Gheetha v. Baboo Mikeen Lall rT. 2 Sar. 303= 11 AI.I.A. 369. 
76 
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EVIDENCE— (Continued). 

8.— ( of Title)— (Concluded). 

BOMBAY. 

Pandurang v. Anant, 5 Bom. L.R. 956.— 
1903 Registration for fiscal purposes is material though not conclusive evi- 

dence of title as pointed inn M.I.A. 369. But see the observations of 
Chandavarkar, J. at p. 973. 

CALCUTTA. 

.««« ^^™®shwarProsad Singh V. Lachmi Prnsad Singh, 

1903 31C. Ill (117)=7 C W.N. 688. 

■M further notes, see under the Heading " HINDU Law (JOINT FAMILY)”, 

No. 182, 11 M.I.A. 369, infra. 

(58)-To establish the right to mouzahs as forming part of a 

Zemindanj under a Mocurrarjj grant, purporting to have been 
(1869) made by the Zemindar, in consideration of past services, the 
grant must be strictly proved. So held by the Judicial Com¬ 
mittee, reversing the concurrent decision of the inferior and High Courts 
in India, in a suit impeaching the validity of the grant, and the suit re¬ 
mitted with directions for a new trial on further evidence. Rajah Sahib 
Perhlad Sein v. Doorgapersaud Tewarree ... I2W.R. 6 ()P.C.) = 2 B.L.R. 

11 1 (P.C.) = 2Sar. 429 = 2 Suther. 225 (235)= 12 M.I.A. 286. 

CALCUTTA. 

NOTES. R. Narsingh Nar.ain Singh v. Dbaram Thakur. 9 C.W.N. IM 

1904 (146). 

For further notes, see under VENDOR AND PURCHASER, No. I, infra. 

(59) Title- -Registi'y in Collector’s Books no evidence of title— 
See Registry, No. 11, 9 M.I.A. 303. 


9.—(General). 

(60) - In a question involving the genuineness or forgery of an 

instrument sued upon, which the Courts in India had oppor- 

(1858) tunity of personally inspecting, and held genuine, it is neces- 

sarv that the evidence impeaching the document should be 

clear and strong to justify the Appellate Court reversing the decree 
appealed from. 

Circumstances in which the Judicial Committee upheld a bond 
impeached as a forgery, and reversed the concurrent decree of the Zillah 
and Sndder Courts in India. Cheyt Ram v. Chowdhree Nowhxit Ram ... 

s W.R. 3 (P C.)= I Sar. 617= 1 Suther. 319 = 7 M.I.A. 207. 

PRIVY COUNCIL. 

NOTE. ^Cited. Venkataswara Yettiappa Naicker v. Alagoo Moottoo Serva- 

1861 garen, 8 M.I.A. 327 (329). 
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EVIDENCE—(Coniimt^d). 

-9.—(General)—(Con^i«tt«(i). 

(61)-Suit to recover the amount of principal and interest upon 

certain pecuniary transactions set forth in an agreement, 
(1859) alleged to have been executed by the defendant’s father in 
favour of the plaintiff, for moneys advanced by him, and also 
upon the defendant’s own promise after his father’s death to pay the 
amount due from his father. Defence, first, that the agreement sued 
upon was a forgery; and secondly, a denial of the promise of payment. 
Upon appeal, (reversing the decree of the Sudder Dewanny AdawliU at 
Madras), the Judicial Committee, without declaring the agreement to be 
a forgery, dismissed the suit upon the ground of failure of proof to sup¬ 
port the claim. Katchy Eullyana Bangappah Kalacka Tola Oodiar v. 

Bahosaviy Cheitij ... . 3 W.R. SO(P.C.)= I Suther. 

330= I 5ar. 651 =7 M.l A.224. 

(62)_Although the evidence of witnesses for the defendants as to 

possession is of no better character than those produced by 
(1860) the plaintiff as to dispossession, yet it lies on the plaintiff to 
make out his case, and as the probabilities were against 
dispossession, it was held by the Judicial Committee, affirming the judg¬ 
ment of the Sudder Dewanny Adawlut, that the plaintiff had failed to prove 
the fact of the dispossession of the defendants, which was necessary to 
maintain the suit. Maharajah Koowur Baboo Nitrasur Singh v. Baboo 

Nund Loll Singh ... ■■■ ••• I W.R. 51 (P.C.)= 1 Suther. 

420=1 Sar. 744 = 8 M.l.A. 199. 

N.B. For notes, eee under LIMITATION, No. 9, infra. 



—A deed of gift of immoveable and moveable estate, alleged to 
have been executed by a Hindu widow, which was registered. 


(1866) set aside, as without deciding that there bad been conspiracy, 
perjury, and forgery, in respect to such deed on the part of 
the grantee and others, yet the suspicious circumstances attending its 
alleged execution and registration had not been removed by sufficient 
proof to support the affirmative issue on the grantee, and to establish it 
as a genuine instrument. Mussumat Thakoor Deyhee v. Rai Baluk Bam. 

low. R. 3 (P.C.) = 2 Suther. 49 = 2 Sar. 223=11 M.I.A. 139. 


N B. For notes, see under HINDU LAW (3TRIDHANAM}, No. 345, and HINDU 
I^W (WID0-?K), No. 434, infra. 

(64)--Upon a question of fact depending on the effect to be given 

to parol evidence, and the credit due to witnesses, where the 
(1867) Courts in India have all concurred in one opinion, the Judicial 
Committee will not disturb the finding, unless it is clearly 
shown that the Courts were in error. 
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EVIDENCE—(Coufinu€(i). 

-9.—(Genera!)— 

The findinc of the Courts in India —first, that there was not suffici- 
ent evidence to establish an alleged Mahomedan marriage; and secondly, 
that the evidence in support of an alleged Will was unsatisfactory— 
alfirmed on appeal. Mussumat Jariutool Butool v, Mussnmat Hoseinee 
Begum ... 10 W.R., I0(P.C.) = 2 Suther. 56 = 2 Sar. 243=1! M.I.A. 194, 

ALLAHABAD. 

NOTES. -R- Muhammad Ismail Khan v- Fidayat-un-nissa, 3 

A. 723 (728). 

N.B. Foe furLher notes, see under filAHOMEDAN Law (Marri.\GB), injra. 

( 65 ) -Where the issue is one of fact only, and there have been 

concurrent judgments by the Courts in India, the Judicial 
(1867) Committee will not disturb such finding, unless they are satis¬ 
fied that the Courts below were wrong in the conclusions they 
arrived at from the evidence. Meethun Bebee v. Busheer Khan 

7 W. R. 27 (P. C.)= 1 Suther. 683 = 2 Sar. 255= I! M. I. A. 213. 

PRIVY COUNCIL. 

NOTES- -R. Bhagwan Singh u. Bhagwan Singh. 21 A. 412 (423).—The P.C. 

reversed 17 A. 294 (F. B.). " In order to bring a case under any rule of 

1898 law laid down by a recognised authority for Hindus generally, evidence 
need not be given of actual events to show that, in point of fact, the 
people subject to that general law regulate their lives by it.” 

ALLAHABAD. 

-R. Bhagwan Singh v. Bhagwan Singh. 17.A. 294 (344) (F.B.).—A Judge ought 

not, without giving evidence, import his own knowledge of particular 

1895 facts or his knowledge and belief based on public rumour, into the deci¬ 
sion of a cause (See 21 A. 412) supra. 

(66) - Title — Possession. Case in which the Privy Council refused 

to disturb the possession of the defendants had admittedly 
(1872) for upwards of ten years, the plaintiffs having, in their Lord- 
ships’ opinion, failed to establish title or possession, so as to 
enable them to obtain possession. Wise v. Brojeiulro Coomar Boy and 

others... ... ... 18 W.R. 91 =2 Suther. 619 = 4 Sar. 788. 

(67) - Credibility of wit7tesses — Witness in other cases. The Judi¬ 

cial Committee observed in this case that, though a profes- 
(1872) sional witness's evidence may be unw'orthy of credit, yet it 
ought not to be broadly laid down that a man is unworthy of 
credit simply because he has given evidence in other cases, because to so 
lay it down would deter respectable persons from coming forward to give 
evidence, which is one of the 'social evils in India. Ball Beharee hall 
V. Mussa^nut Gopee Beebce and others ... 18 W.R. 285=5 Sar. 706 . 
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-9.—(Qenerali— (Continued). 

(68)- Credibility of witnesses — Evidence, false in material partic¬ 

ulars, cannot be relied on in respect of some parts of the case. 
(1872) Where witnesses come forward to prove a false case—a case 
false in its material particulars, reliance cannot be placed on 
their evidence as to any particular questions in the cause. 

In this case the appellant before the Judicial Committee, finding that 
the case originally set up by him had broken down completely, set up a 
plea not. only inconsistent with the original case, but also not made the 
subject of the issues between the parties during the long period during 
which the litigation had lasted. The Judicial Committee refused to hear 

such a plea. Khajah Habeeb Oollah w. Khajah Goiihur Ally Khan 

18 W.R. 523 = 5 5ar. 699. 


(69)- Duty of Court—Actiny upon suspicion. It is the duty of 

the Court to act upon the issues, and upon the proofs in the 
(1872) case, and not upon a suspicion after throwing aside the 
whole evidence in the case, more specially when the suspi¬ 
cion acted on is wholly inconsistent with the case alleged and sworn to 
by the person in whose favour it has decided. Bhwjwan Doss v. Hunnoo- 
man Pershad Sahoo ... ••• ••• ... 5 Sar. 689. 


(70)_ As to what was the common property of a village, viz., a lank 

_ Inability of any of the co-proprietors to exclude the rest from 

(1888) contributing to repair it. A village tank on the site of an 
ancient one was the common property of, and used by, all 
the inhabitants, of whom one family, on the ground of improvements and 
additions made by their ancestor with the general acquiescence of the 
village, claimed, against the rest, the exclusive right of repairing the tank 
at their own cost. But no corresponding obligation on the plaintiffs to 
repair was shown ; and from the evidence, including that afforded by a 
pQ^^pj-omise made in 1842, it appeared that the repairs were to be effect¬ 
ed by a common collection made through the person in management, 
^bo was to account for his receipts and expenses. Held that it was 
equally at the option of the rest of the villagers, either to permit the 
repairs to be doqe by the plaintiffs, or to insist on the work being done 
at the common cost; the tank remaining the common possession of the 
village, and no class of the villagers having any right to exclude the rest 
f om contributing to the repairs. Sivaraman Chetti v. Muthaya Chetti ... 

' 12 M. 241=16 l.A. 48 = 5 5ar. 331. 


BOMBAY. 


NOTES.- 

190S 


_‘R. ^avroji Maoekji Wadia v. DaetUfcKhatsedji, Mancberji, 28 B. 

20 ( 50 ).—That property may belong to a village is recognised by the Privy 
Ooundl in 18 M. 211. 
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MADRAS. 

-Applied. Karuthan Chetty v. Kalimathan, 8 M.L.T. 368 = 8 Ind. Gas. 114.— 

Held, that, whatever might be the nature of the evidence required to es- 

1910 tablish a proprietary right, the acts meotioDed in this case were not 
sufficient to sustain the plaintiffs’ right as trustees, and the presumption 
of a lost grant could not be made in favour of the plaintiffs. 

(71) - Costs. One of two co-sharers by ancestral title in the under¬ 

proprietary right in certain villages obtained, in 1870, decrees 
(1888) against the talukdar for sub-settlement, and getting possession 
had his name entered in the khewat. The other oo-sharor re¬ 
mained entitled to claim that this possession was held partly for him. The 
present suit was brought upon two agreements, purporting to have been 
made in 1870, between the two co-sharers, while proceedings to obtain the 
above decrees were pending, to the effect that, whereas both had claims 
against the talukdar, one only was to sue him, the other paying half of 
the costs, and being entitled to receive half of what might be decreed. 
The Judicial Committee, upon the evidence, concluded that the Appellate 
Court, attributing too much to certain omissions and acts on the plaintiff’s 
part, which were more or less explained, had erred in reversing the decree 
of the first Court, which maintained the agreements, depriving the plaintiff 
of his costs in that Court only. Muhammad Yusuf v. Muhammad Husain 

16 C. 62 = R. & J.’s No. 105. 

(72) - Witness—Part of evidence disbelieved—Value of other evidence 

coming from him. Though it is true that a Judge disbelieving 
(1899) a part of the evidence of a witness must view very warily other 
evidence coming from the same quarter, that does not exonerate 
the Court from weighing whatever evidence has actually been tendered 
and the mode in which it has been met. Rameswar Koer v. Bharat 
Pershad Sahi ... ... ... ... 4 C.W.N. 18. 

(73) - Wi tness proving hostile—Permission to cross-examine — R^’ 

fusal by Court. Where one’s own witness unexpectedly makes 
(1902) statements adverse to his interest, it is common fairness that 
the Judge should permit such statements to be tested by cross- 
examination if the evidence is to be relied upon, and, if cross-examination 
be disallowed, the evidence is of no value. 

N.B.—In this case, the appellate Courts questioned the credibility of 
witnesses relied upon by the Court of first instance, and upset the findings 
of fact of such Court upon the evidence on record. Kalagurla Surya- 
narayana V. Yarlagadda Natdoo ... ... 6C.W.N. S13. 
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( 74 ) - Specific &iaiement unreliable, whole evidence not unreliable. 

The evidence of a person cannot be held bo be generally un- 
(1904) trustworthy, merely because some specific statements made by 
him have nob been accepted by the Court. Dehi Perahad 

Chowdhry v. Bani Badha Chowdhrain ... 708*! 

( 75 ) _ Proof of date of birth after lapse of years—Reasonable convic- 

li 0 n _ Plaading —Decision of Appellate Court on suggestion as 

to matter of fact by pleader—Propriety. 

Id India it is difficult to prove such facts as the date of birth after the 
lapse of many years, and it would be unreasonable to demand such a class 
of evidence as would justly be demanded in England. But the evidence 
must be such as to carry reasonable conviction to the mind. 

Where an Appellate Court reversed the decision of the lower Court on 
the basis of a suggestion on a matter of fact made for the first time by the 
appellant’s pleader, but as bo which no evidence had been taken : 

Held by the Judicial Committee, that it is very dangerous to adopt 
a conclusion in a Court of Appeal merely on the suggestion of a legal genble- 
man representing one of the parties. Nawab Shah Ara Begam v. Nanhi 

. 11 C.W.N 130 = I M.L.T. 429 = 29 A. 29 = 5 C.L.J. 4*9 Bom, 

^ ^ L.R. 80=17 M.LJ. 32 = 34 I.a. I=SC.L.J.4. 

_Entries in Account Books unsupported by oral evidence—See 

accounts. No. 1. 5 W.R. 29 (P.CJ = 1 M.I.A. 47. 

( 77 ^_When the High Court, on appeal, examines fresh witnesses, 

•i. uL\a record the reasons for such exercise of power—See CIVIL 
PbockWbT CODE (ACT VIII OF 1859), No. 40, 7 W.R. 10 (P.O.)= 

11 M.I.A. 28. 

MiA P«fl«ion8 for admitting fresh evidence on appeal should mvan- 

Givir. (Act VIII of 1859), 

Nof4l!7 W E. 2l(PC.)=U M.I.A. 345. 

/ftQ'. Arimiftsionin a former written statement may be proved to have 
been mla; for dTauding a third party-Sse Estoppel, No. 2, 15 W.R. 
14 (P.C.)=13 M.I.A. 551. 

Where Account-books of plaintiff are called for by the defend¬ 
ant they must be admitted in toto—See Practice. No. 161, 9 A. 713= 

14 i.A. i42. 

fflll Record of judicial proceedings in Foreign State—Record not 
anecified in 8. 80 of the Evidence Act—Secondary evidence— 
ste BvmirE act. No. 20, 27 C. 639=27 I.A. 1. 

fQ<i\ PfftoaadingB of the Cirouib Committee—Evidentiary value—See 
SBBWOB TebUBBS, No. 11, 29 M. 62. 


600 


E VI DE NC E—. 
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(83) Statement; by a boy, value of—See ENQUIRY, No. 1, 30 B. 523. 

(84) See specific performance. No. 5. 11 C.W.N. 946. 

(85) Evidence such as might justify either view—Interference by 
Privy Council—See PRACTICE OF Privy Council, No. 162, 35 C. 271. 

(86) Trying Court s appreciation of evidence—Interference on. appeal 
—See Transfer of Property Act. No. 3, 31 B. 566. 

(87) Question dependent on—not entertainable after evidence closed 
— See Hindu Law (Adoption), No. 11, 36 C. 760. 

(88) Discovery of fresh evidence—Application for review—See C.P.C. 
(VIII of 1859), No. 42. 3 B.L.R. 25. 

(89) Two convicting local investigatnns—Which to be preferred— 
See Local Investigation, No. 1, 5 Sar. 716. 

(90) -Weight to be attributed to evidence—Concurrent judgments 

of lower Courts—Interference by Privy Council.—See PRACTICE OF 
Privy Council, No. 108, 15 W.R. 23. 

(91) -Suit for money unaccounted for—Plea of payments endorsed 

on documents—Mode of proof—See Payments, No. 1, 23 W.R. 390. 

EVIDENCE ACT (I OF 1872). 

(1) -S. 13--Admissibility in evidence of orders under S. 145 of the 

Criminal Procedure Code (Act X of 1882)—See CRIMINAL PROCEDURE 

Code (Act X op 1882), No. 1, 29 C. 187^29 I.A. 24. 

(2) -Ss. 18, 21— Evidence as to statement of a party to a suit before 

proceedings — Insolvency—Attempted preference. After an ad- 
(1896) judication, under the Stat. 11. Vic. C. 21, of insolvency against 
a trader in Calcutta, a creditor brought this suit against him 
and the Official Assignee as co-defendant, the latter alone defending. The 
claim was for payment of a debt, and, in default, to obtain an order for 
the sale of land upon which the creditor averred that he held an equitable 
mortgage by deposit of title-deeds with him, before the adjudication, as 
security for the debt: Held that the burden was upon the plaintiff of 
proving the deposit by way of equitable mortgage to have preceded the 
adjudication. The Courts below having differed as to whether this prior 
possession had or had not been proved, an examination of the evidence 
led to the conclusion that the plaintiff had failed to prove that the title- 
deeds had been deposited before the date of the adjudication as alleged 
by him. On the question whether the Courts below should or should 
not have received in evidence the testimony of a witness who had been 
informed by the plaintiff, before the adjudication, that documents relating 
to land had then been deposited,with him as security by the person who 
was afterwards insolvent, and who was thelfirst defendant in this suit, 
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held that this being an admission by a party within S. 21 of the Indian 
Evidence Act. 1872, could not be used as evidence in the plaintiff’s favour. 
And held that an erroneous omission to object to the admission of such 
testimony did make it available as a ground of judgment. Miller v. Madho 

... ••• ■ 19 A. 76 = 23 I.A. 106 = 7 Sar. 73. 


NOTES. 

1909 


PRIVY COUNCIL. 

-Cited. Rama Kanta Das Mahapatra v. Chowdhury Shamanaud 


Das Mahapatra, 13 C.W.N. 581—9 C.L.J. 497 — 6 A.L.J. 364. 

CALCUTTA. 

_R. Giriodra Chandra GanguH v. Rajendra Nath Chatterjee, 1 C.W.N. 530.— 

Aq objection that the lower Court erroneously admitted documeQts, 

1897 which se ate inadmissible in evidence, cannot, for the first time, be 
raised in second appeal* 

_Expl. Htidoy Krishna Das v. Prasanna Kumati Ohowdhurani, 28 C. 142.— 

If no objection be taken in the first Court as to the admissibility in 
1900 evidence of a document, such objection cannot be entertained on appeal, 
the more so, if it appears from the written statement of the very party 
objecting, that he has himself relied on it. 

_ Ram Prasad Roy u. Lala Sham Narain, 6 C.L.J. 22.-Point same as in 

1907 1 C.W.N. 530 noted above. 

_R fpara Prasonno Muketjee v. Asutosh Chowdhury, 2 Ind. Cas. 998.—Point 

1909 same as in 1 C.W-N. 530 noted above. 

_Ss.21, 110—Admission— SccBenami TRANSACTIONS, No. 23, 

9 C.W.N. 89. 

^ 32 _ Evidence proi'ing title by inheritance to raj estates 

proof of pedigree— Estate held as separate under the Hiiidu 

(1895) Law — Widow’s interest therein—Act XI of 1857 {Offe7ices 
against the State}—Confiscation. A raj estate was claimed 
bv the appellant as the nearest agnatic kinsman of the last raja in posses- 
• who had died without male issue, but leaving a widow and a daughter 
b'^^her both of whom died before this suit. The respondent, who had 
oMained possession under a gift from the widow, denied the claimant’s 
^ lationship to the raja. He also alleged that no title could have descend¬ 
ed to the claimant from father to son, as the father’s property had been 
fi ted on his conviction of an offence against the State and sentence 
d Act XI of ] 857. Seld that, as the widow had taken the estate as 
fh result of her husband’s having owned it as his separate property, the 
' ^ ndent, whofie only title was through her, had not established that a 
of survivorship had accrued to the plaintiff’s father on the death of 
^ raja in 1853 ; therefore, there was no right of that kind which could 
u ^ been confiscated by the sentence which was passed in 1862. Nor 
b d the father any right of inheritance that oould be enforced during the 

76 
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life of the widow, who outlived him. The separation of the estate, as 
held by the late raja, negatived both the conhscation and limitation. The 
claimant, to prove his title, relied upon a pedigree not stated in any docu¬ 
ment produced that had existed in the family before this suit. The 
genealogy on which be claimed was, howev'er, identical with one which 
his father had more than once asserted, alleging title to two mauzas of 
the raj estate. The raja, called upon to ansvrer in proceedings at settle¬ 
ment, had not given a direct denial to the alleged relationship. On the 
contention that there were steps in the pedigree, as to which the evidence 
adduced did not include proof of statements made by a deceased person 
who had means of knowledge, or proofs of other statements within S. 32 
of the Indian Evidence Act (I of 1872), and as to which the evidence was 
insufficient: held that the evidence taken altogether, oral and document¬ 
ary, had been sufficient to prove that the appellant was related to the 
deceased raja, as he had claimed to be, and that the appellant was, as 
heir to him, entitled to inherit the raj estates on the widow’s death ; this 
opinion being founded on the documentary evidence. Bejai Bahadur 
bingh v. Bhupindar Bahadur Si?igh and Bejai Bahadur Singh v. Kounsal 
Kishore Prasad ... ... 17 A. 456 = 22 I.A. 139 = 6 Sar. 593. 

CALCUTTA. 

Notes. -R. Chaturbhuj bJarain v. Tata Kumri, 5 Ind. Cas. 193.—A sepa¬ 

ration in estate and from the joint family does not follow as a necessary 

1910 consequence from the receipt of a maiateuance grant by one of the 
members of a joint Hindu family. 

OUDH. 

1898 -R. Kazim Husain Khan v. Lai Achal Ram, 2 O.C. 149 (189). 

(5) -S. 32, cl. 2—Entry in Mahoraedan marriage-register of amount 

of dower admissible in evidence to prove amount fixed—See MahomEDAN 
Law, No. 15, 19 C. 689 = 19 LA. 157- 

(6) -S. 32 (3) and (5)—Statements of deceased persons—Proof of 

legitimacy—Admissibility—See Mahomedan Law (Wakp), No. 76, 25 
A. 236. 

(7) -S. 32, sub-S. 5— Statement as to the existence of relationship — 

Special means of knowledge. The judgment of an Appellate 
(1885) Court, reversing that of a Court of first instance, on a question 
as to the existence of relationship, rested mainly on a state¬ 
ment recorded in prior settlement proceedings as made by a person, since 
deceased, who was employed therein as mukhtar by certain members of the 
family. This judgment was reversed on a second appeal by the Court 
above on the ground that the statement was inadmissible, not coming 
within the meaning of Act I of 1872, S. 32, sub-S. 5, as that of a person 
having special means of knowledge on the question. Held, that the 
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statement was inadmissible, as it appeared that his only means of know¬ 
ledge were from his being instructed as such vmkhtar, he not having been 
a member of the family, nor intimately connected with it, nor having had 
any special means of knowing its concerns. Held, also, that the Court of 
second appeal had rightly declined to send the case back for evidence 
to be taken as to whether he had, or had not. other means of knowledge. 
Sangram Singh v. Eajan Bahi ... 12 C. 219 = 12 I.A. 183 = 4 Sar. 676. 

(8)_s. 32 (5)— Pedigree, proof of — Statement as to relationship 

viade by family members before dispute, admissibility—Plead- 

(1908) iiig— Estoppel—Question of fact decided in favour of a party 

in the first Court—Abandonment of point on appeal, if same 
may be raised in further appeal—Hindu Law—Mitakshara—Sacccsszon— 
Samanodaka and sister’s son—Which to be preferred. A pedigree put 
forward by the plaintiffs in support of their claim was accepted by the 
Court of first instance as proved; but on appeal, the Appellate Court held 
the evidence adduced in support of it to be worthless, and, moreover, 
observed that " at the hearing of the appeal practically no attempt was 
made to support the finding of the Court of first instance.” 

Held, upon a consideration of the circumstances of the case, that the 
plaintiffs were not estopped on this appeal from endeavouriug to sustain 
the finding of the Court of first instance in their favour. 

Pedigrees which did not constitute ancient family records handed 
down from generation to generation and added to as a member of the 
family died or was born, but were drawn up on a particular occasion fora 
specific purpose by members of the family—must be treated as mere 
declarations made by the persons who respectively drew them up or adopt¬ 
ed them. Such of them as were made post litem motam are inadmissible 
•n evidence. But in order to make such a statement inadmissible on this 
ground, the same thing must be shown to have been in controversy before 

and after the statement was made. 

Plaintiffs’ father and the deceased owner were proved to be only six 

degrees removed from their common ancestor, and being Samaiwdakas, 

the plaintiffs were held to be preferential heirs to the son of the deceased's 

?=fAr Kalka Parshad v. Mathura Parshad ... 13 C.W.N. 1 = 

Vrivi LJ 424=4 M.LT. 380=10 Bom. L.R. 1088 = 8 C.L.J. 447=5 A.L.J. 
lb in.i- • 701 = 11 OX. 362 = 30 A. 510=1 Ind. Cas 175=35 I.A. 166. 

_ 5 g_ 32 , sw6-S. 5, 49 kQO—Evidence—Custom — Alleged.custom 

of primogeniture in a Hindu family—Admissibility of state- 
(1900) ments of deceased persons. The burden of proving that in a 
particular family the custom of primogeniture regulates the 
succession to their property is upon him who claims to inherit in that 

right. 
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The elder of two brothers having obtained possession of all the family 
estate, the younger, suing for his half share under the general Hindu Law, 
was met by the defence that there was in this family a custom of 
primogeniture. 

Upon the evidence the decision was that the custom alleged had been 
proved to exist. 

There was no documentary evidence prior to the conquest of the 
upper part of the Doab in 1803. The family was one of three families 
that descended in three branches from a common ancestor said to have 
died in 1695. In the two other families, as was admitted, primogeniture 
prevailed, a fact giving rise to much probability that it was the custom in 
this one also. For nearly eight years possession had been consistent 
with the alleged custom, and in the earlier part of that period inconsistent 
with any other basis. 

In that part of the oral evidence which related to the practice of 
gaddinashini in the family, there was an identification, understood to be 
meant by the witnesses, in speaking of that practice, with primogeniture : 
in the same way that is referred to in the judgment in Thakur Nitr Pal 
Singh v. Thakiir Jai Pal Singh, (19 A. 1 — 23 I.A. 147.) 

In the evidence as to tradition regarding the family, learned by 
witnesses from deceased persons, their statements came within sub-S. 5 of 
S. 32 of the Evidence Act, 1872. And by the aid of S. 49, rendering 
relevant the opinions of persons having special means of knowledge as to 
the family usages, oral scatements of such opinions were admissible. But, 
S. 60 requires that oral evidence referring to an opinion, or its grounds, 
should be the evidence of a person holding that opinion on the grounds 
referred to. A witness may state, as the ground of his opinion as to the 
existence of a family custom, information derived from deceased persons. 
But this must be the statement of independent opinion ; and though 
derived from hearsay, must not be the mere repetition of hearsay. 

The weight of such evidence depends upon the character of the 
witness and of the deceased. Garuradhwaja Prasad v. Superundhtvaja 

Prasad ... 23 A. 37 = 27 I. A. 238 = 5 C.W.N. 33= 10 M.L.J. 267 = 2 Bom. 

L.R. 831=7 Sar. 724. 

ALLAHABAD. 

Notes. -R. Sarabjit Partab Bahadur Sahi t). Indrajit Partab Bahadur 

Sahi, 27 A. 203 (220) =2 A.L.J. 720 (732) = A.W.N. ( 1904 ) 244 .— Evidence 
1904 which represents the opinions of persons having special means of know* 
ledge based upon informatiou derived from the deceased members of the 
family is admissible under Ss. 49 and 60, -Evidence Act. 

BOMBAY. 

-R. Sir Dinshah v. Sic Jamsetji, 5M.L.T. 301=2 lod. Cas. 701 — 

11 Bom. L R. 85. 


1908 
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' OUDH. 

-R. Mussammat Parbati Kuar v. Rani Chandrapal Knar, 8 OX. M.—Neither 

cl. (4) nor cl. (5) of S. 32 of the Evidence Act justifies the admis- 
1905 sion of hearsay evidence upon the question whether a particular person 
survived another or upon the question whether a man was at the time of 
his death joint with or separate from other members of his family, nor can the grounds 
of the opinion of a deceased person as to the existence of a custom, even if stated to a 
witness as such, be proved under that section. 

SINDH. 

_R. H. H. Mir Abdul Hussain Khan v. Bibi Sooa Dero, 8 Ind, Cas. 897(902) = 

4 3.L.R. 88.—There is no authority for the proposition that more evidence 
is required to prove a custom than to prove any other fact. 

(10)_ S. 32, cls. 5 & 6— Title—Evidence and proof of title — Effect 

of arrangement made by Settlement Officer between the loidow 
(1901) in possession and the ancestors of the plaintiff—liecognition of 
relationship and heirship—Evidence of pedigree—Statements 

post litem_ Estoppel. The plaintiffs claimed certain lands on the death, 

in 1892, of the widow of the last male owner, as his collateral heirs. 
The last owner was, they alleged, descended in the same degree from a 
common ancestor as the persons of whom the plaintiffs were themselves 
descendants in the direct line. These persons had made a similar claim 
through the common ancestor in 1847, when the settlement of the estate 
with the widow was being made, alleging themselves to be her husband's 
reversionary heirs (the widow being then in possession of the lands in 
dispute). On that occasion (it being uncertain whether she had an 
absolute or only a life-estate in the property, though she claimed to be 
the absolute owner) she was asked by the Settlement OfBcer who would 
be her heirs on her death. Her reply was :—“ If the claimants under¬ 
take to pay the debt which is due by me on account of revenue, or 
which may hereafter be due by me, and if they are obedient to me and 
I am thoroughly satisfied with them, they will be owners of my estate 
after my death; bub so long as I am alive I have every sort of power in 
respect of my estate ” ; and the estate was settled with her, the claimants 
accepting her conditions. In the record-of-rights showing the shares 
in the estate as prepared under Reg. IX of 1833 at the time of settle* 
menb the widow stated :—“ As to the appointment of lambardar the 
claimants who are own brothers will become the owners of this estate 
in equal shares provided they pay the present and future debts and 
remain obedient to me, and one of them whom the Collector will think 
fit will be appointed lambardar" At a further settlement made in 1866 
the widow stated“ I have no lieir to succeed me after my death, there¬ 
fore I cannot propose anything in regard to the office of lambardar," 
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Held, by the Judicial Committee, that the statements made in 1847 
amounted to an admission by the widow of relationship and recognition of 
the plaintiff’s ancestors as her successors, a recognition on her part both 
that her husband’s heirs were entitled to succeed her, and also that she 
was not prepared to contest their claim to be such heirs. The statements 
were unintelligible on any other footing, and unless the claimants were the 
heirs they had no interest in the proceedings. Neither their acceptance 
of her conditions, nor her subsequent statement that she had no heirs, 
detracted from this effect of the proceedings of 1847 : the latter statement 
was strictly accurate if (as their Lordships found was the fact) she had 
only a Hindu widow’s estate in the property. 

The principal oral evidence consisted of statements made by the 
plaintiffs as to their descent, the information as to which they had re* 
ceived from their ancestors. Objection was taken that such of these 
statements as were made since 1847 were inadmissible in ovidence under 
els. 5 and 6 of S. 32 of the Evidence Act (I of 1872) as being post litem. 
The Judicial Committee held that they were admissible, the heirship of 
the then claimants not being really in dispute at that time. 

The widow had, in 1862, made an alienation of the property to the 
defendants and it was objected to the plaintiff’s claim that they were 
estopped by what took place in 1847 from disputing her power of 
alienation as absolute owner of the property. 

Held, by the Judicial Committee, that there was no evidence of any 
representation on which to found an estoppel; and even assuming that the 
arrangement made by the Settlement Officer amounted to a contract 
between the then claimants and the widow, such contract was not binding 
on the plaintiffs. The then claimants were only expectant heirs with a 
spas successionis. The plaintiffs claimed in their own right as heirs of the 
last male owner when the succession opened, and it could not be held that 
a person so claiming was bound by a contract made by every person 
through whom he traced his descent. 

On the whole case, the Judicial Committee held (reversing the decision 
of the High Court) that the plaintiffs had made out the title they set up. 
Bahadur Sinrjh v. Mohar Singh ... 24 A. 94 = 29 l.A. 1 =6 C.W.N. 169= 

12 M.L.J, S6 = 4 Bom. L.R. 233 = 8 Sar. 152. 

CALCUTTA. 

Notes. -P. Hariki.«!sen Bhagat v. Bajrang Sahai, 9 C.L.J. 453--12 C.W.N. 

544.—The doctrine of surrender, upon which the validity of a sale out and 
1909 out of the whole or any portion of the inheritance with the consent of all 
the immediate reversioners is based, cannot be extended to the case of a 
mortgage. Attestation of a deed by the next reversioner does not bind his heirs. 
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1903 


R. 


190S 


•P. 


R. 


1906 


R. 


1908 


MADRAS. 

Natasimhnis t>. Madhavarayudu, 13 ,U.L.J. 323.—The 
versionerin an estate (when the widow is alive) is a mete expectancy or 
spes swcessionis and is net transferable either by way of sale, mortgage or 
otherwise under S. 6 of the Transfer of Property Act. 

Manickam Pillai v. Ramalinga Pillai, 29 M. 120.-'The right of a 
presumptive reversioner under the Hindu Law is no more than a spes 
successionis and is inalienable. 

Chituvolu Punnammav. Chiruvolu Perrazu, 1 M.L.T. 183=16 M.L.J. 
307 = 29 M, 390 (401) (F.B.). 

Rangappa Naick u. Kamti Naick, 18 M.L.J. 309 = 3 M.L.T, 355=31 M. 
366 (P.B.). Per \VhUe, CJ .The decision in 29 M. 120 which followed 
24 A. 94 (P.C.) and in 13 M.L.J. 323 is not affected by the judgment of 


the Privy Council in 12 C.W.N. 74. 


OUDH. 


_R. Gumani Singh u. Chakkar Singh, 8 O.C. 349 (350).—A Hindu widow 

mortgaged her hu.sbaod’s property to the respondent. The plaintifi- 
1905 appellant, as the next reversioner of the husband of the widow, brought 
the present suit for redemption, during the widow’s life-time. Held, that 
the plaintiff as the reversioner has an interest in the right to redeem within the meaning 
of 8. 91, cl. (6) of the Transfer of Properly Act, and is entitled to redeem as such. 

_R^ Sri Goviod w. Balbhadar, 10 O.C. 277.—The transfer of a reversionary 

1907 interest is invalid under S. 6 of the Transfer of Property Act, 


1903 


PUNJAB. 

D. Indar v. Choki Ram. 68 P.R. 1905 = 2 P.L.R. 1908. 


^ 32 , $ub-S. 6— Evidence—Pedigree table. In a suit for an 
inheritance claimed by the plaintiffs, alleging themselves to be 
(1900) collateral relations and heirs of the last male owner, through 
an ancestor common to him and to them, a pedigree table was 
received in evidence by the Court of first instance. The persons from 
whose statements, at no distant date, the pedigree had been drawn up 
were absent, and it had not been shown, in that Court, that this had 
been for any one or other of the reasons contained in section 32 of Indian 

Evidence Act, 1872. 

Held that the Appellate Court had rightly rejected the document as 
inadmissible under that section. The alleged relationship not having been 
oroved. the claim failed. Surjan Singh v. Sardar Singh ... 

' 23 A. 72 = 27 I.A. 183 = 5 C.W.N. 49=2 Bom. L.R. 942=7 Sar. 752. 


KOTE. 

1906 


OUDH. 

•R. Musammat Parbabi Kuar v. Rani OhandTapal, 8 O.C. 9i. 
same case under this heading (28 A. 87), Ho. 9. supra. 


—See 
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(12)- S. 32 (6)— Evidence, admissibility—Succession to impartible 

estate, dispute relating to—Written statement of living person, 
(1902) if admissible—Genealogical table filed by deceased member of 
family in a previous suit, admissibility of—Personal knowledge 
and belief. —The written statements of a person, who was alive when the 
party relying on them closed his case, could not be admitted in evidence. 

A Court cannot depart from the rules of evidence to admit such 
written statements, merely because the opposite party had filed certain 
other statements, also inadmissible, by the same person. 

Personal knowledge and belief of the deponent must be found or pre¬ 
sumed in any statement of a deceased person, which is to be admitted in 
evidence. 

Where a party to a dispute relating to succession sought to support 
his claim bv producing a genealogical table filed on behalf of a deceased 
member of the family, in a previous suit brought by such member to 
establish his own claim to certain property, such genealogical table was 
rejected as inadmissible, because the document had been in no way 
brought home to the deceased person, except as being an exhibit binding 
on him for the purposes of that suit. Jagatpal Singh v. Rajah Jageshar 
Baksh Sbujh ... 25 A. U3 = 7 C.W.N. 209=30 I.A. 27 = 8 Sar. 367* 


OUDH. 

-R, Musammat Parbati Kuar v. Rani Chaodrapal, 8 O.C. 94 

1905 Sec same case under this beading. 23 A. 37, No. 9. supra. 


( 13 )- Ss. 32. 90— Evidence—Admissibility — Hearsay evidence 

— Relationship, statement as to, made upon ^formation re- 
(1904) ceived from others, ivhen admissible—Document more than 
30 years old—Discretion of Court to refuse to admit without 
formal proof—Interference by High Court. On a question of relationship, 
the statement of certain witnesses, who were supposed to be speak¬ 
ing from information derived from others, were sought to be made 
admissible under S. 32 of the Evidence Act. They did not however state 
the persons from whom they derived that information nor at what perio 

of time they derived it. 

the Courts in India had properly applied the provisions 
of S. 32, Evidence Act, in rejecting this evidence. 

The Courts in India had also refused to admit without formal proof a 
document which was more than 30 years old and which purported to come 


from proper custody: 

Held —On a review of the circumstances, that the lower Courts 
properly exercised the discretion vested in them under S. 90, Evidence 


bad 

Act. 
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The Judicial Committee would always be extremely slow to overrule 
the discretion exercised by a Judge under S. 90 of the Evidence Act. 
Mjisammat Shafiguin-nissa v. Khan Bahadur Baja Shaban Ali Khan 
26 A. 581=9 C.W.N. 105 = 6 Bom. L.R. 750=7 O.C. 290 = 31 I.A, 2I7 = 

8 Sar. 674. 


OUDH. 

NOTE.- R. Musammat Parbati Kuar V. Rani Chandrapal, 8 O.C. 94. See 

1905 same case under this beading, 28 A. 37, No. 9, at p. 605, supra. 


(14) -S. 34— Evidence as to whether hundis were genuine or not — 

Comparison of handwriting—Entries in account-books regularly 
(1893) kept—Tests of correctness of such books. The High Court had 
reversed the finding of the first Court on an issue which, in 
effect, was whether certain hundis were genuine or false. Under S. 34 of 
Act I of 1872 (The Indian Evidence Act) the plaintiff’s account-books were 
produced by the plaintiff as relevant evidence and were relied on as 
corroborating direct testimony. The books were tested by reference to 
entries corresponding with other independent evidence. 

The Judicial Committee, on the whole evidence, affirmed the decision 
of the High Court that the hundis were genuine. In the decree which 
gave interest to its date, they extended the period until payment. Jaswant 
Singh v. Sheo Narain Lai ... I6A. 157 = 21 I A. 6 = 6 Sar. 404. 

(15) -S. 34— Admissibility of books of account containing entries 

after transaction—Corroborative evidence. By S. 34 of the 
(1899) Evidence Act, 1872, the admissibility of books of account 
regularly kept in the course of business is not restricted to 
books in which entries have been made from day to day, or from hour to 
hour, as transactions have taken place. The time of making the entries 
may affect the value of them, bub should not, if they have been made 
regularly in the course of business afterwards, make them irrelevant. 
The course of business in keeping the accounts in the office of a taluk- 
dari estate was that monthly accounts were submitted by karindas at 
the head office, where they wore abstracted and entered in an account 
book, under the date of entry, that being in some cases many days after 
the transaction of payment or receipt; but the entries were made in their 
proper order, on the authority of the officer whose duty it was to receive 
or p8-y the money. Held that the entry in the account book was 
admissible as corroborative evidence of oral testimony to the fact of a pay¬ 
ment, for what it was worth, objection being only to be made to its weight, 
not to its relevancy under The opinion expressed in the judgment 

in Munchershaw Bezonji v. The New Dhurumsey Spinning and Weaving- 
6 o., 4 B. 676, against the reception of an account book containing an 
77 
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eotry not made at the time of the transaction was not approved. The 
Deputy Commissioner of Bara Banki v. Rayn Parskad 

27 C. 118 = 26 I.A. 254 = 4 C.W.N. 147 = 7 Sar. 586. 

BOMBAY. 

Notes. -R. Atraaram v. Umedram, 25 B. 616 (624).—To constitute an 

account book, a “ regularly kept account ” within the meaning of S. 34 
1901 of the Evidence Act, it is not necessary that the entries therein are post¬ 
ed up from day to day or hour to hour, as the transactions occurred. 
The time when the entries ate made would affect their credibility and not their admis¬ 
sibility in evidence. 

CALCUTTA. 

-R. Raja Peary Mohan u. Narendra Nath, 9 C.W.N. 421=32 C. 582. A 

person used to enter all his receipts and all the advances he made to his 
1905 amlahs first in a khata book. The aynlahs used to submit furds embody¬ 
ing the expenses incurred by them and these used to be regularly checked 
by him. Ho used to prepare his monthly and other accounts from the khata book and 
the furds. Held that these accounts, having been kept in the regular course of busi¬ 
ness. were admissible under S. 34, Evidence Act. even though the khata book itself 

was not produced. 

_Relied upon. Hingu Miya u. Heramba Chandra. 8 Ind. Caa. 81.—It is essential 

in every case, where reliance is placed upon books of account, to establish 
1910 that they have been regularly kept in the course of business. They need 
not be written up from moment to moment, or from day to day. 


- S. 34 —Promissory note—Presumption of payment arising 

from possession of note by debtor—Evidence rebutting pre- 

(1902) sumption—Books of account kept in course of business. In a 

suit on a promissory note where the note and the security for 

its payment were in the possession of the defendant: Held, that, under 

the circumstances of this case, as shown by the evidence, the prima facie 

presumption that the note had been paid was rebutted. Books regularly 

kept in the course of business can, under the Evidence Act, be used not 

only for the purpose of refreshing the memory of a witness, bub also as 

corroborative evidence of the story he tells. Bhog Hong Kong v. Barm- 

nathen Chetty ... 29 C. 334 = 29 I.A. 43 = 6 C.W.N. 401 =4 Bom. L.R. 378 

= 8 Sar. 253. 


Note. 

1905 

(16) 


CENTRAL PROVINCES. 

-D. Pakkoo Musalman v. Dayali, 1 N.L.R.- 169. On the ground 

that a substantial portion (nearly one-third) of the mortgage-security la 
still in the mortgagee’s hands. 

■Ss. 35. 43. 48—Entries in wajib-ul-arz— Evidential 


(lo;-os. OO, —ijuuncs. lu -ir fR Off 

Proof of custom of adoption-^See Hindu Law (Adoption), No. • ^ 

A. 488. 
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(16-a)- Ss. 35,48— Ben. Beg. Yll of 1822-^dd7nissibility of village 

wajib-ul-arz. Held, on the question whether there did or did 
( 1879 ) not exist a custom in the Bahrulia clan in Oudh excluding 
daughters from inheriting, that the ivajib-xB-arz of a mauza 
in the taluka, stating the custom of the Bahrulia clan as to inheritance, 
had been properly received in evidence under S. 35 of the Evidence 
Act, 1872. Further, that this custom was a usage of the kind which 
Ben. Reg. VII of 1822 required officers to ascertain and record; and that 
it was no valid objection that this wajtb-ul-arz had been prepared and 
attested by officers subordinate to the settlement-officer. Semble. —That, 
had it been the case that these papers, were not to be treated as records 
describing a custom, but as recording only the opinions of those likely to 
know it, the 48th section of the Act would have made them admissible. 
Lekraj Kuar v. Mahpal Singh ; Ragkubans Kuar v. Makpal Singh 
6 C.L-R. S93“5 C. 744 = 7 I.A. 63 = 4 Sar. 94 = 3 Suther. 704 = R. & J.'s 


PRIVY COUNCIL. 


No. 61 (Oudh). 


NOTES.-R. Uman Parshad t>. Gandharp Singh, 15 C. 20 (28) = 14 I.A. 127.— 

1887 For particulars, see case under “ BENAMEE TRANSACTIONS,” No. 19, 
at p. 234, supra. 


-F. Mussammat Lali v. Murli Dhar, 28 A. 486 (P.C.)=3 A.L.J. 415 = 10 

C.W.N. 730 = 1 M.L.T. 171 = 3 C.L. J. 594 = 8 Bora.L.R. 402.—Entries in a 
1906 wajib-ul-arz properly made and authenticated by the signature of the 
officers who made them have been held to be admissible in evidence under 
B. 35, in order to prove a family custom of inheritance, or under 8. 48, as the record of 
opinions as to tho existence of such custom by persons likely to know of it. 


CALCUTTA. 


-R. Parbutty Dassi v. Putno Chunder Singh, 9 C. 586.—Decree prefaced with 

a resume of the pleadings in the suit is admissible in evidence, under S. 35 
1883 of the Evidence Act, in proof of the admissions contained in the written 
statement, it being the duty of the Court, in 1818, to give, in the decree, 
an abstract of the pleadings. 

-R. Bhoshi Bhooshun Bose v. Girish Chunder Mitter, 20 C.940 (942).—Entries 

in a register made by a Collector under Bengal Act VII of I87G are 
admissible in evidence under 8. 35 of the Evidence Act. 


HADRAS. 

-D. Subtamanyan «, Patamaswaran, 11 M. 116 (123).-Cortified copies of 

judgments and decrees, which a party seeks to make use of. not as consti- 
1887 t«tiog matters in dispute as res judicata,' but as containing summaries 

of statements made by parties concerned in the management of the plaint 

properties, and as evidence of conduct, are inadmissible in evidence. 

-R. Thama v. Kondan, 15 H. 378 (879).-In a suit by a mkanorndar to 

redeem a kanom, the kamm document having been lost, plaintiff tendered 
1892 in evidence copy of a judgment in a previous suit containing a recital that 

the defendants admitted their position.as fewowdars. Held, the iudirniAnf 

ryas ftdmisBible under S. 85 of the Evidence Act. - ^ 
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ALLAHABAD. 

Deokinandan v. Sri Ram. 12 A. 234 (257) (F.B.).—On the admissibility 
of wajib ul-arz as to a custom regarding pre*emptioD. 

Tulshi Ram v. Behari Lai, 12 A. 328 (335) (F.B.).—Entries in a tvajib- 
ul-arz, however important they may be as evidence of a custom, ate not 
conclusive evidence of such custom. 

Ali NasarKhan v. ManikChand, 25 A. 90 {104) = 22 A.W.N. 207—Entries 
which a public officer is not expected to and is not permitted to make do 
not form evidence under S. 35, Evidence Act. 

-B. Returaji v. Pabalwau, 7 A.L.J. 1040 (1059) (F.B.)=7 

Ind. Gas. 680. 

OUDH. 

Musammat Mohumedin Nisa v. Mussamat Nasiban, 1 O.C. 80 When a 
plaintiff is in doubt whether the law or some special custom will be held 
binding by the Court, and if in that case he relies on both, there will be 
no misjoinder of causes of action and he will obtain the relief appropriate 
to his case. 

Jai Patter Singh v. Ram Rathan Lai, 1 O.C. 124 (135).—A certified copy, 
of any entry in Settlement papers, whether they were prepared before or 
after Act XVII of 1876, will, under S. 17 of the Act. be presumed to 
be correct entry of the fact entered, until the contrary is proved. 

Thakur Jang Bahadur Singh u. Thakur Jagdeo Bakhsh, 1 O.C. 301 (306).— 
It may be presumed of a wajib-ul-arz, prepared under Reg. VII of 1822 
or under the circular orders of the Chief Commissioner issued in 1863 and 
18C4, until fhe contrary is shown, that it was regularly prepared and that 
it is a correct record of a local custom. 

- D. Pragi v. Baiju, 4 O.C. 71 (76).—A ivajib-ul-arz is not, if the statement m 

it is not rebutted, conclusive proof of an alleged custom. What their 
1901 Lordships decided in 5 C. 744 was that the wnjib-ularzes before them 
were of sufficient weight to prove the custom, it not being disputed tha 

they contained full proof of the custom. 

-R. SlussamatParbati Kuatv. Rani Chandrapal Kuar, 8 O.C. 94 ( 102 ).—UpM 

a question of custom, a wajib-uUarz is generally more valuable as a reco 
1905 of the opinions of persons presumably acquainted with the custom, than 
as an official record of the custom. 

(X7)- S. 65— Secondarj/ evidence. By the law of evidence admi¬ 

nistered in England, which has been in a great measure, with 
(1880) respect to deeds, made the law of India, the 6rst condition o 
the right to give secondary evidence of the contents of a 
document not produced in Court is the accounting for the non-production 

of the original. Bhuhaneswari Debi v. Hansaran Stimia Moitra ••• 

8 C.L.R. 337 = 6 C. 720 = 4 Sar. 206 . 

CALCUTTA. 

-R. Hari Saran Maitra v. Jotindra Mohan Lahin*, 


-R. 

1889 

--R. 

1889 

-R. 

1902 

1910 

-R. 

1898 

-R. 

1898 

-R. 

1898 


1900 


5 C.W.N. 393 (400). 
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(18) - Ss. 65, 74— Secondary evidence of contents of document — 

Public document. Secondary evidence of the contents of a 
. (1887) document cannot be admitted without the non-production of 

the original being first accounted for in such manner as to 
.bring it within one or other of the cases provided for in S. 65 of the ^ 
Evidence Act (I of 1872). An Anumatipatra is not a public document 
within the meaning of S. 74 ; nor, if it were, would’its being on the record 
constitute a copy certified as required by S. 76. Krishna Kishori 
.Chaodhrani Eishori Lai Roy ... 14 C. 486 = M LA. 71 =5 Sar. 13. 

CALCUTTA. 

NOTES.-R. Kishori Lai Goswami f. Rakhal DasBanerji, 31 C. 155.— 

Where the copy of a document is admitted in evidence in the lower Court 

1903 without any objection, no objection should be allowed to be taken in the 
appellate Court as to its admissibility. 

-D. Ganoda Sundari v. Girish Chandra, 4 Ind. Gas 400.—Where a boy was taken 

in adoption by a Hindu widow some 34 years ago. in virtue of an tznumafi- 

1909 patra from her busbaud, and all parties by their acts and conduct recog¬ 
nised the validity of the adoption, and it was the case of no one that the 
power to adopt was not strictly pursued: Held, that it was not necessary to prove the 
anumatipatra in order to prove the adoption, and that, to facts like these, S. 91 of the 
Evidence Act bad no application. 

(19) - S. 65— Secondary evidence of the contents of a document — 

Necessity of accounting fornon-production of original document. 

(1892) Whether or not sufficient proof of search for, or loss of, an 
original document, to lay a ground for the admission of second* 

$,ry evidence, has been given, is a point proper to be decided by the Judge 
pf first instance, and is treated as depending very much on his discretion. 

His conclusion should not be overruled, except in a clear case of miscar- 
riage. In suit alleging want of authority to adopt, the defence rested on 
the case that an anumatipalro had been given by the defendant’s deceased 

• •• *• 4 

husband, but failed to show that there had been a sufficient search for, 
and to establish the loss of, the original document, so as to render second¬ 
ary evidence of its contents admissible. Harripria Debi v. Ruhnini Debi 

... 19 C. 438=19 I.A. 79 = 6 Sar. 177. 

BOMBAY.; 

NOTB.^— -R- Emperor t>. Natayan Regunatb Patki, 9 Bora, L.R< 789 ( 8 M) 

1907 =32 B. 111. 

BURMA. 

_B. Abdul Rasack alias Maung Gye v. Ma U, D.B.R. (1397—1901), Yol. II, 

p. 882.—The patty who teodere eeoondary evidence must show that the 

1898 evidence was admissible and the question of admissibility is ordinarily 

one to be decided by yhe Court of first instance. 

^ " .... ^ ^ ^ ^ 
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(20)- Ss. 65, 66, 74, 79, 86— Foreign State, Judicial proceedings 

in—Record not certified as specified in S. 86— Secondary 
(1899) evidence—Public document. Contents of. The record of pro¬ 

ceedings in a Court of justice is presumed to be genuine 
and accurate, if it is certified as directed by S. 86 of the Evidence Act. 
But the proceedings may be proved by an official of the Court speaking 
to what takes place in his presence and also to an uncertified record 
thereof. The latter thereby becomes secondary evidence, under Ss. 65, 
66 of the certified record (being a public document under S. 74) admis¬ 
sible without notice to the adverse party when the person in possession 
thereof is out of the jurisdiction. Haranund Chetlangia v. Ram Gopal 

Chetlangia ... 27 C. 639 = 27 I.A. I =4 C.W.N. 429 = 2 Bom. L.R. 

562 = 7 5ar. 648. 


CALCUTTA. 

Note. - R. Maharaja Prabhu Narain Singh v. Saligram Singh, 31 C. 878 = 

11 C.W.N. 622 = 6 C.L.J. 30.—When an objection that a copy of a 
1907 decree was not certified as required by law is raised, the accuracy of the 
copy may be proved by independent evidence. 


(21)— Ss. 74 and 77— Copy of public record—Secondary evidence^ 
Admissibility—Objection as to admissibility when to be taken 
(1882) — Practice. In order to prove an agreement for partition 

between plaintiff and his deceased brother, plaintiff tendered 
in evidence a document found in a box in the custody of the Court of 
Wards and purporting to be a copy of the alleged agreement certified by a 
record keeper. Held that the copy was admissible in evidence, being a 
copy of a public record certified by the officer who had the custody of it. 


Held also that an objection as to the admissibility of secondary 
evidence of the agreement should have been taken in the original Court, 
and at the latest even in the High Court. Rani Badam Kunwar v. The 
Collector of Bijnor ... ... ... Bald. 455. 


(22)-Ss. 76, 77— Admissibility of certified copies of Income-tax 

returns—See BURDEN OF PROOF, No. 4, 23 C. 950 = 23 I.A. 92. 


(23)- S. 83— Admission in a mortgage as to amount of land excepted 

from its operation —Takbast survey map—Statements record 
(1890) on stick map. Debutter land within the limits of a revenue¬ 
paying mouzah, which had been mortgaged by the defendants 
to a predecessor in title of the plaintiff, was exempted from the mortgage, 
the deed specifying the number of highas making the area of the dehutteir^ 
Against a plaintiff, who. made title to the mortgaged mouzah and olaime 
possession of all of it that had passed by the mortgage, the 
set up that there was more dehutter in the mouzah than the deed 
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specified, the intentioQ of the parties to the deed having been to exempt 
whatever debutter there actually was :— Held, that the statement in the 
deed as to the quantity of the debutter was a deliberate admission, imposing, 
upon the mortgagors who had made it, the burden of proving that it was 
untrue, or that they were not bound by it, also that the Subordinate 
Judge’s finding that the defendants bad not given proof sufficient to 
discharge themselves of this was correct. Among other evidence, adduced 
to counteract the effect of this admission, was a takbast map made at a 
revenue survey. The amin who made it had no authority to determine 
what lands were debutter, but only to lay down, and to map, boundaries :— 
Held, that this map could not be treated as raising a presumption of 
correctness within S. 83 of the Indian Evidence Act, 1872, on the question 
as to the amount of land in one of the villages mapped. State- 

jnents, also, as to what lands were debuiter appeared on the face of the 
map to have been made according to the pointing out of the agents of the 
proprietors of the viouzah, and the principal tenants in the presence of the 
agents of the holders of estates in the neighbouring mouzaks :— Held, that 
these statements were not evidence on the issue now raised. Jarao Kumari 
v. LcUonmoni ... 18 C. 224= 17 I.A. MS = S Sar. 628, 

CALCUTTA. 


Notes. — -Expl. Raj Kumar Paul v. Basanta Kumar, 7 G.W.M. 612.—As to 
1902 the evidentiary value of Tbak maps. 


_R, Abdul Hamid Khau V. Kiran Gbaudra Roy, 7 C.W.N. 849.—The objeot 

of the Tbak map being to delineate the various estates borne on the 

1903 revenue roll of the District, the entry in a Tbak map that certain lands 

formed part of a certain estate becomes a relevant fact under S. 36 of the 
Evidence Act. and such entries in Tbakbust ^maps are evidence on which a Court may 
act. It is open to a Court to hold that the same state of things existed at the time of 
the permanent settlement. 

_D. Sbeonandan Singh v. Jeonandban, 1 Ind.Cas.376 = 13 C.W.N.71.—Reg. XX 

of 1817 does not impose any duty on the Darogah of keeping a register of 
1908 Cbowkidari Chakran lands ; therefore, 8. 85 of the Evidence Act is not 

sufficient to cover the entries in such a register. But' from the precrse 

and uniform character of those entries all through the register, there could be no doubt 
that they were made uuder proper direction in the ordinary course of business, within 
cl. (2) vf S. 82 of the Act, though outside the authority of- the person who made 


them. 

-D. 

1909 


Bidhtt Mukhi V. Jitondra, 4 lad. Gat. 442=10 C.L.J. 827.—An entry in a 
Tbak map that it bad been prepared in the presence of the ThasUdar of 
certain patties, is admissible in evidence. 


(24)-90— Ancient document—Document intended to operate as 

merasee tenure — Evidence — Possession. Where a document, 
(1878) which is not proved because of its great age and of there l)eing 
DO witnesses to prove it, is put forward as a document intend* 
ed to operate as a merasee tenure, it is necessary,, in order to establisb its 
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authenticity, to show that it was accompanied by possession. Bisheskur 
Bhuttacharjee V. Geonjc nenry Lmnb... ... 21 W.R. 22 = 4 Sar. 798. 

CALCUTTA. 

Note. -R. Roikunt Nath v. Lukhan Majhi, 9 C.L.R. 425.—Although 

ancient documents are admissible in evidence on proof that they have 

1881 been produced from proper custody, their value as evidence when admit¬ 
ted must depend in each case upon the corroboration derivable from 
external circumstances, e.q., from the documents having been produced on previous 
occasions, upon which they would naturally have been produced if in existence at the 
time, or from acts having been done under them. 

(25) - S. 21— Contract in writing—Admissibility of oral evidence 

as to terms. Where there is a proposal in writing for a con- 
(1904) tract to bo entered into at a later date, it is doubtful if oral 
evidence of terms, not to be found in the written proposal, is 

admissible. Maung Sheio Okv. Maung Tun Gyaw ... 

9 C.W.N. 147-32 C. 96 = 31 I.A. 188 = 8 Sar. 704. 

(26) - S. 92— Evidence admitted to contradict a recital of receipt of 

consideration in a deed of sale — Oral agreement. The Judicial 
(1900) Committee, approving the decision of the High Court on the 
point, regard it as settled law that where there has been a false 
acknowledgment by recital in a deed of sale of the payment by the purchaser 
of the consideration money, and its receipt by the vendor, it isopen to the 
latter to prove that no consideration money was actually paid, notwith¬ 
standing anything in S. 92 of the Evidence Act, 1872. That section does 
not enact that no statement of fact in a written instrument is to be contra¬ 
dicted by oral evidence. Where the consideration money had been 
acknowledged to have been paid by a recital in the sale-deed to that effect • 
Held that it was no infringement of the above section for a Court to accept 
proof that by a collateral arrangement betsveen vendor and purchaser, the 
consideration money remained with purchaser in his hands for the pur¬ 
poses and under the conditions agreed upon between them. Sah Lai Chand 

Indarjit ... ... 22 A. 370 = 27 I.A. 93 = 4 C.W.N. 485 = 

2 Bom. L.R. 553 = 7 Sar. 702. 

MADRAS. 

Notes. -R. Achutaramaraju v. Subbataju, 25 M. 7 (14) = 11 M.L.J. 370.— 

A distinction should be drawn between the admissibility of evidence to 

1901 show that a recital of a fact in a contract or grant is erroneous and evidence 
to vary the terms of a contract or grant. 

-R. Seshachalla Naicker v. Varadacharriar, 25 M. 55 (59) = 11 M.L.J. 818.— 

1901 Point same as in 6 Ind. Cas. 477, infra. 

CALCUTTA. 

-R. Jagat Mohini Dai v. Rakhal Das Bisoyi, 2 C.L.J. 338 (343).—The rules of 

exclusion of oral evidence mentioned in the Evidence Act do not bat 

1905 strangers to a deed from proving the real nature of the transaction by 
parol evidence. 
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-F. Gopal Singh v. Laloo Lall, 2 lod. Cas. 953 = 10 C.L.J. 27.—AHhougb 8. 92 

of the Evidence Act prevents the admission of oral evidence for the purpose 
.1909 of contradicting or varying the terms of a contract, it does not prevent 
one of the parties to the contract from showing either that there was no 
consideration or that the consideration was different from that stated in the document. 

-F. Sreenath Holdar v. Sreekanta Holdar, 6 Ind.Cas. 477.—Notwithstanding an 

admission in a sale-deed that the consideration has been received, it is open 
1910 to the vendor to prove that no consideration has been actually paid or 
that the consideratiou was different from that stated in the sale-deed. 


ALLAHABAD. 

-R. Faiz-un-nissa V. Hanif-uo-nissa, 27 A. 612 = 2 A.L.J. 360 = A.W.N. (1905), 

129.—No evidence can be admitted to prove that a deed, which is a sale 

1905 deed on the face of it, is really intended to be a deed of gift, though evi¬ 
dence is admissible to show that the recital in the deed that consideration 
was paid is wholly or partly wrong. 

-R. Muhammad Yusuf v. Muhammad Musa, 4 A.L.J. 441 (443) = A.W.N. 

(1907), I8l.—Itis well-settled law that evidence is admissible to prove 

1907 that no consideration passed to a deed which recites consideration, and 
also to show that the consideration specified in a deed was satisfied in a 
different manner from that specified. 

BURMA. 

_.R. Le Hu V. Elahi Bux, U B.R. (1887-1901). 400.—Point same as in 

1900 6 Ind. Gas. 477. supra. 

CENTRAL PROVINCES. 

_R. Lai Singh v. Cbailram, 15 C.P.L.R. 24 (25).—A defendant, who is sued 

on a bond and who pleads non-receipt of consideration, cannot be deemed 

1901 to have discharged the burden of establishicg bis case merely by reason 
of an admission on the part of the plaintiff that the actual consideration 

was different from that described in the bond. 

PUNJAB. 


_R, Thakur Das t>. Jaswant Bai, 41 P.L.R. 1904 — 1 P.R. 1904.—The state¬ 
ment as to the payment or the nature of consideration in a document is 
1903 a mere statement of fact, not a variation of the terms of the document 
The body of S. 92 must be read together with the provisos, for purposes 

of interpretation. 


( 27 )_-S. 92 —Document collateral to a permanent lease of immoveable 

property. Ad agreemeob to pay Bs. 500 a month to a lessor in 
(1902) consideration of receiving from him a permanent lease of por¬ 
tions of his zemindari, which agreement was come bo before, 
but reduced to writing after, the execution of the lease, was held to 
be not affected by S. 92 of the Evidence Act, not to require registration 
.either under the Eegistration Act, S. 17, or the Transfer of Property Act, 
g where it was not inconsisteot with the lease, its provisions formed 
no part of the holding under the lease, the payment bargained for was 
too charge on the property, and it was not rent or recoverable as rent, 
78 


t 
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but a mere personal obligation collateral to the lease. Suhramanian 
ChettiarY. Arunachalam Chettiar ... 25 M. 603=»6 C.W.N. 865* 

12 M.L.J. 479*4 Bom. L.R. 839 = 8 Sar. 316 = 29 l.A. 138. 

MADRAS. 

Notes. -R. Arunachalam Chetti v. Subramanian Chetti, 30 M. 235 (236) 

1906 =17 M.L.J. 87. 

CALCUTTA. 

-R. Raja Durga Prosad Singh v. Rajendra Narain Bagchi, lOC.L J. 570(578) = 

i Ind. Cas. 713 = 37 C 293.—That an agreement which affects the incidents 
1909 of the tenure created by the lease, or in other words, which forms a part of 
the holding under the lease, is not admissible without registration, follows 
clearly from the ratio decidendi of the judgment in 25 M. 603 (P.C.), 

(28) S. 92—Mortgage by conditional sale—Sale of land and agree¬ 
ment for re-purchase—Exclusion of extrinsic evidence, to vary written 
instrument—See MORTGAGE, No. 44, 22 A. 149=27 l.A. 158. 

(29) -S. 92—Contract of sale of goods—Falsified bought and sold 

notes—Evidence of contract—Admissibility of oral evidence—See Con¬ 
tract, No. 20, 31 C. 614. 

(30) -S. 92—Transaction whether gift or sale—Evidence of inten¬ 

tion—See Benami transactions, No. 24, 33 C. 773. 

(31) -S. 108—Presumption of death of missing person—Onus—• 

See Mahomedan Law (Inheritance), No. 42, 33 C. 173. 

(32) -S. Ill— Mortgagor and mortgagee — Lending of money to carry 

on litigation—Active confidence, relation of—Burden of proof 
(1903) of good faith. J, a money-lender, entered into a series of 
transactions with a Hindu widow, in order to assist her with 
funds to carry on a suit she had brought to establish her right to succeed 
bo her husband’s estate. The widow who was successful subsequently 
transferred the estate to her grandsons. The latter executed several mort¬ 
gage-bonds in J’s favour, the consideration being expressed to be prior 
charges in J’s favour and a fresh advance. In a suit brought by J on the 
mortgage-bonds : 

Held —That, whatever might be the nature of the relations between 
J and the widow while he was dealing with her in the course of her litiga¬ 
tion, there was no sufficient evidence of any relation of active confidence 
between J and his mortgagors, within the meaning of S. HI of the 
Evidence Act, at the dates of the mortgage-bonds, so as to throw on J the 
burden of proof of the good faith of the mortgage transactions. Chaudhr* 

Thahur Das v. Chaudhri Jairaj Singh ... 26 A. 130=8 C.W.N. 

569 = 31 l.A. 46 = 8 Sar. 607. 

BOMBAY. 

R. Ashidbai V. Abdulla, 31 B. 271 (279) = 8 Bom.L.R. 


1906 Note. 



EVIDENCE ACT (I of lST.)^{Conlin,^d). 

(33)-^S. m-GhiId-Pre,umption as to paternity of child born 

m ^ ) f ^^i^^d-Non-access. proof of-Burden of proof 

(1901) -niness of husbad rendering act of begetting a child imprrob- 
able. To rebut te legal presumption under S. 112 of the 
Evidence Act (I of 1872), it laor those, who dispute the paternity of the 
Child, to prove non-access of th husband to his wile during the period 
when, with respect to the date ritg birth, it must, in the ordinary course 
of nature, have been begotten. Where a wife came to her husband's 
house a few days before he died ,d remained there up to the time of his 
death, and it was shown that a cy, alleged to be that of her husband 
was the child of the wile, and tha-j born within the time necessary 
to give rise to the presumption unr g. jjg, the Judicial Committee in 
the absence of any evidence to sho^hat the husband could not have had 
connection with his wile during theme she was residing with him, held 
(reversing the decision of the High t.rt) that the presumption as to the 
paternity of the child given by S. l^ugt prevail. The fact that the 

husband was, during the period w.b „bich the child must have been 
begotten, suffering from a serious illner^bjeb terminated fatally shortly 

afterwards, was held, under the ciroum„^gg^ 
presnmption, Narendra Nath Pahan Gobind Pahari 

29 C. 1 n .29 I.A. .7 = 6 C.W.N,,, 3 ^^^^ ^ - 


NOTE. 

1902 


BURH&. 

0. “ --- 0^ - 

rootaalad and decided in a suit to 

(34) —S. 1 lli-Legilmacy-Presump^_^^^^^ 

His widow gave birth to a son on^j^ Janu»ry,T896 ! 

Held—That a suit brought by the tei . 

declaration that the child was not the soi. of^^ B 

Evidence Act, and the burden of proof lay on J 

SJiukul V. Musammat Lachhmtn Kunwan .... «««-^vaca 

7 C.W.N.6!7»5 Bora. L.R. 474=. A. 403* 

152=8 Sar. 481.. 

( 35 ) _s. 113—See Cession op British \ 

25 W.E. 201-1 B. 367=3 LA. 102. ^ 


'ORY, No. IfStipra* 


( 36 )_ Sb. 114 (g), 32—Suit for enhancem* . 

i.g»fiirnfl showing receipt of high rent from cess 

Sen of proof-See ACT VIII OP 1885 (BENGAL^^^eftitoption^ 
;.O.1033=8 O.W.N, l=S0I.A.m. NGV), No. 5. 30 
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( 37 ) - s. 116—Estoppel—Petition to fosir>one sale in execution of 

decree. To petition for the postpnenient of a sale in execu- 
(1883) tion of decree is not an intenti/nal causing or permitting the 

decree-holder to believe that thff judgment-debtor admits that 

■the decree can be legally executed, and tJcasions no estoppel within the 
Evidence Act, S. 115. The judgment-debtor can, notwithstanding his 
having filed such a petition, maintain th» execution is barred by lapse of 
time. Mina Konico.ri v. Jug(jat Setani f ... 13 C L.R. 385 = IOC. 196 = 

I 10 I.A. 119 = 4 Sar. 454. 

% 

( 38 ) - S. 115—Estoppel-Est4p^l caused by representation on 

which action has followed-fTitlc, as between rival purchasers, 
(1892) supported by an estopiJelj^tffecting the assignee of the person 

estopped—Notice, The lilw enacted in the Evidence Act. 
1872,3.115, relating to estoppel as a consequence of declaration, act 
or omission causing another’s belief, and action thereon, does not differ 
from the English law on that subject, of which the general principle is 
stated in Cairncrose v. Lorimer, 3 H.L.G. 829. The main question, 
in determining whether estoppel has been occasioned, is whether the 
representation has caused the person to whom it has been made to act 
on the faith of it. The existence of estoppel does not depend on the 
motive, or on the knowledge of the matter, on the part of the person 
making the representation. It is not essential that the intention of the 
person whose declaration, act or omission has induced another to act, or 
to abstain from acting, shoulff have been fraudulent, or that he should 
not have been under a mistake or misapprehension. The word inten¬ 
tionally" seems to have been used in S. 115 for the purpose of declaring 
the law as it had been stated to be in judgments in England. A widow 
had held benami, for her husband during his life, property as to which he 
had executed a hibanama in her favour. After his death she mortgage 
the property, her son representing her in the transaction. After her death, 
in a suit between rival purchasers of part of the property comprised m the 
hibanama, and in the mortgage, the plaintiff derived his title from the son, 
having purchased his inherited share of the estate, while the defen 
relied on a ptirchase at a sale in execution of a decree obtained ® 
mortgagee. Held, that 3. 115 of the Evidence Act was applicable. The 
son had represented that, the hiba gave a right to his mother to mortgag , 
and, consequently, neither be nor his representative in estate cou 
allowed to deny the truth of this representation, intentionally made o 
his part, which alsd bad been acted on by the mortgagee ; and it made no 
difference that the' son had not had a. fraudulent intention. As a resu 
of the estoppel u^on the son, any purchaser of the mortgagee’s interes , 
at a sale regularl^ carried out, would have acquired a valid title to t 0 

t 
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property, although such purchaser might have been fully aware of all the- 

circumstances. Sarat Chunder Dey v. Gopal Chunder Laha 

20C. 296^ 19 I.A. 203 = 6 5ar. 224. 

this point, the opioioos expressed in the judgments in Gangn Saha 
V. Singh, 2 A. 809 and in Vishnu v. Krishnan. 7 M. 3, referred to, and disaffirmed. 

MADRAS. 

Notes. _Krishnabhupati Devu v. VikramaDevu, 18M. 13(18).— When 

the plea of estoppel is available to a dccree.holder, it is likewise available 
1891 to the purchaser at the execution-sale as his representative or as one 
claiming under him. 

_Sudarsanam Maistri v. Narasimhulu Maistri. 25 M. 149 (160) = 11 M.L.J. 

353.—The principles of the law of estoppel embodied in S. 115, Evidence 
1901 Act, are the same as those of English Law. 

CALCUTTA. 

_DiecuBsed in Dhurmo Dass Ghose v. Btahmo Dutt, 25 C. 616=2 C.W.N. 330. 

— The general law of estoppel as enacted by S. 116’of the Evidence Act will 
1898 not apply to an infant unless he has practised fraud operating to deceive. 

A Court administering equitable principles will deprive a fraudulent minor 
of the benefit of a plea of infancy ; but he who invokes the aid of the Court must come 
with clean hands and must establish not only that a fraud was practised on him by the 
minor but that he was deceived into action by the fraud. 

_.U Colonel A. R. Porter v. W. Incell, 10 C.W.N. 313.-A person holding out 

to strangers that he was a partner, though in fact he was not one, becomes 
1905 liable to them. It is immaterial to show that ho acted fraudulently or 
even negligently. Even want of knowledge on his part of the effect of his 
and conduct would not absolve him from liability, if hie acts and conduct were such 
as would induce a reasonable man to believe that he was a partner, and to act upon such 

belief. 

Ananda Chandra Sen v. Parbati Nath Sen, 4 C.L.J. 198.—Acquiescence is 
quiescence under such circumstances as that assent may be reasonably 
inferred from it, and is no more than an instance of the law of estoppel by 
words or conduct, in other words, acquiescence does not mean simply an 
active intelligent consent, but may be implied, it a person is content not to oppose 
Ureguiar acts which he knows are being done. 

_ Dasi V. Durga Das Mandal, 4 C.L.J. 328.—In determining whether 

an estoppel has been created, the main question is whether the represent- 
-g ation has caused the person, to whom it has been made, to act on the 
^ faith of it. The existence of estoppel does not depend upon the motive or 

knowledge of the matter on the part of the person making the representation. 

_^AppIled. Prayag Raj v. Sidbu Prasad, 35 C. 877. 

Khiroda Kanta Roy v. Krishna Das Laha, 6*lDd. Cas. 467=12 C.L.J. 878. 
. Owners of adjoining tracts of land are not bound by consent to a boundary 
which has bean defined under a mistaken apprehension that it is the true 
line and neither party is precluded or estopped from claiming bis own 
der the true line when discovered, provided that the position of bis opponent 
lit Len mean while altered on the faith of his representation. 


•P. 


1906 


1908 


B. 


1910 
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ALLAHABAD. 

^907 -R, Sukhi u. Sakbawat Husain, 4 A.L.J. 126 (d). 

-R. Dharam Kunwar y. Balwaot Singh, A.W.N. (i908), 231 =5 A.L.J. 568 = 

\ M.L.T. 385 = 30 A. 549.—A widow, on the strength of whose represent- 

1908 ation that she had authority, the adoption took place, is estopped from 
maintaining a suit for a declaration that she bad no authority to adopt. 

_R. Muhammad Ismail v. Abdul Gafoor, 4 Ind.Cas. 488.—In a pre-emption suit, 

the real purchaser is not estopped from setting up the fact of his being a 

1909 co-sharer in the village as a defence to the suit, merely because he 
caused a bena7ni purchase to be made in the name of his wife who was 

not a co-sbater in the village. In order to constitute an estoppel within the meaning 
of S. Il5 of the Evidence Act, the intention of the person, against whom the estoppel 
is sought to be used that his representation should be acted upon by the person to whom 
it is made, must be proved. 

_R. Mutsaddi Lai v. Dalip Singh, 7 Ind. Can. 442 = 7 A.L.J. 967.—Held in this 

case that A and his sons, having respectively negotiated the mortgage and 

1910 the sale transactions, were precluded from denying the title of D who was 
a 6ona fide purchaser for value. Held, further, that E, being the 

representative of A and his sons, was similarly estopped from denying D’s title. 

BOMBAY. 

_R. Ganesh Lala u. Bapu, 21 B. 198 (201).—A minor represented himself to 

be of full age, and sold certain property to another person describing 

1895 himself to be of twenty-two years of age. He afterwards sought to set aside 
the sale on the ground of his minority. Held, he was estopped from 
setting up the plea. 

-R. Vinayak v. Govind, 25 B. 129 (141).—Fraud is not the only ground of 

estoppel. Besides fraud, there may be an estoppel by negligence, where a 

1900 third person is led to act by the negligent representation of any one. 

Besides negligence and fraud, there may be an estoppel by circumstances, 
as where a Hindu widow alienates property with the consent and for the benefit 
next reversioner, the son of the latter, not born at the date of the alienation, wil 
estopped from questioning the alienation after the death of the father. 

-R. Mowji Sbamji u. National Bank of India, 25 B. 499 (316) = 2 Bom.L.R. 

1041.—An estoppel must be clear and unambiguous. It must be free, 

1900 

voluntary and without artifice. 

1901 -R. Sitabai v. Wasantrao, 3 Bom.L.R. 201 (210). 

-R. Jethmal v. The B. B. & 0.1. Railway Company, 3 Bom. L.R. 260 (263).— 

If a party makes a statement which he knows will be acted upon, or which 

1901 ho intends to be acted upon, and which is afterwards acted upon by an 
innocent party without notice that the statement is incorrect, then, the 
party making the statement will be estopped from denying its correctness. 

-R. Nathubai «. Mulchand. 3 Bom. L.R. 535 (537).-If a minor by his conduct 

allow his mother to act as the guardian of her sons and manager of the 

1901 family property and to mortgage it, it is immaterial for purposes o 
estoppel that his conduct was due to a mistaken impression as to his agOr 
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-:D. Thakore Fatesitigji Dipsingji v. Bainanji Ard^shir Dalai, 27 B. 515 (531).—^ 

On the ground that, in 20 C. 296, the acquiescence in question wasduring 
1903 the progress of an uncompleted act from which the other party might, 
but for that acquiescence, have abstained, 

-R. Bhimappa 2)in Sbivbasappa v. Basawa kom Shivbaeappa, 29 B. 400 (403) = 

7 Bom. L.R. 405. - Consent need not be by word, it may be by aot. If 
1905 consent can be intimated by conduct, as well as by acts, it is clear that 
acquiescence may, under certain circumstances, be taken to be consent, 

-R. Tehilram Girdharidas v. Kashibai, 10 Bom. L.R. 403 (415) =33 B. S3.—In 

England and India as well, a vendor of immoveable property who endorses, 

1908 upon the purchase deed, a receipt for the purchase money, is estopped 
from setting up a lien for unpaid purchase-money, as against a mortgagee 

for value without notice under the pucchaset. 

1909 -R. Ardesbir v. Maocbershaw, 5 lod. Cas. 633 = 12 Bom. L.R. S3. 

BURMA. 

——R. Maung Sa n. Ma Kyok, L.B.R. (1893-1900), 612 (614).—A person who, by 
his declaration, act or omission, bod caused another to believe a thing to 
1899 be true and to act upon that belief, must be held to have done so inten- 
tiqn&lly within the meaning of the statute, if a reasonable person would 
take the representation to be true and believe it was meant that he should act upon it. 

CENTRAL PROVINCES. 

Naraio Balakrishna Gurao v. Yado Rao, Ganpat Bao, and Dulichand, 
14C,P.L.R. 87 (89).—I'be recital by a tenant in a.kabuliat that a certain 
land is sir does not estop him from proving that the land was not sir at 
the time when it was leased to him. 

-F. Mussammat Dhoka v. R. B. Bebari Lai, 1 N.L.R. 150 (152). 

Mr. Collier u. Mrs. L. Baron, 2 N.L.R. 34 (38).—Mere attestation of a sale- 
deed cannot be held to work an estoppel. 

OUDH. 

Rawab Begam v. Hamid Ali, If O.C. 176 (178)>—Before the plea of 
estoppel could be maintained, it must be proved that the representation 
was believed and acted upon, 

PUNJAB. 

-B. Parmeshari Das v, Basheehar Nath, 129 P.R. 1908. 

( 39 ) —S. 115—Agreement by infant—Nature and effect—Effect of 
fyaud known to the other party—See Contract Act, No. 14, 30 0. 639. 

(40) — 5s. 157 and 165 (3) — Counsel—Charge of professional misconduct 
■—Evidence to prove the charge—Judge of fact can in a proper 

■ <1906) case have regard to probabilities. The appellant was engaged 
as junior counsel with another advocate (Mr. Eddis), to 
conduct the prosecution of certain persons charged with a crime, before 
the Ohio! CJourt of Lower Burma. After the trial had ended, the appel- 
waa called upon by an order of the Court, tO' show cause why he 
flhotilduot be dismissed or suspended from his office as advocate of the 


-R. 

ISOO 

1905 
-F. 

1905 

-R. 

1908 

1906 
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Courb, in the event of the following charge being found to be true. 
The charge ran as follows :— 

“ That you.when you were acting as one of the advocates’for the 

prosecution, suggested or hinted to the said Maung Ohn Ghine that he 
should influence or attempt to influence Mr. Hardless, a professing expert 
in hand-writing, by improper means, in order that Mr. Hardless might 
be induced to express opinions favourable to the prosecution’s case, in 
connection with certain letters produced during the' course of the said case, 
and you were thereby guilty of gross professional misconduct.” 

In support of this charge, Mr. Eddis was examined as a witness. 
He was corroborated by three persons, who severally stated that Mr. Eddis. 
had on the same day repeated to them his impression of the effect of his 
conversation with the appellant. 

Held, that this evidence was admissible under S. 157 of the Act, as it 
tended to support his credibility. 

Mr. Eddis, in answer to questions from the Chief Judge, stated the 
particulars of interviews he had with Ohn Ghine in the absence of the 
appellant, and repeated the statements then made to him by Ohn Ghine. 
Then the Government Advocate went into the witness-box and stated the 
particulars of a long conversation between Ohn Ghine and himself. This 
evidence was used as against the appellant by the Chief Courb:— 

Held, that the evidence given by Mr. Eddis and by the Government 
Advocate was inadmissible for the purpose for which it was used or as 
against the appellant. It might prove that Ohn Ghine was an unreliable 
witness, but it would not be evidence against a third person. 

Held, also. that, in a case of this kind, it was permissible for Judges 

of fact to consider the probabilities. 

Their Lordships, on consideration of the whole case, reversed the 

order passed by the Chief Court of Lower Burma, whereby the appellant 

was dismissed from his office as an Advocate of that Court. Boinonji 

Cowame v. The Chief Judge, dc. of the Chief Court, Lower Btiryna 

9 Bom. L.R. 3=34 C. 129*5 C.L.J. 123=11 C.W.N. 370=17 M.L J. 67 = 2 

M.L.T. 96 = 5 Cr. L J. 50 = 4 L.B.R. 27 = 34 I.A. 55. 

(41) _S. 167 -See Criminal Procedure Code (ActV of 1898), 

25 M. 61. 

EXECUTION OF DECREE. 

(1)-Motion bo rescind order of the Sudder Court, at Madras, for 

the execution, of a decree pending an appeal, and to stay exe- 
(1852) cution, refused on the ground of the length of time that ha 
elapsed from the making of the order and the probability o 

its having been acted on in India. Rajah Bommaranjee Bahadoor, In re. 

5 M.I.A. 298. 




625 


EXECUTION OF DECREE—(Conitnued), 

(2) -Peremptory order of Judicial Committee for Siidder Court 

to carry into execution order in Council made on decree of 
(1852) Judicial Committee. Rajah Vassareddy Liitcluneputty Naidu, 
In re ... 8 Moo. P.C. 115= 1 Sar. 446-5 M I.A. 300. 

PRIVY COUNCIL. 

Notes. -D. Nagalutchmee Ummal v. Gopoo Nadaraja Cbetty, 6 M.I.A. 

309 (329).—An application was made to the Privy Council, after the 

1856 Sudder Court refused to take security under Madras Reg. VIII of 1818, 
from the respondent on his being put in possession. Their Lordships 
ruled that Madras Reg. VITI of 1818 did not apply, and observed that ‘ the case of 5 M. 
LA. 3P0 had nothing to do with such a case as this, as their Lordships in that case 
only ordered their decree to be efiectually carried into effect by the Court in India.’ 

-Cited. Mussamut Jariutool Butool ti. Mussamut Hoseioee Begum, 10 M.I.A. 

1865 196 (200). 

CALCUTTA. 

Expl. Soofuj Money Dayee v. Sudanund Mobaputter. 12 W.R. 296 (297).— 
The ruling in 5 M.I.A. 300 is an authority for the Privy Council to 

1869 require security whenever it appears to their Lordships necessary to do so, 
but it does not determine that the High Court cannot demand security 
after possession has once been given. 

(3) Expectant claim under an inchoate award not saleable in - 

Under a remit from the Privy Council to the Court of first 
(1871) instance, to refer to arbitration, with the consent of the parties, 
the accounts of a partnership firm, a reference under a sub¬ 
mission and Order of the Court was duly made to arbitrators. Before any 
award was made, the “ rights and interests ’’ of one of the parties in the 
award were, by Order of the Court, sold by auction in satisfaction of a 
decree against him made in another suit by a third party. Held, that the 
expectant claim under an inchoate award was not " property ” within the 
meaning of S. 205 of .\ct VIII of 1859, and was not saleable in 
execution of a decree. Syud Tuffazzool Hossein Khan v. Rughoonath 

pershad . 7 B L R. 186 = 2 Suther. 434=2 Sar. 656-R. & J.’s 

No. 10 (Oudh)= 14 M.I.A . 40. 

ALLAHABAD. 

NOTES.-’R- Syc<i Mahomed Hadee v. Sheo Sevuk Doobey, 8 N.W.P.H.C. 

R. 95 (97).—A mere right of suit for damages cannot be attached and 

1®*^^ sold in execution of a decree. 

_R. Kachwain v. Sarup Chand. 10 A. 462 (486).—In this case A granted to a 

Hindu widow a life-interest in the usufruct of certain lands. In exeou- 

1888 tion of a decree against A, his interest in the lands was attached and sold ; 

Beld, that the interest which A bad in the land was not a mere expectanov 
within the meaning of ol. (fc.) of 8. 266 of the Civil Procedure Code but a vested interest 
similar to that which a mortgagor or lessor has in lands mortgaged or leased; and that 
such interest is saleable. 

79 
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EXECUTION OF DECREE—(Con^inMed). 

-Discussed in Madho Das v. Ramji Patak, 16 A. 286 (292).—Money due by 

an agent or vendee of a judgment-debtor can be attached and sold as a 
debt, though the exact amount is not ascertained prior to attachmeot. 

— D. Har Shankar v. Baijnath, 23 A. 164 (165)—21 A.W.N. 50.—Where a 
person made over property to the Court of Wards, partly in consideration 
1901 of a present payment, and partly in consideration of an annuity payable 
to the vendor, held, .such annuity was property of the vendor which was 
capable of being attached in execution of a decree against him. 

-R. Wazir Ali u. Janki Prasad, 28 A. 671 (673)=3 A.L.J. 458 = A.W.N. (1906) 

183.—An Assistant Collector has power to cancel an illegal order passed 
1906 by him, and an auction-sale held subsequent to such cancellation is not 
thereby rendered illegal. 

-R. Sher Singh y. Sri Ram, 30 A. 246 (247)=4 M.L.T. 110-A.W.N. (1908) 

101 =5 A.L.J, 251.—A mere right to receive proOts not yet accrued due is 
not liable to be attached in execution of a decree. 

BOMBAY. 

-F. Bhaichand Khomchand y. Fulchand Harichand, 8 B.H.C R.A.C J. 150 

(151).—A claim for an account of the partnership by the representatives 
1871 of a deceased partne against the surviving partners is not a ‘ debt ’ within 
the moaning of S. 3, Reg. V of 1827. 

-R. Vasudeo Ebat u. Venkatesh Sanbhav, 10 B.H.C R. 139 (154).—A share in 

the undivided estate of a Hindu family may bo taken in execution, under 
1873 a judgment against the co parcener to whom such share belongs, at the 
in.stancc of his personal creditor. 

-R. Basappa Bin Malappa Aki y. Dundaya Bin Shivlingaya, 2 B. 540 

(541).—If, before the confirmation of a sale, the decree in execution of 
1878 which it was effected is reversed in appeal, the Court executing the decree 
ceaso.s to have jurisdiction to complete the sale and has no power to confer 
a title on the purchaser. 

-R. Queen Empress u. Tukaram, Rat. Unr. Cr. Cas. 137.—A Mjigistrate, as 

soon as he comes to know of his having passed an illegal sentence, ought 
1878 to make a reference to the High Court as quickly as possible, because 
vigilance must be exercised, as far as may be, to prevent any act of Court 
from causing wrong. 

-R. Mahalavu v. Kusaji, 18 B. 739 (744).—The sale of the equity of re¬ 
demption of certain lands belonging to an agriculturist is only inoperative 
1893 and it cannot be set up in a subsequent suit as a defence to the right of 
the original mortgagor's heir to redeem the mortgage. 

CALCUTTA. 

-R. Kalee Pudo Banerjee y. Choitun Pandha, 22 W.R.C.R. 214 (216). The 

purchaser at an execution-sale of a share in the property belonging to a 
1874 joint Hindu family has no right to recover possession of a definite quan¬ 
tity of land. 

-R, Bhoyrnb Chunder Roy v. Madhub Chunder Sen, 6 G.L.R. 19 (20). It is 

1880 only arrears of pension actually due that are attachable. 
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EXECUTION OF DECREE— 

-P. Dwarika Mobun Das v. Lukhimoni Dasi, 14 Ci 384 (385).—The uncertain 

amount that might or might not be due on partnership dealings (not 
wound up) cannot be attached. 


1893 

-R. 

1899 


Expl. Jagat Chunder Roy v. Iswar Cbunder Roy, 20 G. 693 (694).—The in¬ 
terest of one of the partners of a firm can be attached and sold in execu¬ 
tion of a personal decree against that partner. 

Haridas Acharjia Chowdhry u. Batoda Kishore Acharjia Chowdhry, 4 C. 
W.N. 87=27 C. 38.—“The word 'debt'in S. 266 of the Civil Procedure 
Code means an actually existing debt, that is a perfected and absolute 
debt, not merely a sum of money which may or may not become payable 
at some future time or the payment of which depends upon contingencies which may 
or may not happen.” 

-P. Maharani Dambar Koeri v. Rai Sham Kissen Dass, 9 C.W.N, 703 (705).— 

A monthly allowance that was given in payment of an antecedent debt 
and had already become an existing debt is attachable in execution. 


1905 


-R. Hiralal Rlukerji u. Pcemamoyi Debi, 2 C.L.J. 308.—Where an order has 

been improperly obtained from a Court, as for instance, without service 
1905 of notice of the proceedings upon the party sought to be affected, the 
Court has an inherent jurisdiction, as soon .as it is apprised of the fact, to 
recall the order, on the ground that the Court will not tolerate an abuse of its process. 

— R. Gurdeo Singh v. Cbandrikah Singh, 5 C.L.J- 611 (620)=35 C. 193 = 1 Ind. 

Gas- 913.—To*proceed to recall and cancel an invalid order is not simply 
1907 permitted to, but it is the duty of. a -Judge who should be always vigilant 
not to allow the act of the Court itself to do wrong to the suitor. 


-R. Baijnath Ram Goonka u. Nand Kumar Singh, 34 C- 877 (680)= 6 C. L.J. 

84 = 11 C.W.N. 803 —A Commissioner or a Revenue authority ha.? no 
1907 power to review bis order annulling a sale held for arrears of Government 
revenue. 


-R. 

1909 

-R. 

1910 


Bincharam v. Adyanath, 13 C.W.N. 966 = 10 C.L.J. 180 = 36 C. 936 
(F.B).— A debt is a sum of money which is now payable or will become 
payable in future by reason of a present obligation. 

Asad Ali Mokat v. Haidar Ali, 14 C.W.N. 918 = 12 C.L.J. 130.-An 
assignee of a decree for maintenance can execute it against the judgment- 
debtor in the same manner as the original decree-holder. 


When the claim has been merged in an actual judgment, the right under the judg¬ 
ment is assignable and the nature of the chose in action is generally immaterial. The 
judgment may bo enforced by the assignee in his own name. 

MADRAS. 


_R, paivatheesam v. Bapanna, 13 M. 447 (450).—The interest of a judgment- 

debtor in a partnership can be attached, the reason being that it is not a 
1890 possible or contingent interest within the meaning of cl. (k) of S. 266 of 
the Civil Procedure Code, but a vested interest similar to that of a mem¬ 
ber of a joint Hindu family : 14 C. 384, dissented from. 

_R, Emperor «. Cbinna Kaliappa Gounden, 29 M. 128 (143}=1 U.L.T. 31 = 16 

1905 [H.L J. 27 (P.B.). 

PUNJAB. 

- R. Ram Chand u. Diamond Jubilee Flour Mills Co., 100 P.L R 

1904 1905 = 10 P.R. 1909. 
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EXECUTION OF DECREE— (Con^inwed). 

^4) - Sale in—Transmission "of decree to another Court for execu- 

Hqji — Jurisdiction. Exposition of the principles and practice 
(1872) provided by the Code of Civil Procedure, Act VIIT of 1859, 
in the execution of decrees, by attachment and sale of property 
within, as well as without, the jurisdiction of the Court by which the 
decree is passed. 

Decree against A., in the Zillah Court of E.B. In consequence of 
the property of A. in that Zillah not realizing on sale the amount of the 
decree, the Judge sent a certificate to the Judges of three other Zillah 
Courts M. H. & D. in which other property of A. was situate, which had 
been attached. The proceeds of sale of the property in Zillah H. were 
also insufficient, and in Zillah D. the property of A. was sold to the 
manager of the decvee-liolder. a lunatic, who was ordered to find security 
for the proceeds of the sale before possession. Pending the completion oi 
the security, another decree-holder against A. obtained an attachment of 
A’s property in ZUlah D., and sold the property of A. bought for the first 
decree-holder, and the Court awarded possession to the second purchaser. 
In a suit on behalf of the first decree-holder for possession under the first 
sale, held : — 

First, that under the provisions of Ss. 248 to 272 in .the case of im¬ 
moveable property, the procees of attachment and the order for sale may 
be distinct and separate, and there may be a complete execution of a decree 
under an attachment without any order of sale. 

Secondly, that there was no irregularity in the Judge of Zillah E. B. 
transmitting the record to three several Zillah Courts at the same time 
for execution, as the first process of execution, namely, by attachment, 
could effectually stay the execution-sales in D. & H. until tlie result of the 
sale in M, was known. 

Thirdly, that, under the 286th section of Act VIII of 1859, the 
transmission of the record for execution by the Judge of ZUlah E. B., 
could, in the discretion of the Judge, be sent to the Courts M. H. A D. 
concurrently for execution ; and 

Fourthly, that the delay in lodging the security did not vitiate the 
sale. Saroda Prosavd Miillick v. Luchviccput Sing Doogur ... 

17 VV.R. 289=10 B L R. 214 = 2 Suther. 560 = 3 Sar. 77= 14 M LA. 529- 

CALCUTTA. 

1873 Notes.- R. Jugdeep Narain Singh r. Deen Dyal Lall, 20 W.R. 

-R. Fakuruddeen Mahomed Assan r. Official Trustee of Bengal, 7 C. 82.--Tbe 

judgment of a Foreign Court, obtained on a decree of a Court in Briti. 
India, is no bar to the execution of the original decree. 

-P. Krishtokishore Dutt y. Rooplall Dass. '8 C. 687 = 10 C.L.R 609. A decree 

1882 may be executed simultaneously in two or more districts. 



629 


EXECUTION OF DECREE-(Co»<inw«d). 

-F. Prangour Mozoomdar u. Himanta Kumari Debya, 12 C. 597 (598).— 

1886 Where a tenure has once been sold for its own arrears, it cannot be again 
put up to sale for the arrears due on account of a previous period. 

-P. Baijnath Goenka v. Holloway, 1 C.L.J, 315.—A decree may be executed 

simultaneously in two or more districts. When the Court which has 
1905 made the decree has transferred it for execution to another Court, it does 
not thereby completely lose all jurisdiction in respect of the execution 
thereof. 

MADRAS. 

-R. Vencatappiah V. Jagannadha Rao, 12 M.L.J. 24.—An execution application, 

in pursuance of a prior pending application, for sale of properties already 
1901 attached, may be treated as one to continue the prior execution proceed¬ 
ings. 

-R. Swaminatha v. Vaidyanatba, 28 M. 466 (P.B.) = 15 M L.J. 116.—Where 

a decree is transferred to another Court for execution, an application 
1905 under S. 234, C.P.C.. must be made to the Court which passed the 
decree, and not to the Court, to which it has been sent for execution. 


BOMBAY. 

-R. Girdbar Lai v. Fatehsing, 2 Bora. L.R. 32.—Where, owing to the nature 

of the estate, e g., a taloohdariestate, there could be no sale, and attacb- 

1899 ment is the only process open to the creditor, the attachment may operate 
as a complete execution. 

BURMA. 

-R. Maung Tha Dun v. Maung Thin. U.B.R. (1904), 1st Qr., Execution of 

Decree, 1.—A Civil Court may send a decree simultaneously to two other 

1904 Courts for execution and issue process in execution itself without waiting 
for the reports of the other Courts. 

CENTRAL PROVINCES. 

-R. Gorakhram v. Sivaiya, 13 C.P.L.R. 169 (170).—A Court which has sent 

its decree for execution to another Court does not thereby become 
functus officio. 

(5)-In a suit by A. against B. for arrears of rent, a decretal order 

was obtained by A. against B's widow ; B. having died pend- 
(1872) ing the suit. Under this decree execution of the decree was 
obtained, and the interest of the widow was sold under 
Act XI of 1859. The amended certificate stated that the estate was 
sold by virtue of the decree. Held, reversing the decree of the High 
Court, that the sale was not of the widow’s personal interest, but as the 
representative of her husband’s estate. The General Manager of the Baj 
Durbhunga v. Maharajah Coomar Rarmput Sing ... 17 W.R. 459== 10 B. 

L.R. 294==2 Suther. 575=3 Sar. 117= 14 M.I.A. 60S. 

PRIVY COUNCIL. 

NOTES.--R* Baijun Doobey v. Brij Bhookun Lall Awusti, 24 W.R. 306 = 

2 I.A. 276=1 C. 133 (P.C.).—Whersa mother of a Hindu (deceased) sues 

1875 widow for maintenance, and obtains a decree against her, what could 

be sold in execution is the widow's interest in her husband’s estate. But 
when a widow is sued in her repeesentative character, and her husband’s property is 
sold in execution, the purchaser takes an absolute estate. 
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EXECUTION OF DECREE—(Ccwiimued). 

-R. Bissessur Lall Sahoo v. Luchmessur Singh. 8 C.L.R. 477 (P.C.).—In exe¬ 
cution proceedings the Courts will look at the substance of the trans- 

1879 action, and will not be disposed to set aside an execution upon mere 
technical grounds when they find that it is substantially right. 

BOMBAY. 

-D. Akoba Dada v. Sakharam. 9 B. 429 (431).—A widow does not represent the 

estate so as to bind the son when the existence of the minor son is from 

1885 whatever cause altogether ignored, and there is nothing on the face of 
the proceedings to show that she is sued as representing the minor son. 

-R. Jairam v. Joma, 11 B. 361 :364).—The property in question having been 

declared liable for the debt incurred by the father, held, the intention was 

1886 that the estate in its entirety should be sold. The minor sous were, 
therefore, bound by the sale, unless they could prove that the father s 

debt had been incurred for an immoral and improper purpose. 

-F. Hari v. Narayan, 12 B. 427 (430).—A decree was obtained against a minor 

as represented by bis mother and guardian, but an application for execu* 

1887 tion was, by a mistake, made against the mother personally but not 
against her as representing the minor. Held this was an application 

according to law so as to keep the decree alive, the mother having, in reality, represent¬ 
ed the son, though the application was, by mistake, directed against her personally. 

-R. Davalava u. Bhiraaji Dhondo, 20 8.338(343. 344).—To a suit for pos¬ 
session of certain property mortgaged by A, the latter’s widow and a 

1895 minor son represented by the widow were alone parties. A decree having 
been passed for possession, the daughters of A sued for their shares in the 

property on the ground of their not being made parties to the suit. Held, that the 
decree being one against the estate of A and not one personal against A’s widow or son. 
it bound the whole estate of A, and the daughters could not get their shares. In this 
suit the parties were Mahomedans, and it was held that the principles enunciated in 14 
M.I.A. 605 were applicable to Hindu and Mahomodau families alike. 

- R. Achut u. Manjunatb, 21 B. 539.-A judgment-debtor having died, his 

widow alone was placed on the record as the representative, and not the 

1896 minor sons; certain property belonging to the estate of the judgment- 
debtor was sold, and the sale-certificate stated that the right, title and 

interest of the judgment-debtor were sold. In a suit by the sons for their shares in the 
property sold on the ground of their not being made parties-representatives, held that 
they were bound by the sale, their mother having, as their natural guardian in posses 
sion of the property, been on the record, and the interest of the judgment-debtor an 
not that of the widow having been sold. 

-R. Devji v. Sambhu. 1 Bora. L.R. 627-24 135.-In determiaiog the 

effect of an execution-sale, tbo Courts look to the substance of the ^ ^ 

1899 matter and have declined to hold themselves fettered by any incorrec 
description or by any informality in procedure which can have had no 

practical influence on the result. 

1900 -R. Joharmal v. Eknath, 3 Bom. L.R. 322 (344). 

CALCUTTA. 

1873 -D. Jugdeep Narain v. Deen Dyal, 20 W.R. 174. 


1874 


R. Lalla Bissessur Dyal t). Doolar Chand, 22 W.R. 181 (182). In 

the Court refused to go to facts lying behind a sale certificate for 
purpose of contradicting its terms. 
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EXECUTION OF DECREE-(Con/inwcd). 

-P. Mohima Chunder Roy v. Ram Kishore Acharjee, 15 B.L.R. 142 = 23 W.R. 

174.—Where a suit is brought against a widow in respect of a debt due 
1873 by the busbaod, the decree against her is not a decree against her per¬ 
sonally, but one against her as representatiro of her husband’s estate 
and may be executed as such. 

-Expl. Rajah Rughoo Nundan Singh Babadoor v. Robert Wilson, 23 W.R. 301 

(302).—14 M.I.A. 605 was a decision with reference to the description of 
1875 title which passed, and it does not apply to a case where properties are 
distinctly specified in the certificate. 

-R. P. Mussamut Nuzceran u. Moulvio Ameerooddeen, 24 W.R. 3.—Though a 

sale notification advertises the right, title and interest of the widow for 
1875 sale, yet if it refers to the decree against the husband in satisfaction of 
which the sale is made, what passes at the sale is the entire estile of the 

husband. 

-R. Halkhory Lall y. Sheo Churn Lall, 24 W.R. 109.—Where, on the death 

of a defendant, (father-in-law), his daughter-in-law was brought on the 
1875 record as representative, and certain properties were sold in execution as the 
properties of the daughter-in-law, held, that the property of the father-in- 
law did pass to the purchaser, though the daughter-in-law was not bis heir under 
Hindu Law. 

-R. Hir Ashruf Ali v. Roy Lutebmiput, 2 C.L.R. 223 (243) =4 C. 142 (F.B.).— 

When a Mabomedan, dying indebted, leaves bis property in possession 
1678 of one of two or more heirs, the sale of that property under the consent 
decree obtained by a creditor of the deceased against the heir in possession 
will not pass the shares of the absent beirs. 

-F. Jotendro Mohun Tagore v. Jogul Kishore, 7 C. 357=9 C.L.R. 57.—The 

determination of the exact interest passing at a sale under the words 
1681 " right, title and interest ” of a Hindu widow in properties, depends upon 

the question whether the suit was brought against the widow upon a 
cause of action personal to herself, or upon one affecting the whole inheritance of the 
property in suit. 

-’R. Hardai Naraiu v. Haruck Dhari Singh, 12 C.L.R. 104 (115).—14 M.I.A. 

605 referred to as to the interpretation to be put on execution-proceedings, 
1382 when the wording leaves room for doubt as to the interest which they 
affect. 

-R. Sotish Chunder Lahiry v. Nilcomul Lahiry, 11 C. 45 (50).—If the decree 

was against the widow as representing her husband’s estate, it would 
1884 bind that estate, whether she herself or the adopted son was the proper 
representative. 

_.R. Norendra Nath Pahari v. BhupendraNarain Roy, 23 C. 374 (388)—A loan 

having been originally contracted by A, and renewed by B (A's widow and 
1898 executrix), before she adopted C, by mortgage of property belodging to 
the estate of A and a decree having been passed for the debt against the 
estate of A. it was held that such decree was not a personal decree against B, bub one 
binding on the estate of A, notwithstanding the fact that C was not made a party to the 

_ B, Roy Radha Kissen B, Nauratan LaU, 6 G.L.J. 490 (819).—It is important 

to consider the form of the suit and to construe whether the suit is framed 
1907 so as only to claim a personal decree against a limited owner or a decree 
which binds the entire inheritance. 
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EXECUTION OF DECREE—(Continw^d). 

M&DR&S. 

_r; in Foot- 7 iote under Venkataramayyan f. Venkatasubramania Dikshatar, 

1 M 370 (374).—Justice Bustee^.—If defendants are sued as 
1877 representatives, and executions had under decrees against them, the inter. 

ests of the persons whom they represent pass by the sale, notwithstand¬ 
ing the fact that such persons are not made parties to the suit. 

_D Siva Bhagiam u. Palani. i M. 401.—A Hindu mortgaged family property 

and died leaving a widow and a son. The son died leaving a widow, the 
1882 defendant. The mortgagee sued the father’s widow as his representaUve 
and the plaintiff bought the property in execution of the decree against 
her. The plaintiff was dispossessed by the defendant and now sued for the property. 
Held, the defendant was not bound by the decree or sale and that plaintiff could no 


recover. 

1882 


R. Iliiri Vydianatbayjan v. Minaksbi. 5 M. 5- 


_D Subbanna r. Venkatakrishnan. 11 M. 408.-A creditor got a decree based 

on a mortgage bond by S- against S’s mother, whom he believed to be 
1888 his heiress, without knowing of the existence of an adopted son of S ; tbe 
son resisted the execution. The creditor sued for a declaration that the 
estate was bound by the decree. Held, that the estate of S was not properly represented 
in the former suit and that the ?uit should fail. 

_R. Kadir Mohideen Marakkayar y. JIuthukrishna Ayyar, 12 “.L-J. 368 = 

26 M. 230 (2351.—The Judicial Committee in 14 M.I.A. held t a , 

1902 though the deceased left him surviving a son. who must be taken to 

his legal representative and not the widow, yet the sale in executions 
the decree in that suit was not of the widow’s personal interest, but of that of the r 
presentativo of her deceased husband, notwithstanding that the suit was no 
or continued against the son. who in law was the true legal representative of 

deceased. „ 

_R. Veorabhadra Aiyar u. Marudaga. 1 M.W.N. 799 = 8 Ind. Cas. 1072=9 M- 

LT.235.— The real question in these cases is what, in fact, was pu P 

1910 sale and sold or. putting it most in favour of the Inlting 

liable to be sold and what, in fact, was actually sold. In m g 

this question the Courtis not confined to any one fact. ^ ®iysive. 

doubt, the most important as the instrument conferring title u is n 
The frame of the suit, the judgment, tbe decree, the execution-proceedmgs 
tisements for sale, the adequacy or inadequacy of the purchase money an 
of tho parties, are all circumstances which may legitimately be consi ere 

of this nature. 

SIND. 

-F. Thakmul Tejmal u. Balomal Lekhraj. 2 Sind L.R. 55 

mortgage-decree-holder had the widow and minor 
1909 debtor brought on record as his legal representatives 
appointed guardian-ad-litem of the minor, but e 
place for want of bidders: and he put in a second application ^ but no 

the mother was described as the guardian of the minor and proper les p^gd by 

notice had been sent to the Nazir, held that, even if the minor were n 
the Nazir, yet the estate of the deceased was sufficiently represente y . fiction 
that the requisites of S. 234. C.P.C.. were complied with, and the Court had jurisd. 

to proceed against the estate and the whole estate passbd m the sale. 
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EXECUTION OF DECREE-(Con/m««d). 

(6) 'Orders of the Privy Council how executed—Duty of Loioer 
CoxirU. A party, desirous of taking out execution of an order 
(1872) or judgment of Her Majesty in Council, ought to apply to the 
Court from which the appeal was finally preferred to the 
Judicial Committee of the Privy Council, under S. 14 of Act II of 1863, for 
execution. Such Court ought, thereupon, to give directions to the Court 
of first instance for execution. 

It ought not to be understood that a declaration of Her Majesty in 
Council is not equivalent to an order. It is the duty of an Appellate 
Court frequently, and all that it can do, to make a declaration, and then 
the form in which that declaration in conceived, and the words in which 
the order is framed, amount to a direction to the Court below to clothe 
that declaration in the proper form of a mandatory order, and to give 
effect to the mandatory order so expressed. It must not be supposed that, 
if any difficulty arises in that form or any difficulty is sought to be pro¬ 
duced from having recourse to that non-existent ground of objection, the 
Judicial Committee will fail in recommending such obstructiveness to be 
dealt with in the most serious and stringent manner. In re Barlow v. 
Qyde ... ... ... .. 18 W.R. 175=3 P.R. 1872. 

CALCUTTA. 


NOTES.^_—-R’ Bajah Raj Krishna Singh Bahadoor v. The Collector of 

Mymensing, 19 W.R. 232.—Where a decree makes a declaration that the 
1673 boundary-line laid down in the survey-map as the boundar.v-linc of the 
decree-holder's estate, is not the true boundary line, he is not entitled to 
have the line erased from the map or to have the decree proclaimed on the spot where 
the estate is situate. 

BOMBAY. 

_R, SonBai v. Ahmedbhai Habi Chai, 9 B.H.C. 398 (402).—When an order of 

High Court is on a matter of practice and decides nothing as to the merits 
1872 of the case, the High Court ought not in the exercise of a sound discre¬ 
tion allow an appeal from that order to be forwarded from the High Court 

to the Privy Council. 

( 7 )_ Jurisdiction—Striking off — Execution-petition —Act V of 1836. 

A Zillah Judge referred a decree of his Court to a Principal 

(1872) Amcew for execution under Act V of 1836. The latter 

Court executed the decree several times between the years 


1839 and 1862, striking the case off his file every time the execution pro¬ 
ceedings came to an end by the realization of some portion of the amount 
due under the decree. On the last order for execution by that Court, it 
was contended that, once the case was " struck off” his file, the jurisdic¬ 
tion of the Principal Sudder Ameen cam^e to an end so as to necessitate a 
fresh reference from the Zillah Judge for purposes of further execution. 
Deld, tbe jurisdiction of the Principal Sudder Ameen did not cease so as 


80 
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to necessitate a tresh reference; the ‘striking off ” being only for purposes 
of disposal of pending cases. Gourmoyiee Dossee v. Jogutindronarain 

18 W.R. 319 = 5 Sar. 696. 

(8) - Question whether execution-proceedings were bona fide— Proce¬ 

dure — Evidence—Mistake in step advised — Effect — Limitation. 
(1873) In considering whether certain execution-proceedings were 
hona fide or not, their Lordships cannot confine themselves to 
one particular attempt to revive execution, but must look at the whole 
course of the proceedings; and where they find that the first proceeding 
had been prosecuted with effect, and that, in a third attempt against 
which the judgment-debtor set up limitation, the decree-holder had 
successfully opposed him in two Courts, then there is strong evidence of 
a hona fide desire to execute the decree. 

Even where a proceeding is ineffectual because of some mistake m 
the particular step advised, if it was taken to enforce the decree, it pro¬ 
tects the decree-holder from the operation of the Statute of Limitations. 

Benoderam Sein v. Brojendro Narian Hoy, 21 W.R. 97 = 13 B.L.R. 169 = 

3 Sar. 328. 

(9) - Striking off execution-proceedings and attachments, effect of 

Conveyance hy judgment-debtors. The prohibition against an 
(1873) alienation pending an attachment avoids a conveyance only 
as against the execution-creditor or some person claiming 

under him. 

If an attachment has been permanently struck off and a new attach¬ 
ment becomes necessary, an alienation by the judgment-debtor between 
the tvvo attachments will bo valid. 

In India, the striking an execution-proceeding off the file is an act 
which may admit of different interpretations according to the circum¬ 
stances under which it is done. Accordingly, a general rule which would 
govern all cases cannot be laid down ; but, when a very long time has 
elapsed between the original execution and the date at which it is struck 
off, it should be presumed that the execution was abandoned and ceased 
to be operative unless the circumstances are otherwise explained. -Pw 

domonee Dossee v. Hoy Muthooro.nath Chowdhry 

20 W.R. 133= 12 B.L.R. 411=3 Sar. 268 . 

CALCUTTA. 

Notes. -F. Goonjessur Koonwar w. Luchmee Nacain Sing, 20 W.R. 418.^^ 

Where the only information available is that an attachment 9 years o 
1873 made in the execution of a decree which is more than 12 years old 

pending, the Court may assume that the execution proceedings a 
ermiuated and that the attachment had been removed. 
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-R. Soondut Sing w. Musst. Buhooria Alum Bashee Kooer, 24 W.R. 36. 

Where a dpcree-holdet was required to furnish security but she was 

1875 unable to do so and the execution case was struck oS the file, the eSect of 
the order was held not to amount to a removal of the attachment. The 
effect of the order was to leave intact all the proceedings which had been taken up to 
that stage. 

-D. Moharanee Indurjeet Kooer v. Luchmun Singh. 24 W.R. 56.—The Privy 

Council decision in 20 W R. 133 does not include a case in which the 

1875 delay is caused by the decree-holder’s willingness to give bis debtor every 
indulgence and every opportunity of paying his debt. 

_R. Musst. Matonginy Dassee u. Chowdry Junmunjoy MulUck, 25 W.R. 513.— 

The mere validity of a prior attachment does not render null and void 
alienations made while it is pending. 

_R. Mahomed Azbar v. Raj Cbander Boy, 21 C. 354 (358».—In the case of 

20 W.R. 133 the Judicial Committee considered the effect upon an 

1894 attachment of the striking off of the execution case in which the attach¬ 
ment has been made, and came to the conclusion that no hard and fast 
rule could be laid down and that each case must be dealt with by itself. 


R. 


1896 


Mohunt Bhagwan Ramanuj Dass ti. Khetter Moni Dassi, 1 C.W.N. 617. 
—The striking an execution-proceeding off the file is an act which may 
admit of different interpretations according to the circumstances of the 


case. 


_U Durga Das v. Umatul Hosein. 9 C.L-J. 239.—The Court to which a 

decree is sent for execution must, on the termination of the proceedings 
1908 in that Court, certify to the Court which passed the decree the result of 
those proceedings, and. after such a certificate, it is necessary that, in 
order that the decree-holder may subsequently proceed to execute the decree, he should 
make an application to the Court which passed the decree so that the decree may again 
be sent back for execution to the other Court, but it was not the intention of the 
Legislature, nor does it follow from this procedure, that, when an application for 
execution has been sent back a second time to the same Court for execution 
against the same property, it most be held that the attachment of that property 
which was made in the proceedings in execution in that Court of necessity came to an 
end when that case was struck off. The same effect should follow in the case of the 
ceedings taken in execution in the Courts to which the decree had been sent under 
S 223 of the Code as would have followed if the proceedings bad been taken in the 
Court which passed the decree, and the same principles should apply. 


1909 


B, Manorath Das v. Ambika Kanta Bose, 9 C.L.J. 443 (452)=13 C W.N, 
538—1 Ind. Cat. 57,—The mere fact that an execution-proceeding has 
been struck off does not indicate the final determination of the execution 
proceedings in that Court. 

_Shah Mosihuddin v. Sbeo Logan, 2 Ind. Cai. 265.—Where the High Court 

ordered that certain execution-proceedings should be stayed and the case 
1909 struck off when the security was given, the Court cannot be taken to have^ 
deprived the decree-holder of any rights that he already bad. 
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MADRAS. 

-R. Rangaswami Chetti u. Periasami Mudali, 3 M.L.J. 211 = 17 M. 58—Where 

a decree is attached in execution of another decree, and the execution- 
1893 proceedings in the latter are struck ofi on the ground that no further steps 
were taken, without notice to the decree-holder, a bona fide auction-pur- 
chaser of the property of the judgment-debtor of the attached decree is entitled to it, 
notwithstanding any alienations to third parties after the execution-case is struck off 
and before the sale. 

R. Srinivasa Sastrial v. Sami Rau, 17 M. 180.—After a decree-holder obtained 
an order of attachment, his execution petition was struck ofi for want of 
1893 a necessary aflidavit. Subsequently, when he applied for sale, the Court 
directed a second attachment. Held, those facts did not disclose an inten¬ 
tion to abandon the attachment. 


ALLAHABAD. 

-R. Hafiz Suleman v. Sheikh Abdullah, 16 A. 133 1135) = 14 A. W.N, 13.—If. at 

the date of an assignment of a decree, the judgment-debtor’s property is 
1894 already under attachment, it is not necessary for the assignee to apply for 
a fresh .attachment. But if the question is raised on a second attachment 
of property previously attached, it lies upon the decree-holder or assignee to show 
that his second application is unnecessary by reason of the first attachment being .still 
subsisting, .and that the first attachment had not been taken ofi. 


-R. 

1900 


Kisben Lai v. Charat Singh, 23 A. 114.—Where a party prosecuting a 
decree is compelled to take out another execution, his title dates from the 
second attachment. 


OUDH. 

-R. Ram Das. v. Ram Tahal Das, 8 O.C. 152.—The inference that an attach¬ 
ment has been removed ean be drawn only whore the execution-case is 

1905 struck ofi after a complete termination of the case and the execution- 
proceedings are put an end to. 

(10)- Bevcnttc-salc set aside after judgment-deb tor’s interest in sur¬ 

plus sale-proceeds has been sold in execution—Refund of pur- 
(1875) chase-money—Voluntary payment. Certain property, to which 

defendant was entitled as a co-sharer, was sold at a Bevenue 
sale. Surplus sale-proceeds, amounting to Rs. 35,000, after satisfying the 
arrears of revenue, was held in deposit by the Collector to the credit of 
defendant on account of his share. Certain creditors of the defendant 
attached the right, title and interest of the defendant in the said sum of 
Rs. 35,000; and at the Court sale which followed, plaintiffs purchased the 
same for Rs. 8,000, which, having been paid into Court, was distributed 
among the said attaching creditors. Defendant, thereupon, brought a suit 
for cancellation of the original Revenue-sale and finally succeeded m 
getting the same cancelled. The said sum of Rs. 35,000 which had been 
in deposit with the Collector was, thereupon, returned to the purchasers 
at the Revenue-sale. Plaintiffs brought the present suit against defendant 
for recovery of the Rs. 8,000 paid by them into Court and distributed to 
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the attaching-creditors of defendant. They grounded their claim on the 
cancellation of the Revenue-sale, in consequence of which they could not 
realise the Rs. 35,000, the defendant's interest in which they had pur¬ 
chased at the Court-sale. Held, that the doctrine of Courts of Equity— 
that a plaintiff who comes into Court to be relieved from his own act or 
the act of one whom he represents, on equitable grounds, must do equity 
and submit to those equitable conditions which the Court may deem fit to 
impose on its grant of relief—was not applicable to this case, because it 
was not the defendant that sought the aid of the Court, but he was sued 
as defendant, and the money sought to be recovered had not been paid 
under any contract of his, or in any transaction to which he was a consent¬ 
ing party but under proceedings taken m invihcm. 

Held, also, the plaintiffs having, with their eyes open, purchased the 
defendant’s interest in the surplus sale-proceeds subject to the contin¬ 
gency of his (defendant’s) succeeding in a suit to set aside the revenue- 
sale, in which event that interest would become nil, they were not entitled 
to get back the Rs. 8,000 which they paid on account of their purchase. 

Held, also, that the payment made by the plaintiffs was voluntary, 
and that, though the defendant might have benefited by it, he was not 
legally bound to repay the money to the plaintiffs. Bam Tuhul Singh v. 

BisesivciT Lcill Scihoo ... ... 23 W.R. 305= IS B.L<R. 208 = 2 I.A. 

131 =3 Sar. 477 = 3 Suther. 136. 


CALCUTTA. 

NOTES.-R- Dorab Ally Khan r. Khajah Mohceooddeen, 1 C. 55 (62).—If a 

sale-certificatc is issued, and property sold is put in possession of the 
1875 purchaser by the Sheriff, the purchaser is evicted from the land by a 
title to which the covenants in the sale-certificate do not extend, and he 
cannot recover the purchase-money either from tbo Sheriff or the judgment-creditor 
at whose instance the sale took place. 

-R. Srecnarain Bagchec v. Smith, 4 C. 807 = 4 C.L.R. 148.—On the setting 

aside of a rent sale of a putiii tenure, all the subordinate tenures, compris- 
1879 ed in it, that had been extinguished by sale, are revived ; and the holder 
of such a subordinate tenure can recover possession of his holding from 
the purchaser at the sale or his assignee, though such assignee is no other than the 
purchaser at a sale, io execution of a decree against such holder, of an under-tenure, 
comprising such subordinate tenure, which such holder had himself taken from the 
purchaser at the original sale. 

_.R. Bindubashini Dassi v. Harendra Lai Roy, 25 C. 305.—The plaintiff, who 

was mortgagee ol uPatnee Toluj, paid, pending disposal of a litigation 
1897 between himself and his mortgagor, a certain sum of money to protect the 
patnee taiuq from sale for arrears of rent due to the landlord, and then 
sued for the amount from the mortgagor. Held, this was not a voluntary payment,, 
and that the plaintiff was entitled to recover the same; because the payment not only 
benefited the mortgagor, but also protected his estate from sale. 
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-F. Roop Channessa Bibi v. Bejoychand Mabatap, 3 C.L.J. 288 (290^—It is 

well settled that there is do obligation, expressed or implied, to repay, in 
1905 the case of a voluntary payment by A of B’s debt, still less will the action 
lie when the money has been paid, against the will of the party for whose 
use it is supposed to have been paid. 

-R. Jlohendra Ghoshal t). Bhuban Mardana, 14 C.W.N. 945 = 6 Ind-Cas. 810. 

—A too liberal construction of S. 70. Contract Act, would render the enact- 
1910 ment contained in S. 69 almost a surplus.age, and the qualifying words. 
‘‘ who is interested in the payment of the money ” entirely nugatory. 

BOMBAY. 

-R. Framji Besanji Dustur v. Hormasji Pestanji Framji, 2 B. 258 (265).’— 

Certain shares of the judgment-debtor in a Company having been attached 
1877 and sold as bis property, the sale-warrant and proclamation containing 
assertions that he was the owner of the shares, whereas it turned out that 
he had no interest at all therein, held that the purchaser was entitled in a separate suit 
to have the sale set aside and to a return of the purchase-money paid by him. 

-R. Gadgeppa Desai u. Apaji Jivanrao. 3 B, 237 (240).—Where H, a Hindu 

widow, while in possession of her husband’s estate, borrowed money for 
1879 payment of the revenue on the estate, and subsequently adopted a son 
and died, and the lender sued to recover the debt from the son or the 
estate, held thac the defendant was under no legal obligation to pay and that the estate 
too was not liable. 

1893 -D. Lomba Gomaji v. Vishvauat .Amrit Tilvankar, 18 B. 86 (90). 

-R. Nathu V. Bulwant Rao. 27 B. 390 (393) =5 Bom. L.R. 301.-It isnotio 

every case in which a man has benefited by the money of another, that an 
1903 obligation to repay that money arises. The question is not to be deter¬ 
mined by nice considerations of what may be fair or proper according to 
the highest morality. 

-R. Janki u. Mahadu, 9 Bom. L.R. 710 (714).--In 2 I.A. 131, the Privy Coun¬ 
cil declined to apply the equitable principle to the appellant before 
1907 them, because they said the money sought to be recovered from him has 
not been paid under any contract of his or in any transaction to which 
he was a consenting party. 

---R. Vrijbhukandas v. Dayarani, 32 B. 32 (34).—Where a widow mortgaged 
properties inherited from her son, and. after the property was destroye 

1907 by the floods, the mortgagees rebuilt the properties with their own money. 
held that the mortgagees must be presumed in law to .have spent t e 

money unauthorlsedly so far as the reversioners are concerned. 

--F. Jyani Begam v. Umrav Begam, 10 Bom. L.R. 764 (767) = 32 B. 612. 

1908 Point same as in 27 B. 390, supra. 

ALLAHABAD. 

1883 -^R- Munna Singh v. Gajadhar Singh, 5 A. 577 (587) (F.B.) 

3 A.W.N. 130. 

--R. Chedi Lai v. Bhagwan Das, 11 A. 234 (243)=9 A.W.N- 67 In 

entitle a person to compensation from another, under S. 70 of the n 
1888 tract Act, he must hold such a relation to that other as either directly o 
create, or reasonably to justify, an inference that, by some act done 
such other, he was entitled to look, for compensation, to him for whom it was done. 
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-R. Girraj Singh y. Mul Chand, 29 A. 627 (631) = 4 A.L.J. 511 = A.W.N, 

1907 (1907h 214. 

-R. Janki Prasad Singh v- Baldeo Prasad, 30 A. 167 (169) —A.W.N. (1908), 

58=5 A.L.J. 163 —Where plaintifis, alleging themselves to be purchasers 

1908 of the mortgagee’s rights in certain lands, paid ofi a decree against the 
mortgagee in order to save the property from sale, held that they wore not 

entitled to recover the amount paid. 

MADRAS. 

-R. Yogambal v. Nyua Pillai Jlarkayar, 6 M.L.T. 162 = 3 Ind. Cas. 110 = 33 

M, 15.—S- 70 of the Contract Act applies where the claimant does anything 

1909 for another person, not intending to do so gratuitously, and the other 
person enjoys the benefit thereof, 

BURMA. 

_Maung Tun y. MaNgan, 3 Ind. Cas. 672=5 L.B R. 58 (F.B.).—When 

moveable property is sold in execution of a decree, and it is subsequently 

1908 found that the judgment-debtor had no saleable interest in the property, 
and the purchaser is thereupon deprived of the property, the purchaser is 
not in the absence of fraud, entitled to recover the price paid from the decree-holder. 

CENTRAL PROVINCES. 

_R Shriram Ramdeo v. Harbaji, 12 C.P.L.R. 4 (6).—S. 70 of the Contract 

Act is not to bo read .so as to justify the officious interference of one man 

1897 with the affairs or property of another man. or to impose obligations in 
respect of services which the person sought to be charged did not wish 

to have tendered. 

OUDH. 

_p Najju Khan u- Ram B.ili. 7 O.C. 14B (150).—The defendant was the 

first mortgagee of a village. Under the terms of the mortgage, he was 

1904 entitled to possession and he was in fact in possession, when the plaintiffs, 
who were puisne mortgagees of half of the village and who wished to prove 
that they were in possession paid into the tahsil certain sums of money on account of 
the land revenue on the village, for which the defendant was responsible, and the defend - 
ant was given the benefit of the payments made by the plaintifis. The plaintiffs sued 
the defendant for recovery of the amount of their payment. 

Held that, under the circumstances, neither according to ‘ the rules of justice, 

jtyand good conscience,” nor under the provisions of S. 69 or S. 70, Contract Act, 

were the plaintiffs entitled to recover the amount of their payment. 

_ ^esne profits subsequent to date of suit—Interest not award¬ 
ed by decree—Question relating to execution. S. 11 of Act 

(1873) XXIII of 1861. In a suit for land and mesne profits up to 
date of suit, the Court gave a decree for land and profits up to 
date of suit, bub was silent as to profits subsequent to the date of suit. In 
execution, the decree-holder claimed the mesne profits subsequent to suit 
with interest thereon and interest on the-amount of mesne profits already 
decreed. The defendant having appealed against the decree, prayed for 
a stay of execution pending the result of the appeal, and gave a security- 
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bond undertaking to account for mesne pro6ts subsequent to suit. 
Plaintiff having now put in an application for execution for such subse¬ 
quent mesne profits, and interest thereon as well as for interest on the 
amount of mesne profits originally decreed, the defendant contended that 
the decree having been silent both as to subsequent mesne profits and 
interest thereon. He relied on S. 11 of Act XXIII of 1861 (Civil Proce¬ 
dure. Code Amendment). 

Halil, (l) that the giving of the security bond made the question 
relating to subsequent mesne profits one relating to execution of the 
decree, within the meaning of S. 11 of the above Act and that, in any 
event, it precluded the defendant from raising the objection that mesne 
profits were not payable under the decree ; 

(2) there having been a consemx(,H of decisions in the Indian High 
Courts that S. 11 of Act XXIII of 1861 meant that, where a decree is 
silent as to subsequent mesne profits or interest, the same could not be 
recovered in execution ; the Judicial Committee held that construction as 
settled law. and refused to run counter to such a long course of decisions 
and settle the question in execution, whatever their opinion might have 
been if the question had been res Integra. Sadasiva Pillai v. Bamalinga 

Pillai ... 24 W R. 193= 15 B.L.R. 383 = 2 I.A. 219 = 3 Sar. 519 = 

3 Suther. J90. 


ALLAHABAD. 

JJOTES.-R. Dcbi Rai v. Gokal Prasad. 3 A. 565 (F.B.).—An agreement between 

the parties to a suit altering the decree in regard to the mode of payment 
1881 and the interest payable, cannot be executed as a decree : the mere feet 
that the judgment-debtor allowed execution to proceed for some time 
without objection would not estop him from objecting to its continued executiou. 

-R. Ramlakhan Rai u. Bakhtaut Rai, 6 A- 623 {625). (Following 

1RR4 

3 A. 585, supra.) 

-R. & F. Muhammad Sulaiman t:. Jhukki Lai, 11 A. 221=9 A.W.N. 53.— 

When a compromise is duly made and sanctioned by the Court executing 
1888 the decree, neither party can recede from it, and such compromise ® 
executed ; when once the parties act upon it, they are estopped in su 
quent proceedings from questioning its validity. 


CALCUTTA. 

-R. Shaik Abdool Ali v. Mussamat Asruffun, 25W.R. 215.—It is settle ^ 

that where the decree is silent touching interest or mesne profits su 

1876 quent to the institution of the suit, the Court executing the decree canno 
assess or give execution for such interest or mesne profits. 

_R, Seth Gokul Dass Gopal Dass v. Murli and Zalim, 3 C. 602 ( 609 ) —Where 

a decree is silent as to future interest, interest could not be recovere 
execution, but it might be recovered as damages by a separate suit. 

_R, Sheo Golam Lall v. Beni Prosad, 5 C. 27 (30) =4 C.L.R. 29.—here 

ment-debtor enters into an agreement with his judgment-credi r ^ 

1879 decree and the Court sanctions such agreement, neither party is a i 
to recede from it. 
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-F. Ram Manickya Dey v. Juguoaath Gope, 5 C. 563.—Where a decree is 


1679 


silent as to the date up to which mesne-profits are to run, mesne-profits 
can he reckoned only up to the date of suit. 

-F. Gogun Chundet Sirkar v. Laidlay, 5 C.Ii.R. 189 (191).—Where, execution 

of a decree for possession of certain land having been stayed, the defend- 
1879 ant, pending an appeal to the Privy Council, continued in possession 
having furnished security for the due performance of the order to be 
made by the Privy Council, and the appeal was subsequently dismissed without any 
order as to mesne-profits, held, on the authority of 21 W.R. 193, that, under the 
circumstances, the decree-holder was entitled to mesne-profits from the date of the 
decree until he was put in possession. 

-R. Gauti Prosad Koondoo v. Roily, 9 G. 112 (I15) = 12 C.L.R. 41. When 

mesne-profits are left to be determined in execution, the Court executing 
the decree may vary the decree as to the rate of mesne-prcfits. 

_R. Chunder Coomar Roy u. Gonesh Chunder Dass, 13 C. 283 (286).—Where 

a decree is silent as to mesne-profits, though the plaintiff sued for land 

1889 and mesne-profits, the Court executing the decree cannot entertain a 
claim for^mesne-profits. 

_R, Mod MohuQ Sirkar v. The Secretary of State for India in Council, 17 C. 

968 (970)._When a decree, in a suit for land and mesne-profits, is silent 

1890 as to mesne-profits between the date of the institution of the suit and 
delivery of possession, a separate suit therefor is not barred by Ss. 13 and 

244, Civil Procedure Code (188-2). 

_R_ Ashutosh Bannerjee v. Lukhimoui Debya. 19 C. 139 (F.B.).—Future 

maintenance awarded by a decree can be recovered, when falling due in 
execution, without further suit. 


1882 


1891 


-R. & P. Thakooc Dyal Singh v. Sarju Pershad Miaset, 20 C. 22 (21).— 


1892 


P. 


1897 


Point .same as in 11 A. 228, supra, 

Madhusudhan Chackei;))utty v. Kailash Chunder Bcahmacbati, 2 C.W.N. 

254 ,_Where the holder of a mortgage-decree, after selling the mortgage 

property in execution of his decree, applies for execution against the other 
properties of the )adgmeot-debtor for realization of the balance without 
oceeding under 8. 90, Transfer of Property Act, and the application is allowed and 
Subsequently struck off, and the judgment-debtor though served with notice raises no 
*b’ecSon to the execution, he is estopped by his conduct from objecting to a subsequent 
Mfoution on the ground that no decree under 3. 90 has been obtained. 

_Coventry t>. Tulsbi Pershad Narain Singh, 31 C. 822 (826).—Where a legal 

representative of a judgment-debtor allows execution to proceed actively 
ig(t4 for ® y®*' without the slightest objection, and has twice successfully 
obtained stay of sale on the ground that he would satisfy the decree, if 
were allowed, and approbated the execution-proceedings by paying the decree- 
^'^Tder a part of the debt and has induced him to consent to time being granted for 
the balance, ha is estopped to say that the decree is incapable of execution 

paying 

gainst him. 

__p Jogendta Nath Bhuttaoharya v. Hiranyakumar Muhuri, 2 C.L.3. 499 

(SOdl.—Wbere the bolder of a decree against a mortgagee attached the 
1004 mortgage-decree before its execution, got himself substituted in place of 
the mnrtgagee-decree-holder and spld the property in execution and Che 
I (IS confirmed and the judgment-debtor did not object to the substitution or to the 

81 
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execution of the decree by the decree-holder but allowed execution to proceed and 
pleaded payment to the substituted decree-holder, the case was held to fall within the 
principle of 2 I.A. 219. 

-R. Kamizuddi Patari v. Pauzdar Khan, 4 C.L.J. 311 (314) = 10 C.W.N, 

830.—Where, by reason of bis conduct, a person, who stands surety for the 
1906 payment of mesne-profits, allows the remedy of the decree-holder upon 
the security-bond to be barred by limitation, bo should not be allowed to 
raise any objections to the decree-holder’s application to levy execution. 

Abir Paramanik v. Jabar Mahamud Mandal, 34 C. 686 (890) = 11 C.W.N- 
879 = 6 C.L.J. 95.—The rights of the parties as between themselves 
having been settled by an agreement and the agreement not being void, it 
is for the Court to determine in what way justice should be done to the 
parties. 

BOMBAY. 

-R. Shiva Nathaji V. Joma Kashinath, 7 B. 341 (368) (F.B.) 

Kondaji Bagaji v. Anau, 7 B. 448 (451).—Even an irregular proceeding 
may. where there is jurisdiction, be cured by agreement or by acqui¬ 
escence. 

Bhivrav v. Sitaram, 19 B. 532 (538)-—Where a decree in a partition suit 
is silent as to mesne-profits subsequent to suit, a right thereto may be 
asserted by a .separate suit. 

-R. Varajlal v. Kastur, 22 B. 42 (44),—No interest can be .allowed in execution, 

1896 when the decree itself does not award it. 

-R. Narayan v. Raoji, 28 B. 393 (398).—A case in which, through the mistake 

of both the plaintifi and the defendant, the plaintiff agreed to pay interest 

1904 on the decree-amount mentioned in a mr)rtgage-decree against plaintiff, 
without the knowledge that the decree did not direct payment of interest, 

was held to fall within the principle of 2 T.A. 219. 

1905 -R- In re Bhukhandas, 7 Bom. L.R. 954 (960). 


-R. 

1907 

1883 
-R. 

1883 

-—^R. 

1894 


1884 


MADRAS. 

R. Laksbmana v. Sukiya Bai, 7 M. 400.—Point same as in H 


1905 


1908 


A. 228, supra. 

OUDH. 

R. Lalji V. Jfunnu Lai, 8 O.C. 370.—As to whether the words " legal represen¬ 
tative” in S. 244. Civ. Pro. Code. 1882, include a transferee from the 
judgment-debtor. 

R. Rajendra Bahadur Sing v. Raghubans Kunwar, 11 O.C. 235 .—Where a 
decree orders restitution of property but is silent as to mesne-profits, the 
Court can order execution for mesne-profits. 

PUNJAB. 

■R. Gurmukh Singh v. Mirza Nur, 101 P.L.R. 1901 = 63 P.R. 1901.—S. 244 
of the Code applies only to a Court executing a decree, at the time when 
1901 an application connected with execution is made, and does not apply to ® 
Court which has fully executed a decree and has thereby become functus 
officio ; and where an application for execution, has been struck off, the proper remedy 
to obtain a refund of money paid is by application for review of the order which declared 
the decree satisfied and struck off the execution-proceedings. 
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-R. Atma Singh r., Banke Rai, 71 P.W.R. 1907=61 P.L.R. 1907 = 29 P.R. 

1907 190B (F.B.). 

-F. Bunwari Lai v. Abdul Ghafur'Khan, 1 Ind. Cae. 48.—When the parties to 

a decree came into Court with an agreement to alter its terms and the Court 

1908 passes an order modifying the terms of the decree in accordance there¬ 
with, cither patty is estopped from denying the validity of the order, 


(12) - }lode of execution — Civil Procedure Code (Act VIII1859), 

Ss. 201, 205, 206, 216, 23Q~Right of suit of decree-holder to 
(1875) realize decree-amount. Plaintiff obtained a decree against one 
J for a sum of money. He executed the decree against J 
and realized a portion of the decree-amount. J having died, plaintiff 
brought the present suit against the defendants, who were the brothers of 
J, under the following circumstances. He alleged that J, had a one- 
seventh share of a legacy of his (J’s father and the defendants were 
entitled to the remaining six-sevenths and that the defendants had in their 
possession the whole of the legacy including the portion belonging to J. 
He prayed for the recovery of the unsatisfied portion of the judgment- 
debt from the defendants, after adjustment of accounts and tlie determina¬ 
tion of the value of J’s portion of the legacy, in the hands of the defend¬ 
ants, with costs of suit and interest up to date of realization. Held, the 
suit was not maintainable. A decree is to be satisfied, not by bringing an 
action against the debtors of the judgment-debtor or those who held his 
property, but it is to be enforced by the attachment and sale of the property 
of the judgment-debtor. The proper mode of enforcing a decree is that 
pointed out by the Code of Civil Procedure, namely by execution and sale, 
or by execution and attachment, and the appointment of a receiver under 
S 243 of the Code (Act VIII of 1859) to collect the property. Mirza 
Mahomed Aga Ali Khan Bahadoor v. The widow of Balmakmul 

'ja W R 82=3 I.A. 241 =3 Sar. 648 = Bald. 64 = 3 Suther. 330 = R. and J.’s 
^ ' No. 42 (Oudh). 

ALLAHABAD. 

_R. Angan Lai v. Gudat Mai, 10 A. 479 (480) =8 A. W. N. 189.— 

A judgment-creditor ought not to apply for execution against a person 
1888 (QO® ® representative of the deceased judgment-debtor bub a third 
party) simply because ho is in possession of property alleged to belong to 
tbo deceased and the proper course would be to attach the property, if any. 

BOUBAV, 

_g Fakitapa v- Panduraogapa, 6 B. 7 (8).— A suit will not lie upon a decree, 

1881 the execution of which is barred by limitation. 

_P Etava V. Sidramappa Pasare, 21 B. 424 (430) (F.B) .—A. obtained a money- 

decree agaiosb B. B dying after the decree, A executed his decree by at- 
1898 taohmenb and sale of B’s equity of redemption in a certain property, 
which bad been mortgaged to C. C became tbo purch.asac subject to bis 
mortgage. In execution, the proper heirs of B, were not brought on record, but a 


1888 


1899 
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stangcr, who bad do interest in the property lett by B, was made a party. In a suit 
against C. brought by the rightful heirs of B. for redemption of the mortgage, held, the 
suit was maintainable and that the Court-sale did nob convey the equity of redemption 
belonging to B, the latter’s rightful representatives not having been brought on the 
record and the procedure prescribed by S. 234 of the Code not having been adopted. 

MADRAS. 

-R. Sankaralinga Reddi u. Kandasami Tevan, 17 M. L. J. 334 (335) =30 M. 

1907 413 = 2 M. L. T. 365.—Where a person, not a party to the suit, violates 

the rights of the attaching decree-holder, a suit is the only remedy. 

(13)- Civil Procedure Code (Act VITI of 1859)—SaZe of right, title 

and interest—ActVlllof 1869 (Bengal), Ss. 59, 60,66. In 
(1878) attaching the property of the judgment-debtor, whether in an 
under-tenure or in an ordinary leasehold interest, under the 
Civil Procedure Code (Act VIII of 1859), the decree-holder can attach 
and sell only the right, title and interest of the judgment-debtor; bub when 
a tenure is sold under S. 59 of Bengal Act VIII of 1869, the whole tenure 
can be sold; and by virtue of Ss. 59 and 60 of the Act, the purchaser ac¬ 
quires it free of all incumbrances which may have accrued by any act of 
the holder of the said tenure, his representatives or assigns, unless the right 
of making such incumbrances shall have been expressly vested in the 
holder by written agreement. Doolar Chand Sahoo v. Lalla Chabeel 
Chand : Doolar Chand Sahoo v. Lalla Bishesher Dijal ... 3 C.L.R. 564 = 

6 I.A. 47. = 3 Sar. 885 = Bald. 182 = 3 Suther. 577. 

PRIVY COUNCIL. 

Notes. -Cited. Fakir Chunder Dutt v. Ram Kumar Chatteejoe. 31 C. 901 

P C. (907) = 8 C.W.N. 721=31 I.A. 195 = 6 Bom. L.R. 741 = 1 A.L.J. 420. 

1904 —To show that a tenant haviog a share in a tenure was not liable foe the 

whole rent. 


CALCUTTA. 

-F. Kristo Ram Roy v. Janokee Nath Roy, 7 C. 748 —A judgment-creditor 

who has obtained a decree for arrears of rent due in respect of an uoder- 
1881 tenure transferable by its own title-deeds or by the custom of the country, 
is not bound to bring that under-tenure to sale in execution, before be 
can proceed against other immoveable property of the judgment-debtor. 

-Commented on in Jeo Lai Singh v. Gunga Pershad, 10 C. 996 ( 999 ).-"A 

Zemindar, having sued only the person, whose name had been registered 
1884 in the sherista as the owner of a tenure and obtained a decree for arrears 
of rent, had the right, title and interest of the judgment-debtor in the 
tenure .sold under Bengal Act VIII of 1869. The judgment-debtor was the manager of a 
joint Hindu family consisting of himself and two brothers. The question having arisen, 
whether the rights of the other two also passed at the sale, held, that they did, on the 
groutid that, whereas in 6 I.A. 47 the judgment-debtor was a Mahomedan, in 
the judgment-debtor was not only a Hindu but also the manager of the estate in respect 
of which the arrears accrued due- 
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-R. Kristo Chunder Ghose v. Raj Kristo Bandyopadhya, 12 C. 24 (29).—As to 

the difiereoces ia the procedures to the adopted when the interest of the 

1885 tenant alone is sought to be sold and when the whole tenure is sought to 
be sold. 

-R. Lalit Mohun Royu. Binodai Dabee, 14 C. 14 (17).—In 6 I.A. 47. the ques¬ 
tion whether it was competent to the decree-holder to sell any oOier 

1886 immoveable property th.tn the tenure in the first instance was not consi¬ 
dered by the Judicial Committee. 

_R, Doorgadhar Biswas v. Huro Mohinee Debee, 13 C.W.H. 279=1 Ind. Cas. 

184.—A sale in execution of a money-decree obtained against the tegis- 
1888 tered tenant passes only bis right, title and interest in the tenure, and 
not those of his unregistered co-sharers as woll* 

_R. Nitayi Bebari Saha Paramanick u. Hati Govinda Saha. 26 C. 677.—Per 

Banerjee and Hill, JJ. (Rampini, J. dissenting).—The suit having been 
1899 brought, and a decree obtained against the registered tenant alone under 
circumstances binding agaiust the whole body of unregistered co-owners 
whom he represented, the sale, though it was in terms of the right, title, and 

interest of the judgment-debtor, really passed the rights of the unregistered co-owners. 

_F, Aftaz Molla u. Kulsumunnessa Bibi, 4 C.L.J. 68 (73) =10 C.W.H. 176. 

An execution held at the instance of a fractional landlord holding a decree 

1905 for his share of the rent, passes merely the right, title and interest of the 

judgm60t«d6btor. 

% 

_R. Bijoy Sankar Sikdar v. Rajeodra Kumar Basu, 9 C.L.J. 479 (483) = 13 C. 

W.N. 746.—Where a fractional co-sharer landlord obtains a decree for 

1909 against certain persona as tenants, such a decree can be executed 
only as a money-decree, and what passes to the purcharser in a sale under 

the decree is the right, title and interest of the judgment-debtors and nothing more. 

_Hiladri v. Bichitranand, 6 Ind. Cas. 609 = 12 C.L.J. 158 = 14 C.W.H. 909 = 

37 C. 828.—The distinction between sales under Ss. 105 and 108 of Act X 

1910 of 1859 is that by the former the tenure passes while by the latter only 
the right, title and interest of the judgment-debtor in the uoder tenure 

passes to the purchaser. 

^Execution of decree — Insolvency — Decree, right of purchaser 
under, to recover property deposited with creditors. A member 
(1879) ola firm of Native Bankers which had become insolveab, with 
a view to protect bis property from the general body of his 
creditors, in March 1870, deposited property to the value of Rs. 30,000, 
with the appellants, another firm of Bankers to whom he owed Rs. 1,500. 
In April 1871, the appellants broaght an action against him for Rs. 500. 
the balance of that debt, and obtained a decree, in execution of which 
the property was put up for sale and purchased by the respondent. 

Meld (affirniing the decision of the High Court, N.W. Provinces), 
that the respondent was entitled to the property. Dwarka Dass v. Bat 
Sita Bara ••• *■* *** ®C.L.R. 430=Bald> 308. 
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(15) Interest — Mesne-profits. A decree stated that mesne-profits 
were to be recovered “ with interest fi-om the date of their 

(1881) ascertainment.” Held that the Court executing this decree 
had no authority to allow interest year by year upon the 
collections which ought to have been received. Hurro Durga Chowdhrani 
V. Surut Sundari Debi ... ... 8 C. 332 = 91.A. I =4 Sar.304. 

For notes, see under'Mesne-profits, No. 6, injra. 

(16) - ExectUion on the application of one of several joint decree- 

holders—Letters Patent, Cl, 15— Judgment—Appeal — Refusal 

(1882) to transmit order of Privy Council for execution. The effect 
of a Privy Council judgment being that each of two co-plaintiffs 
was entitled to a moiety of a tahiq in the possession of the defendant, who 
then purchased the interest of one of them, held that the other co-plaintiff 
could obtain execution according to the extent of her interest in the estate. 
A decision by the judge appointed to dispose of matters relating to appeals 
to Her Maiesty in Council, refusing to transmit for execution her order 
restoring a decree, is a judgment within the meaning of S. 15 of the 
Letters Patent of 1865, and is appealable to the High Court. Held, also, 
that a refusal to transmit such an order for execution w’as not a misap¬ 
prehension on the part of the judge of the extent of his jurisdiction, 
although, if it had been, this itself would have been a ground of appeal. 

Hurrish Chunder Choxvdhry V. Kalisunderi Dehi... 

I2C.L.R. 51I=9C.482=I0I.A. 4 = 4 Sa r. 407, 
CALCUTTA. 

Notes.-R. In the mailer of Horace Lyall, 29 C. 286 (301) F.B.=6 C.ff. 

N. 254.—The order of a single Judge of the High Court, made in the 

1902 exercise of its ordinary original criminal jurisdiction, refusing an appli¬ 
cation by a prisoner for release from alleged illegal custody under a sen¬ 
tence of imprisonment passed by two other Judges of the same Court, is a ‘ judgment 
within the meaning of cl. 15. Letters Patent. 

For further notes, see under Civil Procedure Code (1882), No. 92, at p. 410, and 
under Appeal. No. 1, at pp. 162, 163, 164, supra. 

• 

(17) - Finality of order made in execution-proceedings construtf^ 

decree. In reference to an application for execution of a decree, 

(1884) a Court made an order between the parties construing the 
decree to award interest at a certain rate till payment. Ee , 
that no contrary construction could be placed upon the decree in a sub 
sequent application in the execution-proceedings. Ram Kirpal v. R^P 
Kuari, (6 A, 269=11 I. A. 37) followed Beni Ram v. Nanhu Mai 

7 A. 102=i=l I I.A. I81«=4 Sar. 564. 
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BOMBAY. 

Notes. _:-R. Sheik Budao v. Ramchandra Bbunjgaya. 11 B. 837 (539).— 

So long as an order in execution-proceedings relating to the personal 
1887 liability of a judgment-debtor, or the liability of his property generally to 
execution, stands unreversed, it will be binding on the parties, whether 
the term res judicata properly applied to it or not. and the question covered by the 
order cannot be re-opened at a subsequent stage of the execution-proceedings. 

_R. Rakhma v. Tulaji. 19 B. 675 {678}.-The rule laid down iu 11 A. 181 is 

not applicable to proceedings in execution in the Courts of Mamlatdars 
1894 which are not governed, as to execution, by the ordinary rules of proced- 


ure. 

MAORIS. 

_R. Venkatanarasimha Naidu v. Papammah, 19 M. 54 (56).—Although a 

decree does not, in fact, give a certain relief, if the Court, in execution of 
1895 it. construes the decree as granting such relief, it cannot, so long as that 
order remains unreversed. put a difierent construction on it at a subse¬ 
quent stage of the execution-proceedings. 

ALLAHABAD. 


1890 


__R. Badri Nath Misr y. Ram Rup Singh. 10 A.W N. 9. 


CALCUTTA. 


_R Mussammat Gulab Koer u. Badshah Bahadur. 10 C.L.J, 420. (431)-IS 

C.W. N. 1197=2 Ind. Cae. 129.—7 A. 102 is a type of a class of cases, in 
1909 which, apart from the provisions of S. 13. C.P.C. (1882). a character of 
finality has been attributed to orders, inUr partes, on tbo ground that, if 
they are not treated as conclusive, there would be no end to litigation. 

_R. Khosal Chandra y. Ukiladdi. 3 Ind- Cas. 47—A decision at one stage of 

execution proceedings cannot be questioned at a later stage, not because it 
1909 is judicata under S. 13. Civ. Pro. Code, 1882. but upon general prinoi- 

pies of law, 

_Relied upon. Mazzem Hossein v. Sirat Kumari, 5 Ihd. Cas. 89.-The doctrine 

mentioned in 3 Ind. Cas. 47 is based not upon the ground that it is res 
1909 ludicata, but upon general principles of law, for, if it were not binding, 
there would be no end of litigation. 

_Relied upon. Sarat Chandra Roy u. Mabummad Khalil, 5 Ind. Cas. 387 = 11 

C L.J. 801 = 14 C.W.N- 114.—The principle of res judicata has been 
extended to questions decided in execution proceedings. 


--P. 

1910 

a-eubsequent 


MonMohun Karmakat v. DwarkaNath, 7 Ind.Cas. S5»12 C.L.J. 312.—A 
party to an execution proceeding who allows an order for execution to 
be passed against him at one stage of the proceeding, where he had an 
opportunity to contest the validity of that order, cannot be permitted at 
stage of the proceeding to reopen the whole matter in controversy. 


BURMA. 


-R. 

1907 

not upon S. 


Ibraham Bambala v. Imam Pin, U.B.R. (1907) Civ. Pro. 1 = 14 Bur.L.R. 
39 .—Orders in execution-proceedings are governed by principles analo¬ 
gous to those of res judicata and are binding, if not appealed against, in 
subsequent proceedings in the same suit. Their binding force depends, 
13 ; O.l’.O., (1882) bnt upon general principles of law. 
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(18)- Attachvient—Civil Procedure Code (Act XIV of 1882), S. 266 

—Properly held by judyniciiPdehior in trust for a specific 
(1887) purpose—Attempt to attach surplus after fulfilment of trust' 

Neither the whole corpus, nor any specific portion of the 
corpus, of an estate in the hands of a trustee who is a judgment-debtor, 
is rendered liable to attachment in execution of the decree against him, 
because a surplus of income is in his hands for bis own benefit after due 
performance of the trusts; nor does such corpus, or any part of it, come, 
for that reason, witliin tlie meaning of S. 266 of the Code of Civil Proced¬ 
ure, which only authorizes the attachment of property over which the 
judgment-debtor has a disposing power, exercisable for his own benefit. 
Where a trust had been created for specific purposes, viz., the performance 
of religious and other duties, and the trustee had duly appointed another 
trustee in his place, the latter being entitled to hold the trust-estate, held 
that, a decree liaving been made against the trustee personally, the corpus 
of the trust-estate could not be sold to satisfy the claim of the judgment- 
creditor, nor could any specific portion of the corpus of the estate be taken 
out of the hands of the trustee on the ground that there was, or might be, 
a margin of profit coming to him personally after the performance of the 
trusts. Held also that, in a suit in which all the parties interested were 
not before the Court, there could be no decision as to the extent of the 
trusts, nor as to whether any surplus profits of the trust estate would, or 
would not, after the performance of the trusts, belong to the trustee 
pQrBonoWy. Bishen Chand Basatvat Nadir Hosscin 

15 C. 329=15 I.A. 1=5 Sar. 113. 

ALLAHABAD. 

- R. Huseni Begam u. The Collector of Moradabad, 20 A. 46 (W) 

= 17 A.W.N. 210. —To a suit for the administration of a religious trust, 
the alienees of the trustee, who have an interest adverse to the trust, are 
not necessary parties. 

Saidunnissa v. Maogu Lai, 17 A.W.N. 28. —The purchase of a decree- 
holder purchasing un-ier an auction-sale under his decree, is subject to 
the result of an appeal from the decree. 

- R. Raghunath Prasad v. Kaniz Rasul, 24 A. 467 (471). 

CALCUTTA. 

Ram Krishna Mabapatra v. Mohunt Padma Charan Deb Goswami, 6 C. 
W. N. 663. —Trust-property cannot be sold in execution of a decte© 
obtained personally against the shebait. 

MADRAS. 

Neti Rama Togiah v. Venkataeharulu, 26 M. 450 (452). —Persons interest¬ 
ed in an institution can, by a suit instituted under S. 539, C.P-C., pr©y 
for an order of Court directing the appointment of new trustees for the 
due administration of the trusts of the temple. 


Notes. 


1897 


•F. 


1897 


1902 


R. 


1902 


R. 


1902 
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-F. Kaliswarau. Nataraja, 3 Ind. Cae. 255«6 M.L.T. 193.—Even though the 

head of a Mutt may not be removed from office by a suit under S. 539, 

1909 Civil Procedure Code (1882), still, on proof of mismanagement or waste, he 
maybe divested of the devastanam properties in his possession, and the 

Court can make necessary provisions for a proper administration of the trust. 

_R. muthu Nadan v. Shunmoogatha Pillai, 7 Ind.Cas. 79.—Where property is 

not merely dedicated to a charity but burdened with a charge in respect of 

1910 a charity, as, where the founder’s familly has a beneficial interest in the 
surplus income, it can be alienated subject to the charge. 

BURMA. 

jgOj -R. Dorab Ally u. Ma Tbit, U.B.R. (1897-1901), Vol. II, 267. 

( 19 )_ Sale in Execution—Effect of reversal of decree upon sale in 

execution—Sale to bona fide purchaser, not a party to the 
(1887) decree, distinguished from sale to decree-holder. A sale having 
duly taken place in execution of a decree in force at the time 
cannot afterwards be set aside as against a bona fide purchaser, not a 
party to the decree, on the ground that, on further proceedings, the decree 
has been, subsequently to the sale, reversed by an Appellate Court. A 
suit was brought by a judgment-debtor to set aside sales of his property 
in execution of ,the decree against him in force at the time of the sales, 
but afterwards so modified, as the result of an appeal to Her Majesty in 
Council, that, as it finally stood, it would have been satisfied without the 
sales in'question having taken place. He sued both those who were pur¬ 
chasers at some of the sales, being also holders of the decree to satisfy 
which the sales took place, and those who were bona fide purchasers at 
other sales, under the same decree, who were no parties to it. Held that, 
as against the latter purchasers, whose position was different from that of 
the decree-holdine purchasers, the suit must be dismissed. Zain-ul- 
AbdinKhan v. Mahammad Asghar AH Khan ... 10 A. 166=15 I.A. !2= 

5 Sar. 129. 


CALCUTTA. 


Notes. 


F. MukhodaDassi v. Gopal Chuudet Dutta, 26 C. 784.—A mort¬ 


gagor is uoc entitled to redeem, when the property mortgaged has been 

1899 purchased by a third party at a sale in execution of an ex parte mortgage- 
decree and confirmed while the same was in force, though it was set aside 

and subsequently re-affirmed after trial. 

_g 3 gt; Umedmal v. Stinath Ray, 27 C. 610.—Where the purchaser is the 

decree-holder himself and the ex parte decree in execution of which he 

1900 purchased has been subsequently set aside, the sale cannot stand. 

_chandan Singh w. Ramdeni Singh, 31 0. 499 (801).—When a decree-holder 

purobases under hia decree and the decree ie afterwards reversed in appeal 

1004 entitled to the benefit of the execution-proceeding and the sale 

thereunder. 


82 
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-R. Janukdhari Lai v. Gossain Lai Bhaya Gaywal, 13 C. W. N. 710=1 Ind, 

Cas. 871 = 12 C.L.J. 254 = 37 C. 107—A person, who, with eyes open, makes 

1909 a speculative purchase of a valuable estate for next to nothing, cannot 
complain of hardship when the sale is set aside. 

1910 -R. Damodar v. Iswar Chandra, 7 Ind. Cas. 387 (388). 

BOMBAY, 

-—R. Shivlal Bhagvan f. Shambbu Prasad, 29 B, 435 (446) =7 Bom. L.R. 585.— 

1905 ^ execution of a money-decree is not aUected by the subsequent 

reversal of the decree. 


1903 


R. 


MADRAS. 

Syed Nathadu Sahib v. Nallu Mudaly, 27 M. 98 (100).—The fact that the 
amount of mesne-profits awarded to the decree-holder-purcbaser is equal 
to or exceeds the price paid by the decree-holder for the purchase, does 
not take the case out of the scope of the rule laid down by the Privy 


Council in 10 A. 166. 


1897 


-R. Parasurama Ayyar v. Seshier, 27 M. 504 (508).—The actual point decided 

in 10 A. 1G6 is that a sale, in so far as it is unnecessary to satisfy the 
1903 decree passed on appeal, is illegal, when the defendant (decree-holder) is 
the purchaser, 

-R. Sheikh Ismal Rowthcr n. Rajah Rowther, 30 M. 293 (297) = 17 M.L.J. 165 

= 2 M.L.T. 186.—Only persons in the position of strangers, who purchase 
1906 at a Court-sale in execution of a decree, are entitled to the benefit of the 
rule laid down by the Privy Council in 10 A. 1G6. 

ALLAHABAD. 

-R. Said-un-Nissa v- Mangu Lai, A.W,N. (1897^ 28 .—A decree-holder who 

purchases at an auction-sale under his decree purchases subject to the 
result of an appeal. 

-R. Banke Lai v. Jagat Narain, 22 A. 168 = 20 A.W.N. 31.—A sale in 

execution having been set aside on the petition of the judgment-debtors, 
1900 the same property was again sold in execution of another decree and pur- 
ch.ased by another person. In a suit brought, afterwards, by the pur¬ 
chaser at the first sale, (the purchasers at the second sale not being parties to such 
suit), the first sale was confirmed. In a suit by the purchaser at the first sale against 
the purchaser at the second for possession, iield, the title of the latter under the second 
sale was not aSected by tho decree confirming the first sale. 

-R. Sukhdeo Prasad u. Jamna, 23 A. 60.—The doctrine of Us pendens appli®® 

1900 to sales in execution. 

-F. Ragbunatha Prasad v. Kaniz Rasul, 24 A. 467 ( 471 ) =22 

A.W.N. 116. 

D. Khiali Ram v. Zahur Ali Khan, 2 A-L.J. 358 = A.W.N. (1905) 1S3.— 
Where in execution of a decree against a tenant his ex-proprietary right is 
sold, the purchaser gets nothing at the sale. 


1902 


1905 


BURMA. 

-R. Maung Aung Ban Rlaung Shwe Pe, 1 L.B.R. 22 (23).— Distinction 

1900 drawn between decree-holder purchasers and other purchasers. 
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PUNJAB. 

1894 -R. Mussammat Mansa Devi u. Rahim Bakhsh, 49 P.R. (1894). 

(20)_ Irregularities in procedure—Sale void or voidable—Property 

of third parties—Estate of a deceased debtor—Eepresentation 
(1904) by one member of family. Sales in execution of decrees cannot 
be treated as void or be avoided on the ground of any mere 
formal irregularities of procedure in obtaining the decrees or in the exe¬ 
cution of them. The Court has no jurisdiction to sell the property of 
persons, who were not parties to the proceedings or properly represented 
on the record. As against such persons, the decrees and sales purporting 
to be made would be a nullity and might be disregarded without any pro¬ 
ceeding to set them aside. 

The Courts in India would properly exercise a wide discretion in 

allowing the estate of a deceased-debtor to be represented by one member 

of the family, and in refusing to disturb judicial sales on the mere ground 

that some members of the family, who are minors, are nob made parties 

to the proceedings, if it appears that there is a debt justly due from the 

deceased, and no prejudice is shown to the absent minors. But these are 

usually cases where the person named as defendant is de facto manager 

of a Hindu family property, or has the assets out of which the decree is to 

be satisfied under his control. Kkairaj Mai v. Daim. ... I C.LJ. 584 = 
32 C 296»=32 I.A. 23 = 7 Bom.L.R. 1 =2 A.L.J. 71 =9 C.W.N. 201 = 

8Sar.734. 

CALCUTTA. 

NOTES.- _R- Golab Sao v. Chowdbury Madbo Lai, 2 C.L.J. 384 (388) = 

9 C.W.N. 956.—Ad order made wicbout jiirisdictioD is absolutely null 
and void ; sucb an order may be shown to be a nullity in any proceeding 
where reliance is placed upon it, although no formal and direct proceeding 
has been taken to have it vacated or reversed. 

_R. Syamlal Mandal v. Nilmooy Das, 34 C. 241 (246) = 5 C.L.J. 385. 

Asutosh Sikdar u. Behari Lai Kirtunia, 6 C.L.J. 320=11 C.W.N-1011 = 
85 C. 61 (F.B.).-'Wben a sale has been held in contraveotion of the 
provisions of S. 99 of the Transfer of Property Act, it is not a nullity ; it 
is an irregular and voidable sale ; it may be set aside by an application 
under S 244 O.P.C., at any time before it has been confirmed ; it may be also set aside 
a similac application after confirmation, if the applicant proves that be had no 
notice of the sale or of the confirmation, by reason of fraud or otherwise; the only 
element which is necessary for reversal of the sale is that S. 99 of the Transfer of 
property Act, has been contravened. 

_Ratn Tarao Goswami v. Bameswar Malia, 11 C.W.N. 1078 = 6 C.L.J. 

719,—The'estate of a deceased debtor can be represented by one member 
1907 of family, and judicial sales cannot be disturbed on the mere ground 
that some members of the family, who were minors, were not made 
rties to the proceedings, if it appears that there was a debt justly due by the deceased, 
ri* a no prejudice is shown to the absent minors. 


1905 


1907 


R. 


1907 
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——R. Mir Tapurab Hosseia v. Gopi Narayan, 7 C-L.J. 251.---When rent is 
due to the members of a joint Hindu family, it is not open to the harta 
1907 alone to maintain a suit for rent without joining tbe other members 
either as plaintiffs or as defendants, except when the tenant has dealt with 
such harta as sole landlord. 

-R. Gouri Churn tatniy. Sita Patni, 5 Ind.Cas. 710= 14 C.W.N. 346.—On the 

death of a mortgagor, his widow re-married and left her husband’s house, 

1909 and his mother remained iu possession of the mortgaged premises. Then 
the mortgagee brought a suit upon his mortgage against the widow of the 

mortgagor, obtained a decree and in eirecutiou purchased the property and brought this 
suit for possession ; Held, that the sale of the property was without jurisdiction, and 
null and void. 

-F. Rajani Kant Bhowmik v. Karamat Ali, 5 Ind. Gas. 523.—If a decree was 

passed against a person who, at that time, was not in existence, it was a 

1910 bad decree though passed as a result of a bona fide mistake, and could be 
successfully impugned by any person against whom it was actually 

passed, and on such a decree, of course, no execution could be legally had ; such a decree 
would be a nullity and might be disregarded without any proceeding to set it aside. 

-R. Panchan Lai u. Kishun Pershad, 6 Ind.Cas. 47 = 14 C.W.N. 579 .—Where 

the judgment-debtor on the sale day put in a petition for time, agreeing that 
1910 the sale might take place on a future day without issue of fresh attach¬ 
ment processes or fresh sale proclamations ; held, that it did not amount 
to a release of the equity of redemption in favour of the mortgagee-purchaser. 

-Relied on. HarishChuuderv. Puri Das. 6 Ind.Caa. 627 = 14 C.W.N. 1041 = 12 

C.L.J. 561.—If tbe estate of a deceased person be not properly represented 
1910 in a suit, his property cannot be affected by a sale held in execution of 
the decree obtained in that suit. 

-Relied upon. Bindeswari Prosad v. Lakpat Nath, 8 Ind.Cas. 26.—An execution 

Court, when called upon to execute the decree, must proceed on the as- 
1910 sumption that there is a valid decree capable of execution. The party who 
seeks to attack the decree must do so in a separate proceeding, for example, 
by a suit or an appeal or an application for review. 

MADRAS. 

-Diss. Dharanikota Venkayya y. Budharazu Surayya, 30 M. 362 (364) = 17 

M.L.J 325.—Where a mortgagee, independently of S. 99, Tr. P. Act, 
1907 purchases the mortgaged property, in execution of the money-decree foe 
an instalment of the mortgage-debt, the sale is only voidable and not 
void ; and a person who was a party to the suit and order for sale will not be subse¬ 
quently allowed to redeem the property, treating the sale as void. 

-R. Absa Beeni v. Maidinsa Rowther, 17 M.L.J. 179.—Where a guardian fld 

litem is absent from the country and so canuot be served with a notice, 
1907 he is useless, and the Court should proceed to appoint another guardian. 

If a Court-sale t.akes place with such a guardian for the minor, the minor 
should be considered to have been unrepresented when the sale took place. The 
sale should, consequently, be set aside. 

-Expl. Ramasami Chettiar i>. Oppilamani Chetty, 19-H.L.J. 671 '( 679)=6 M. 

L.T. 269 = 33 M. 6.—In the P.C. case, their Lordships recognise that 
1909 representation for purposes of litigation may be incomplete and yet suffi* 
cient, and though they confine their observations on this point to cases 
in which all the representatives are the members of the family, the case before them 
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being of that kind, they do not lay down that '^ose ca^s 

rather indicate that the sufiicienoy of the representation may be in part a questio 


fact. 


BOHB&Y 


-Expl. Narhar Chintaman v, Shivram Govind, 7 Bom.L.R. 816 (818).—Mort¬ 
gagee holding a money-bond from mortgagor—Transfer of money-bond— 
1906 Transferee suing upon the money-bond can bring the mortgaged property 
to sale subject to mortgage. 

-R, Kashinath Chimnaji u. Chimnaji Sadasbiv, 30 B. 477 (488)—8 Bora. L.R. 

268.—As a matter of practice suits are not hied in Courts by managers 
1906 representing their minor co-parceners ; the practice is to join all persons 
interested, but it would seem that, even if. on the face of the plaint, there 
were an allegation of a sole plaintiff that ho sued as manager on behalf of a co-parce- 
ner, the minor co-parceners would not be bound by the proceedings, unless, by judicial 
sale under the decree, rights had been created in innocent third parties, and no pre¬ 
judice were shown to the absent co-parceners. 

_F. RamakrishnaNarayan v. V'inayak Narayan, Slnd.Cas- 967 = 12 Bom.L.R. 219 

= 34 B. 354.—S. 65. T.P. Act, does not interfere with the rule of Hindu 
1910 Law that it is open to a father or manager in a Hindu family to repret 
sent, subject to certain conditions, his sons or other members, in a suit 
brought on a mortgage against him. Unless a son or a member can show that the 
debt of the mortgagee bad been contracted for illegal or immoral purposes and was, con¬ 
sequently, not binding upon him, he must be held as substantially represented upon 
the record by the father or the manager of tbe joint family. 


ALLAHABAD. 

__Muhamad Abdul Rashid v. Dilsukh Rai, 2 A.L.J. 210= A.W.N. (1905) 

80 = 27 A. 817.—It is a principle of equity that a mortgagee cannot, by 

1903 obtaining a money-decree for the mortgage-debt and taking the equity of 
redemption in execution, relieve himself of his obligations as mortgagee 
or deprive tbe mortgagor of hia right to redeem. 

_.R, Madho Prasad y. Baij Nath. 2 A.L.J. 356 (337)=A.W.N. (1905) 152.—A 

mortgagee, who disclaims all interest under tbe mortgage and obtains a 

1905 simple money-decree upon the personal covenant to pay, cannot attach 
and sell tbe mortgaged property except by a suit under tbe provisions of 
g 67 Tr. P. Act. The relinquishment of the mortgage lien does not prevent the pro¬ 
perty from being mortgaged property, and the mortgagor cannot be deprived of the 
rights conferred upon him of redemption and time for payment. 

__Appl. Hanoman Pershad v. Muhammad Ishaq, 2 A.L.J. 615 = A.W.N. (1905) 

229 = 28 A. 187.— Held, that M. was nob a fit person to be appointed a 

1905 guardian ad litem and as he did nob effectively defend the interests of H, 
and allowed a decree by default to be passed. H. could not be deemed to 
have been properly represented in the previous suit. The provisions of S. 448, Civil 
procedure Code, are imperative and a Court has no jurisdiction to pass a decree against, 
or to sell the property of, persons who are not parties to proceedings or properly repre¬ 
sented on the record. 

_F. Muzaffar Ali v. Parbati, 29 A. 610=4 A.L.J. 521 = A.W.H. (1907), 221.—A 

mortgagee cannot, by any act ol his, render his possession adverse to the 
mortgagor during the continaance of the mortgage. 
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-R. JhabbaLalv. ChhajjuMal. 4 A.L.J. 787 (790) = A.W.N, (1908) 1=3 M.L.T, 

132.—A suit for redemption is nob barred merely by reason of silence oi 
1907 acquiescence on the part of the mortgagor, unless there is a release of the 
equity of redemption. 

OUDH, 

-R. Basdeo V. Arjun, 8 O.C. 327.—The purchase of the equity of redemption 

by the mortgagee in execution of a money-decree held by him would not 
1905 be a case of nullity for want of jurisdiction but a case of irregularity in 
procedure only. In S. 99 of the Transfer of Property Act, the words “ the 

mortgagee.shall not be entitled to bring such property to sale otherwise than 

by bringing a suit under S. G7, etc.” must be held to mean that the mortgagee has not 
the right to bring the property to sale in execution of a mere money-decree, but that, if 
the mortgagor consents, he may do so, and in any case the sale is valid until set aside 
in proceedings properly taken for that purpose. 

Sheikh Abdul Ghafur v. Raghubar Singh, 8 O.C. 409 (413),—The Court 
has no jurisdiction to sell land in contravention of the terms of S. 20, 
Oudh Laws Act (XVIII of 187C). and if it does so, the purchaser acquires 
no title. 

PUNJAB. 

Indar u. Asa Singh, 90 P.L.R. 1908 = 65 P.R. 1908 = 113 P.W.R. 1908.— 
A mortgagee, who has taken fruitless foreclosure proceedings, cannot, by 
asserting himself to be the proprietor, and getting mutation in Revenue 
records, start a possession adverse to the mortgagor, 

SIND. 

Sadhanmal v. Sirdar Bibi, 2 S.L.R. 76 (78. 79).—Where the only heirs 
of a deceased Mahomedan are his widow and a minor daughter, it cannot 
be hold that the daughter has her interests substantially represented by 
the widow. 


-R. 

1905 

-R. 

1908 

-R. 

1908 


1909 -R. Wadero Summar v. Sajammal, 3 S.L.R. 17. 

(21) - Irregular sale—Validity of sale until set aside. A sale until 

set aside by the decree of a competent Court, in a suit properly framed 
for that purpose, must be taken to be valid. Mussammat Wasir Doolhan 
V. Naioah Ashraf-7id-doiolah Ahmed Husain Khan. R. and J-'s No. 28 (Oudh)’ 

(22) - Ex parte application to Privy Council to stay—in Lower 

Court pending appeal—See PRACTICE, No. 40, 10 M. I. A. 78. 


(23)-Sale in-Review of order disallowing objections to sale m 

—Material irregularity in publication of notification of sale—Inadequacy of 
price—Waiver of irregularitv bv judgment-debtor—See CiViL PROCEDURE 

Code (Act VIII of 1859), ‘No. 30. 26 W. R. 44 = 3 I. A. 230. 


(24) -Purchasers at execution-sale with notice of co-sharers' claims 

—Effect of execution-sale on the share of deceased judgment-debtor See 

Hindu Law (Joint Family), No. 202, 4 C.L.R. 226 = 5 C. 148=61. A. 88. 

(25) -Liability of property purchased with joint funds 

family debt—See Hindu Law (Joint Family), No. 216, 5 C. L. R. 4'' 
--=6 I. A: 233. 
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(26) -Effect of striking off a case in the execution department— 

See Limitation Act (IX op 1871), No. 1,11 C.L.R. 13=8 0.61=8 I.A. 
1S23. 

(27) -Order in execution for attachment of property appealable— 

See Civil Peocedtjre Code (Act XIV op 1882), No 39, 8 C. 28=8 
1. A. 165. 

; (28)_Land in the nature of Gkatwali Tenures descending from 

father to son are not seizable and saleable in execution of a decree against 
the father as assets in the hands of the son—See, further, SERVICE 
Tenures, No. 9, 9 C. 187=9 I. A. 104. 

(29) _-Property which a person inherits from his grandfather is 

liable to be sold in execution as assets—See Hindu Law (Impartible 
Estates), No. 162, 12 C.L.R. 169=6 M. 1=9. I.A. 128. 

(30) _A purchaser in execution need not inquire into the validity 

of the order for execution, provided the Court that passed the order had 
jurisdiction—See CiviL Procedure Code (Act XIV of 1882), No. 40, 
14 C. 18=13 I.A. 106. 

( 31 ) _Sale—Application by awtion-purchaser to set aside sale on 

ground of his having been deceived as to extent of estate sold—Remedy of 
auction-purchaser—See Civil Procedure Code (Act XIV of 1882), 
No. 55, 20 C. 8=19 I.A. 154. 

(32) _Effect, as regards limitation, of striking off petition for exe¬ 

cution of decree—Second application, without express permission when 
the first was struck off—See Civil Procedure Code (Act XIV op 
1882), No. 67, 17 A. 106=22 I.A. 44. 

( 33 ) -Stay of execution of decree pending appeal to Privy Council 

—Practice of Privy Council—See Civil Procedure Code (Act XIV of 
1882), No. 106, 22 C. 1=22 I.A. 370. 

( 34 ) -Misrepresentation of value in proclamation of sale—Substan¬ 

tial injury—See Civil Procedure Code (Act XIV of 1882), No. 48, 
20 A. 412=25 I.A, 146. 

( 35 ) _Impartible estate—Sale in execution of money-decree—What 

interest passes—See OiviL Procedure Code (VIII op 1859), No. 25, 27 

M. 131. 

( 36 ) ,-Application for execution of money attached in another suit 

_ fide proceeding to keep decree'alive—See LIMITATION Act (XIV 

OP 1859), No. 28, 18 W,R. 76. 

( 37 ) --Auction-sale of equity of redemption—Representation by 

auctioneer—Purchase under misapprehension induced thereby—Duty of 
Court—See Contract Act, No. 7, 36 0. 323. 

• (88)^—Sale in-Deoree-holder’s possession as purchaser—Sale set 
aside—Claim for mesne-profits and interest by the representatives of the 
indfiment-debtor—Decree-holder’s claim for interest on the purchase- 
inoney—See Oiv. CtoDE &882), No. 83, 3; ^ , 


% 
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(39) -Stay of proceedings removed—Necessity for fresh proclama¬ 

tion—See Civ. Pro. Code (1882), No. 49, 29 A. 196. 

(40) -Appeal pending before Privy Council—Power of Courts in 

India to stay execution—See APPEAL TO Privy Council, No. 37, 29 
M. 379. 

(41) -Former application for, struck off for default of prosecution— 

Fresh application for revival—See Limitation Act (1877), No. 67, 2 
A.L.iT. 397. 

(421-^Sale in, when void and when irregular—Court passing decree 

against a person without enquiring that he was the representative of the 
deceased—Effect—See Mortgage (Bedemption), No. 66, 32 G. 296. 

(43) -Priority of sale in due course of administration over sale 

in—See Administration, No. 2. 32 C. 198. 

(44) - lies Judicata —An order refusing an application to execute 

a decree is nob an adjudication within the rule of 7‘es judicata —See, 
further, LIMITATION AcT (XIV OF 1859), No. 30, 3 C. 47—4 I.A. 127. 

(45) -Interest on costs cannot be given in—unless decreed—See 

Interest, No. 13, 3 C. 161—4 I.A. 137. 

(46) -Sale of father’s share in execution—Bights of purchaser— 

Mitakshara—See Hindu Law (Joint Family), No. 211, 1 C.L.R. 49=3 
C. 198 = 4 LA. 247. 

(47) -Summary decision obtained under Registration Act XX of 

1866, S. 53—Period of limitation for execution of such a decree is one 
year under S. 22 of Act XIV of 1859—See REGISTRATION Act (XX of 
1866), No. 4. 13 C.L.R. 385 = 10 C. 196 = 10 I.A. 119. 

EXECUTION OF ORDER IN COUNCIL. 

Order in Council—Execution by High Court—Wrong interpretation 
by High Court—Interference of Privy Council—See PRACTICE OF PRIVT 
Council, No 172, 27 M. 153. 

EXECUTOR. 

• 

(1)- Also residuary legatee—Mortgage by — Legatee's right to 

peach —Legacy charged 07i immoveable property Priority 
(1908) Notice—Co7istructive notice—Delay — Co7isent. A mortgage y 
an executor, who is also residuary legatee, to secure his private 
debt, though valid as against creditors, may be set aside, even at the sm^ 
of a pecuniary legatee; for, the nature of the claim of a legatee may 
ascertained from the will, whereas, if a reasonable time has elapsed since 
the death of the testator and then the executor deals with the residue as 
his own, the purchaser may, in the absence of notice to the contrail 
assume that the debts have been paid or that there are other assets 
payment of the debts, if any. ^ 

When the mortgage was executed years after the time fixed m 
will for payment of the legacy and the legacy had remained unpai , 
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lapse of time was a circumstance that might be taken into consideration 
in determining whether the executor was acting with the consent of the 
legatee. 

Seld, that in the circumstances of the present case the rights of the 
parties remained unaffected by the delay. The Bank of Bombay v. 
man Somji... ... 12 C. W. N. 993 .4 M. L T. 201 = 18 M. L. J. 435 = 5 
A. L. J. 661 = 10 Bom. L. R. 1065 = 8 C. L. J. 345 = 33 B. 1 = 1 Ind. Cas. 369 = 

35 I. A. 139. 


1910 


CALCUTTA. 

NOTES.*-^—R. Pura Sundati Dasi v. Biraj Nopaoi, Slod. Caa. 
893 (896) =37 C. 362. 


EX PARTE DECREE 

( 1 )- Limitation Act (XV of 28?'?'), S. 4, Sck.II, Art. 179—Joint 

mortgage-decree, set "aside against one defendant as being 
(1910) ex parte— Re-hearing—Decree supplementing previous decree — 
Execution — Limitation —Res judicata —if applies when previ¬ 
ous application different—Proper procedure in dealing with decree passed 
ex parte against some defendants but on contest against others. Plaintiff 
sued on a mortgage claiming a decree against several defendants jointly 
and the suit was decreed, but the decree as regards one of the defendants 
was set aside on the ground that no notice had been served on her, and at 
the fresh trial a decree was passed against her. The decree as against the 
other defendants had in the meantime been made absolute. On an 
application for an order absolute against all the defendants on the basis 
of the decree against the female defendant, the Court disallowed it except 
as against the female defendant. 

Beld, on an application for execution of both the decrees jointly, that 
the later decree supplemented and completed the decree previously passed,, 
and limitation in regard to the application ran from the date of the later 

decree. 


That the decree-holders were not estopped from making the present 
application, as it was different from the application for ordej absolute 
which was based on only one of the two decrees, and was dismissed as 
against the defendants who were not parties to it. 

4 

" It miglib have been more in accordance with strict procedure if the 
Oourt had set aside the whole judgmehb and proceeded to re-try the case 
against all the defendants, but the irregularity in the procedure worked no 
wrong and. was of no oonsoquenoe." Baji Ashfag Busain v. Lala fJmri. 

... ISC.W.N.^ Aoi 


Sahai. 
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EXPECTANCY. 

(1) - Expectancy, mle of—Hindu law—Potver of guardian. Qucere. 

Whether a mere expectancy can be the subject of a sale, and if 
(1880^ so, of a sale by a guardian acting or purporting to act on behalf 
of an infant? Eooli Cnand v. Brij Bhookun Lai A^uasti. 

6 C L R. 538=Bald. 357. 

CALCUTTA.. 

NOTES.—■ R« Greeman Singh v. Wahaci Lall, 8 C. 12 (IS).—A person who 

stands in tho position of presumptive heir upon the death of a Hindu 
1881 widow is not entitled to maintain a suit for a declaratiou of his so-called 
reversionary right. 

-R. Bam Nirunjun v. Prayag Singh.—8 C. 138 (144).—There is nothing in the 

Hindu Law which makes void an agreement entered into by expectants 
1881 to divide a particular property in a certain way on the happening of a 
particular contingency. 

CENTRAL PROVINCES. 

1895 - R. Rao Hiralal v. Thakur Gulab, 10 C.P.L.R. 1 (5). 

(2) - Hindu Laxo—Sale of expectancy. The Judicial Committee 

expressed that they were not prepared to affirm that an ex- 
(1880) pectancy could be made the subject of a sale, still less that 
it could be made the subject of a sale, highly speculative as 
such a sale must be, by a guardian acting or purporting to act on behalf of 
an infant. Dooli Chand v. Birj Bookun Lai Avasti. 

lOC.L.R. 61=Bald. 357. 

For notes, see under this heading 6 C.L.R- 528, No. 1, supra. 

EXPERT. 

Committee of experts—Adjudication by them on matters of skill 
—Effect of error and fraud on their decision—See CONTRACT, No. 19, 
8 C.W.N. 57. 

FAMILY ARRANGEMENT. 

(1) -Grounds on which a deed evidencing a—may be set aside— 

See Hindu Law (Partition), No. 269, 3 W.E.51 (P.C.)-7 M.I.A. 311. 

(2) -See Specific Performance, No. 2, 8 M.I.A. 275. 

(3) -Unbroken usage for 19 years—Conclusive evidence of—See 

Hindu Law (Religious Endowments), No. 321, 29 M. 283. 

FELO DE SE. 

The introduction and establishment of the English Criminal law 
in India, and its application to Natives as well as Europeans, 
(1863) considered in reference to the prerogative of the Crown to 
forfeiture of personal property of persons committing suicide 


in Calcutta. 
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The English law oifelo de se, and forfeiture of goods and chattels, 
does not extend to a native Hindu, though a British subject, committing 
suicide at Calcutta. The Adv. Gen. oj Bengal v. Ranee Snmomoye Dosssee. 
I W.R. 14 (P.C)=2M. (P.C.) 22=1 Suther. 515 = 2 Sar. 37 = 9 M.I.A. 387. 

For notes, see under ENGLISH LAW, No. 1, at pp. 559, 560, supra. 

FERRY. 

(1)- False imprisonment—Preventing intending passenger of ferry 

boat to return from wharf through turnstile without payment — 
(1910) Reasonable condition. The plaintiff, with a view to take the 
defendant Company’s ferry boat, paid the usual charge of a 
penny on entering the defendant Company’s wharf, then changed his mind 
and wanted to return through a turnstile provided by the Company for 
exit, but, having refused to pay the penny which he was asked to do to 
be allowed to go through the turnstile, was by force prevented from going 
through it, there being no complaint otany excessive violence having been 
used. 

Held, —that there was no false imprisonment, as the defendant 
Company was entitled to impose a reasonable condition before allowing 
the plaintiff to pass through their turnstile from a place to which he had 
gone of his own free will, and which he had contracted to leave by a differ¬ 
ent exit. The payment of one penny was a quite fair condition, and if 
the plaintiff did not choose to comply with it, the defendant was not bound 
to let him through. 

Held, further, that the question whether the attention of the plaintiff' 
had been sufficiently drawn to the Company’s notices saying that the fare 
must be paid was immaterial for the decision of the case. Archibald 
Nugent Robertson v. The Balmain New Ferry Company, Ltd. 

M C.W.N. 410 = 5 Ind. Cas. 842, 

FINDING. 

Finding of Court to be taken altogether—Decree upon one part of 
finding. See DECRBEj No. 1, 23 "W.R. 451. 

FIXED RENT. 

(1)-Suit for possession of lands against the Sebait, as Talookdar, 

and certain holders of iwmmas or rents, arising out of lands 
(1869) part of a Talooh sold by them to the plaintiff, without the 
consent of the Talookdar, as being held by his vendors at a 
fixed invariable rent. In the absence of proof of the jummas being held 
at a fixed invariable rent, the suit was dismissed, without prejudice to the 
plaintiff bringing a fresh suit to establish his vendors’ title, as holding 
by tmuroosee or hereditary title, and of their power to transfer without 
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the Talookdar's assent. Held also that the creation of a tenure at a fixed 
invariable rent would be a breach of duty in a shebait. Maharanee 
Shibissoicree Debia V. Mothooranatu Acharjo ... 13 W.R 18 (P.C.) = 2 

Suther. 300=2 Sar. 528= 13 M.I.A. 270. 

CALCUTTA. 

Notes.- R. Tabboonissa Bibee v. Koomar Sham Kishore Roy, 15 W.R. 

1871 228.—The grant of a putnee tenure by a shebait may bo valid. 

-R. Ram Churn Tewary v. Protap Chandra Dutt Jha, 2C.L.J. 448 (4S8).— 

1886 Pyima facie any permanent alienation made hy & shebait is bad in law 
and a breach of trust. 

MADRAS. 

-R. Nallayappa Pillian v. Ambalavana Pandata Sannadhi, 27 M. 465 (472).— 

The law as to the powers and duties of persons in tho position of managers 

1904 of a kattalai admits of no doubt. According to the Indian Common Law 
relating to Hindu religious institutions, the landed endowments thereof 
are inalienable. Though proper derivative tenures conformable to custom may be created 
with reference to such endowments, they cannot be transferred by way of permanent 
lease at a fixed revenue, nor can they be sold or mortgaged. The revenues thereof may 
alone be pledged for the necessities of the institutions. 

For further notes, see under HINDU LAW (RELIGIOUS ENDOWMENTS), No. 301, 
hifra. 

« 

FOREIGNER. 

(l )—Foreign judgment, suit on—Foreigner carrying on business in 
British India through agent, if can be sited when cause of 
(1903) action arose in foreign country — Non-residence—Civil Proce¬ 
dure Code (Act XIY o/1882/S. 17— Jurisdiction — Manager 
of joint family property, if agent to members—Trustee and ‘ cestui que trust.' 
The manager of joint family property is not the agent of the members of 
the family so as to make them liable to be sued as if they were the 
principals of the manager. The relation of such persons is not that of 
principal and agent or of partners. It is much more like that of trustee 
and cestui que trust: 

Queere —Wether a foreigner, who did not personally reside within 
the local limits of the jurisdiction of any Court in British India and was 
not even temporarily in a place A, in British India when sued, could 
be sued in the Court at A, on a cause of action which arose in a foreign, 
country, if he carried on business through an agent within the local limits 
of the Court’s jurisdiction. 

Queere. —Whether the question of jurisdiction in this case turned, on 
S. 17 of the Civil Procedure Code. Annamalai Chetty v. Muntgasa 
Ghetty ... ... ... 26 M. 544 = 7 C.W.N. 754 = 5 Bom. L. 

R. 4P4=13 M.L.J. 287 = 30 I.A. 220 = 8 Sar. 523. 


4 
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FOREIGNER— (Conc^twted), 

CALCUTTA. 

Notes- -R. Banwari L«1 v. Shev Sankar, 1 lad, Cas. 670 = 13 C.W.N. 

815.—In the case of joint Mitakshara family, where a right is vested in 

1909 all the members jointly, the managing member may, within the mean¬ 
ing of S. 8 of the Limitation Act, give a discharge without the concurrence 
of the minor members of the family, and time may consequently tun against all the 
members of the undivided family including the minor members thereof. 

MADRAS. 

—P. Tadepalli Subba Row v. Nawab Syed Mir Gulam, 29 M. 69 (71).—A 
British Indian Ooutt has juirsdiction to entertain a suit, if the cause of 

1906 action has arisen within the local limits, though the defendant does not 
reside within such limits, but is a foreigner domiciled and residing in a 
Protected State. 

-Cons. Srinivasa Moorthy u. Venkata Varada Aiyaugat, 29 U. 239 (277) =16 

M.L.T. 238=1 H.L J. 71.—Temporary presence and the accrual of the 

1905 cause of action within the limits of the Court would each by itself be a 
ground of jurisdiction according to general principles of English juris¬ 
prudence—Per SubratTUinia Iyer, J. 

-Expl. Balakrishna Aiyar v. Muthusami Aiyar, 5 M.L.T. 145 (146) =19 

H.L.J. 70=32 M. 271.—The observation made by the Privy Council in 

1908 their judgment in 26 M. 544 that the relation between the managing 
member and the members of the family is not that of principal and agent, 
or of partners, but is more like that of trustee and cestui que trust, was made with refer¬ 
ence to the question under consideration in that case, and cannot be relied on as an ex¬ 
pression of opinion by the Privy Council on the question as to how far the managing 
member may be called on to account. 

ALLAHABAD, 

-R. Awadb Sarju Prasad V. Sita Bam Singh, 29 A. 37 (41)=3 A.L.J. 789 = 

A.W.N. (1908), 281.—Where, during the minority of a member of a Hindu 

1906 family, a partition was efiected in the family, the relation that existed 
between the minor and the manager or managers of the family, who were 

parties to the partition, was akin to that of cestui que trust and trustee, 

-R. Bam Obaran Das v. Gaya Prasad, 30 A. 422 (433) =5 A.L.J. 375 (386) = 

1908 A.W.N. (1908), 175=4 M.L.T. 49.—The guardian of a minor is not hi® 
agent within the meaning of S. 19 of the Limitation Act. 

PUNJAB. 

-R. Ram Rattan v. Puran Ohand, 24 P»R. (1904).—The position of the manager 

of a Hindu family being that of a trustee in relation to the other members 

1904 of the family, be is liable to account for the prodts received by him 
during his management, to any member thereof. 

FOREIGN JUDGMENT. 

* Suit in British India on—and decrees of Courts established in recogniz¬ 
ed Foreign States—Territorial jurisdiction of each separate in personal 
aofcicRW—See Civil Progbdube CtoDE (Act XIV op 1882), No. 15, 22 
O. 222 ~2l X.A. X7I. 
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FOREIGN LAW. 

Cause of action originating in a foreign country—Law of prescrip¬ 
tion— Sec Peescription, No. 1, 5 M.i.A. 234. 

FOREST ACT (VII OF 1878). 

Ch. IX, Ss. 45 to 56. Drift aiid straiided timber, Eight of Govern¬ 
ment, under S. 45, to collect and store, with obligation to notify 
(1897) — Meaning of “ julkur ”— Test of res judicata— Civil Proced¬ 

ure Code {Act XIV of 1882), S. 13. The object of Ch. IX of 
the Indian Forest Act, 1878, is to regulate the rights of owners, and not 
to deprive them of their property in drift and stranded timber and wood. 
S. 45 of that Act does not divest the owner of, or transfer to the Govern¬ 
ment, any right therein. Nor does anything in the Act affect the right of 
the Government to take possession and dispose of timber and wood, 
whereof they are the undisputed owners. But, upon certain conditions 
only, the Government have a right to the possession of any drift and 
stranded timber and wood collected by their officers, which, however, 
may be claimed by the true owner, who may be a person holding a julkur 
or water right, comprehending those things. The conditions are that the 
officers of Government shall store the timber in the manner, and issue the 
notifications, required by the Act. In case of such procedure not being 
followed, and the wood being treated as the property of the Government, 
the latter are, in the event of the wood being found not to belong to them, 
in no better position than any other trespasser. The title to collect given 
to the Government by the Act is coupled with, and dependent upon, the 
duty of giving notice to the public, in order that the true owner, whether 
he be a person from whom the wood has drifted away, or the owner of a 
julkur, or however he may be entitled, may claim the drifted timber in 
the manner, and within the time, prescribed by the Act. There is no pre¬ 
sumptive ownership of the Government save where their officers collect 
and hold for tlie true owner, in the first instance, subject to the statutory 
duty of giving notice. The Government having taken possesssion of drift 
timber in the river Teesta as having an absolute right thereto, the 
zemindar, owning land on the bank, asserted by this suit his right to it, 
on the ground of his owning the julkur where the river passed by, and 
through, his lauds. This julkur, as he showed, had been decreed in 1882 
to his predecessor in estate in a suit against the Government. Held that 
this term, signifying water-right, was aptly used to include the right to 
drift and stranded timber as well as to fishing or other interest of a similar 
kind in the produce of the river—a right decreed in the above suit. The 
rule is that, where a final decree is couched in general terms, the extent to 
which it ought to be regarded as res judicata can only be determined by 
ascertaining what were the real matters of controversy in the cause. 
That the question of the right to drift and stranded timber was included 
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FOREST ACT (VII of l878)-(Co>u!Zu4«d). 

in the julkur, decreed in 1882, was, in their Lordships’ opinion, estab¬ 
lished by intrinsic evidence in the record of that suit. They concurred 
with the High Court that correspondence and orders by officers, of dates 
subsequent to the former decree, could not be received as aids to its 
construction. But the record showed that the right was in controversy 
before the judge, and that he meant to include it in the julkur, which he 
decreed. The Zemindar’s claim was, therefore, adjudged to be establish¬ 
ed. Amriteswari Debi v. The Secretary of Slate for India in Council ... 

24 C. 504 = 24 I.A. 33=1 C.W.N. 249 = 7 5ar. 101. 

FORFEITURE. 

-of goods and chattels of persons committing suicide in Calcutta 

—See 'Eelo de so. 1 W.R. 14 (P.G.)=9 M.I.A. 387. 

FORMA PAUPERIS. 

(1) -By Mad. Reg. VII of 1818, S. 18, cl. 5, the practice is to serve 

a petition for liberty to sue vi forma pauperis and plaint on 
(1861) the party proceeded against, to show cause within a certain 
time why the plaintiff should not be allowed to sue in forma 

pauperis. Naragunty Lutchmeedavamah v. Vengania Naidoo . 

I W.R. 30(P.C) = I Suth. 460=1 Sar. 826=9 M.I.A. 66. 

For Notes, see under HINDU Law (IMPARTIBLE Estates), No. 158, 
infra. 

(2) -Leave to appeal in—granted in India—Special application to 

be made to Queen in Council—See PRACTICE, No 54, 7 W.R. 29 (P.C.)= 
4 M.I.A. 114. 

FRAUD. 

(1) - A sale to defeat sequestration. A deed of sale conveying real 

estate, the property of a defendent in a suit then pending in 
(1854) the Supreme Court at Bombay, in the absence of satis¬ 
factory evidence of bona fide consideration having been paid by 
the vendee, to be fraudulent and void, as against the creditors of the 
vendor, and to have been executed for the purpose of defeating a seques¬ 
tration. 

A party in possession under a fraudulent deed, to defeat the claim of 
creditors under a sequestration, is nob entitled to any allowance for sums 
expended by him for improvements upon the estate. Musadee Mahomed 
Cazum Sherazee v. Meerza Ally Mahomed Shoostry 

8 Moo. (P.C.) 110= I Sar. 489 = 6 M I.A. 27. 

(2) - Pressure put upon the executant of a document, A Razinama 

to compromise a suit, and a Bond arising out of the same brans* 
(1864) action, recognizing a right to one fourth of a Talook, declared 
null and void, as having been obtained by fraud and intimida¬ 
tion by the manager of the Agent’s Court at Ganfam, who used his official 
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FRAUD— (Coyitinued). 

character as a pressure upon a Zemindar in difficulties in that District, to 
effect from him the execution of such instruments. Pakala Balahristnama 
Pairulu v. Sree Naraina Mardaraz Dcvii ... 2 Sar. 66= 10 M.I A. 60. 

(3)-A deed tainted by fraud, though registered, is not to be placed 

on the same footing as a bona fide deed. Sreenath Bh%it- 
(1865) tacharjee v. Bavicomul Gungopadya ... 

3 W. R. 43 (P C.)= 1 Suther. 600 = 2 Sar. 121 = 10 M. I. A. 220. 


CALCUTTA. 

Notes. -R. Sbeikh Rahmalulla v. Sheikh Sariutulla, 1 B. L. R. 58 = 10 

W. R. (F B.) 51 {54).—The principle of construction adopted by tbwr 
1868 Lordships of the Privy Council in 10 M. I. A. 220. is equally applicable 
to a case where a purchaser under an unregistered sale-deed sues to 
establish his title. A subsequent purchaser might be guilty of fraud without being 
guilty of having prevented the prior purchaser from securing the registration of his 
title-deed. 


BOMBAY. 


-R. 

1870 


Jivandas Keshavji v. Framji Nana Bhai, 7 B. H. C. 0. J. 45 (70).—Under 
Act XIX of 1843 it was not every registered deed that was entitled to 
priority over an unregistered one. 


-R, Waroan Ramchandra v. Dhondba Krishnaji, 4 B. 126 (152) F.B.—S. 48 

of the Registration Act of 1871 cannot be applied in favour of persons who 
1879 obtain a sale with knowledge of a contract to sell. The object of the 
section was Co prevent fraud, and the application of the section to the case 
above would render fraud triumphant. 


BURMA. 

-R. Arnachellum Chetty o. Peria Curpen Chetty, 8 Ind. Cae. 597=3 Bur. L.T. 

13 = 5 L. B. R. 184 (F.B).— A registered mortgage does not take priority 
1909 over an earlier valid oral mortgage of the same property, if the second 
mortgagee had actual notice of the oral mortgage at the time when the 
registered mortgage was made to him. 

For further Notes, see under REGISTRATION, No. 1, infra. 


(4)-Where there had been a fraudulent sale, under Act, I of 

1845, by A., the Mortgagee’s representative in possession, that 
(1866) Act does not apply so as to defeat the Mortgagor’s equity of 
redemption, and the sale is to be considered as a private sale, 
and impressed a trust on the estate which passed under it. 

Held, further, that as there was a fraudulent agreement between the 
Mortgagee’s representative in possession and the purchaser at the Govern¬ 
ment sale, both were estopped as against the mortgagor, from relying upon 
the illegality of their contract. Nawah Sidhee Nuzur Ally Khan v. Bajdh 
Ojoodkyaram Khan ... ... 5 W.R. 83 fP.C.)=I 5uther. 635 = 

2 Sar. 198= 10 M.I.A. 540. 
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PRIVY COUNCIL. 

Notes. -R. Byjaath Lall u. Bamoodeen Chowdhry, 21 W.R. 233 (236) 

(P.C.) = 1 l.A. 106 (obiter).—The principle that no man can take advan- 
1874 tage of his own wrong has been applied to partition efieoled by co-sbarers 
fraudulently so as to defeat a mortgagee from one of them. 

-R. Malkarjun v. Narbari, 25 B. 337 (P.G.) (reversing 21 B. 424 (448) (F.B.) 

Where the Court bas jurisdiction in a suit which was decreed, but wrong 
1900 persons were made legal representatives of the judgment-debtor, it was 
held that a sale in execution was only irregular and not void. 

CALCUTTA. 

-R. Joy Doorga Debia u. Gopal Cbunder Banerjee, 9 W.R. 538 (839).—Even 

1868 ^ under Act XI of 1859, a plaintiff is not debarred from 

a suit to set it aside on the ground of fraud. 

-F. Sheikh Rahumutoollah v. Sburiutoollab, 1 B. L R. 58 = 10 W.R. (F.B.) 

51 (54).—Taking the principle laid down in 10 M.I.A. 540 as a guide, the 
1868 Indian Registration Act was never iutended for the protection of fraudulent 
vendors, and in such cases it is the duty of the Court to strip off all 
disguises from the transaction and to look at it as it really is. 

-R. Sreenath Ghose n. Hurnath Dutt Chowdhry, 18 W.R. 240 (242).—If a 

lessor enters into an agreement with another person to get rid of bis lessee 
1872 by means of a fictitious sale and to share the profits of the transaction, 
that is a fraud as against the lessee. This is a stronger case than 10 M. 
l.A. 640, where it was held that it was a “gross fraud” in a mortgagee to attempt to 
deprive his mortgagor of bis right of redemption by means of a fictitious sale of the 
property for arrears of revenue. 

Wyman v. Banks, 10 B. L.R. 71=18 W.B, 516.—Oni the presentation 
oi a plaint for libel, the Court must see whether the alleged libellous 
matter set out in the plaint is really libellous; if it is not, there is no 
ground of action, and the plaint ought not to be admitted. 

Kishore Chundcr Sein v. Kally Kinkur Paul Choudhry, 20 W.R. 333.— 
The rule that public sales are reduced to private sales when vitiated by 
frand is applicable to sales suffered by one of several co-sharers. 

- D. Raj Cbunder Cbuckerbutty w. Dina Nath Saha, 2 C.W.M. 

483 (436). 

Sham Lai Mandal o. Niimani Das, 5 C.L.J, 385 (389) =34 C. 241.—Where 
a plaintiff, one of several co-sharers, has lost his property by reason of 
the fraud of his co-sharers, who have by a contrivance purchased the 
property, the sale need not be set aside. 

-Relied upon. Harendra Lai Roy v. Salimullah, 7 Ind. Cae. 21.—Although a 

Government sale for arrears of revenue gives a title against all the world 
1910 with certain exceptions, a fraudulent purchase at such auction-sale places 
the purchaser in a very different position. 

MADRAS. 

- —F, Sangapally Lakshmayya t>. Intoory BoU* Reddy, 26 H. 385 (887) =18 
V.L.J. 129.—A mortgagor, who defaults to pay the revenue on the 
1902 property, oannot set up bis own wrong and plead that there has been a 
statutory extinotion of the original mortgage by the revenue sale and by 
repurchase by the mortgagor’s heir from the purchaser at thexevenua sale. 

84 


-R. 

1372 

-R. 

1873 

1898 
-R. 

1907 



666 


FRAUD—(Cwiintted). 

BOMBAY. 

—R. Kalappa v. Shivaya, 20 B. 492.—A sale for arrears of revenue, if caused 
by the default of the mortgagee, would not aficct the right of the mort- 

1895 gegor to redeem, a case of that kind being an exception to the general rule 
that a government sale gives a title against all the world. 

-R. Erava v. Sidramappa, 21 B. 424 (448) (F.B.),—Property having been sold 

in execution of a decree, without the proper representatives of the judg- 

1895 ment-debtor being brought on record, was purchased by A, who was 
mortgagee thereof, subject to bis own mortgage. Within twelve years of 
the sale, the rightful representatives of the mortgagor (judgment-debtor in the suit in 
which the property was sold) sued the purchaser for redemption. Held, per Candy 
and Jardine, JJ.| applying the principle of 10 JI.I.A. 540, that the sale did not affect 
the right of redemption, especially because it was brought about without bringing the 
proper representatives on record. 

(5) - Delivery of Company's paper by wife to husband—Burden of 

proof of bona fide sale. In a suit; by a wife (a Mahomedan 
(1867) woman) against her husband bo recover the value of Company’s 
paper, and personal estate, &g., the plaint alleged, that such 
paper being her separate property, bad been, as she lived in seclusion, 
endorsed and handed over by her to her husband for the purpose of 
receiving the interest thereon. The defence of the husband was, that he had 
purchased such paper from his wife and, on the endorsement and delivery, 
had paid the full value to his wife, who had appropriated the proceeds 
to her own use. Heldy upon a review of the evidence, that although the 
wife failed to prove affirmatively the precise case alleged by her in the 
plaint, the [husband was bound to show something more than the mere 
endorsement and delivery of the company's paper, and that from the rela¬ 
tions subsisting between the parties, the onus probandi was upon him to 
establish, first, that the transaction which he set up was a bona fide sale; 
and second, that he gave full value for the Company’s paper so received 
from his wife. 

Held, further, in the absence of proof of the husband having the 
means of purchasing the Company's paper, he being at the time in 
embarrassed circumstances, and of the condition of the wife, a secluded 
woman, that no purchase had taken place, and that the transaction was 
fraudulent as against her. Moo7ishee Buzloor Ruheem v. Shumsoonissa 
Begum ... 8 W.R. 3 (P.C.)=2 Suther. 59 = 2 Sar. 259=11 M.I.A. 551. 

ALLAHABAD. 

NOTES,-R. Shankar Lall v, Sukhrani, 4 A. 462 (471) = 2 A.W.N. 106. 

1882 Fraud in a transaction cannnot be presumed. 

-R. Bohati Lai v. Habiba, Bibi, 8 A. 267 (271) =6 A.W.N. 91.—The burden of 

proving the bona fides of a transaction with a Pardanashin lady lies on 

1886 the person who seeks to bring her property to sale on the strength of such 
transaction. 
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FRAUD — (Continued), 

CALCUTTA. 

-R. Chowdhry Zuboorul v, Gooroo Churn, 15 W.R. 329 (330). 

MonmohineyDasseev, BadhaEristo Dass, 29 C. 543 (944).—In a summary 
investigation under S. 280 of the Civ. Pro. Code, the Court cannot hold 
on a mere suspicion that the claim is untenable, 

Mir Waziruddin v. Lala Deoki Nandan, 6 C.L.J*. 472 (489).—Transactions 
are to be pronounced fictitious not merely on the ground of suspicion and 
doubt as to the truth of the case, but only upon legal grounds established 
by evidencoi 

Gossain Bamdban Puri Baj Kumar Thakur v. Gossain Dalmir Puri, 14 
C.W.N. 191 = 2 Ind. Cas. 385.—The observation in 11 M.I.A. 551 (601) 
was acted upon. 

Bindubashini Dasi v. Giridhari Lai, 3 Ind.Gaa. 330=12C.L.J. 119.—Where 
» pardanaskin lady and her husband executed a deed, and although the 
interest of the husband at the time was in conflict with that of the lady, 
yet she had opportunities for independent advice, as her sons were grown 
up and were about her at the time and they attested the document; held, that the deed 
was valid. 

—R. Alikjan Bibi u. Bambaran Shab,7Iad.Ca8. 166 = 12 C.L.J. 357.—If a lady is 
not pardanashin, or, though jjardanusfiin., is literate and of considerable in- 

1910 tellectual capacity, the Court will not be inclined to interfere with a deed 
which has been prima facie properly executed by her, or to interfere with 
transactions to which her consent has been deliberately given. 

MADRAS. 

—R. Khatija v. Ismail, 12 H. 380 (384).—It no doubt lies on the person who 
claims under a sale-deed from a gosba lady to show that the sale-deed 

1889 was voluntarily executed and that the transaction which it evidences was 
real and concluded bona fide. 

BURMA, 

- D. Ma Me v, Maung Sin, U.B.R. (1897-1901), Yol. II, p. 944 (547),—The 

reasons which induced their Lordships of the Privy Council to rule in 

1899 Busloor Ruheemv. Shumsoonissa Begum that, in the case of an alleged 
purchase from the Mahummadan woman by her husband, the burden of 
proving the good faith of the transaction was on the husband, would hardly apply to 
the case of a Burmese Buddhist married couple. 

For further Hotes see under Muhammadan Law (Marriage), No. 60, infra. 

(6)- Fraud upon creditors—Stat. 13 Eliz., cap. 5—Hibba—Jwsftce. 

equity and good conscience. Whether or nob the Stab. 13 
( 1883 ) Eliz., 0 . 5 (which may or may not extend to, or operate in, 
the mofussil ), is more than declaratory of the common 
law, 80 far as it avoids transactions intended to defraud creditors, its 
principles, and those of the common law for avoiding fraudulent convey¬ 
ances, have received effect in the Indian Courts, and have properly 
guided the decisions of the Courts in administering law according to 
justice, equity, and good conscience. A hibba having been found on the 


1871 

-E. 

1902 

-R. 

1907 

-F. 

1909 

-R. 

1909 
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FRAUD—(Coniini^ti). 

evidence to have been made not bona fide, nor on any good consideration, 
and by it creditors being delayed in their just rights, the maker having 
intended to protect his property thereby from those who, at the time, were 
his creditors, held that the hibba was void according bo equity and good 

conscience. Abdul Htje v. Mir Mohammed Mozafiar Hossein 

IOC. 616^11 I.A. 10 = 4 Sar. 500. 

CALCUTTA. 

Notes. -R. Eugene Pogose y. The Delhi and London Banking Co. Ld., 

10 C. 951 (962).—The principles in the Statute of Elizabeth (29Eliz., c. 

1884 5) being declaratory of the Common Law anl being undoubtedly those of 

equity and good couscienco are applicable in the Mofusil of India and an 
ante-nuptial settlement made, in favor of a minor, with the object of defrauding credit¬ 
ors, could not be enforced by her, notwithstanding the fact that she was not a party 
thereto. 

BOMBAY. 

-R. Rangilbhai Kalyandasu. Vinay.ak Vishnu, 11 B. 666 (675).—13 Elizabeth 

Cb. V, though not strictly applicable to the Mufussil of India, contains 

1887 equitable principles of general application, and an unequal distribution of 
bis property by a person in insolvent circumstances to the knowledge of 
the disponee, and with the object of defrauding creditors, is liable to be set aside at the 
instance of the latter. 

-R. Sadashiv Waman Dbamankar v. Trimbak Divakur Karaodikar, 23 B. 146 

(170).—Id India where the benami sy.stem is common, there may be a 

1898 sham conveyance, which, though registered and delivered to the grantee, 
not being intended to pass the property but merely to he used as a blind 
to deceive creditors nr others, conveys no estate to the nominal grantee. 

-R. Honapa v, Narsapa, 23 B. 406 (411).—Where property has been convey¬ 
ed by the owner to another for the purpose of defrauding creditors and 

1898 the fraud has been carried out. he cannot succeed in a suit against the 
vendee to recover back possession. 

—-R. Bhagwant v. Kedari, 25 B. 202 (209) = 2 Bora. L.R. 986.—13 Eliz., Cap. 

5 and the authorities based thereon may be taken as guides to the law in 

1900 India on the subject of transactions to defraud creditors prior to the 
enactment of the Transfer of Property Act, 1882. 

BURMA. 

-R. Haleema v. Mahomed Jeebhoy, U.B.R. (1892-96), Yol. II, 315 (316).— 

Where the Transfer of Property Act is in force, the law would be that 

1893 laid down iu S. 53. Elsewhere the Courts would doubtless be guided by 
the principles which have been followed in England. 

-R. Maudg Tun Bye v. Maung Yon, U.B.R. 1904, Civil Procedure, 8 (10).— 

There is nothing to prevent an owner from selling or any one from par- 

1904 chasing property before it is attached, even if the parties know that an 
attachment is impending, or their object is to defeat an anticipated at¬ 
tachment, provided the transaction is bona fide and for full consideration or a con¬ 
sideration that is not grossly inadequate. The question to be decided is, whether having 
regard to all the circumstances, the transaction was a fair one and intended to pass the 
property for a valuable consideration. 
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FRA U D-^{Continwd ). 

CENTBAL FROVIMGES. 

-R. Macdan Singh v. Karanju, 13 C. P. L, R. 180 {182}.—The scope of S. 53, 

1900 Transfer of Property Act, is explained in this case. 

-R. Seth Mohanlal v. Balmakund, 17 C. P. L. R. 24 (26).—Where the transfer 

was made gratuitously and the effect of the transfer was to defeat or delay 

1904 any creditor, the intention on the part of the transferor so to defeat or 
delay may be presumed. In other words, the intention, which would 
enable the creditor to avoid the transfer, may be regarded as proved, unless and until 
it is disproved. 

OUDH. 

1898 -R. Kazim Husain Khan v. Lai Achal Ram. 2 0. C, 149 (170). 

PUNJAB. 

1900 -R. Lakshmt Narain v. Tara Singh, 6 P. R. 1901. 

(7) - Cancellation of Deeds of Sale and. Hypothecation for equitable- 

conditions. UpOQ the cancellation of instruments of hypo- 
(1884) thecation and sale on proof of fraud and collusion between the 
grantee, who had advanced money, and the manager of the 
grantor’s estate, the grantor having been unduly influenced in the transac¬ 
tion. held that the condition of cancellation should be, not the repayment 
of all money received by the manager, but only of sums shown to have 
been paid to the grantor personally, and of such sums received by the 
manager as he would have been justified in borrowing in the course of a 
prudent management of the estate. Ajit Singh v. Bimi Bahadur Singh... 

11 C. 61 =11 I. A. 211 =4 Sar. 560 = R. &i.'s No. 84 (Oudh). 

(8) - Compromise by Official Trustee—Insolvent Act (Stat. U & 12 

Viet. c. 21), Ss. 28 & 29—Charges with a view to establish 

(1887) fraud -Practice — Pleading—Amendment of pleading—Fraud _ 

The fraud charged in tU pleading must be proved, and not 
fraud of a different kind—Restriction of power to amend. Tho account of 
an estate, formerly in the hands of a derivative executor who became 
insolvent and died in 1856, having been pending in Court for many 
years, some of the parties being interested in the original estate and others 
as the insolvent's creditors, a compromise was effected, under which a 
suit, brought in 1858 by the Official Assignee, representing the deceased in¬ 
solvent, was dismissed by the consent of the parties in 1875. Part of a 
sum of money, paid to the credit of the insolvent’s estate in pursuance of 
the compromise, was made over, upon the passing of the consent-decree, 
with the knowledge of the assignee, but without notice to, or the sanction 
of, the Court, to a person who had assisted in taking the account. Prom 
the representatives of the latter, he being now deceased, the success¬ 
or in office of the assignee claimed repayment. In regard to the 
facts—that he was neither a party to, nor had any control over, the* 
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compromised suit; that he owed no duty to the Court in respect of 
it, nor to the creditors of the estate; and that be had taken no unfair 
advantage of the assignee— held that there were no grounds upon which 
this repayment could be claimed. The plaint, as presented, alleged the 
fraudulent concealment of the payment from the assignee. Afterwards 
when all the evidence had been taken, and it had been established tha 
the assignee knew of the payment, this was amended to the statemen*- 
that if he did know of it he had no power to consent to it, and that this 
consent would not be binding, the payment being a fraud upon the Court. 
Bcld that the amendment at the stage when it was made was not permissi¬ 
ble. It is a well-known rule, that a charge of fraud must be substantially 
proved as laid, and that when one kind of fraud is charged, another kind 
cannot, on failure of proof, be substituted for it. The High Court having 
decreed the claim on a finding of fraud different from either of the above, 
held that on this ground alone the judgment might have been reversed. 

Abdul Bosscin Zcnail v. Charles Agnew Turner ... II B. 620=14 I.A, 

111=5 5ar. 25. 

CENTRAL PROVINCES. 

NOTES.-R. Ramcharan Sao v. Rameshwar Singh, 16 C.P.L.R. 131.—The 

defendant in a suit in which a decree for foreclosure has been passed 
1903 cannot, without setting aside that decree, sue for possession of the property 
foreclosed, on the ground that the decree was obtained by fraud. Held 
also, that such a suic was governed by article 95 of the Limitation Schedule. 

OUDH. 

1898 -R. Raja Pertab u. Sheorai, 1 O.C. 63 f67). 

(9) -Particulars of fraud must be alleged in the plaint—otherwise 

plaint ought to be returned for amendment —See PRACTICE, No. 186, 15 
C. 533—15 I.A. 119. 

(10) -Effect of fraud known to the other party—Estoppel—See 

Contract Act, No. 14, 30 C. 539. 

(11) -Lease at unusually low rent—Presumption of fraud—See 

Lease, No. 9, 21 W.R. 425. 

FRENCH CIVIL CODE. 

Arts. 210,212—Ordinance 6 of 1838—See RELIGIOUS ENDOWMENTS. 

No. 1. 13 G.'W.N. 26. 

GIFT. 

(1) Deed of gift —Res judicata— Aivoidaiice of deed — Fraud. A deed 
of gift which is valid and operative between the parties to it 
(1873) cannot be avoided because it has been held to be fraudulent 
as against creditors in another suit between different parties. 
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Quart Whether a gift deed can be avoided by the donor himself on 
the ground of his own fraud. Ramanug'ra, Narain v. Mahasundur Kunwar 

12 B L R. 433=3 Sar. 277. 

] CALCUTTA. 

Note. - ^R. Jadu Nath Poddar v. Rup Lai Poddar, 10 C.W.N. 650=4 C. 

L.J. 22=33 C. 967.--Althougb, where the iotended fraud has been carried 
1906 into effecti the Court will not allow the true owner to resume the indivi¬ 
duality which he has once cast off in order to defraud others, yet if he has 
not defrauded any one, the Court will not punish bis intention by giving bis estate away 
to another whose retention of it is an act of gross fraud. Where the fraudulent purpose 
has actually been accomplished by means of the colourable grant, the maxim in pari 
delicto" applies. But where the fraud has not been accomplished, the maxim ought not 
to be applied. 


(2)— —To persons in a fiduciary relationship. An instrument executed 
by a widow, after setting apart the rental of villages belonging 
(1891) to her as her patrimony, to defray the expenses of her and her 
deceased husband’s tombs, gave to her managing agent, who 
was her sole adviser, the management of the endowment in perpetuity, 
with the residue, after the above expenditure should have been met, for 
himself; so that large surplus would have remained each year in his 
hands, and he would have been the person substantially interested. Held, 
that this transaction was within the well recognised principle that every 
onus is thrown upon a person filling a fiduciary character towards another 
of showing conclusively that he has acted honestly and bona fide, without 
influencing the donor, who has acted independently of him: In a suit 
brought by the agent’s representative to have the gift enforced against 
the widow’s successor in the estate, this burden had not, in the opinion 
of the Courts below, with which their Lordships concurred, been sustained ; 
and it was held that the gift had been rightly set aside. Wajid Khan v 

EwazAUKhan ... »» C. 545= 18 LA. 144 = Sar. 46 = R. & J.'sNo. 123 


BOMBAY. 


(Oudh). 


NOTE.-R. Raghunath v. Varjivaodas, SOB. 578 (689) =8 Bora. LR 

628.—PersoDS standing in a confidential relation towards others cannot 
1906 entitle themselves to hold benefits which those others may have conferred 
upon them, unless they can show, to the satUfaction of the Court that 
the persons by whom the benefits have been conferred had competent and independent 
advice in conferring them. This applies to the case of trustee and cestui gue trwt 


(3) 


adopted son—Failure of adoption—Effect—See Hindh 
Law (Adoption), No. 76, 28 A. 488. tiiNDu 

(4)—Transaotion held to be a gifb though purporting to be a sale 
No^ 2*4 'sTo oonveyanoe—See Benami Transactions, 




I 
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GOVERNMENT OFFICER. 

How far the acts of a-bind the Government-See Estoppel, No. 1, 

2 W. R. 61 (P. C.) = 8 M. I. A. 529; No. 3, 5 B. L. R. 312. 

GOVERNMENT SECURITIES. 

Governvient securities deposited in Court-Conversion otherwise than at 
the instate of the depositor. Certain Government securities 
(1864) bearing interest at 5 per cent, were deposited in Court for paying 
the interest thereon to certain annuitants. In pursuance of 
notice given by the Government Agent, the Registrar of the Court con¬ 
verted them into 4 per cent, papers. Held that the appellant was liable 
under his agreement, to pay the annuitants the amount originally agree 
unon though the conversion of the notes was not an act of the parties 
but r4s the act of Government and the Court. Rajah Satteesohunder Boy 

y. Samasoondery Debia ... ...2 W.R. 48 (P.C.) = 4 Sar. 777. 

aOVERNOR-IN-COUNCIL. 

functions of. on appeal-whether judicial-sovereip 
Governor of Bombay in council—Jurisdiction over Native States 

Native States, No. 1, 33 C, 219. 


By a Zemindar to his family. A grant by a former Maharaja 


grants 

of Pacheet of a Pergunna, part of the Zemtndary, or Eog o 
(1850) Pacheet, to a member of his family, held to be a g^nt or 
maintenance only, and resumption decreed to the Raja m 

possession. 

ScmMe.—Grants made by the predecessor of the Raja in 
whether in fee or for maintenance, enure only during the life-time o 
grantor, and are not binding on his successor. 

g„^,e.-Whether the Za>aindary of Pacheet constitutes 
sible estate of inheritance, and as such inalienable. Amend La Q 

V. Maharaja Dheraj Gurrood Narayun Deo ... ••• 

I Sar. 399=1 Suther. 221 =5 M.i.a.o.6. 

PRIVY COUNCIL. 

R. Raja Udaya Aditya Deh v. M AdUya 


1881 


•hjATPe;_-R, Kaia UciavA Auioyc% </. v.—-- — - . * 

(206) =8 I. A. 248.—The inalienability of a Zemindary is a ma 

ouchb to be proved, not merely presumed. 

r —f "t:::?::.: cfa 

liable to be resumed by his successor. 


1885 


CALCUTTA. 

_R. Petsmbar Baboo v. Nilmouy Singb Deo, S C. 793 ( 79 S).-Poiat same a= m 
1878 11 0.463, supra. 
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_R. Uddoy AdibtyaDeb V. Jadublal Adibtya Deb, 5 C, 113 (119)=4 C.L.R. 181, 

—The decision in 5 M.I.A. 82 turned upon the sole point as to the nature 

1879 of the grant, the original grantee having been then dead ; the grant, hav¬ 
ing been for maintenance only (in 5 M.I.A. 82), was held liable to be 
resumed, and it did not establish that an impartible estate was also an inalienable 

estate# 

_R, Agin Bindh Upadhya v. Mohan Bikram Shah, 30C. 20 (33).—In the 

Pacheet estate which is an impartible Raj, grants for maintenance are 

1902 resumable, on the death of the grantor by the next successor to the 

Raj. 

_R. Bam Chandra Goswami v. Jogendra Nath Banerjee, 4 C.L.J. 399 1400).— 

It is deducible from 5 M.I.A. 82 and other cases that a grant for main- 
tenance prima facie ceases with the life of the grantor. 

MADRAS. 

_D. Bhavanamma u. Ramasami, 4 M. 193 (197).—5 M.I.A. 82, did not estab¬ 
lish the broad principle that a grant for maintenance made by the holder 

1881 of an impartible estate ceased with the life of the grantor; a power of 
alienation for the benefit of the family or to discharge its obligations 
is the inherent tight in the managing co-parcener whether of a partible or impartible 
estate, and a maintenance grant for such purpose is binding on the grantor’s successors 
and tenures till the death of the grantee. 

_R. Salur Zamindat u. Pedda Pakir Raju. 4 M. 371 (372).—Though, according 

to the decision in 5 M.I.A. 82, a grant made by a Zamindat to a member 

1661 of his family for maintenance is resumable, yet where the members of a 
particular branch of the grantor’s family, entitled to maintenance, enjoy 
certain lands for three generations without any interference on the part of the Zamindat 
for the time being, the inference is that the grant was made in perpetuity for the main¬ 
tenance of the particular branch. 

_Jaghir, estate conferred by grant in. A Jaghir must be taken, 


( 2 )- 

(1878) 


NOTES. 


prima facie, to be an estate only for life, although it may pos¬ 
sibly be granted in such terms as to make it hereditary. 

Qulabdas Jugjivandas V. Collector of Surat ... 3 B. !86 = 

6 l.A, 54 = 3 Sar. 889. 

BOMBAY. 

__R. Ramohandrav. Venkatrao, 6 B. 598 (603).—JapAirs are not 


necessarily grants for life only, but may be occasionally hereditary. Prima 
1882 facie, they are grants for life but they may, possibly, be granted in such 
terms as to make them hereditary. 

_R, Dosibai «• Ishwardas Jagjivandas, 9 B. 861.—Where tbelanguage and 

the object with which a grant is made show that it was as a reward for 
1885 past Hervioes, the mere use of the word as jaghir'* would not control 
the right of alienation inherent in the o[«rative terms of the grant. 

_R^ Trimbakpuri Guru Sitalpuri t). Gangabai, 11 B. 614 (816).—A document 

1887 ought to be construed with reference to the sitnation of the parties. 

_.R, Bamkrishna Bao u^.Nana Bao, 8 Bom. L.^. 963 (967).—A saranyam 

jaghir is, prima facie and in the absence of express words or necessary 
1908 implication to the'contrary, a grant of the royal share of the revenue only 
and not of the soil, for life only, resumable at the pleasure of Govern¬ 
ment, and ordinarily impartible and inalienable. 

86 
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GRANTS— {Contimied), 

CENTRAL PROVINCES. 

—R. Krishnajiy. Manwar Ali, 6 Ind. Caa. 821 = 6 N.L.R. 72.—An inam grant- 
ed under rule V (2). of the Berar Inam Rules, to a grantee and his direct 
1908 lineal heirs and undivided brothers, confers upon each bolder, in turn, an 
estate for life only, which is absolutely inalienable by any process which 
might take the estate out of the family, for whose perpetual maintenance it was made, 

or so as to defeat, delay, or incumber the enjoyment thereof by anv successor after the 
alienor. 

(3) Grant of pottah — Grantor, a mortgagee—Promise to grant 
pottah of another village in case of redemption—BepresentoAive 
(1879) of grantor, if bound by promise. A certain person granted a 
pottah of a certain village, which had been mortgaged to him. 
to his illegitimate son. and promised, in case of redemption by the mort¬ 
gagor, to make over to him another village yielding an equal revenue. 
His legitimate son then confirmed the grant and made it rent-free without 
making any reference to the substitution of another village. The village 
was redeemed. Held that the legitimate son was bound by his father’s 
agreemeDt and must make over another village yielding an equal revenue. 
Bijai Bhadoor Singh v. Bhyron Dux Singh ... 6 C.L.R. 21 = Bald. 335 = 

R. and J.'s No. 60 (Oudh). 

Oonstruction of grant—Grant hy zemindar of estate for main¬ 
tenance Pottah dawami ” made to a lessee hy the grantee in 
(1899) excess of his estate to what extent effectual, from circumstances 
—Suit for possession—Limitation Act (XV of 1877), Sch. II, 
Art. ^^.Suit for declaratory decree—Specific Belief Act (I of 1877), S. 39— 

Adverse possession. A grant of a village for maintenance was made by a 
zemindar to his nephew, operating only for life. The grantee survived 
the grantor, and by ikrarnama acknowledged the succeeding zemindar to 
be entitled to the village. The grantee had. however, already executed a 
pottah, described therein as permanent, to, a lessee. The latter obtained 
possession, and from him, after the death of the original grantee for life, 
the zemindars who succeeded the grantor accepted rent at the rate stipu¬ 
lated in the pottah, and did not disturb his possession. The suit, after 
the death of the lessee, claimed the village as part of the inherited zemin¬ 
dar!, the defence being that the lease was perpetual. Held (1) that the 
original grant not having extended to more than the life of the grantee, 
the pottah was void as against the successor in title of the grantor, and 
not merely voidable after the grantee’s death. The acceptance of rent 
at the rate in the pottah could not have the effect of confirming it in its 
entirety, which, according to the construction of the High Court, would 
have been for a permanent estate. The duration of the pottah could not 
exceed that of the original grant; nor could an admission, taken by the 
High Court to have been that the acceptance of rent had confirmed the 
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permaneDcy of feho leas©, preclud© tho claim for legal rights, even suppos¬ 
ing that admission to liave been made. The matter in contest was as to 
the circumstances under which the lessee was allowed to remain in posses¬ 
sion, and their legal effect. And, on the evidence, the lessee had been 
allowed to remain as a 'tnokurari tenant for his life: (2) The suit for 

possession was not barred under art. 91 of the Limitation Act (XV of 1877), 
on the ground that a decree declaratory of title to have the pottah cancel¬ 
led might have been sued for in the lessee’s life-time under S. 39 of the 
Specific Belief Act. 1877 : (3) The possession of a tenant for life is not 

rendered adverse within the meaning of Act XV of 1877 by a notice from 
the tenant that he claims to be holding on a perpetual or hereditary 

tenure —Beni Pershad Koeri v. Dudhnath Roy ... 27 C. 156=26 I.A. 216 

= 4 C.W.N. 274=7 Sar. 580, 


NOTES. 

1901 


CALCUTTA. 

_Tituram Mukherjee v- Elias E. Cohen, 1 C.L.J- 317 (322).— 

A grant for maintenance made to a junior member of a joint Hindu 
family is prima fade for the life of the grantee. 

_g Chhoti Narain Singh v. Mussummat Rameshwar Koer, 6 C.W.N. 796.— 

Balenavui allowance, i.e.. property granted in lieu of maintenance, is 
1902 not ordinarily reaumable during the life time of the grantee. There is 
nothing in its nature to prevent the alienation of the life-interest of the 
grantee either by voluntary or involuntary transfer. 

Pundit Agin Bind v. Raja Mohan, 7 C.W.N. 314 = 30 C. 20.—The 
observation of the Privy Council that an isUmrari-viokurari tenure is not 
necessarily a perpetual hereditary tenure is general and not limited to 
maintenance grants only. 

Bagdu Majhi v. Raja Sri Sri Durga Prosad Singha, 9 C.W.N. 292.—A 
farmer may acquire by prescription the right of a permanent tenant by 
setting up such higher right adversely to the Zemindar. 


R. 


1902 


R. 


1904 


—R. Prince Mahomed Buktyar Shah v. Rani Dhojamani, 2 C.L.J. 20 (34).-=- 
Land granted for maintenance is prima fade resumable at the death of 

1905 the grantee, though in certain cases the grant may be shown to have been 
absolute and irrevocable, made in full satisfaction of all claims of future 

maintenance, and conferring on the grantee not only, a heritable b.ut an alienable estate. 

_H, xiam Chandra Goswami o. Jogendra Nath Banetjee, 4 C.L.J. 399 (400).— 

A grant for maintenance, prima fade, ceases with the life of the grantor, 

1903 and is reaumable on the death of the grantee. But this presumption is 
rebuttable, and where it is proved that a grant has been enjoyed by 
Buocessive generations, the inference may justly be drawn, that the original grant was 
intended to be a grant in perpetuity. 

_p, Ramsaran Singh u. Ehakhan Singh, 11 C.W.N. 340 (342).—Omission 

of a Counsel either to argue a question of law, or liis abtfndocing a 

1906 question of law, is not sufficient to disentitle the Court to- go into the 
question. 
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-R. Abdulullah Sark^tr v. Asraf Ali Mandal, 7 C.L.J. 152 (163).—Refusal by a 

Counsel or pleader to urge a question of law is a mere admission of law 
1907 which is not binding upon the party, and the party may raise the question 
in appeal, although not raised in the lower Court, specially where the 
question of limitation obviously arises upon the admitted facts of the case. 

Nitya Gopal Sen v. Maoi Chandra, 12 C.W.N. 63.—A permanent lease 
of debutter property is void if not executed for legal necessity. 

Hari Das Bairagi v. Udoy Chandra Das, 8 C.L.J. 261 = 12 C.W.N. 1086.— 
If a transaction is void, no rights in favour of either party can grow under 
it, nor can it form the foundation of any estoppel. 

Sheo Lai Singh v. Goor Narain, 7 Ind. Cas. 218.—An assertion of absolute 
title by a life-tenant does not constitute adverse possession against the 
reversioners. 


-R. 

1907 

-R. 

1908 

-F. 

1910 


MADRAS. 

-F. Srinivasier v. Muthusami Pillai, 10 U.L.J. 415 (417) =24 H. 246.—In 

the case of a person who is in possession under a perpetual or hereditary 
1900 tenure, he does not make bis possession after notice adverse within the 
meaning of the Limitation Act. 



1902 

1910 

1904 


Seshamma Sbettati v. Chickaya Hegade, "25 M. 507 (513).—A tenant 
cannot, by the operation of the Statute of limitation, proscribe for a 
higher title than he has under the tenancy, by setting up such higher 
right during the tenancy. 

-Cons. Rajah of Venkatagiri v. Mukku Narsaya, 8 H.L.T. 258 

= 7 Ind. Cas. 202. 

OUDH. 

-R. Thakur Chbatardhari Singh v. Bhagwan Din, 7 O.C. 187 

(190). 


-R. Mahesbar Parshad v. Babu Muhammad Ewass AH Khan, 7 O.C. 372 (376). 

—When it was proved that a person was holding under a decree, which, 
1904 it was alleged, created a perpetual lease in his favour, and that he could 
not claim under-proprietary tights because he or his ancestors had never 
been proprietors, a mere assertion on the part of the lessee during the currency of the 
lease, that he was an under-proprietor could not create an under-proprietary right in 
his avour by adverse possession. 


PUNJAB. 

-R. Dheru v. Sidhu, 56 P.R. 1903 = 93 P.L.R. 1903 (F B.).—A suit for a mere 

1903 declaration and nothing more comes within the purview of art. 120 of the 
Limitation Act, 1877. 


(6)- Zemindary estate — C&myromise amongst creditors—Sale there- 

under—Purchase by Government and resettlement upon kins- 
(1902) men of debtor and creditors, effect of—Portion given absolutely 
to kinsmen in lieu of maintenance—Grant whether by zemindar 
or Government—Hindu Law, Mitakshara — Succession. N, a Hindu 
Zemindar of Madras, owed considerable sums to creditors and also to 
Government for arrears of revenue. By a compromise effected between 
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N and the creditors (the Government being represented by the Collector), 
N’s estate was sold and purchased by Government. Portions of the estate 
so purchased were then settled on the different creditors of N in satisfac¬ 
tion of their debts and the remainder given back to N, One such portion 
T was given absolutely to S and V, two kinsmen of N, to whom N owed 
a large sum on account of arrears of maintenance,, in satisfaction of all 
claims for maiDtenance. past as well as future. A similar grant of estate 
C was made to another Zemindar, a cousin of N, and for similar reasons, 
S and V subsequently partitioned the above joint properties, and estate T 
fell to S. S died and his widow who succeeded also died and estate T 
was claimed by S's daughter's son on the one hand and by the persons 
claiming either under N or Y on the other : 

—(reversing the decree of the High Court) that the latter had 
no interest in estate T in which S had acquired an absolute title, that 
title having originated in a grant from Government, and not from N, who, 
at the time of the settlement, had no estate out of which to make a grant. 
Baja Baja Jee Bahadur Garu v. Raja Parthasaradki Appa Row. 

26 M. 202 = 8 C-W N. 105=13 M.LJ. 125 = 30 I.A. 14 = 8 Sar. 419. 

MADRAS. 

_^R. Venkata Narasaimba Appa Rao v. Raogayya Appa Rao, 16 

1903 M.L.J. 178 (203)=29 M. 437. 

( 0 )_-Effect of re-grant of confiscated estate—Effect of the confis¬ 

cation in Oudh—Lord Canning's Proclamation of 1858—See CoNFiSCA- 
IION, No. 3, 6 I.A. 63. 

( 7 ),_by the Crown of property accruing by virtue of its prero- 

fiative—Decisions of the Lords Commissioners of the Treasury as to such 
grants—Appeal—See Appeal to Pbivy Council, No. 27, 2 Knapp, 103. 


GUARDIAN AND MINOR. 

(1) - Money advanced to guardian and agent of infant zemindar for 
paging Government revenue on account of the zamindari—Suit 
(1834) to recover — Jurisdiction—Contracts not entered into without 
the consent of Government—Legality—Jurisdiction of Courts, 
Money advanced to the guardian and agent of an infant zemindar to pay 
the arrears due to Government on account of his zemindary is recoverable 
in the Mofussil Courts from the zemindar, although the lenders took a 
bond in the English form for it from his guardian and agent in their own. 
names, without any mention in it of tljie zemindar, and sued and obtained 
judgment against them personally in the Supreme Court at Calcutta upon 
the bond, and took one of them in execution under it. 

A statute restricting Courts of justice from hearing and determining 
suite upon certain contracts sot entered into without the consent of 
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Government, and not registered m a particular manner, does not render 
those contracts illegal, and therefore when that statute has been repealed, 
such contracts may be enforced in Courts of Justice, although entered into 

whilst the statute was in force. Gopee Mokun Takoor v. Rajah Radhanat. 

2 Knapp. 228. 


CALCUTTA. 


NOTES.-Applied. Booa Bussoolee v. The Nawab Nazim of Bengal, llW.Rt 

382 (385).—The principle laid down in this case was applied to construction 
1869 of section 22 of Act XII of 1841 (Bengal) which prohibited the cognizance 
of suits, for declaring the 6enamt character of revenue purchase, in a 
case when the sale bad taken place when the Act was in force which bad been repealed 
at the time of the suit. 


BOMBAY. 

R. Javanmal Jitmal v. Mukta Bai, B. 516.—According to 6. 66 of the 
Deccan Agriculturists Relief Act, the document executed contrary to its 
provisions is not only inadmissible in evidence but altogether void. 


(2)- Appeal to Privy Council on behalf of a minor—withdrawal of 

appeal — costs. In a suit instituted by a guardian on behalf 
(1870) of a minor, an appeal was preferred to the Privy Council 
during the minority of the ward. The minor alleging him¬ 
self to have become a major sought to withdraw the appeal. It appeared 
from the evidence let in by the ward that he had attained his majority. 
But the guardian objected to the withdrawal of the appeal on the ground 
that he had not attained his majority and insisted that the appeal should 
be kept pending till the minor should attain his majority. Held, the 
guardian had no right to insist upon the appeal being kept pending. Held, 
also, that the guardian might recover the costs incurred by him, from the 
estate of the minor. Ranee Bistoopria Puimadaye v. Nund Dhul and 
others ... ... ... 15 W.R. 19 (P.C.) = 6 B.L.R. 190. 

(2-a)- Suit to set aside a sale by guardian—Antecedent mortgage — 

Want of consideration — Practice—Printing of records relating 
(1871) to appeal to Privy Council. Suit by a ward, on coming of 
age, to set aside a sale effected by his guardian twenty 
years before suit. The plaintiff alleged that the sale was without 
necessity and consideration, and against the interests of the plaintiff. 
Defendant contended that the sale was for paying off a mortgage for an 
antecedent debt. It was found by the Lower Courts that the sale was 
for the purpose of paying off the mortgage. The plaintiff contended that 
such mortgage was without consideration and that the antecedent debt 
was not true. The High Court refused to allow plaintiff to go into the ques¬ 
tion of the truth of the antecedent debt; and found, on the other points, 
in favor of defendant: the Judicial Committee refused to disturb the con¬ 
current findings of the Courts below based on questions of fact, there 
being no ground for presuming that such findings were unwarranted.’ 
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Their Lordships observed, in this case, that many documents which were 
irrelevant were printed in India at an enormous cost; and suggested a 
stricter supervision being exercised over the department engaged in select¬ 
ing documents to be printed in connection with appeals to the Privy 
Council, so that waste of the suitors’ money might be avoided. Mussa- 

mat Buineeda alias Bebee Ehajoo v. Mussatnat A7)iatool Mehdee Begum ... 

17 W.R. 106. 


( 3 )- Ccnnpromise by guardians—Suit by minor on coming of age. 

Suit against the guardians of a minor, to recover moneys 
(1871) alleged to be due from the estate of the minor’s father. The 
guardians compromised the suit and the deed of compromise 
was confirmed by the Court. After sixteen years, the minor, being then 
of age, brought a suit against the guardians to recover the amount paid 
under the deed of compromise, alleging that the former suit was a fictitious 
one, and the compromise fraudulent and collusive between the plaintiff 
and his guardians. On appeal, held, by the Judicial Committee, reversing 
the judgments of the Courts in India (1) that, in the ci/-cumstances. the 
guardians, in their discretion, were justified in making the compromise to 
protect the infant's estate, and (2) that the burthen of proving the allega¬ 
tion that the former suit was fictitious and collusive, was upon the plain¬ 
tiff, and, in the absence of prhna facie evidence by him that no debt was 
due from the father’s estate, the onus probandi was not shifted on the 
defendants to negative such allegation. Baboo Lekraj Boy v. Baboo 

MaktabChand ... 17 W.R. 117= 10 B.L.R. 35 = 2 Suther. 536 = 3 Sar. 43 = 

14 M.I.A. 393. 


CALCUTTA. 


-—R. Parameswari Perahad Narayaa Siogh v. Shoo Dubfc Rai, 6 C 

L.J. 448 (451).—The interests of infants would seriously suffer if a notion 
1907 were to prevail that guardians were bound for their own security to con¬ 
test all claims against an infant’s estate whether well or ill-founded. 


( 4 )- Suit against guardian—Minor insuffi,ciently represented —Com¬ 

promise prejudicial to minor — Validity. Where a guardian 
(1874) entered into a compromise favourable to himself and prejudi¬ 
cial to the minor, and the vice of the compromise on which the 
lower Court’s judgment was based was that it was made without the party 
(minor) who was principally affected by it being sufficiently represented, 
hdld, the High Court was not wrong in reversing the decree of the lower 
Court. Unnoda Dabee v. Maria Louisa Stevenson ... 22 W.R. 290. 

CALCUTTA. 

Note. -Appr. Mnsummut Gulab Eoer v. Badshah, 10 C.L.J. 420=2 lod. 

Cas. 129=18 O.W.N. 1197.—A suit to set aside a consent-decrea on the 
1009 gcoand of fraud, misrepresentation, undue influence and coercion, is 
maintainable, uotwitbstanding the fact that a previous applioatioo to 
review the same decree was dumissed. 
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(5)- Powers of guardian of min/yrs. Although the guardian of two 

minors may have authority to manage the estate or possibly 
(1881) even to make a partition, it does not follow that he would have 
power to make admissions of previous transactions. Suru) 
Mookhi Konwar v. Bhagwati Konwar ... Bald. 393= 10 C.L.R. 377. 


1899 


OUDH. 

Note. -R. Murad Bakhsh v. Raja Mumtaz Ali, 4 O.C. 31 

(35). 


(6)- Act XL of 1S5S, S. 3 —Belation of manager of joint estate to 

cO’Sharcrs under age. A co-sharer in ancestral family estate 
(1882) under the Mitakshara law, the co-proprietors being minors, 
though he may have power to manage the estate, is not, in 
consequence, the guardian of such minors for the purpose of binding 
them by the execution of a bond charging the estate : nor is the eldest 
male member of the family, being of full age, guardian of such minors 
for the purpose of defending suits brought against them for money ad¬ 
vanced in respect of the estate, unless he has obtained a certificate of 
administration under Act XL of 1858, S. 3. That Act shows that he is 
not guardian of the minors, the care of whose persons and property (un¬ 
less taken under the protection of the Court of Wards by S. 2) is subject 
to the jurisdiction of the Civil Courts. Durgapersad v. Keshopersad 
Singh . 11 C.L.R. 210 = 8 C. 656 = 9 l A. 27 = 4 Sar. 332. 

Note.- Vide Toot-notes under ACT XL OF 1858, No. 2, p. 57, supra. 


(7)- Guardian and ward—Inability of guardian to contract on 

behalf of infant v)ard so as to bind him personally—Effect of 
(1887) Act VI of 1862 {Bombay), S. 12, in regard to a charge upon a 
talukdari estate in the Ahmedabad District during the period 
of management. A guardian cannot contract in the name of a ward so as 
to impose on him a personal liability. Act VI of 1862 (Bombay), for the 
amelioration of the condition of talukdars in the Ahmedabad Oollectorate 
and for their relief from debt,” was intended to deal with all debts and 
liabilities which could possibly impose a charge upon the talukdari estate 
at the end of the period of management, when the estate was to be restored 
to the talukdar free of incumbrance, excepting the Government revenue. 
If debts amounted to more than the surplus of rents during the manage¬ 
ment, of which the maximum period was twenty years, they were not to 
be paid. A widow, as guardian of her infant son, the heir of a talukdari 
estate in the above district, validly transferred villages, part thereof; and 
in the deed of transfer, to which her ward was, by her as his guardian, 
nominally a party, contracted to indemnify the purchaser in case the 
Government should claim and enforce a' right to revenue upon the villager 
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which she transferred as being rent-free. The deed purported to make 

both guardian and ward personally liable in this respect, and also charged 

the liability upon other parts of the talukdari estate. The infant attained 

majority, and the estate was then placed under management, within Act 

VI of 1862. During the period of management the Government claimed 

and enforced payment of revenue upon the villages. Held, that there was 

no personal liability on the part of the talukdar created by the above; 

also that if the charge on the estate had been validly made, it fell, at all 

events, within the terms of S. 12 of Act VI of 1862, absolving estates 

from liability for debts incurred, not only before, but during, the period of 

management. Waghela Eajsanji v. Shekk Masludin ... II B. 551 = 14 

I.A. 89 = 5 Sar. 16. 

PRIVY COUNCIL. 

NOTES.-R- Waghela Raisaogjiv. Sbaik Masludio, 13 B. 330 

(333) (P.C.). 

CALCUTTA. 

Ram Cbuoder Duttv. Dwarkanatb Bysack, 16 C. 330 (342).—A guardian 
ad litem has no authority to enter into a covenant on behalf of a ward 
and thus impose a personal liability on the latter, though he may chaigo 
the estate where necessary. 

Mir Sarwarjan v. Pakhacuddin Mahomed Chowdhury, 34 C 163 (P-B.) = 
11 C.W.N. 207 = 1 M.L.T. 360=4 C.L.J. 431.—If a contract is validly 
entered into on behalf of a minor, and there is mutuality in such contract, 
it might be specifically enforced. 

Surendra Nath Sarkar v. Atul Chandra Roy, 34 C. 892 (895) = 7 C.L.J. 
g 7 ,—Where a minor comes to Court to have an account taken as between 
himself and bis agent, and it is found on taking the account that the 
agent has made advances to the guardian and the advances have been 
applied for the benefit of the minor, the agent ought to be allowed the advances in 
taking the accounts. 

——R. Kripa Sindhu v, Annada Sundaci, 38 C. 34 (F.B.) = 11 C-W,N. 983=6 
C.L J. 273.—“Justice, equity and good conscience,” with reference 
1907 to India, mean cases in the rules of English law if found applicable to 
Indian Society and circumstances. Per Mookerjee, J. 

-R. Bbawal Sabu o. Baij Nath Pertap Narain Singh, 35 C. 320 (323) = 12 G. 

W.N. 266=8 M.L.T. 136-—The proposition that a guardian of a minor 
1907 cannot bind his ward personally by a simple contract debt, by a covenant 
or by any promise to pay money or damages, is subject to the modification 
that the promise will not bind the minor unlese it has been made merely to keep alive 
» debt, for which the ward’s property was liable. 

-R. Olarke V. Brojendra EishoreRoy. 36 C. 433 = 9 C.L.J. 298 = 13 C.IH.N. 

438.—The common law of England has been held by Indian Courts to be 
1909 stan^rd of justice, equity and good conscience. 

- D. Mathewsonv. Bam Eanai Singh, 86 0. 675 = 9 C.L J. 528=1 lod. Cai. 

626= 18 Q.W,N. 1127.—The eoheme of the Chqta Nagpur Encumbered 
1900 Estates Act .which had to be cousideied in this case difieied from that of 
the Act which the Privy Oounoil had to consider in 11 B. 551. 


1888 

-R. 

1889 
-R. 

1906 
—K. 

1907 
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MADRAS. 

-R. Sinaya Pillai v. Munisami Ayyan, 22 M. 289 (291)=9 M.L.J. 64.—A 

mortgage by the guardian (appointed under Act VIII of 1890) of a minor 

1899 without the sanction of the Court, when executed on fair terms and for 
necessity, is not void, but voidable at the instance of the ward. Even in 
such cases, the minor cannot be made personally liable : but bis estate and the mort¬ 
gaged property can alone be made liable. 

BOMBAY. 

Mabarana Shri Ranumalsingji v. Vadilal Vakbatchand, 20 B. 61 i69).— 
A guardian has no authority to bind his ward by personal covenants; nor 
to acknowledge a debt and give a fresh start for limitation. 

Narandas u. Parshottam, 26 B. 757 (764).—The object of the Taluqdari 
Act was to maintain the status and order of taluqdars. The object of the 
Act was to restore the estates to the ancient holders, and not to confer on 
the alienees any privilege or immunity whatever. In the case of Acts 
especially designed to maintain an ancient order of landed proprietors by restricting 
their power of alienation and placing their estate under special management in order to 
restore them when freed from incumbrances, the Legislature could not have intended 
the Acts to apply for the protection and benefit of the incumbrancers and alienees, 
whom the Acts were specially designed to keep out and prevent from acquiring any 
interest in such estates. 

ALLAHABAD. 

-R. Ramphal Rai v. Raghunandan Prasad, 10 A. 498 (503). —The practice of 

the Courts in India has been to fall back upon the analogies of the English 

1888 law, and to take it in all cases to be a good guide for applying the rule of 
justice, equity and good conscience. This method has, in the absence of 
any definite rules of law governing actions ex delicto or other classes of litigation, been 
approved by the Lords of the Privy Council, and probably the latest dictum of their 
Lordships is contained in 11 B. 551 (14 I.A. 96). where, however, their Lordships qualify 
their observations by indicating that the English law is not to be imported wholesale into 
India, regardless of the conditions of the people and the country. 

-R. The Mussoorie Bank, Limited v. The Himalaya Bank. Limited, 13 A.W. 

N. 205*16 A. 53 (59), and The Himalaya Bank, Limited, in Liquidation 
1B93& 1893 v. F. W. Quarry. 17 A. 252 (261.=15 A. W.N. 97.—Point same as in 35 

C. 34 (P.B.) atp. 681, supj-a. 


— F. 
1894 

-R. 

1902 


CENTRAL PROVINCES. 

-D. Tukaram Manaji v. Ramohandra Hati, 2 N.L.R. 25.-A minor cannot be 

bound personally by contracts entered into by a guardian, which do cot 

1905 purport to bind the estate. Where money borrowed for a minor has been 
expended on necessaries, the minor might be liable for the debt, not indeed 
upon the contract, but by reason of the money having been so expended. 

OUDH, 

-Appp. Gaya Prasad u. Musammat Maharaj Kuar, 7 O.C. 46.’—It is settled 

law that although a guardian may. under certain circumstances, sell or 

1904 charge his ward’s property, he cannot bind his ward personally by a 
covenant or by any promise to pay money or damages. 
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(8) —and minor—Enhancement of rent, effect of—Acts of 

mother and guardian how far binding on minor son —Kabuliafc 
(1887) given by widow in possession to hind her son and successor to pay 
enhanced rent decreed against her—Admission not amounting 
to estoppel. —A pulnidar obtained decrees for the enhancement of the rent 
of holdings in the possession of the widow of a deceased tenant, one decree 
being in respect of land formerly held by the latter, and the other in respect 
of a holding purchased by the widow, on behalf of her minor son by the 
deceased, whilst the enhancement suits were pending. The widow also 
signed kabuHats relating to both tenancies, agreeing, as mother of the 
minor, to pay the enhanced rent. Held, that as the putnidar was entitled 
to sue for enhancement, and it was not to be presumed that the mother 
held adversely to her son ; also as she had come to what she believed to 
be, and was, a proper arrangement, the son, on his attaining full age, and 
entering into possession of the tenancies^ was bound by the kabuliats. 
The putnidar was not precluded by the fact that he had, after the son had 
attained full age, sued the mother as tenant, stating that she, and not the 
son, was tenant. Watson and Company v. Sham Lai Mitter 

15C. 8=I4 1.A. 178 = 5 Sar. 66. 

CALCUTTA. 

Notes.- ’R. Goluck Nath v. Kirti Chunder Haidar. 16 C. 646 (649).— 
Though a guardian does not in a snle-deed describe herself as guardian of 

1889 her ward, if the evidence shows that she acted for the ward, the presump¬ 
tion is that she acted in her lawful capacity. 

-R. Baja PromadaNath Roy Bahadur v. Kinoo Mollah, 4 Ind. Cas. 495 — 13 C. 

1908 16T = 8 C.L.J. 139-—A kabuliyat executed by several persons cannot 
be set aside as a whole, when all the executants did not question it. 

-R. Matbewson o. Bam Kanai Singh Deb, 36 C. 679 (712)=9 C.L.JI. 523 = 

1909 1 Ind. Cas. 626—See same case under this beading, No. 7, supra. 

BOMBAY. 

-R. SuGoaram Morarji ». Kaltdaa Knlianji, 18 B. 631 (638).—A Hindu died in 

debt leaving two minor sons. His widow, after bis death, borrowed money 

1894 for family purposes as manager of the family and mortgaged her husband’s 

property. She subsequently sold it and she signed as widow of the hus¬ 
band intending to convey bis interest in the land. Held, that it would be taking too 
teohnical a view of the instrument to hold that the whole interest of the husband did 
not pass by it, because he left minor sons, whose interest the deed does not, in terms, 
purport to convey. 

(9) - Minor not bound by his guardian's contract — Appeal—Complete 

change of case to that in issue in lower Courts not allowable. 

(1892) Upon the death of an ijaradar, his mother and widow, as 
managers under his will, remained in possession of the land 
leased. Subseqaently, a son was adopted to him by the widow and 
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succeeded to his estate. The lease having expired, a renewal for five years 
was taken by the managers, but was surrendered before that period elapsed, 
during the minority of the son. against whom, on his attaining full age, 
this suit was brought by the lessor to recover three years’ rent of the 
renewed ijara. The contract of the adoptive mother and guardian was 
not personally binding upon the adopted son, and had not been ratified 

by him after attaining full age. It did not purport to deal with the estate 
to which he afterwards succeeded, but was entered into by the managers 
in their own names. Held that the case, as originally made in the plaint 
and raised by the issues framed in the Court of first instance, which 
covered a wider ground, that the son was personally bound by the 

contract as being beneficial to him, and on the ground that he had ratified 
it after attaining full age, could not be altered in appeal into what would 
be a wholly different claim, and raise entirely new issues, that the 
managers, having power under the will, had charged the estate with the 
rent of the ijara, and that such charge remained upon it in the possessmn 
of the heir, who was liable to the extent of the assets received by him. 
The latter would have been in fact a new suit. Indur Ghunder Singh v. 

Badha Eishore Ghose ... ... 19 C. 507= 19 l-A. 90 = 6 Sar. 185. 

_The case that arose in Hanoomanpersaud Panday v. Mussumat 

Babooee Muoraj Koonwetee, 6 M.I.A. 393, distinguisJied. 

CALCUTTA. 

j^OTES. -R. Bhawal Sahu t). Baijnath Petbah Narain Singh. 33 C. 320 

( 323 ) = 12 C.W.N. 256=3M L.T. 156.~In 19 C. 507 (PC.) their Lord- 
1907 ships of the Privy Council did not go further than to say that the con¬ 
tract. which in that case was a lease with onerous covenants, could not 
bind the minor personally, and that there was no claim against the minor’s estate. 


MADRAS. 

-R. Subramania Aiyyar V. Arumuga Chetty, 26 M. 330 (331). In 19 C. 507 a 

guardian purported to contract on behalf of a ward so as to impose a 
1902 personal liability on the latter, there being no pre-existing liability on the 
part of the ward at the time the guardian entered into the contract. 


OUDH. 


_R. Gaya Prasad v. Musammat Maharaj Kuar, 7 O.C. 46 (47).—AUhoug a 

guardian can, under certain circumstances, sell or charge his ward’s, pro- 
1904 perty, he cannot bind his ward personally by a covenant or by a promise to 
pay money or damages. - • ‘ •' 


(10) -See oases under “ Hindu Law (Guardian and Minor).” 

(11) -Eeligious education o£ a minor—See Act XL OF 1858 

(Bengad Minors), No. 1, 17 W.E. 77=10 B.L.R 125=14 M.I.A, 309. 

Power of guardian to mortgage-Eate of ^terest-Act XL 


(X2)-jpower oi guarumti to t * 

of 1858, S. 18—See Act XL op 1858, No. 4. 11 C. 379—12 I.A. 47. 
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s:^- 0 .V, ®» o« » «■ , ,, 

,U, 

;”S;' ?i S“.« «.'■»"'»•>»“■•>-'>•• »“* 

Family), No. 226,25 A. 407. u / j a f # 

fl 5 )_4dverse possession of guardian through fraud-A of 

Hindu Law (Stridhanam), No. 350. 33 C. 23. 

mesne pr married woman or person with adverse 

(16)--Minor by decree—Appointment of married 

interest as guardian ad ^ disqualification. — 

r”nTpl“"( 188 ^. No. 38, 31 A. 572. 

SeeCiv. ^ ,„e.tion of minors—Order appointing guardian ad 
^^'^ir“^Tev“enoe of affidavit-Presumptioo of regularity-See 

iifm-Abseooe o evidence 

Ptv Pro Code « 

^ / Cl f ATuectancy -Hindu Law—Power of guardian—See 

18)-Sale c L B. 528 and 10 C.L.R. 61. 

PvPFrTANCY, Nos. 1 & 0,, , . 

. X ^ranting certificate to act as guardian of minor- 

(19) -^frt_Bffecb of order when no certificate is actually 

: act XL OF 1858, No. 3, 17 C. 347=16 LA. 195. 

issued e r fl^,oI.dian to deal with minor’s estate—Application, 

( 20 ) —the land of a minor—Insufficiency of compliance with 
of Act X of IS/U c . without actual compensation to the minor’s 

the of land on coming of age—See ACT X OP 1870, No. 4, 

18 0^=17 I 

haREAS CORP^^* 

r <? reme Court of Bombay—Power to issue writ of habeas corpus 
(D— yjllh authority of Native Court. The Supreme 

Court of Bombay has no power to issue a writ of habeas 
(1829; escept when directed to a person resident within those 

• -f ^herein it has a general jurisdiction, or to a person out of those 
UmtsCho is personally subject tofts jurisdiction. 

The Supremo Court has no power to issue a writ of habeas corpus to 
1 or officer of the Native Court as such officer, it having no power 
**^^disoharg 0 persons imprisoned under the authority of a Native Court. 

ggprgaie Court is bound to notice the jurisdiction of a Native 
Court without having it set forth specially in the return to a writ of habeas 
corpus- Justices of the Supreme Court of Bombay ... 1 Knapp 1. 

PRIYT COUNCIL. 

HOTBB. — ""N. Pooneakhoty Mndaliar v. The King, 8 Knapp 3iS,—For the 

position that there was difference between personal jnrisdiotioa conferred 
1S8B on the Supreme Oonrt o8 Bombay by ito Ohartei and on that oi Oaloutta 
by its Ohartec* 
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CALCUTTA. 

_R. In m matter of Ameer Khan. 6 B.L.R. 0 . 392 {M7).-Th6 power of the 

Supreme Court of Calcutta to issue habeas corpus to persons m the mof ussil 
1870 was admitted in this case. The Court accordingly directed the release 
of a Mahomedan subject of the Crown arrested in Calcutta and detained m 

themofussil. BOMBAY. 

_R. Khoja Shivji u. Hasham Gulam, 20 B. 48O.-Th0 contention urged in the 

argument of this case against the usurpation of jurisdiction by Courts does 
1895 not apply to a case where there is no other tribunal to which the person 
aggrieved can go to redress. 


HEIRSHIP. ^ ^ ^ . 

(1) _Question of—Finding by High Court—Interference by Privy 

Council—See Appeal to Privy Council, No. 34, 30 C. 303. 

(2) _.Proof of— See Mahomedan Law (Wakf), No. 76, 25 A. 

236. 

HEREDITARY OFFICES. - , . 

(1)_ Performance of duties—Limitation for suits for fees. ±ae 

offices of Mujmoodar, Parek and Mehta are hereditary, and do 

(1837) not cease upon a grant by the Government of a village m 

jaghire or enam tenure:— 

In order to entitle the parties in possession of the offices to the fees 
incident to them, it is not essential that the duties of the offices shoul 
have been performed by the parties so possessed, if they were prepare 
to discharge them if required. In a suit, however, for the recovery of 
the fees, such claim is limited by Bombay Reg. V. 1827, S. 4, to a period o 

twelve years. Beema Skunker v. Jamas-jee Shapoor-jee 5 » 

(P.C.1= I Suther. 84 = 1 Sar. 149 = 2 M.I.A. 


NOTES. 


1872 

1873 

-R. 

1880 


BOMBAY. 

_R. Madvala 6in Ginepa v. Bhagvanta bin Devji. 9 B.H.C. 

260 (265).—Where there has been no recognition of title nor any paym^ 
of dues within the period of limitation prescribed by law, there is a suffi¬ 
cient bar to the claimant’s right to recover. 

_R. Maharana Fatosangji t). Desai Kalliantayaji. 10 B.H.C. 281 

(285). , . 

Chhaganlal and others a. Bapubhai, B B 68 ( 71 ).-When a plamt.fi has 

cnee got his title to a periodical right established bj a Cou't he may sue 

for arrears falling due within the period of limitation (..eO, 

due within twelve years prior to suit. 


(2)- Palki Hug. An annual allowance for Palki Bug (P^anquin 

allowance) to the holder of the hereditary office of Desai of 
(1872) Broach, held under a Jaghir grant, charged hy former native 
Governments on the land revenues of that Pergunnah, is m- 
cident to the tenure of Desai. and is not resumahle by Government^ Te 
Gavemment of Bombay v. Desai Kullianf^i Hakormutrai ^ ^ S«.^I03 
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PRIVY COUNCIL. 

Notes.- R. Maharana Fatesangji Jasvaotsangji v. Desai Kallianrayagi 

Hukamatraiji, 10 B.H.C. 281 (P.C.)=21 W.R. 178.—Toda Oiras Haq is 
1873 an interest in immoveable property within the meaning of cl. 12 of Act 
XIV of 1859. 

BOMBAY. 

-R. The Collector of Thana v. Krishna Nath Govind, 5 B. 322 (327).—The 

opinion expressed by their Lordships in 14 M.I.A. 551 as to the hak in 
1880 question there, that it was not in the nature of immoveable property, was 
the expression of a doubt rather than a positive decision. 

R. Radhabai and Ramcbandra Koaher v. Aointrav Bhagvant Deshpande, 
188S ^ (2H) (P.B.).—Where an estate is attached to an office, when 

the office ceases, the tenure (enjoyment of the estate) also ceases. 

(3) - Hereditary Gumasba appointed to collect Deshmukhi allowan¬ 

ces—Derivation of his title such that the Desmukhi could not 
( 1891 ) dismiss him—Construction of docuynents. As to whether a 
deshmukh could dismiss the holder of the paid office of heredi¬ 
tary gumasta, appointed to collect, in the watan of the former, the desh- 
rniikhi allowance from the villages, it was shown by documentary evidence 
that the gumasta's ancestor had been appointed by the ruling power 
of the day, from which authority also the deshmukhi had been derived. 
It was also shown that the hereditary gumasta's title was indepen¬ 
dent of the dt^smukh, and that the latter could not displace him. No 
change had been made under the British rule from what had prevailed as 
to this under the Peishwa ; but such evidence as there was, accorded with 
the above. 

Held, that the right of the gumasta to act as such, and to receive the 
payments, had either been granted, or else had been so recognized and 
confirmed by an authority binding on the desmukh that he could not 
deprive the gumasta of his office which the Government had conferred 
upon him ; and that desmukh had not the right, as against him, to collect 
the allowance himself, directly, either from the village officers, or from 
the treasury. Bamchandra Narsingrao v. Trimbak Narayan Ekbote 

16 8.374=19 I.A. 39 = 6 Sar. 122. 

(4) -Claim to—See ADVERSE POSSESSION, No. 4, 2 M.I.A. 480. 

HlOH COURT. 

(l)——Suprcwie Court at Calcutta—Jurisdiction over the officers of that 
Court for misconduct—OjJicer of the Court being director of a 
( 1880 ) Bank—Breach of trust. Appeal from an order of the Supreme 
Court at Calcutta, suspending from office the Master and 
Accountant-General and Examiner in Equity of that Court, upon special 
application, allowed. 
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The Supreme Court at Calcutta has power by the Charter of Justice 
of 1774 (14 Geo. Ill), to remove, or suspend, officers of that Court, on 
account of misconduct, and this power of removal is not limited to acts 
done by such officer in his judicial character, but includes transactions 
distinct from those of his office. 

An officer of the Court, being a shareholder and Director of the 
Union Bank at Calcutta, was a party to deceptive statements, contained 
in the half-yearly reports of the concern, as to the state of the affairs of 
the Bank, and also availed himself, in his character of Director, to obtain 
credit to a considerable amount upon his personal security only, which, 
by the condition of the dead of co-partnership of the Bank, amounted to a 
breach of trust. No charge or imputation, with respect to his judicial 
functions, was brought against him. 

Held (affirming an order of the Supreme Court suspending such officer 
from office), that there were sufficient grounds for calling upon the Court 
to protect the administration of justice, by suspending such officer for so 
misconducting himself. In re William Patrick Grant ... 7 Moo. P.C. 141, 

(2)- Contempt of Court—Publication of libel reflecting upon a Judg& 

in his judicial capacity—Offence not included in Penal Code — 
(1883) Defamation—Criminal Procedure Code {Acl'K o/1882), S. 5— 
Power of Courts of Record under common Law—Jurisdiction 
of High Court to punish summarily. The High Courts in the Indian 
Presidencies are superior Courts of Record. The ofifenoe of contempt of 
Court, and the powers of the High Courts to punish it, are the same in 
such Courts as in the superior Courts in England. Those powers, which 
formedlpart of the common law, were conferred upon the Supreme Courts, 
when they were established in the Presidency Towns. 

The Indian Penal Code does not provide against a contempt of Court 
committed by the publication of a libel out of Court, when the Court is 
not sitting, and neither in Chapter XXI “of Defamation, ' nor elsewhere 
provides for the punishment of a contempt of Court committed by the 
publication of libel reflecting upon a judge in his judicial capacity, or in 
reference to his conduct in the discharge of his public duties. Because 
the publisher can be punished for “defamation” under the Code, it does 
not follow that he cannot be punished summarily by the High Court for^s 
contempt of Court. He can be so punished with fine, or imprisonment, or 
both. 

The provisions of ^S. 5 of the Co.d® of Criminal Procedure, 1882, 
relating to the procedure under which “ all offences under the Indian 
Penal Code,” and “all offences under any other law," are punished, do not 
include a contempt of the High Court committed by the publication of 
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libel out of Court, when tbe Court is not sitting, although such contempt 
may include defamation. Such a contempt is more than mere defamation,, 
and is of a different character. 

Tbe jurisdiction of the High Court to commit for contempt has not 
been affected by the Code of Criminal Procedure, 1882. 

By the common law, every Court of Record is the sole and exclusive 
Judge of what amounts to a contempt of Court. Surendra Nath Banerjee 

V. Chief Justice and Judges of the Bigh Court 

IOC. 109 = 10 I.A. 171=4 Sar. 474. 


NOTES. - 


FRIYT COUNCIL. 

•R. In re S. B. Sarbadhicary, 11 C.W.N. 273 (277) (P.C.).-The 


High Court is concerned iu seeing that those who are on the roll of Advo> 
1907 ' cates maintain, by their acts and conduct, not merely the honour of the 
body to which they more immediately belong, but also the honour of the 
Court of which by reason of their enrolment they form an integral part. 

CALCUTTA. 

-R. Hukum Cband Bold v. Kamalanand Singh, 33 C. 927 (941) =3 C.L.J. 67. 

—Tbe case in 10 C. 109 recognises the power of the High Court to punish 
1905 summarily by imprisonmeut contempts of Court by the publication of a 
libel out of Court, when tbe Court is not sitting. Tbe powers of the 
High Court are not rigidly circumscribed by the provisions of the Crim. Pro. Code. 

_R, Badhika Mohun v. Gyan Chandra, 6 Ind. Cas. 120 = 14 C.W.N. 836.— 

Tbe inherent powers of a Court may be exercised in favour of or against 
a person who is not a party to the original suit.' 

BOMBAY. 

-Jn re Bai Amril, 8 B. 380 (387).—A High Court being a superior Court of 

Bocord has tbe power of punishing summarily for contempt from the mere 
1884 fact of its being a Court of Record. It is not a power given to it by the 
Criminal or Civil Procedure Code or tbe Penal Code. .. 


1910 


-R. 

1892 


1899 


« 


Balwantrao v. Bamchandra, Rat. Unrep. Cp. Cas. 614 (615).—The $ower 
of the High Court to imprison for contempt of Court io disobedience of 
an injunction, is irrespeotive of tbe Codes. 

•R. In re D. E. Wachha, W. A. Chambers v. K. N. Kabraji, 2 Bora. L.R. 
180 (131).—The powers of the High Court are not rigidly circumscribed 
by tbe provisions of the Code. 

—R. Uderam Kesaji v. Hyderally, 3 Ind. Cas. 990=10 Bom. L. R. lAi (1145) 
=33 B. 469.—The High Court of Judicature at Bombay has the power to 
1906 issue an injunction against a person from proceeding in tbe Preside iicy 
Small Causes Court at Bombay with a suit referring to the same matter 
to which the suit in tbe High Court relates. 

-R. Bai Moolibai V. Chunilal, 11 Bora. L.R. 860 =2 Ind. Gas. 485=33 B, 

680.—Where an application is made for committal of a person to jail for 
1909 disobedience of the Court’s order, it is necessary not only that the order 
should be served upon tbe defaulting party personally, but the notice to 
commit should also be similarly served npoo him. Service upon the party’s attorneys 
is not sufficient. 

87 
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(3)-Rule 197 o£ the Rules of the Allahabad High Court—Powers cf 

eurolmenb of advocates—Suspension without trial—Disciplinary authority 
of the—See Letters Patent (Allahabad), No. 2, 29 A. 95. 

HIGHWAY RATE. 

(l)- Principle of assessment. —By Stat. 33, Geo. III., c. 52, S. 158, 

(for, among other things, making better provisions for the good 
(1845) order and Government of the towns of Calcutta, Madras, and 
Bombay) assessments are directed to be made on the owners or 
occupiers of houses, buildings and grounds, “ according to the true and 
real annual values thereof.” 

Upon a rate made in pursuance of this Statute, the Quarter Sessions 
at Bombay assessed the annual value of a cotton pressing factory, having 
fixed machinery, upon the gross receipts, after making an allowance of 
ten per cent, for tenant's profits. Held, by the Judicial Committee, revers¬ 
ing the order of confirmation of the Sessions by the Supreme Court, and 
quashing the rate, that the principle of the assessment was erroneous, the 
proper measure of rateable value of the building being the rent (subject to 
the deductions required by the Statute 6 & 7, Wm. IV., c. 96) that the 
building might reasonably be expected to be let for, to a yearly tenant. 

Fawcett V. The Justices of Bombay. 5 Moo. P.C. 143=1 Sar. 296 = 3 M.I. A. 

408. 

HILL TRACTS. 

(1)- Zemindar's title to a tract of hill and forest, proof of — Con¬ 

struction of istemrar sanad of 1803 as to lands granted — 
(1891) Specification of villages—Effect of proved acts of possession by 
Zemindar. —Where the proprietary right in a tract of land 
had been constantly asserted, all questions between the disputants, as to 
the amount of the use of the tract by the claimant, and as to the sufficiency 
of such use to establish his possession over the whole extent, were held 
to be questions of fact. A Zemindar claimed from the Government the 
proprietary possession of a tract of hill and forest, in virtue of an istemrar 
sanad of the year 1803, conferring upon the grantee, his heirs, and 
successors, a permanent property in the zemindari as then possessed. To 
the sanad, which was aptly worded to include the subject of this claim, the 
acts of the Zemindar had been ascribed. But it did not contain any 
description of the lands which it was intended to carry, a marginal note 
only specifying three villages then comprising the Zemindari : Held, that 
the grant was not confined to the villages so named, and to an area in 
their immediate vicinity, but that the whole tract of hill and forest was 
claimable on its being shown, by direct evidence, or reasonable inference, 
that it was in the possession of the Zemindar when he obtained a permanent 
title from the Government. As to part of the tract, the Zemindar’s acts 
of possession, such as grazing cattle, cutting timber, and collecting 

4 
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forest produce bad beeu exclusive of the exercise of such rights by 
any other persons; but as to another part of the tract, bis acts of that 
character had been concurrent with a similar user of bill and forest by 
raiyats of neighbouring villages, not part, of the Zemindari, and belonging 
to the Government :—Heldy as to both parts, that the acts of possession, 
which had been found by both the Courts below to have been done by the 
Zemindar, did not fall short of proving his proprietary possession, and 
that the user by the villagers, not having taken place in the assertion of 
conflicting proprietary right, and whether or not they were sufficient to 
establish rights of easement, were neither in amount nor quality sufficient 
to displace the Zemindar's proprietary title. The decision of the first 
Court that the exercise of the above-mentioned rights by the Zemindar 
was evidence only of the right on his part to use the land of another for 
the purposes indicated, had been rightly reversed by the High Court. 
The Secretary of State for India in Council v. Nellakutti Siva Subramania 
Tevar ... ... ... IS M. 101 = 181.A. M9 = 6 5ar.74. 

MADRAS. 

NOTES.-R. Secretary of State for India u. Bavotti Haji, IS H. 31S (321). 

—Though the Madras Forest Act (V of 1882) throws the onus of proof on 
1892 the claimant in the first instance, yet it does not disable him from prov¬ 
ing his title against the Grown in the same way in which he is entitled to 
prove it in a suit between party and patty, nor take away from him the benefit of 
presumptions arising in favour of bis title frem possession. 

-R. Gorigala Pitchi Naidu u. Vallut Veoriab, 20 M.L.J. 362=7 M.L.T. 

380=M.W.M. (1910). 75=5 Ind. Gas, 853.—Where plaintiffs were given 
1910 darkhasts of certain unassessed waste lands over which the defendants 
claimed certain rights of pasturage and by virtue of such rights obstruct¬ 
ed tho plaintiffs; held, that the plaintiffs were entitled to succeed as the defendants 
had acquired no tight against Government. The right of pasture does not exclude 
the owner’s right to the pcssessioo and enjoyment of such property. The mere pasturing 
of cattle by the ryot on Government waste land would not amount to an enjoyment as 
of right so as to create a prescriptive title. 

(2)- Confiscation of Parlakimidi Zemindari including—for rebellion 

— Re-grant except " lands held by the Bisoyees ”—Savaras in- 
(1905) habitants of Maliahs—Bisoyees, control of, over Savaras_ Whe¬ 

ther re-grant passed ownership of, to Zemindar—Management 
of Zemindari by Court of Wards—Acquiescence and Acts of Govt, officials 
under mistake — Estoppel—Title by adverse possession .— The Maliahs are 
cerbain hill-tracts to the north of the Parlakimidi Zemindari, and originally 
formed part of the Zemindari. The inhabitants of the country are 
known as Savaras, an indigenous hill race, once a turbulent people 
and ' dangerous neighbours to those dwelling in the plains. The Maliahs 
are divided into eleven nuttaa, each of which is controlled by a local Chief 
or Bisoyee. Each Bisoyee has his fort and his staff of officers and pikes. 

C 
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The Bisoyees were formerly responsible for controlling the Savaras within 
their jurisdiction, maintaining peace and good order, and defending the 
passes to the plains. In return for these duties, they held lands on service 
tenure. They were formerly appointed by the Zemindars of Parlakimidi, 
they were subject to their control and they paid their KatUibadi or quit- 
rent to them. About the close of the 18th century, a rebellion took place 
in the District of Ganjam, in which the then Zemindar and some of the 
Bisoyees took part. In consequence, the Government confiscated the 
Zemindari, including the Maliahs. After the death of the incriminated 
Zemindar, the Zemindari was restored to his family, with the exception 
of “ lands held by the Bisoyees." The Government received, direct from 
the Bisoyees, the quit-rent due by them. Finding that the attempt, to 
keep the Bisoyees under the immediate control of the Collector and to re¬ 
cover their quit-rents directly, had proved a failure, the Government in 
1823, transferred again the Bisoyees and their dependent peons to the 
Bajah and required them to pay their quit-rent through him. Under this 
arrangement, the Zemindar was only to account for what he succeeded in 
collection and incurred no other liability. In 1825, the responsibility for 
the collection of Revenue due by the Bisoyees was imposed on the Zemin¬ 
dar. In consideration of this increased responsibility, the Zemindar 
received the grant of certain villages outside the Maliahs. From 1830 to 
1890, the Zemindari was under the management of the Court of Wards, in 
consequence of the disability or incapacity of successive Zemindars. 
During the whole or part of the time, the view prevailed that the Maliak 
forests belonged to the Zemindari. The Collector worked these forests for 
the benefit of the Zemindari and no one, on behalf of Government, disputed 
the propriety of what was being done. Further, during this period, 
the Zemindari funds were utilized for the making of roads in the Maliahs^ 
partly to increase the profits derived from the working of the forests 
and partly for objects of a general nature. When the management of the 
Zemindari by the Court of- Wards ceased and the Zemindar put forth 
distinctly a claim of ownership to the Maliahs, the claim was repu¬ 
diated by Government. Hence, the present suit by the Zemindar for 
declaration of his title. It was contended on behalf of the plaintiff 
that the re-grant after confiscation comprised the whole of the Maliahs, 
that the Government was estopped by its own conduct from disput¬ 
ing the plaintiff’s title and that the Zemindar had acquired a title 
against the Crown by 60 years’ adverse possession. Held, the conten¬ 
tion that the exception in the re-grant applied only to such lands as 
were actually occupied and cultivated by the Bisoyees themselves, and 
that the Maliahs generally passed as part of the Zemindari, is not correct. 
The mischief that led to the change of arrangement was a combination of 
the Zemindar and Bisoyees hostile to Government. The object of the- 
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change was to separate the Bisoyees entirely from the Zemindar and make 
them mere servants and under the complete control of the Government, 
and as one of the means to that end to make them entirely dependent 
upon Government for their remuneration. The Maliahs, therefore, did 
not pass under the re-grant. Also the transactions of 1823 and 1825 did 
not confer the right of ownership in the Maliahs. For, the transaction of 
1823 did not impose upon the Zemindar any responsibility for the collec¬ 
tion of quit-rent and for the responsibility imposed in 1825, the Zemindar 
received compensation by way of grant of certain villages. Held, also, 
that there was no acquisition of title against the Crown by adverse pos¬ 
session, the concurrent findings of the Courts below to that effect being 
one of fact. Held, further, that there was no estoppel in the case. The 
Court of Wards on behalf of the Zemindar was in possession of the Maliah 
forests under the mistaken idea that they belonged to the Zemindari. The 
Government officials, under the same mistake, acquiesced in that posses¬ 
sion, and, while that state of things continued, they encouraged such an 
expenditure of the Zemindari funds upon the Maliahs as seemed good in 
the public interest. There was no such representation in this case as 
could give rise to the estoppel contended for by the plaintiff. The decree 
of the High Court upheld and suit dismissed. Goura Chundra Gajapati 

v. The Secretavy of State for India ... 9 C.W.N. 553=28 M. 130=1 C.L.J. 

460 = 32 I.A. 53 = 8 Sar. 749. 

HINDU LAW. 

1. —Accumulations. 

2. —Adoption. 

3. —Alienation. 

4—Escheat. 

5. —Family aerangement. 

6. —Gift. 

7. —Guardian and Minor. 

B.—Impartible Estates. 

9.—Joint Family. 

10.—Legitimacy. 

11 Maintenance . 

12. —Mabeiagb. 

13. —Partition. 

14. —Ebligious Endowments. 

16. —Bbversionees. 

J6.—Self-acquisition. 

17. — Stridhinam. 

18. —Succession. 

19—Widow. 

20.—Wills, 
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HINDU LAW (ACCUMULATIONS). 

(1)-la the abseace of any direction to the contrary, it is the rule of 

(1867) accumulations go with the corpus. Bissonauth 

Chunder v. Sreemutty Bamasoondery Dossee 

2 Sar. 344=2 Suther. 90= 12 M.I.A. 41. 

CALCUTTA. 

NOTES.-- D. PaDoalal Seal v. Srimati Bamasundari Daai, 6 B. L. R. 0. 732. 

A Hindu widow is absolutely entitled to the accumulations of income 

1871 from her husband’s estate. The accumulations, which ought rightly to 
have gone from time to time into the bands of the widow but were wrongly 
withheld from her, are really her separate property. 

-R. Hunsbutti Kerain t>. Tshri Dutt Koer, 5 C. 512 = 4 C.L.R. 511.—As to 

whether a Hindu widow has power to alienate, beyond her own life-interest, 

1879 property which she has purchased from accumulations of income derived 
from her deceased husband’s estate made after his death, and while she 
was entitled to a widow’s interest in such estate.* 

1893 -R* Chukkun Lai Roy v. Lolit Mohan, 20 C. 906 (935). 

-R. Amrito Lall Dutt v. Surnomoye Dassee, 24 C. 589 (609) = 1 C.W.N. 348. 

—It is not incompetent for a Hindu testator with proper limitation to 

1897 direct an accumulation of the income of property vested in his executors 
or trustees under his will. 

-R. Srinibash Das v. Monmohini, 3C.L.J. 224 (233).—No useful result can be 

1906 attained by an attempt to interpret one will by reference to expressions of 
more or less doubtful import to be found in other wills. 


1910 


R. Nafar Chandra v. Ratnamala Debi, 7 Ind. Cas. 921.—A trust for accumu¬ 
lation, not being one for perpetual accumulation, was held good, as there 
was a present gift to support the direction for accumulation. 


(2) -Accumulations by widow—Presumption that accumulations 

belong to husband’s estate—See Hindu Law (Widow), No. 432, 14 
G. 387=14 I.A. 63. 

(3) -Right of Hindu widow to alienate accumulations to her 

husband’s estate—See Hindu Law (Widow), No. 413, 1 0. 104 = 2 
I.A. 256. 


HINDU LAW (ADOPTION). 


1. Who may, and who mat not, be adopted. 

2. Requisites for -. 

3. -BY WIDOW UNDER HUSBAND’S AUTHORITY. 

4. Husband’s authority becoming incapable of execution. 

5. -BY WIDOW WITH CONSENT OF RELATIVES. 

6. Agreements relating to-. 

7. Second or Simultaneous-. 

8. Evidence of-. 

9. Effect op - . 

10, Effect of failure of-. 

11. Suits relating to-. 
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— 1.—(Who may, and who may not, be adopted). 

( 4 )- Of sister’s son by a Vaisya. Adoption by a childless Hindoo 

of the vaisyas, ou third class of Hindoos, of his sister s son, 

(1864) upheld. Ramalinga Pillai v. Sadasiva Pillai 

1 W.R. 25 (P.C.)= 1 Suther, 538 = 2 Sar. 51-9 M.I.A. 506. 


PRIVY COUNCIL. 

Notes. -Bhagwao SiDgh V. Bhagwan Slagb, 17 A. 294 (F.B.); on 

appeal, 21 A. 42=216 I.A. 153.-A majority of the Full Bench of the 
1895 Allahabad High Court (Banerji and Aikmau, JJ., dissenting) held that 
& the adoption, among the three regenerate classes, of a sister’s son. of a 

1899 daughter's son or the son of a maternal aunt (i.e.,son of the sister of 

the adopter’s mother) was not prohibited by Hindu Law. But this 
decision was reversed by the Privy Council who held that such adoptions were contrary 
to law and viod. (See Case No. 9, infra.) 


-R. 

1879 

-R. 

1879 

-R. 

1887 

—- F. 
1870 

-R. 

1865 


BOMBAY. 

Sakharam Sadashiv Adhikati u. Siiabai. 3 B. 353.-Sist6rs in the Bombay 
Presidency take absolutely in preference to the first cousins (sons of a 
separated paternal uncla). 

Gopal Narhar Safray v. Hanmant Ganesh Safray, 3 B. 273 {282}.—The 
practice among Sudras fell within the exception to the general rule 
against the adoption of a sister’s son. 

Ravji Vinayakrav Jaggaunatb Shankarsett v, Lackshmibai, 11 B. 381 
(393).—Adoption made in a state of pollution is invalid. 

CALCUTTA. 

Sayamalal Dutt v. Saudamini Dasi, 5 B.L.R. (O.C.) 362 (370); An 
unchaste widow living in concubinage and being in a state of pregnancy 
resulting from such concubinage is incompetent to receive a son in 
adoption. 

- MADRAS. 

Jivani Bhai u. Jivu Bhai. 2 M H.C.R. 462 (467).—The adoption of the 
son of a person with whom the adopter could not have married is invalid 
accordi,og to Hindu LaNy. 9 M.I.A. 506 does not settle the question aa 
the parties in that case were Sadras. 


1881 


- R, Tbangatbanni v. Ramu Mudali, 5 M. 358 (360). 


( 5 )_ Adoption of an only nephew—Validity of such adoption—Effect 

of Dwyamushyayna adoption on inheritance. Observations 
(1869) upon the presumption of adoption, arising from the religious 
duty of a childless Hindoo to adopt a son, and of the circum¬ 
stances which rebut such presumption. 


Held, that an alleged adoption by nn uncle of bis nephew, who at the 
time of suoh adoption was his brother's only son, was not, as a fact, 
proved to have taken place. Semble :—Such adoption, if made. Was in> 

valid by Hindu Law.' • ’ 
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HINDU LAW (ADOPTION)—(Confinued). 

-1.—(Who may, and who may not, be adopted)— (Continued). 


The effect by the Hindu Law of an adoption of Dwyamushyayna 

(son of two fathers) is nob to extinguish the lineage of the adopted son to 

his natural father, or to bar him of his right of inheritance to his father’s 

estate. Nilmadhtib Doss v. Bishumber Doss ... 12 W.R. 29 (P.C.) 

= 3 B.L.R. 27 (P C.) = 2 Suther. 257 = 2 Sar. 489=13 M.I.A. 85. 


PBIYY COUNCIL. 

Notes.- R. Beni Prasad v. Hardai Bibi, 14 A. 67 (F.B.): on 

1892 appeal, 21 A. 460=22 M. 398 = 26 I.A. 116.—See case under No. 8, infra. 

BOMBAY. 

-R. Lakshmappa r. Ramava, 12 B.H.C-R. 364.—A gilt in adoption by a 

Hindu widow of her husband’s only son is invalid in the absence of 
express authority from her husband during his life.time. 


-R. 

1894 


Basava v. Lingangauda, 19 B. 428.—According to a custom among the 
Lingayets in the Districts of Bijapur and Dharwar, the adoption of an 
only son is valid. 


(6)- Brother's son, adoption of. A Hindu, wishing to adopt a son, 

is under a moral obligation to adopt a brother's son, if such 
(1878) a person is in existence, and capable of adoption, i.e., is not an 
only son ; but a violation of this rule does not invalidate the 

adoption of any one else. Wooma Daee v. Gokoolanund Dass 

2 C.L.R. 51 =3 C. 587 = 5 l.A. 40 = 3 Sar 786 = 3 Suther. 500. 


NOTES. 

1898 


-R. 

18B6 

-R. 


1892 


-R. 

1895 

-R. 

1904 

-R. 

1878 

1879 


PRIVY COUNCIL. 

-R. Sri Balusu Gurulingaswami v- Sri Balusu Ramalakshmamma, 

21 A. 460=22 M. 398 = 26 l.A. 113.—See No. 9, under this beading, 
infra. 

ALLAHABAD. 

Ganga Sahai v. Lekbtaj Singh, 9 A. 263 (2S4).—Mere remoteness of 
relationship of the adopted boy to the adopter in comparison to the descen¬ 
dants of his brother does not vitiate an adoption otherwise valid. 

Beni Prasad v. Hardai Bibi, 14 A. 67 (F.B.).— According to the Benares 
School, the giving of an only son in adoption is sinful, but such an 
adoption, having taken place in fact, is valid according to the doctrine of 
factum valet, 

Bhagwan Singh v. Bhagwan Singh, 17 A. 294 (360) (F.B.).—The Dattaka 
Mimamsa of Nanda Fanditha is not an infallible guide in the School of 
Benares on questions of adoption. 

Jaisingbpalt). Bijaypal, 2A.L.J. 36 (48) = A.W.N. (1905), 20=27A.417. 
See same case under No. 27, infra. 

BOMBAY. 

Gopal Narhar Safray v. Hanmant Ganesh Safray, 3 B, 278 (295).—LimitB 
within which the principle of factum vn/ef applies. 

-R. Advyapa v. Rudrava, 4 B.1l04 (112). 
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HINDU LAW (ADOPTION)—(ConiMittcd). 

-1.—(Who may, and who may not, be adopted;—(Coniinued). 

Dhatma Dagu v. Bamkrislina ChimDaji, 10 B, 80 (87).—The circum- 
staoce, that there was a person better qualified than the adoptee, would 
not, by itself; render an adoption invalid, or prevent the principle of 
factum valet ftoQl applying. 

—R. Gojabai v. Shrimant Shahajirao, 17 B. 114 (125). 

Basava v. Lingangauda, 19 B. 428.—See same case under No. 5. supra. 
la this case, the question whether the Dwyamuskyayana form of adoption 
has become obsolete in the Soutbecn Districts of that Presidency, was 
left open. 

Chenava v. Basangavda, 21 B. 105.—Among Lingayats, the Dwya- 
mushyayana form of adoption is not obsolete and can take place in cases 
where brothers are divided as well as where they are joint. 

Ramchandra v. Mulji Nanabhai, 22 B. 558 (569) (F.B.).—The injunc¬ 
tion in the Hindu sliastras to adopt the nearest kinsman has only a 
moral obligation, being directory and not mandatory. 

Bai Nani v. Chunilal. 22 B. 973.—A widow might adopt her brother’s 
son. 

Totawa v. Basawa, 23 B. 229.—The estate of a father passes to the 
poorest of bis daughters. 

Vyas Cbimanlal v. Vyas Ramchandra, 24 B. 473 (481) = 2 Bom. L>R. 
190.—The positive directions about the choice of adopted sons from near 
relations are recommendatory only. 

MADRAS. 

Narayanasami v. Kuppusami, 11 H. 43 (46).—The adoption of an only 
SOD, if actually made, is valid, on the principle of factum valet, however 
sinful the act may be on strict religious considerations. 

--Only non. Whether an elder widow, who had purported to 
adopt a son to her deceased husband under bis authority, had 
(1888) received such authority orally or by will, was disputed by a 
junior widow, the Courts below differing as to the question of 
fact. Upon the evidence, the finding of the Subordinate Judge, that no 
8Uob authority had been given, was maintained. The Courts below also 
differed as to whether the adoption, if authorized, was validly effected, the 
boy adopted having been the only son of his natural father. Whether 
this is a disqualification invalidating an adoption, is a question that has 
not come before Her Majesty in Council for decision. Sri Ammi Devi v. 
Sri Vikrama Devu ... ... IS I.A. 176=5 Sar. 190=11 M. 486. 

PBIVT COUNCIL. 

1894 Notes.—B. OatalingSswami v. Ramalakehmamms, 18 H. 

ft 83 ; on appeal, 22 H. 898=21 A. 460 =26 I.A. 113.—See next case, No. 6, 
1899 infra. 

—R. Beni Prasad «. Hardai Bibi, 14 A. 67 (P.B.), on appeal, 
l6Q 4ti899 21 A. 460=22 M. 896=26 I.A. 118.—Bee next case No, 8, infra. 
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HINDU LAW (ADOPTION)—(Coniin««i). 

-1.—(Who may, and who may not, be adopted)— (Coniinwed). 

BOMBAY, 

-R. Waman-Raghupati Bova v. Ktishnaji Kashiraj Bova, 14 B. 249 iF.B.).— 

1889 The adoption of an only son isi by the general Hindu Law, invalid. ’ 

-R. Vyas Chiman Lai v. Vyas Ramchandra, 24 B. 367 (P.B.).—See under 

1899 No. 8, in/ra, 

(8J - Validity of the adoption of the only son of his natural father — 

Wife's power—Concurrence of Sapindas—Authority of text 
(1899) writers—Interpretation of texts—Doctrine of factum valet. 

The precept contained in the Smrithis forbidding the adoption 
of an only son is directory and not mandatory. 

The adoption of an only son is valid, unless there is some express 
prohibition by the husband; the wife’s power to give or take in adoption 
an only son, at least with the concurrence of Sapindas as in cases where 
that is required, is co-extensive with that of the husband. This rule is 
most consistent with principle. (12 B.H.C.R. 64, commented on.) 

The Smrithis of Manu, Vasishta and Saunaka contain precepts whose 
authority is beyond dispute, but whose meaning is open to various inter¬ 
pretations and has been and is the subject of much dispute, which must 
be determined by ordinary process of reasoning. 

The authority of Dattaka Mimarasa and Dattaka Chandrika is not 
open to examination, explanation, criticism, adoption or rejection like any 
other scientific treatises on European jurisprudence. But caution is re¬ 
quired in accepting their glosses where they deviate from or add to the 
Smrithis, 

There is no legal sanction in the precepts that an eldest son should 
not be given in adoption, that a Hindu should adopt the son of his whole 
brother in preference to any other person, and that the natural father 
must be in distress. 

The validity of temporal arrangements on which temporal Courts are 
asked to decide cannot be made subordinate to inquiries into religious 
beliefs. 

The mere fact that a transaction is condemned in books like the 
Smrithis does not necessarily prove it to be void; it raises the question 

what kind of condemnation is meant. 

* , 

If the factum^ the external act, is void in law, there is room for the 
application of the maxim. The truth is that .the two halves of the maxim 
apply to two different departments of life. Many things which ought not 
to be done in point of morals or religion are valid in point of law. But 
it is nonsensical to apply the whole maxim to the same class of actions. 
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HINDU LAW (ADOPTION)—(ConMnued). 

— 1.—(Who may, and who may not, be adopted) — (Continued). 

Sri Balusu Gurulingaswami v. Sri Balusu Ea7nalak$hmamma; and Radha- 

mohun v. Hardai Bihi ... 22 M. 398=21 A. 460 = 3 C.W.N. 427 = 9 M.. 

L.T. 67=1 Bom. L, R. 226=26 I.A. 113 = 7 Sar. 330. 

CALCUTTA. 


NOTES.-R, Jogesb ChaodraBanerjeeu. Nritya KaliDebi. 30 C. 965 (971) = 

7 C'W.M. 871 (875). A wife may give away her son in adoption after her 

1903 husband’s death, provided he was legally competent to give away his son 
and has not expressly prohibited his being adopted. 

1909 —R. Janeswari Babuasin v. Ekradeswar SiDgh,3Iud.Cas.[207 (219). 

MADRAS. 

_R. Ratnamasari v. Akilandammal, 26 M. 291 (308) .—The reference to 6 years’ 

rule of limitation in 22 M, 898 at p. 418 is merely a casual remark by way 
of illustration. 



1608 

surrender. 


-F. 

1899 

-F. 

1899 

-R. 

1601 

-R, 

1908 
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Challa Subbiah Sastri v, Palury Pattabbiramayya, 31 M. 446 (450).— 
While the single act of adoption of an only son is recognised as valid in 
law, there is no reason why the motives of a widow in surrendering her 
estate to the reversioners should be taken to afiect the validity of the 

BOMBAY. 

in principle Laksbmibai v. Sarasvatibai, 23 B. 789.—In the absence of 
express prohibition by the husband, a Hindu widow’s power to give or 
take a boy in adoption is co-extensive with that of the busbJhd. 

Vyas Chiman Lai v. Vyas Ramchandra, 24 B. 867 (F.B.) = 2 Bom-L.R. 
163.—An adoption of an only son is valid in Gujarat, where the Mayukha 
is the paramount authority on Hindu Law. 

Krishna v. Paramsbri. 25 B. 537.—It is competent for a Hindu widow 
to give away her only son in adoption. Such an adoption is valid. 

Baznacbandra Krinshna Josbi v. Gopal Dbondo Josbi, 32 B. 619=10 Bom. 
L.R. 648.—Caution is required in accepting the authority of a text-writer's 
glosses whero they deviate from or add to the Smrithis. 

ALLAHABAD. 

Asharfi Kunwar v. Rupchand. 30 A. 197=5 A.L.J. 200=A.W.N. (1908), 
79 .—Among Jains, adoption is purely a secular institution. A widow is 
competent to give her son in adoption without the authority of bet 
husband or bis Sapindas. 


( 9 )- Invalidity of the adoption of agister’s son, mother's sister’s son,. 

and of a daughter's son .—The adoption of a mother's sister’s 
(1899) son by a Hindu of any of the three regenerate classes, Brahman, 
Kshatriya, and Vaisiya, • equally with the adoption of a 
daughter's son or a sister’s son, is contrary to law and void. The ancient 
toxts condemning such adoptions are not only admonitions, but have been 
judicially decided to be prohibitions of law for such a length of time that- 
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HINDU LAW (adoption;—(C wiinM^i). 

-1.—(Who may, and who may not, be adopted)—(Cimtinwed). 

it is now not competent to a Court to treat them as open to question 
in this respect. The judgment in The Collector of Madura v. Moottoo 
Ramalinga Sathupathy (12 M.I.A. 437) gives no countenance to the con¬ 
clusion that, in order to bring a case under any rule of law, laid down by 
recognised authority for Hindus generally, evidence must be given of actual 
events to show that in point of fact the people subject to that general law 

regulate their lives by it. Bhagwan Singh v. Bhagwan Singh 

21 A. 412 = 26 I.A. 153=3 C.W.N. 454 = 1 Bom. L.R. 311=7 Sar. 474. 

PRIVY COUNCIL. 

Notes. -F. Lali v. Murlidhur, 24 A. 195 = 22 A.W.N. 10. on appeal. 28 

A. 488 = 3 A.L.J. 415=10 C.W.N. 730 = 3 C.L.J. 594=8 Bom. L.R. 402 

1901 =1 M.L.T. 171=33 I.A. 97. The adoption by a male owner of his sister’s 

sen is invalid under Hindu Law- 

ALLAHABAD. 

-Expl. Jai Singh Pal Singh v. Biji Pal Singh, 27 A. 417 = 2 A.L.J. 36 = A.W.N. 

(1905) 20.—The adoption by a Hindu widow, in virtue of an authority 
1904 from her husband, of her brother’s son or grand-son is not invalid- All 
the rules laid down in Nunda Panditha are not to be taken as unerring 
and rigid maxims of law, but are to be regarded as of the highest authority, and, when 
supported by a steady current of authority, must be accepted as binding. 

-R. Manobar Lai v. Banarsi Das, 4 A.L.J. 407= A.W.N. (1907), 121=29 A. 

* 495.—Adoption is a secular and not a religious matter with the Jains, and 
marriage is no bar to the eligibility of a youth for adoption. 

BOMBAY. 

1899 -R. Shrinivas v. Hanmant, 1 Bom. L.R. 799 (F.B.) 


-R. Manjunath v. Kaveti Bai, 4 Bom. L.R. 140 (143).—The adoption of a 

1902 sister’s son is valid by custom among Saraswat Brahmins of Kaaara. 

--R. Ramchandra Krishna v. Gopal Dhondo, 32 B. 619=10 Bom.L.R. 948 

(956),—Under Hindu Law, the rule that there can be no adoption where 
1908 there can be no legal marriage between the adopted boy’s mother 

maiden state and the adoptive father is strictly confined to the speoi e 
cases of a daughter’s son, a sister’s son and the mother’s sister’s son. Hence, where 
the natural mother of the adopted boy and the adoptive father, though belonging to 
difierent gotras, have two out of three pravaras in common, the adoption can be 


validly made. 

-R. Walbai v. Heecbai, 11 Bom. L.R. 1172=4 Ind. CaB. 277—Under Hindu 

Law, a man cannot adopt his mother’s sister's son, although he may a so 
happen to be his father’s brother’s son. 


PUNJAB. 

_R. Sohnun V. Ram Dial, 107 P-L.R. 1901=79 P.R. I 901 .-It was found 

not proved that the adoption of a ^ister’s-sbo among Achotjya Brahmans 
of Kangra was not allowed by custom. 
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HINDU LAW (ADOPTION)—(Confm«€d). 

-1.—(Who may, and who may not, be adopted)— (Coniinwd). 

_R. Baij Nath v. Shamboo Nath, 53 P.W.R. 1908=113 P.L.R. 1908.—Under 

Hindu Law a daughter’s son cannot be adopted in the daltaka form by 
1906 twice-born classes. The family of the adopted son is not altered and no 
relationship with the adoptive father’s collateral relations is established 
when adoption is not according to dattaka form, but according to established custom 
prevailing among non-agriculturists or kritrivia form. 

-R. Champat Rai u. Doulat Ram, 1 P.L R. 1909=58 P.W.R. 1909=68 P.R. 

1909 = 2 lad. Gas. 975.—Among Agatwal banias of Ludhiana City who 
1909 are not Jains, an adoption by a widow cannot be effected without an 
authority from her husband to adopt. 

(10)_ Bombay school — Adoption—Ckudasama Gameti Garasias caste 

_ Custom of caste forbidding adoption, allegation of—Burden of 

(1903) Proof—Age of ceremonial competence, if fixed—Adoption by 
mother of deceased Hindu, ivko had attained such a.ge, if valid. 
In a suit brought to set aside an adoption, on the allegation that adop¬ 
tion is forbidden by the custom of the caste to which the parties belong, 
the onus of proving such custom is on the plaintiff. 

There does nob appear to be any fixed age at which a Hindu child 
attains ceremonial competence. Where L, a Hindu, died a minor and un¬ 
married when fifteen or sixteen years of age, and his mother then took in 
adoption the son of a relative of her deceased husband : 

_That it could not be said that at the time of his death L had 

attained ceremonial competence, in the absence of evidence or authority to 


that effect, 

The decision of the lower Courts that he had not attained such com¬ 
petence, and that consequently the adoption was valid—upheld, there 
being no proof that L had attained such competence in fact, or that he 
ever acted or was treated as having attained it. 

Qufgre. _Whether the adoption would have been invalid, if it could 

be proved that L had attained ceremonial competence. Verabhai Ajubhai 
t/ Bat Eiraba ... 27 B. 492=7 C.W.N. 716 = 5 Bora. L.R. 534 = 30 I. A. 

= R S«r- .i508- 


(j^l)_ Adoption — Daughter's son—Family custom — Estoppel-One 

reversioner does not claim through another — Misjoinder—Code 
(1909) of Civil Procedure {Act XIV of 1882), S. 676—Question depend¬ 
ent on evidence, raised after the evidence, not entertainable. 
The general rule of Hindu Law is that a daughter’s son cannot be adopted, 

but it may be varied by family custom. 

A question, the solution of which is dependent upon evidence, cannot 
be entertained at a stage when the evidence was closed and nothing but 
the argument remained. 

A document, which is a deed of transfer, by certain ladies in posses¬ 
sion, as Hindu widows, of the estate of the last male owner, and which. 
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HINDU LAW (ADOPTION)-(Crow<tnued). 

_1 —(Who may, and who may not, be adopted)— (Conc/uded). 

purports to bind the ladies alone, although assented to by the plaintiff’s 

father, creates no estoppel against the plaintiffs, as the latter claim title 

through the last male owner and not through their father. 

S. 578 of the Civil Procedure Code has the effect of preventing 

the misjoinder of causes of action from being made a ground of appeal 

and being dealt with on appeal. Rup Narain v. Musammat Gopal 

Devi ... 6 A.L.J. 567=I0C.L.J. 58=13 C W.N. 920 = 5 M.L.T. 423=11 
Bom. L. R. 833 = 36 C. 780 = 3 Ind. Cas. 382 = 93 P.R. 1909= 19 M L J. 548 

= 146 P.W.R. 1909 = 68 P.L.R. 1910 = 36 I.A. 103. 

MADRAS. 

NOTES.-F. Vencatamuniappa Cbetty v. Goddam Cbandappa, 7 M.L.T. 

364 = 5 Ind. Cas. 466. —Misjoinder of causes of action is not a ground on 

1909 

which a decree can be reversed in appeal. 

_ 0 . Aiyaru Muppan v. Vellaya Nadan, 6 Ind. Cas. 15.—The case in 10 C.L.J. 

58 was a suit by reversioners in respect of alienations by the widow. 

1910 Their Lordships of the Judicial jCommittee were disposed to regard the 
cause of action as one. Even if it was more than one, they held that 

8. 578 of C.P.C. (1882) cured the irregularity in the joinder of several causes of action, 
for the parties had not been prejudiced on the merits. But in this case, the parties had 
been prejudiced by the joinder of causes of action. 

BOMBAY. 

-R. Atdeshir Shapurji v. Manchershaw, 5 Ind. Cas. 633 = 12 Bora. L.R. 53 

1909 (71). ■■ On the point of entertaining a new question at a late stage of a 
case. 

CALCUTTA. 

—F. Provabati Debi V. Rameswar Mandal, 8 M.L.T. 76 = 6 Ind. Cas. 248.— 

1910 On the question of misjoinder. 

-R. Hari Charan Sarkar n. District Judge of Dacca, 6 Ind. Cas. 327 = 11 C. 

1910 L.J. S13. 

(12)-Adoption of a person from a different gotra —See HINDU 

Law (Adoption/ No. 50, 7 W.R. 57 (P.C.)=4 M.I.A. 1, infra. 

(13j-of a sister’s son bv a Brahman invalid—See HINDU L.VW 

(Widow), No. 427, 12 A. 51-=i6 LA. 186. 

(14) -Jain Agarwalla—Adoption of married person as son—Valid¬ 
ity—Custom—See Jains, No. 2, 14 C.W.N. 545. • 

-2.—(Requisites for Adoption). 

(15) —Proo/ of adoption — Ceremonies. The greatest strictness is 

required in evidence' to prove an adoption in a Hindoo family. 
(1834) Performance of religious ceremonies is not essential to its 
validity. Sootrugun Sutputty v. Sabitra Dye, 2 Knapp, 287. 
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HINDU LAW (ADOPTION)—(Confinwd). 

-2.—(Requisites for Adoption)— 

BOMBAY. 

Notes. -R. Bayabai i>. Bala. 7 B-H.C. Ap. 1 (2).—Though a writing is not 

1866 essential, the non-production of the document if such document is alleged 
to be existing, throws suspicion upon the fact of adoption. 

MADRAS. 


F. Singamma u. Venkatacharlu, 4 M.H.C.R. 165(170).—Performance of Ddffn 
homam is not essential to effect a valid adoption even among Brahmans 
and mere giving and taking of a boy constitutes a valid adoption. 


-P, Thangathanni v, Ramu, 5 M. 358 (360).—Though ceremonies may be 

ggg necessary for securing spiritual benefit, they were not necessary to estab¬ 
lish a valid adoption among Sudras. 

-P. Chandra Mala v, Muktamala, 6 M. 20 (22).-To the same effect which 

1882 was a case arising among Kshatriyas. 


( 16 )- Hindu Law — Adoption—Sudras in Bengal .—Among persons 

of the Sudra caste in Bengal, no ceremonies in adoption, be- 
(1879) sides the giving and taking a child, are necessary. Quare .— 
Whether, where the ceremonies of an adoption are nob per¬ 
formed at the proper time, the omission can be subsequently supplied. 

Indromoni Chmodhrani v. Beharilal Mullick ... 6 C.L.R. 183-5 C. 770 = 

7 1. A. 24 = 4Sar. 120 = 3 Suther. 719. 


MADRAS 


NOTES. 

1882 


1882 


1887 


1884 


ES.-R. Thangathanni v. Ramu Mudali, S M. 3S8 (360).—Among 

Sudras, no religious ceremonies are essential to adoption and consequently, 
an adoption by a Sudra widow under pollution is not invalid. 

R. Chandramala v. Muktamala. 6 H. 20 (23K—Among Kskatrias in the 
Madras Presidency, an adoption without religious ceremonies is valid. 

R. Govindayyat v. Dorasami, 11 H- S (F.B.).—The performance of the Datta 
homam is not necessary to validate an adoption among Brahmins in 
Southern India, if the adoptee is of the same gotra as that of the adopter. 

ALLAHABAD. 

R. Atmaram t). MadhoRao, 6A. 276 (P.B.)=4 A.W.K. 28.—Among Duft/iinn 
Brahmans, no religious ceremonies are necessary to validate an adoption. 

^ where the adoptee is the brother’s son of the adopter. 


( 17 )_ Adoption among Sudras —Execution of mutual deeds—Actual 

giving and taking of child. Although it has been held that, 
(1880) in the case of Sudras, no ceremonies except the giving and 
taking of the child are necessary to an adoption, yet it is not 
to be taken for granted that such giving and taking can be completed by 
the execution of mutual deeds without more; but semhle, that, according 
to Hindu usage, which the Courts should accept as governing the law, 
the giving and taking in such an adoption ought to take place by the 
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HINDU* LAW (ADOPTION)—(ConfiTtttedi. 

4 

-2.—(Requisites for Adoption)— (Continued). ^ 

father handing over the child to the adoptive mother, the latter intimating 

her acceptance of the child in adoption. In this case it was found on 

the evidence that it was not the intention of the parties to complete the 

adoption by the mere execution of the deeds. Shoskinath Ghose v. 

Krishnasundar Dasi ... 7 C L R-313 = 6 C. 381 =7 I.A. 25®^4 5ar. 191 == 

3 Suther. 812. 


UADR&S. 


Notes. -R- Thangathanni v. Rama Mudali, 5 U. 358 (362).—See under 

1882 Hindu Law (adoption), No. 16, 7 I.A. 24, supra. 

-Considered in Goviodayyar v. Dorasami, 11 M. 5 (6, 7).— Datta 3omam is 

' not essential to the validity of an adoption among Brahmins in Southern 

India, when the adopter and the adoptee are of the same gotra. 

-R. Ranganayakamma v. Alwar 8etti, 13 M. 214 (218) —In this case the 

parties belonged to the Vaisya Kcmutti caste. The adopting widow was 
1889 in pollution at the time of the adoption. The widow corporeally^ccepted 
the boy. There were no formal declarations of giving and taking. No 
datta homam was performed. The adoptee belonged to a different goiram. There were 
indications in the evidence to show that the widow was coerced into adopting the boy. 
Held, under tbe circumstances, the adoption was invalid. 

BOMBAY. 

-R. Ravji Vinayakrav Jagannath Shankarsett v. Lakshmibai, 11 B. 381 (394).— 

Where the question, whether an adoption among Brahmins in Western 
1887 India would be valid without the performance of the essential religious 
ceremonies was left open. 

-R. Vyas Ohiman Lai v. Vyas Ramchandra, 24 B. 473.—If there is evidence 

of gift and acceptance, and if the adoption is recognized for a number of 
1899 years, tbe adoptee being in possession of property, i>roof of performance of 
tbe cerelnonies of adoption may be dispensed with. 


ALL&H&BAD. 

-R. Atmaram v. Madho Rao, 6 A. 275 (282) (F.B.)=4 A.W.N. 28.—See under 

1884 Hindu Law (adoption), No. 16, 7 I.A. 24, supra. 

-R. Ganga Sahai v. Lekhraj Sahai, 9 A- 253.—The above decision, 7 I.A. 260, 

held not applicable to a case where there was ample evidence both oral 
and documentary to prove the factum of the adoption. 

-R, Tulshi Ram v. Behari Lall, 12 A. 328 (F.B.).—According to the Benares 

school, a Hindu widpw cannot make a valid adoption t6 her deceased bus- 

1889 band without bis express authority. The doctrine of factum valet doe% 
not apply to an adoption actually made by her without such express 

authority. 

(18)- Adoptifm—Necessity of there being a gift and acceptance of 

the adoptee — Constr^iction of will as to there being a designa- 
(1892) tion, as legatee, of a child whose adoption failed. Although a 
ceremony of adoption had taken place, if there is in fact no 
giving and taking of the child, there is no valid adoption. Where, in a 
will, there is a clear indication of the testator’s intention before making an 
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HINDU LAW (ADOPTION)—(Continued). 

-2.—(Rcquisiteii for Adoption)—(Canfmti€d). 

adoption to give a great portion of his property to a boy about to be adopted 
and the bequest is by name and not dependent on the adoption, the 
bequest to that boy is effectual notwithstanding the failure of adoption. 

, Where t\^ Courts have concurred, their findings will be accepted and 
the Privy Council will not disturb such concurrent findings on (acts. 
Bireswar Mukerji V, Ardha Ckander Roy ... 19 C. 452= 19 I.A. 101- 

^ <5Sar. 171. 


PRIVY COUNCIL. 

NOTES.*——R. Lali t>. Murlidhar, 28 A. 488=3 A.L.J. 415 = 10 C.W.N. 
730=3C.L.J. 594 = 8 Bom.L.R. 402 = 1 M.L T. 171=33 I.A. 97 (P.C.).— 

1906 Id this case it was the intention of the owner to give his property to 
the plaintiff as his adopted son, capable of inheriting by virtue of the 
adoption|and as (be adoption was invalid according to Hindu Law and not warranted 
by family custom, it gave no right to inherit and the gift, therefore, bad no effect on 
the property. 

CALCUTTA. 

-D. Prodoth Lai Kundu v. Harish Chandra Dey, 9 C.W.N. 809 (317).—Held, 

on the construction of a will under which a person claimed properties left 

1904 by the testator as persona designata, to whom, be alleged, they were 
specifically bequeathed, that the testator assumed as a basis of his disposi* 

tion that there was to be an adoption of that person as bis son, and that that was the 
essential condition on which the bequest to him was made. 

-F. Harek Chand Babu v. Bejoy Chand Mahatab, 9 C.W.N. 795 (798) =2 C.L.J, 

67.—The title of a son adopted by a widow under authority from her bus* 

1905 band does not relate back to the death of the husband and when the 
adoption has taken place, bis fictitious birth in the new family cannot be 

antidated. Although a son when adopted enters at once into the rights of a natural 
. born son, his rights do not relate back to any earlier period. 

-R. Musst. Lachmi Dai Mohutain v. Kissen Lall Pahari Mahaton Gayal, 

11 C.W.N. 147 (151) =4 C.L.J. 537.—Where the validity of the adoption is 

1906 not of the essence of the transaction, the gift may be operative even though 
the adoption fails. 

. MADRAS. 

-R. Sreeramulu v. KrisUmma, 26 H. 143 (ISO) =12 M.L.J. 197.—An alien. 

ation by a widow of her husband’s estate is binding upon a son who is sub- 

1902 sequently adopted so far as her life-estate is concerned. The proposition 
that the adoption must be taken to relate back to the death of the adoptive 
father and that the rights of the adopted son are those of a posthumous son, is wrong 
and has been virtoally exploded. 

-R. Ratnamasari v. Akilandammal, 26 H. 291 (818).—An alleged adopted son 

1909 himself mag deny the factum of adoption or its validity, and claim a share 
in the property belonging to. the family in which be was bom. 

89 



HINDU LAW (ADOPTION)—(Coniinueci). 

-2.—(Requisites for Adoption)— [Concluded). 

BOMBAY. 

_D. Karamsi Madhowji v. KArsandas Natha, 20 B. 718.—Where the iotention 

of a testator appears to be to give his property to a boy only after adoption, 
1896 the boy cannot take unless the adoption is made. The case would be 
different where, as in 19 I.A. 101, the intention is to give property to a 

boy before making an adoption. 

OUDH. 

_D. Marjad Kuar u. Kalka Bakhsh Singh, 4 O.C. 6 (12).—I.S. executed a 

deed in favour of the defendant in the following terms : “I have no son 
1900 of my loins and have adopted D.S., but the condition is that, after my 
death, ray widow will remain in possession of my property during her life¬ 
time and on her death he will obtain possession.” On t he death of I. S.’s widow, the 
plaintiff brought a suit against the defendant for his share in the property of I. S. 
Held that the deed was purely and simply a deed of adoption, and it had no legal effect 
as a will. Held also, that, even if there was a bequest to the defendant, it being admit* 
ted that I.S. bad not adopted the defendant; the gift could not take effect. 

( 19 ) -Verbal authority to adopt is good—See No. 23, 7 M.I.A. 54, 

infra. 

(20) -Sudras—Delivery of child—Performance of religious cere¬ 

monies not essential—See DeclaBATORY Decree, No. 2, supra. 

(21) -Ceremonies for adoption—Adoption—Will authorizing adop¬ 
tion_Performance of ceremonies by one out of two widows—See HINDU 

Law (Wills), No. 482, 3 I.A. 253, infra. 

3.—(— by widow under Husband's authority). 

(22) - Adoption in the District of Bareillrj—Authority of husband, 

necessity of — Possession, prima facie evidence of title. Under 
(1834) the law prevailing in the District of Bareilly, the authority of 
the late husband of a widow is absolutely essential to the^ 
validity of an adoption made by her. Though peaceful and uninterrupted 
possession for a long time is prima facie evidence of titlfe, such possession 
does not avail, if it is referable to a title by adoption which is found to be 

invalid. Eajah Haimun Chull Singh v. Koomer Gunsheam Singh 

5 W R. 69 (P.C.) = 2 Knapp. 203=1 Sar. 31 = 1 5uther. 4. 

PRIYY COUNCIL. 

Notes. -R. Collector of Madura v. Muthu Ramalinga, 10 W.R. 17 (P.C.), 

see No. 40, infra. 

BOMBAY. 

-R. Bayabai v. Bala Venkatesh, 7 B.H.C' Appx. 1 (14). 

ALLAHABAD. 

_ R. Thakoor Oomrao Siugh v. Thakoorauee Mehtab, 8 Agra 

103 (a) (103-/). 

-R. Gangs Sahai v. Lekbraj Siugh, 9 A. 253 (3^)> 


1868 

1866 

1868 


1886 
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HINDU LAW (ADOPTION)—(Continued). 

-3.—(—by widow under Husband’s authority)—(Conlinu^d). 

-R. TuUhi Ram't).' Behari Lai, 12 A. 328 (333).—See same case under 6 C. 

1889' 381, No. 17, supra. 

-R. Bhagwan Singh v. Bhagwan Singh, 17 A. 294 f314) (P.B.).—The Dafctaka 

Cbandrika and (he Dattaka Mimamsa are works of -paramount authority 
1895 on questions relating to adoption in places governed by the Benares 
School and elsewhere, 

MADRAS. 

-Cods. Kone Goundau v. Bola Naicken, 12 M L. J. 337 (383).—As to the efiect 

1898 of possession held for over the statutory period under an invalid title. 

-D. Venkatarayudu-v. Subbamma, 13 M.L.J. 302 (303).—On the question of 

1902 adverse possession and invalid title. 


(23)- Authority to adopt—Verbal authority — Widow’s estate. A 

childless Hindoo, a member of a divided Hindoo family in 
. (1858) Bengal, by an Anoomattee Pattra, authorized his widow to 
adopt a son for him after his death, and by that instrument 
made her his heir. His widow exercised the power, and adopted a son 
for her deceased husband, who died before attaining his majority. The 
deed was impeached as a forgery. Upon appeal, reversing the decrees of 
the Sudder Ameen and Sudder Dewanny Court, such deed was upheld. 

Held, also, that the widow was entitled bo a life-estate in her hus¬ 
band’s estate after the adopted son’s death, either under the deed or as 
heir of the adopted son. 

A verbal power to adopt is good by the Hindu Law. Soondur 
Koomaree Debeea v. Gudadhur Pershad Tewaree ... 4 W.R. 116 (P.C.) 

*=1 Suther. 294 = 1 Sar. 604=7 M.I.A, 54. 


"Jf (24)- Failure to exercise the authority—Widow's claim. Authority 

was given by deed, by a childless Hindoo in Bengal to his 
(1858) widow,no adopt a son at his decease. The widow did not 

exercise that power, and, many years after her husband’s 
dSath, brought a suit in'her character as widow, elain^g under his suc¬ 
cession in the family estates. Held, that the mere' fact of there being 
authority given her by her husband to adopt a son, did nob, before an 
adoption had actually taken place, supersede and destroy her personal 
right, as widow, to sue. Bamundoss Mookerjee v. Mussamut Tarinee 

I Sar. 616=7 M.I.A. 169, 

PRIVY COUNCIL. 


NOTES. 

1886 


R. Jagadamba Chaodhrani p. Dakhina Mohan, 13 C. 


18 I.A, 84,—A widow cannot be compelled to ererciae the authority ciian 
^ hereby her husband to adopt a eon. , 


ti • 


1B6B 


OALoom. n-.. . 

■R. Bajkriato Boy o; Kiahofree Mohan,"8 W.Bi 14 (i^*'(0lY.). 



HINDU LAW (ADOPTION)—(Con«i«t*gd). 

_ 3 _(- by widow under Husband’s authority)— (Continued). 

|g 0 g -Prasanna Mayi Dasi v. Kadambini, 3 B.L.R.OX. 8 S ( 86 ). 

_Kally Prosonno Ghose v- Gocool Chunder Mitter, 2 C. 293 (303). The 

validity of an alienation by the widow depends upon the question of 
1877 necessity, not on the question of the existence or non-existence of an 
adopted son at the time of the alienation. Her unauthorized acts will 
not bind a son subsequently adopted. 

_Uma Sundari Dabee v. Sourobinee Dabee, 7 C. 288.—An authority or 

even direction by a husband to adopt does not make it obligatory on the 
1881 widow to adopt. For all legal purposes, it is absolutely non-existent until 
it is acted upon- 

_p, Harek Chand u. Bijoy Cband Mahatab, 2 C.L.J. 87 = 9-C.W.N. 79S.—“Per 

Mookerjee, J. —The title of a son, adopted by a widow under authority from 
1905 her husband, does not relate back to the death of the husband, and when 
the adoption has taken place, his fictitious birth in the new family 
cannot be antedated. 

■ R. Sankar Nath v. Bejoy Gopal, i Ind. Cas. 813 = 8 C.L.J. 
458 (460) = 13 G.W.N. 201. 

IS&DRAS. 

Lakshmana Rau v. Lakshmi Ammal, 4 H. 160 (1B3 j.—T hough adoption 
to her husband divests a widow of her rights, her personal tights continue 
in force until adoption is actually made. 

Ganapati Ayyan v. Savithri Ammal, 21 M. 10 (16).—Ao adopted son’s 
rights arise only from the time of his adoption, and do not relate back to 
the date of the adoptive father’s death. 

-Cons. Sreeramulu v. Kristama, 12 U.L J. 197 = 26 M. 143 (160). As to the 

1902 position of the adopted son in respect of alienations by the widow. 

-R. Yethirajulu v. Mukunthu, 13 M.L.J. 299 (302).—Per Subrahmaniaiyar, 

J,: —In order that an adopted son may lake an estate under a “gift to the 
grandsons,” he must have been in existence at the death of the testator 
and must acquire the status of a grandson prior to the time of distribution. 

BOMBAY. 

-R, Nathaji v. Hari Jagoji, 8 B.H.C.A.C. 67 (73). 

Rambhat v, Lakshman Chintaman, 5 B. 630 (637).—An adopted son 
cannot question an alienation made by the adoptive father before the 
adoption. 

Lakshman Bhau Khopkar v. Radhabai Govindtav and Bahiru, 11 B. 809 
(613).—An adopted son can question the alienation by the adoptive 
mother before the adoption, on the ground of want of necessity, the 
reason being that the estate of the widow is a limited one. 

Moro Narayan Joshi v. Balaji Raghunath, 19 B. 809 (814).—A boy adopt¬ 
ed by a widow comes in, bound by such acts done and alienations made 
by her as would bind the natural heirs of her husband after her. 

Bamkrishna v. Tripurabai, 1 Ind. Cas. 647 = 10 Bom. L.R. 1029= S3 B. 
gg ( 95 ).—Ag to the right of the adopted-son to dispute’Sn*alienation by 
the widow made before the adoption. 


1905 

1871 

-R. 

1881 

-R. 

1887 

-R. 

1894 

-R. 

1908 


1908 

-R. 

1881 

-R. 

1897 
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HINDU LAW (ADOPTION)—(Coniinwd). 

-—by widow under Husband's authority)—(Confinued). 

CENTflAL PROVINCES. 

1905 -R. Gopal Rao v. Berac Manufactucing Co., 1 N.L.R. 173 (176). 

(25)- Adoption by widow —Anooooatee patra or deed conferring power 

to adopt. An adoption, said to have been made by a Hindu 
(1861) widow in compliance with a power given her by an Anoomatee 
Patra (alleged to have been executed by her deceased husband), 
which adoption did not take place until seventeen years after bis death, 
decreed by the Courts in India as unfounded in fact, and the deed a forgery. 
Such finding sustained on appeal by the Privy Council. Chundermonee 
Debia Ghowdhoorayan v. Munmoheenee Delia ... 1 Sar. 809 = 8 M.l.A. 477 . 


BOHB&y. 

1666 Note. -R, Bayabai v. Bala Venkatesh, 7 B.H-C. Appx. 1 (14). 

(26)- Authority to adopt —Anoomatee Pattra— Adoption by a minor 

under the Court of Wards without consent of the Court of 
(1862) Wards. In a suit to establish a deed of Anoomatee Pattra, 
although the answer may not traverse the deed and the adop¬ 
tion made in pursuance thereof, yet the plaintiff must establish his case 
by evidence. 


Qu®re.—Whether, under S. 33 of Ben. Eeg. X of 1793, an adoption, 
by a minor and Ward of Court, of a son, without the consent of the Court 
of Wards, is wholly void. Mussumauth Anundmoyee Chowdhoorayan v 
Skeeb ChunderHoy ... 2 W.R. 18 {P.C.) = 1 Suther. 485=1 Sar. 854 = 


CALCUTTA. 


9 M.I.A. 287 


NOTES.-R. Muest. Ahmedee Begum v. Da bee Persaud, 18 W.R, 287._ 

Where, in a buU tried under the O.P.C., issues have been settled, aver- 
1872 ments upon which no issue is framed should be taken to be admitted, as 
the Court, before proceeding to frame and record issues, is directed to 
enquire and ascertain upon what question of law or fact the parties are at issue. 


-F. Deo Nandan Petshad V. Meghu Mahton, 34 C. 57 (64) = 11 C.W.N. 225=5 

C.L.J. 181.—The strict rule that averments not traversed must be taken 
1906 to be admitted is not applicable to pleadings in India. Consequently the 
plaintifis are not relieved from the necessity of es&blishing the truth of 
their averment. 


PUNJAB. 


-R, Muhammad Niaz-ud-din Khan v. Muhammad Umar Khan 1 P R 1907 

1906 =81 P.W.R. 1907. 

(27)- Adoption by widow—Authority of husband to be strictly fol¬ 

lowed. Adoption may be made by a widow under the authority 
(1869) conferred upon her for that purpose by her husband, but such 
authority must be strictly carried out, as the adoption is for 
the benefit of the deceased husband and not the widow alone. 
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HINDU LAW (ADOPTION)— 

_3.__(-by widow under Husband’s authority)—(Con«inM<d). 

Adoption by the widow alone does not, by Hindu Law, give the 
adopted child (even after the widow’s death) any right to property 

inherited by her from her husband. 

Adoption, being a matter of fact, must be strictly proved, and the 
party who claims as adopted son must establish, by evidence, (1) the 
authority given by the husband to the widow to adopt a son to him, and 
(2) his actual adoption by the widow as her husband’s son. Under cir¬ 
cumstances raising a strong presumption against an alleged adoption, 
such adoption held not to have been made. Chotudnj Pudum Singh y. 

Koer Oodey Singh ... 12 W.R. I (P.C.) = 2 B.L.R. 101 (P.C.) = 2 Suther. 219 = 

2 Sar. 447=I2M.I.A. 350. 

CALCUTTA. 

Notes. -R. Amrito Lall Dutt v. Surnomoni Dasi, 25 C. 662 (689).—An 

1898 authority bo adopt must be strictly pursued. 


BOMBAY. 

-R. Bhagvandas Tejmal v. Rajmal alias Hiralal Lachmandas, 10 B.H.C.R. 

241 (257).—A widow does not adopt for herself but for her husband ; she 
1873 cannot extend that authority to another person so as to enable him to 
adopt a son to her husband after her decease. Nobody but the widow can 
act vicariously for the man to whom the son is to be affiliated. ' 


ALLAHABAD. 

-R. Tulshi Ram v. Behari Lai, 12 A. 328 (331, 382. 386) (F.B.).—An adop¬ 
tion made by a Hindu widow, without her husband’s express authority, 
1889 is illegal and void; and the maxim, quod fieri non debuit factum vaU(-i 
is inapplicable thereto. 

-R. Jai Singh Pal Singh v. Bijai Pal Singh. 27 A. 417 (434) =2 A.L.J. 36 = 

A.W.N. (1903) 20.—An adoption may be made by a widow under aa 
1904 authority from her husband for that purpose, but such authority must 
bo strictly carried out, as the adoption is for the benefit of the deceased 
husband and not of the widow. The widow making an adoption acta as the agent of 
the husband and the test of eligibility must be the test which would have applied to the 
adoption by the husband. The adoption by a widow of her brother’s grandson is valid; 

-R. Asharfi Kunwar r. Rupchand. 30 A. 197 (201) = A.W.N. (1908) 79 = 5 A.L.J. 

200 —Where a plaintiff asks for a declaration that an alleged adoption is 
1908 invalid but cannot claim immediate possession by reason of the interven¬ 
tion of the widow’s estate, the burden is on him to make out a pnma 


facie case that the adoption is invalid in law or never took place. * 

PUNJAB. 

-R. Muhammad Niaz-ud-din Khan v. Muhammad Umar Khan, 1 P.R. 1907 

1906 =31 P.W.R. 1907. 

(28)- Authority to adopt exercised hy widow long after husband s 

ifeatk — Presumptions. Case in which the Judicial Committee 
(1872) upheld an authority to adopt and an adoption made by a 
widow in pursuance of such power, observing that the direct 
evidence in the case as to the execution of the power and the subsequent 
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HINDU LAW (Ar>OPTION)-(Cott<inw(ij. . 

-3.—(—by widow under Husband's authority)-T(Con«inMe(i). 

adoption, though not altogether free from doubts, ought to prevail, in the 
absence of evidence, or very strong presumption, to the contrary. 

Observations on the advisability of landed proprietors in India regis¬ 
tering deeds giving, to their widows after their deaths, power to adopt. A 
widow having exercised, 7 years after her husband's death, the authority 
given by her deceased husband to adopt a boy, a presumption was sought 
to be drawn against the truth of the adoption and the authority to adopt 
given to the widow. Their Lordships, however, having had regard to the 
presumption that every Hindu would desire to leave behind him a son, 
natural or adopted, observed that this latter presumptiou preponderated 
over the presumption sought to be raised against the adoption. Rajah 
Gobindnath Roy Bahadoor v. Kooer Gobindnath Roy, Ranee Shebesure 
andothers ... ... — 18 W.R. 221 -11 B.L.R. 86. 

(29)- Rights of adopted son—Authority to adopt limiting estate of 

son to be adopted — Widow's postponing exercise of authority to 
(1873) adopt, k Hindu died leaving a widow and giving her autho¬ 
rity to adopt a son ; the deed of authority also provided that, 
in the event of an adoption, the widow should have a life-interest in the 
husband’s properties and that the rights of the adopted son should accrue 
only on the widow’s death. Since the male owner’s death and before the 
authority to adopt was exercised by the widow, some portion of the estate 
was sold in Court-auction in execution of decrees. More than twelve 
years afcer the sale, the vdaintiff was adopted by the widow. The pro¬ 
perty sold in auction, after several intermediate transfers, reached the 
hands of the defendant. Plaintiff sued, more than twelve years after the 

f 

sale, but within twelve years from the death of the widow, to recover the 
property on the ground that nothing more than the widow's life-estate 
passed at the sale. It appearing that the sale-proceeds were applied, not 
only towards debts contracted since the death of the deceased male owner, 
but also towards debts contracted by the deceased himself and those 
•binding on the estate: the Judicial Committee held, under the circum¬ 
stances, that what was sold at the Court-auction was not merely the 
widow’s estate, and refused to disturb the possession of defendant held for 
more than twelve years. ObservaAioos on the undesirability of a widow’s 
postponing, for a long period, the exercise of authority to adopt given by 
her husband. Rajah Debendro Narain Roy v. Coomar Chundemath Roy, 

20 W. R. 30. 

(30)- r-Suit to set aside adoption—rinfant marriage—Presumption os 

to age—Power of minor to give permission to adopt — Regs. X of 
(1878) 17 ®^' XXVI of 1793, S. 2— Minor under Court of 

Wards—Oom ptoh&adi—Estoppel The foundation for infant 
marriages among iHindns is the religious obligation which is supposed to 


\ 
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HINDU LAW (ADOPTION)—(Cwtinwed), 

-3.~( — by widow under Husband's authority)—(Oon/inued)- 


lie on parents to provide for a daughter, as soon as she is matura viro, a 
husband capable of procreating children, the custom being that, when that 
period arrives, the infant wife permanently quits her father’s house, to 
which she had returned after the celebration of the marriage ceremony, for 
that of her husband. The presumption, therefore, is, that the husband, 
when called upon to .receive his wife for permanent cohabitation, has 
attained the full age of adolescence, and also the age which the law fixes 
as that of discretion. According to the Hindu law prevalent in Bengal, 
a lad of the age of fifteen is regarded as having attained the age of dis¬ 
cretion, and'is competent to adopt, or to give authority to adopt, a son. 
Semble .—The operation of S. 33, Reg. X of 1793, which, read together 
with S. 2, Reg. XXVI of 1793, prohibits a landholder under the age of 
eighteen from making an adoption without the consent of the Court of 
Wards, is confined to persons who are under the guardianship of the 
Court of Wards. Qucsre .—Whether a decree in favour of the adoption, 
passed in a suit by a reversioner to set aside an adoption, is binding on 
any reversioner except the plaintiff; and whether a decision in such a 
suit, adverse to the adoption, would bind the adopted son as between 
himself and any other than the plaintiff. Jumoona Dassija v. Bama- 

soondari Dassya ... 25 W.R. 235 = 1 C. 289 = 3 I A. 72 = 3 Sar. 602 = 

3 Suther. 252. 


C&LCUTTA. 

Notes. -R. Sikber Chund w. Dulputty Singb, 5 C. 363=5 C.L.R. 374. 

1879 A minor of 15 may make a valid adoption. 


-R, Mondakioi Dasi v. Adinath Dey, 18 C. 69.— A widow, though a minor, 

1890 can adopt a son. 

-R.. Abiuash Chandra u. Hari Nath Saha. 9 C.W.N. 25 = 32 C. 62.—Although 

the right of the nearest reversioner for the time being, to contest an alien- 

1904 ation or an adoption by the widow, may have been time-barred against 
him, this will not bar the similar rights of subsequent reversioners. 

4 

-R. Sreematty Raneemoney Dassee v. Sreematty Premmoney Dassee, 9 C.W. 

1905 N. 1033 (1042). 

1906 -R. Srinibash Dasv. Monmohini Dasi, 3 C.L.J. 224 (229). 


MADRAS. 

-R. Chiruvolu Punoamma n. Chiruvolu Perrazu, 29 M. 390 (399) = 16 H.L.J. 

1906 307 = 1 M.L.T. 183 (F.B.). 

BOMBAY, 

-R. Kushrobhai Nasarvanji v. Hortnazsha Phirozsha, 11 B. 727 (732).— 

1887 Positive law cannot be extended by analogy or parity of reasoning. 

-R. Patel Vandraven Jekisan w» Patel Manilal Cbuni Lai, 15 B. 565,—In the 

Mahratta country, a widow has, from her husband, an implied authority 
to.adopb, even though the latter might have been a minor at his death. : 


I 
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HINDU LAW (ADOPTION)—(Continued). 

-3,—(-by widow under Husband’s authority)—(Coniintted). 

-R. Queen Empress v. Bai Mabakor, Rat. Dn. 

620. 


1895 


Gr. Ca 4 . 


-R. Gopal ti. Vishnu, 23 B. 250 (257). -The (act that the son adopted is older 

than the adopting mother cannot invalidate the adoption, the rules pre- 

1896 scribing a difference of age in favour of the adopting mother being direc- 
tory and not mandatory. This point is an o6if€r dictum. 

_D. Bachoo Harkisondas w. Mankotebai, 29 B.’51=6 Bora. L.R. 268.— 

Where the widow of a deceased co-parcener in a joint Hindu family, 
1904 under an authority to adopt given to her by her husband’s will, adopted a 
son. end prior to such adoption, a posthumous son was born to the other 

oo-patcener, held that the adoption was valid. 

_R. Datto Govind v. Pandurang Vinayak, 32 B 499 (502) = 10 Bora. L.R. 

592.—A Hindu widow who succeeds to an estate not her husband’s, but 
1908 as a gotraja sapinda of the last male holder, and in consequence of the 
absence of nearer heirs, cannot make a valid adoption. 


ALL&HABAD. 

—R. Janki u. Hand Ram. 11 A. 194 (215) (P-B.).—Under Hindu Law a father 
in possession of self-acquired property is bound only by religious and 

1888 moral precepts to give his daughter in marriage, and he is not legally 
compellable in this respect in a Court of law. 

_R. Bhagwanta n- Sukhi. 22 A. 33 (46) {F.B.) = 19 A.W.N. 159.-If the right 

of the nearest reversioner for the time being'to contest an alienation or 

1899 adoption is allowed to become barred by limitation as against him, this 
will not bar the similar rights of the subsequent reversioners. 

_R. chiddu Singh u. Durga Dei, 22 A. 382 (383)=20 A.W.N. 118.-A decree 

in a suit by some reversioners to set aside alienations made by a Hindu 

1900 female in possession will not necessarily constitute res judicata, in respect 
of a similar suit by other reversioners. 


OUDH. 

_R^ Bhola u. Musst. Moona, (8 O.C. 124 (126).—There being no privity of 

estate between one reversioner and another, each must claim in bis own 
right from the last male-bolder of the estate. 


( 31 )_ Construction of will—Invalidity of authority purporting to 

be given to a widow jointly with others to adopt. That no one 
(1900) except the widow, authorized for the purpose by her husband, 
can adopt a son to him after his decease, is a principle in the 
Hindu law of adoption. The power is exercisoable by the widow alone, 
though restriction may be placed upon her choice of a boy by the hus¬ 
band’s having made it a condition that persons named by him should 
oononr in the choice. A husband had, by his will, purported to authorize 
ixis widow, whom he made his executrix jointly with two other persons 
whom be appoipted his executors, to adopt a son to him. Held, that by 
go valid authority to adopt was given to the widow. The conjecture 
90 



HINDU LAW (ADOPTION)-(Cim«maed). 

- 3.— (—by widow under Husband’s authority)— (Coniinugd). 

that the testator really meant to give authority to the widow to adopt, 
restricting her power merely to the extent that there should be others, his 
executors, who were to consent to the' choice of a boy to be adopted by 
her, could not be accepted as a legitimate construction of the will. The 
authority was expressed in clear terras to be to the three. It would also 
be beyond the range of judicial interpretation to construe the will as mean¬ 
ing that the testator only intended to provide for the appointment of a 
male successor to him in the property. A7nrito Ihal Dutt v. Surnomoye 
Dasi ... 27 C. 996=27I.A. I28=4C.W.N. 549 = 2 Bom.L.R. 446 = 7 Sar. 633- 

CALCUTTA. 

Notes. R. Sreematby Ranee Money Dassce v. Sreemathy Premmoney 

1905 Dassee, 9 C.W.N. 1033 (1042). 

-R. Nafar. Chandra v. Ratnamala, 7 Ind. Cas. 921 (923).—On the power to 

1910 accumulate income under the Hindu Law. 

(32)- Adoption by widoto under husband's authority—Second adop- 

tio7i, validity of—Restrictions to widow's power — Intention — 
(1906) Spiritual beiiefit, how secured — Continuaiio7i of line—Law in 
Madras, Rombay and Be7igal. A Madras Brahmin died intes¬ 
tate and without issue, giving his widow authority to adopt. He placed 
no specific limitation on the power to adopt, his object being to secure 
spiritual benefit to himself, and to continue his line. The first child adopt¬ 
ed by the widow having died when little more than two years of age. 

Held —That the widow’s authority to adopt was not exhausted by 
the first adoption and the adoption of a second boy after the first died 
was valid. 

The main factor for consideration in these cases is the intention of 
the husband. Any special instructions which he may give for the guidance 
of his widow must be strictly followed. Where no such instructions have 
been given, but a general intention lias been expressed to be represented by 
a son, effect should if possible be given to that intention. Knnnepalli Sur- 
yanaraijana V. Pucha Ve7ikatramana ... lOC.W.N 921 =4 C.L.J. 171 = 
16 M.L J. 276=1 M L.T. 260=8 Bom. L.R. 700 = 3 A.L.J. 702 = 29 M. 382 = 

33I.A. 145. 


CALCUTTA. 

Notes. -^-R, Manikyamala Bose v. Nanda Kumar, 11 C.W.N. 12 (19 and 

20)=4 C.L.J. 357 = 83 C. 1306.—The power left to a Hindu widow ito 
1906 adopt more than one son, in succession in the event of the piavioosly 
adopted son dying without male issue comes to an end when the first 
adopted eon dies leaving a widow as his heiress. A second adoption made after the 
adoptive mother has succeeded to the estate on the death of the widow of the first 

• r 1 

adopted son is therefore invalid. 



HINDU LAW (ADOPTION)—(Continued). • ' 

_ 3 ._(—by widow under Husband's authority)-(po;iciu<ied). ■ 

' (33)_ Direction to adopt from a family—After-born sons—Validity: 

of. According to all schools of Hindu law. a widow may. adopt 
(1906) with the assent of her husband. The assent may be given 
either orally or in writing. When it is given, it must be 
strictly pursued. She cannot be compelled to act upon it until she chooses 
to do so, and, in the absence of any direction to the contrary, there is no 
limit to the time within which she may exercise the power conferred 


upon her. 

One B directed bis widow to adopt a boy from a certain family. 
There were four boys in the family at the time when the authonty was 
given but the widow adopted a boy born in that family some time after 
the death of her husband. Held, that the direction was sufficiently 
complied with by the adoption of the boy. who was of more suitable age 
for affiliation than his brothers. Mutsaddi Lai v. Kundan Lai 
3 A.L.J. 246=1 M.LT. 93 = 8 Bom. L.R. 37I = I6M.L.J. = 


-Construction of authority to adopt—See No. 52, 12 I.A. 

i-.-.a,_Authority to adopt need not be registered—Effect of agree- 

ment between adoptive mother and natural father—See ACT I OP 1369 
(OOPH Estates), No. 15, 16 C. 556=16 I.A. 53 at p. 110, supra. 


(34)- 
198, infra. 

iZi-a) 


4—(Husband's authority becoming incapable of execution). 

( 35 )_ ly a widow after the death of a natural son, under a power 

given her by her husband when the natural son was alive— 
(1869) Bight of widow of the natural son. In the year 1811, G being 
childless, executed a deed of Anoomatee puttro {i.e., of permis¬ 
sion) by which he gave power to his wife, C., to adopt a son. He after¬ 
wards had a son. B.. by his wife, C. In 1819, two years after his son's 
birth, and while he was living, G. executed the following instrument 
“ This is an Anoomattee puttro to the following purport—Prior to the birth 
of a male child from your womb, I executed in your favour an Anoomattee 
puttro on the subject of your receiving an adopted son. Subsequently, by 
the will of God, you have given birth to a male child. Still, having regard 
to the future, I have again given ydu permission. If, which God forbid, the 
male child of your body be non-existent, then you will adopt a son from 
my race or from a different race, for the purpose of performing mine or your 
Sradh and other'rites, and for the Sheba of the gods, and for the succes¬ 
sion to the Zemindary and other property, on which, U the adopted soil 
bo nnnTe^istent, which Go(l forbid, then you shall, according,to your 
pleasure on iaipro of ope, adopt other sons in succession, to avoid, the 
extinction of the pinda ; that dattaka son shall be entitled to perform 
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4. (Husband's authority becoming incapable of execution)— 

your and my Sradh, &e., and of our ancestors.” B., on coming of age, suc¬ 
ceeded to the ancestral and other estate of his father who had died. On 

Bs death, childless, his widow succeeded as heir to her deceased husband, 
taking a vested interest in the whole of bis estate. 


Sometime after B’s death, C., his mother, exercised the power given 

erbythe instrument of 1819. by adopting a son to G. The Sxtdder 

D^^anny Court held, first, that the above instrument was of the nature of 

a testamentary disposition, and secondly, upon its construction, that it 

created a limitation on failure of male issue of the Testator, in the life- 

hme of his wife, to the son to be adopted by her as a persona dhignata. 

Upon appeal, such decree reversed, the Judicial Committee holding:— 

hirst, that the instrument was simply a permission to adopt a son, as in 

the absence of any devise it could not be considered as of a testamentary 
character. 


Secondly, that,^ although a testamentary power of disposition by 

Hindoos in the Presidency of Bengal has been established by the decisions 

of the Courts, yet the nature and extent of such power, so far as relates 

to limitations in tail male, or executory devises, is not to be regulated or 

governed by any analogy to the law of England, which law applies to the 

wants of a state of society widely differing from that which prevail among 

Hindoos in India. Thirdly, that, as an adopted son by the Hindoo law 

takes by inheritance, and not by devise, and as by that law, in the case 

of inheritance, the person to succeed must be the heir of the full owner, 

B., the son, was the last full owner, and his wife succeeded at his death 

as his heir to her widow’s estate; and Fourthly, consequently, that the 

adoption by C. under the Anoomatee puttro was void, as the power was 
incapable of execution. 


Qumye. ^ Whether, by the Hindoo law, G. could have restricted the 
interest of his son, B.. in his ancestral and other estate to a life-interest, or 
could have limited it over, if his son B. left no issue male, or such issue male 
had failed, to an adopted son of his own. Mussumat Bhoobun Moyee Debia 
V. Ram Kishore Ackarj Chowdhry... 3 W.R. IS (P.C.) = 1 5uther. 574 = 

2 San 111^10 M.I.A. 279. 


Notes. 


PRIYY COUNCIL. 

■P. Jotendroaiohun Tagore v. Ganeodromohun Tagore, 18 W.R. 


1872 


3S9 (367) = 9 B.L.R. 377 (400).—The law in England with regard to 
bontingeot remainders and executory devises cannot be applied to India. 
A gift either inter vivos or by will must be to a person in existence in 
fact or in contemplation of law. 


-D. 

1876 


Vellanki Venkata Krishna Rao v. Veokatarama Lakshmi, 1 H. 174.(186) = 
4 I.A. 1 = 26 W.R. 21, as hot applying to an adoption made in derogation 
of the adoptive mother’s interest- 
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HINDU LAW (ADOPTION)—(Coniinwed). 

-4.—(Husband's authority becoming incapable of execution)—(Ccntd.). 

-R. Padmakumaci Debi Cbowdhrani v. The Court of Wards (represeoting 

Jagatkishoc Acharjia Chowdhry), 8 C. 302=8 LA. 229. — Oq the vesting of 
1881 the estate in a new heir, an authority to adopt becomes incapable of 
execution. 


-R. Thayammal i;. Venkatarama. 10 M. 205 (209) = 14 LA. 67.—On the vesting. 

of the estate in a new heir, an authority to adopt becomes incapable of 

1887 

execuMOD. 

CALCUTTA. 


-D. 

1867 

1868 

-R. 

1869 

1869 
-R. 

1669 


Bykunt Monee Roy n. Kisto Boonderee Roy. 7 W.R. 392.—A widow 
succeeding as heir to her son does not lose the right to exercise the power 
of adoption. By making an adoption she divests ber own estate only. 

-R. Kumara Asima t>. Kumara Kumara, 2 B.L.R.O.C. 11 (45). 

Tatinee Churn Chowdhry v. Sbaroda Soondutee, 11 W.R. 468=3 B.L.R. 
A.C. 14S. 

_R. Ishan Chundet v. Sbaroda Goopteah, 12 W.R. 487- 

Ganendra Mohan Tagore v. Upendra Mohan Tagore. 4 B.L.R.O.C. 103 
( 176 ).—Effect ought to be given to the testator’s intention which could 
be gathered only from the legal and intrinsic signification of the words 
used by him. 


Appl. Stimati Bramamayi Dasi «. Jageschandra Dutt, 8 B.L.R- 400 (409).— 
The attempt to direct tho course of the devolution of the property after 
it bad completely passed out of the reach and control of the testator, is 
clearly futile. 


_P, Gooroo Prosunno Singh v. Nil Madhub Singh, 21 W.R. 84 (85).—Where 

the first adopted son died leaving a widow, but the estate continued all 
1873 along in the possession of the mother who made a second adoption, heldf 
the second adoption was valid as the second adopted son divested no estate 
but that of the adoptive mother. 


1874 

-B. 

1877 


_R. Ram Soondur v. Surbanee Dossee. 22 W.R. 121. 

Rally Prosonno Ghose v. Gbcool Chander Mitter, 2 C. 295 (306).—The- 
case of a widow divesting ber own estate by adoption is different from the 
divesting of an estate once vested in a male member by inheritance. 


__P Pnddo Kumaree Debee v. Juggut Kishore Acharjee, S C. 615 (623, 633, 

640) (P.B.).—The rights of an adopted son, unless curtailed by express 
1879 texts, are in every respect similar to those of a natural-born son : he (the 
adopted son) succeeds to the aapinda relations of his adoptive father; as 
regards aapinda relationship, there is no difference between the adopted son and the 
natural'born son. 


B. Joy Kishore v. Panchoo Baboo, 4 G.L.R. 638. 


__R. 2111 Oomul Laburi v. Jotendro Mohun Lahuri, 7 C. 178 (188).—The right'• 

to succession is a right which vesta immediately on the death of the owner 
1881 of the property, and cantxot, under any circumstances, remain in abeyance 
in expectation of the birth of a'preferable iieir, not conceived at'the timA . 
of the owner’s death. 



1885 


R. 


1889 


R. 


1890 


1895 


•HINDU LAW (ADOPTION)— (Confinwerf). v- '• 

4.—(Husband !s authority becoming incapable of executioii)M06ni(2.). 

-R. Drobomoyee Chowdbrain v. Shama Churn Obowdhry, 12 C. 246 (251).— 
An estate one© vested in a male member cannot be divested. 

Manik Chand Golecba v. Jagat Settani Pran Kumari Bibi, 17 C. 518 
(537).—See under HINDU LAW (ADOPTION), 8 I.A; 229, No, 36. infra. 

Mondakini Dasi u. Adinath Dey, 18 C. 69.—One of two co-widows succeed¬ 
ing to the estate of their husband, adopted a son under an authority 
given to either of them by the husband. Held, the adopted son took the 
whole estate of the father, divesting, also the estate vested in the other 
widow. 

-R. Surendra Nandan v. Gyanendra Nandan Das, 18 C. 385.—A and B were 

undivided brothers governed by the Mitakshara Law. A died issueless. 
1891 leaving a widow and giving her power to adopt a son. The whole estate 
vested in the other brother, B, by survivorship. Then A’s widow adopted 
a son. Held, that the adopted son succeeded to the share of his adoptive father, not¬ 
withstanding the fact that such share bad vested in B. 

R« Paizuddin Ali Khan v- Tincowri Saba, 22 C. 565.—An adoption by one 
of two widows cannot divest the other widow of her rights to property to 
which she has succeeded as heiress of her son. 

Behari Lai Laha u. Kailas Chunder Laba, 1 C.W.N. 121 (126).—Property 
once vested in a male owner by right of descent cannot be divested, and 
it lies upon him who argues that a divestment of forfeiture took place, 
to establish that proposition by showing some express provision of the 
law. 

Rai Jatindra Nath Chaudhuri v, Amrita Lai Bagchi, 5 C.W.N. 20 (24).— 
A Hindu widow adopting a son under the authority of her husband, upon 
the death of a son begotten or adopted whose estate she inherited as 
mother, divests, herself of that estate by the act of adoption in favour of 
the son last adopted by her, and such son takes the estate immediately on his adoption. 

-R. & D. Sarat Chandra Mullick v. Kanai Lall Chunder, 8 C.W.N. 266 (271).— 

The case in 10 M.I.A. 279 is a case in which the estate it was sought to 
1903 divest bad become vested in the holder as heir by operation of the law. 

The same rule would not apply in the case of a stranger to the inheritance 
claiming as devisee under the same will which gave the widow the power to adopt. 

-P. Amulya Chacan Seal v. Kali Das Sen, 32 C. 861 (868) = 1 C.L.J. 270.— 

Where a Hindu gave authority to his widow to adopt sons to him in suc¬ 
cession, her power to adopt a second son would terminate on the first 
adopted son dying leaving a widow in whom the estate became vested. 


R. 


1896 


R. 


1900 


1905 


-Applied. Manikyamala Bose v. Naoda Kumar Bose, 33 C. 1306 = 11 C.W.N. 

12 = 4 C.L.J. 357.—Where there is an absolute bequest in favour of an 
1906 adopted son and on his death and until another adoption, the estate is 
bequeathed to the testator’s widow, held, the gift over was void. A 
second adoption made dating the life-time of'the widow of the first adopted son is 
invalid, as her power was at an end and incapable of execution on the vesting of the 
estate of the first adopted son. 

MADRAS. 

Annammah v. Mabbu Bali Reddy, 8'M.H.C. 108.—An inheritance having 
1875 once vested cannot be defeated and divested by an adoption. • - 




HINDU LAW (ADOPTION)—(Con«mi«i>. 

4.—(Husband!^ authority becoming incapable of execution)— 

a 

. -F. Ratoa Madaliar V. Raghunatba Bhattar, 6 HX.J. 173 (173)-—Wber^i the 

widow of A, who died during tbe lifetime of his father, made an adoption 
' 1B98 under an authority from her husband after the death of her father-in- 

law, who died leaving bis brothers, nearer heirs, that the adoption 
was invalid, as tbe effect would be to divest the estate inherited by her father-in-law’s 
brothers. 

-R. Somasundara Mudaly v. Duraisami Mudali^r, 13 M.L.J. 283 

(284) =27 M. 30. 


_R. Adivi Suryaprakasa Row «.• Nidamarty Gangataju, 4 JInd. Cas. 386 = 7 

H.L T. 236 = 33 H. 228.—A and B were undivided co-parceners. A died, 

1906 and tbe family properties vested in B by survivorship and on bis death 

descended to his widow. An adoption was then made by A’s widow with 

• 

the implied consent of, and without opposition from, B’s widow, Beld (Miller, J. dbubt- 
ing) that the consent of B’s widow, even if given, could not validate the adoption, as the 
estate had already vested in her. 

BOMBAY. 


_R. Bupchand v, Rnkhmabai, 8 B.H.C.l.C. 114 (122).—Although, as a 

general rule, tbe adoption, by a Hindu widow, of a son, to her deceased 
1871 husband, is, in the Maratba country, good, without the consent of her 
husband's kinsmen, when tbe estate of her husband is vested in her or in 
her and her co-widow jointly, yet when such adoption has the effect of divesting an 
estate already vested in a third person, (e.g.) the widow of her husband’s deceased 
brother, the consent of such third person would appear to be necessary to give‘validity 
to such an adoption. 

_R. Lallubhai Bapubhai v. Maokuvarbai, 2 B. 388 (408) (P.B.).—The nature 

and extent of testamentary power among Hindus ought not to be 
determined by any analogy to the Law of England. 


_R, Ramji V. Ghamau, 6 B. 498 (503) (F.B.)—A Hindu widow, who has not 

tbe family estate vested in her and whose husband was not separated at 
1879 the time of his death, is not competent to adopt a son to her husband 
withouc his authority or tbe consent of bis undivided co-parceners. It 
would be different if her husband bad been separated, and she alone was, or she and her 
oo-widowB alone were, his heir or heirs. 

__R. Lakshman Bbau Khopkar v. Radhabai Govindrav and Bahiru, 11 B. 609 

(615).—When, after tbe death of the first adopted son, but prior to a 
1887 second adoption, an alienation is made by a widow, the tights of the 
alienee are not divested by subsequent adoption. 


.-^R. Ofaandtabin Bbau n. Gojarabai, 14 B. 463 (465).— See under HINDU LAW 

1890 (ADOPTION),. 8 I.A. 229, No. 36, tn^a. 

_.R. Erisbharaw Trimbak Hasabnis v. Shankairaw Vioayak Hasabnis, 17 B. 

1898 164 (167).—See under 8 C. 802»*8 l.A. 229, No. 86, infra. 

• . J 

•—B. Gavdappa c. Girimallapi^, 19 B, 381.—The deceased’s mother having 
succeeded him as his heir, her mother-in-law could not, by any adoptioh 

‘diveA her o! her Tights as snob heir without bbreoilsent, • ' 
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HINDU LAW (ADOPTION)—(Coniintifid). 

-4.—(Husband's authority becoming: incapable of execution)—(ConM.)* 

-R. Amava i>. Mahadgauda, 22 B. 416.—The authority of a widow to.adopt is 

at an end when the estate after being vested in her son has passed to the 

1895 son’s widow. An adoption by a widow in a divided family cannot divest 
any estate other than her own and her co-widow’s, except perhaps with 

> the consent of the heir in whom the estate has vested. 

-R. Vasudeo Vishnu Manohar v. Ramcbandra Vinayak Modak, 22 B. 551 

1896 (P.B.)—See under 8 C. 302=8 I.A. 229, No. 36, in/ra. 

-R. Payapa Akkapa Patel v. Appanna, 23 B. 827.—It is only the widow 

of the last full owner that as the right to take a boy in adoption to him, 

1898 and a person, in whom the estate does not vest, cannot make a valid 
adoption so as to divest (without their consent) third parties in whom the 
estate has vested in their own proprietary rights. To this rule there are four excep¬ 
tions : 

(а) In the case of co-widows, one may, by adoption, divest the other. 

(б) In the case of a mother succeeding as heir to an unmarried son, 

natural-born or adoped, who dies after his father. 

(c) Where an adoption is made with the full consent of the persons 
in whom the estate has vested. 

(d) When there has been ratification or acquiescence. 

-R. Venkappa Bapu v. Jivaji Krishna, 25 B. 306 = 2 Boih. L.R. 1101.—The 

limitation on a mother’s right to adopt, when she bTas succeeded as heir 

1900 to her son, does not depend upon the marriage of her deceased son, but 
* ’ upon the question whether she divests any estate save her own. Where 

the deceased son died a widower and the mother succeeded him as heir, an adoption by 
her was held valid. 

• -R. Kamkrishna Ramchandra y. Sbamrao Yeshwant, 26 B. 526 (629) =4 

Bom. L-R. 315.—Where a Hindu grandmother succeeds as heir to her 

1902 grandson who dies unmarried, her power to make an adoption is at an 
end. 

Where a Hindu dies, leaving a widow and a son, and that son himself dies leaving 
a natural born or adopted son or leaving no son but his own widow to continue the line 
by means of adoption, the power .of the former widow is extinguished and can never 
afterwards be revived. 

- D. Bachoo v. Mankorbai, 6 Boro. L.R. 268 = 29 B. 91 (56).—The widow of 

a deceased co-parcener in a joint Hindu family adopted a son under the 

1904 authority given by her husband’s will, and prior to the adoption a postha* 
mous SOD was born to the other co-parcener. Held, the adoption was 
^ valid. 

-R. Datto Govind a. Pandurang Vinayak, 10 Bom. L.R. 692=32 B. 499.—A 

Hindu widow who succeeds to an estate not her hnsband’s but as a go- 

1906 traja sapinda of the last male holder under the rule established in Lallu- 
bhai V. Mankuvarbhai and in consequence of the absence of nearer heirs, 
cannot make a valid adoption. 

CENTRAL PROVINCES. 

' ^d03 -R. Gopal Rao a. Berar Manufacturing Co., 1 N.L.R. 173 (176), 


f 
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HINDU LAW (ADOPTION)-(Con^inu«(I). 

-4.—(Husband's authority becoming incapable of execution)— 

(36)- Termination of authority to adopt—Succession of adopted son 

to collaterals in gofcra not that of father hy adoption. An 
(1881) instrument of permission (anumati patra) to a Hindu wife to 
adopt, should she be left a widow, provided that “ adopted 
dattakn son shall be entitled to perform your and my Shradk and that of 
our ancestors, and to succeed to the property.” The husband and wife 
had a son born, who survived his father, succeeded to the property, and 
died before his mother, leaving a widow, who, as heir, took possession of 
it for her widow's estate. The mother then professed to exercise the 
above power, and in the suit arising thereupon— Mussamut Bhoobunmoyee 
Delia v. Bamkishore Acharj Chowdkry (10 M.I.A. 279) —it was decided 
that, the son’s widow having acquired a vested interest, a new heir could 
not be so substituted for her. Held that, although such a substitution 
might have been disallowed without the adoption being held invalid for 
all other purposes, the above decision had determined that, upon the 
vesting of the estate in the widow, the power of adoption was incapable 
of execution, and was at an end; and that this would have been the 
conclusion if the question of the validity of the power had been raised 
without any previous decision upon it. An adopted son occupies the 
same position in the family of the adopter as a natural-born son, except 
in a few instances, which are accurately defined both in the Dattaka 
Chandrika and Dattaka Mimamsa, —governing authorities in the Bengal 
School. An adopted son succeeds, not only lineally, but collaterally, to 
the inheritance of his relations by adoption. Sumbhoockitnder Chowdkry 
V. Naraini Dibeh (3 Knapp. P. 0. 55; 1 Subh’s. P. C. Judgments 25, 
followed). Held, in this case, that the adopted son of the maternal grand¬ 
father of the deceased, though the gotra into which he was adopted was 
nob the same as the latter’s, was an heir nearer to him than such maternal 
grandfather’s grandnephew. Padmakwnari Dcbi Chowdkrani v. Court of 
Wards ... ... 8 C. 302 = 8 I.A. 229 = 4 Sar. 285. 

PRIVY COUNCIL. 


NOTES.-^^-F. Kalikomul Mozumdat v. Umasaoker Moitra, 10 C. 232=13 

C.L.R. 379 = 10 I.A. 138.—An adopted son succeeds (except in a lew 
1383 instances stated in the Dattaka Chandrika and Dattaka Mimamsa), both 
lineally and collaterally, bis relations by adoption, e.g., bis adoptive 
mother’s brother. 

-P. Thayammal v. Venkatarama, 10 M. 208 = 14 I.A. 67 on appeal from 

1867 7 H. 401.—For particulars, see case No. 45, infra. 

CALCUTTA. 


1869 


Relied 00 . Manik Chand Qolecba v. Jagat Settani Prankumari Bibi, 17C. 
016 (880).—The sapinda relationship exists between the daughter’s soo 
and the son’s son of two first cousins. 
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_^^.^(Husband’s authority becoming incapable of execution)—(Cow^inwei). 

_.j), in {lUd.) (p. 536).—Though, according to the above decision in 8 I. A. 229, 

a widow cannot, by making an adoption, divest another person, it is 
competent to her to divest her own estate by an adoption. 

_Cons. Rai Jatindra Nath Chaudburi v. Amrita Lai Bagohi, 5 C.W.N, 20 

1900 (24).—See under No. 35, swprn. 

_Bxpl. Birbhadra Rath v. Kalpatharu Panda, 1 C.L.J. 388 (400).—The theory 

of adoption in Hindu Law involves the principle of a complete severance 

1905 of the child adopted from the family in which he is born, andbis complete 
substitution into the adopter’s family as if he was born in it ; it operates 

as birth of the boy in the family of adoption and as civil death in the family of birth 
with all the legal consequences incidental thereto. 

_F. Amulya Charan Seal v. Kali Das Sen. 32 C. 861 = 1 C.L.J. 270.—Whore a 

Hindu authorised his widow to adopt sons to him in succession in case of 

1906 the death of the prior adopted sons, the authority so given is at an end 
on the death of the prior adopted son leaving a widow as hia heir. 

_F, Manikyamaia Bose v. Nand Kumar Bose, 33 C. 1306=4 C.L.J. 357 = 11 

C.W.N. 12.—An adoption by a Hindu widow, who has succeeded by 
1906 heirship in bet character as mother to her son, after his death and the 
death of his widow, is invalid according to Hindu Law. The power left 
to a Hindu widow to adopt more than one son in succession, in the event- of the 
previously adopted son dying without male issue, comes to an end when the first adopted 
son dies leaving a widow as his heiress. 

BOMBAY. 

_R, Keshav Ramkrishua v. Govind Ganesh, 9 B. 94.—After the estate vested 

in adaugbter-in-law, her mother-in-law made an adoption. Subsequently, 
1884 the daughter-in-law mads an adoption. It was alleged that, when the 
latter adoption took place, the daughter-in-law had become unchaste. 
Held the adoption by the mother-in-law was invalid because the estate had vested m 
the daughter-in-law, and that the uncbastity of the latter was irrelevant because the 
estate vested in her could not be divested by bet subsequent unchastity. 

_Ravji Vinayakrav Jaggannath Shankarsett v. Lakshmibai. 11 B. 381 

^ 398 )^_When the widow of a natural son is alive, the mother of that son 

1887 • cannot adopt to her son, because the estate of her husband is vested in 

such widow. 

_ R Chandra Gojarabai, 14 B. 463 {468).-A and his two sons B & 0 were 

members of an undivided family. B died first leaving a widow and autbo- 
1890 rising her to adopt a son to him. A and C then died one after the other, 
the latter leaving a widow. After C’s death, B’s widow adopted a boy. 

Held, the adopted son could not divest the widow of C. 

_R. Ktishnarav Trimbak Hasabnis u. Shankarrav Vinayak Hasabnis, 17 B- 

161 _An adoption to herself and her deceased husband made, by a 

1892 mother, who has succeeded as heiress to her son. after the death of the 
latter and his widow, is invalid. 

_R G»vd»pp» «. Girim»llapp», 19 B. 331 (3a7).-A muther having succeeded 

as heir to her son, her mother-in-law could not, by any adoption, divest 
her of her rights as such heir without her consent. 
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HINDU LAW (ADOPTION)—(Conitnwd). 

—4.— (Husband’s authority becoming incapable of execution)— {Concluded). 

-R. Amava v. llahadgauda, 22 B. 416.—Tha authority of a widow to adopt is 

1896 estate after being vested in her sou has passed to 

the son’s widow. 

-R. Vasudeo v. Ramcbandra, 22 B. 551 (F.B.),—A died leaving two daughters, 

(one of them being a minorl, in wh'»n bis estate vested. Afterwards his 
1896 daughter-in-law (widow of his prodeceased son) adopted a boy. It was 
alleged that the daughters gave their consent to such adoption. Held, 
the adoption was invalid, the minor daughter being incompetent to give such consent 
as would operate to divest her of her estate. 

_It, Fayappa Akkapa Patel v. Appanna, 23 B, 327.—See under 3 W.B. 15 = 

1898 10 M.I.A. 279, No. 35, supra. 

_It, Venkappa Bapu v. Jivaji Krishna, 25 B. 306.—See under 3 W.B. 15 

1900 (P.C.) = 10 M.I.A. 279, No. 35, supra. 

_R. Bam Krishna Rama Chandra v. Sbamrao Jeshwaut, 26 B. 526 (829) =4 

1902 Bora. L.R. 315 (F.B.).—Sec under No. 35, supra. 

_ R. Datto Govind v. Paodurang, 32 B. 499 = 10 Boro. L.R. 692.—See same 

1908 case under 3 W.R. 15, No. 35, supra. 


MADRAS. 

_R. Adivi Suryaprakasa Row v. Nidamarty Gangaraju, 4 Ind. Cas. 386=7 

1909 M.L.T. 238.—See under No. 35, supra. 


( 37 ) -Widow adopting to her deceased husband with consent of 

.$apindas—'E5ect of estate having already vested in the widow of a son— 
See Case, No. 45, 10 M. 205 = 14 I. A. 67, infra. 

(38) -Power to adopt conferred on testator’s widow ends on estate 

vesting in his son’s widow—See Hindu Law (Adoption), No. 42, 17 G. 
122 = 16 LA. 166, infra. 


(39)-Power to adopt given by will which failed as to disposition 

of property—Validity of adoption—See HINDU Law (Joint Family), 
No. 227, 31 B. 373. 


5.—(-by widow with consent of relatives). 

(40) ——by widow—Authority to adopt—Consent of husband's kins¬ 
men. According to the law prevailing in the Dravada 
(1868) country, in the Madras Presidency, a Hindu widow, not 
having bet husband's authority, may, if authorized by the 
consent of bis kinsmen, adopt a son to him. 

What constitutes consent of the kinsmen must depend on the oir- 
oumstances of the family. In a joint family where, by the Hindoo Law 
of the district, the widow has only a right to maintenance, if she adopts 
a son without her husband’s authority, it is necessary, if her husband's 
father is alive, to obtain bis permission or, if be is dead, the consent of 
all her husband's surviving brothers; but, where the widow takes, by 
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-5.—{-by widow with consent of relatives)—(ConfinMed). 

inheritance, the separate estate of her husband, then the consent of her 
husband’s nearest kinsmen is sufficient. 

Exposition of the effect of the doctrines of Hindu Law contained in 
the Treatises, the Mitakshara received in Southern India, the Mayukha 
and Koustuhha in the Mahratta country, and the Daya-Baqa in Bengal, 
as laid down by commentators and received as the governing law in 
India, regarding a widow’s right to adopt a son to her husband without 
his express authority. The ruling in the case of Veeraperwnal Pillai v. 
Narain Pillai (1 Strange’s Madras cases, p. 121) that it is indispensable 
that the widow should have the authority of her husband to adopt, 
examined and questioned. 

The duty of a Judge, administering Hindu Law, is not so much to 
inquire, whether the doctrine disputed is fairly deduoible from the earliest 
authorities, as to ascertain whether it is one that has been received by 
the particular school of Hindu Law which prevails in the district in 
which the case arises, with which he has to deal, and whether such 
doctrine has been sanctioned by usage; as, by the Hindu system of 
law, clear proof of usage will outweigh the written opinion of text- 
writers. The Collector of Madura y. Mootoo Bamalinga Sathupathy ... 

lOW.R. 17 {P.C.)=1 B.L.R. I (P.C.) = 2 Sar. 361 =2 Suther. 135 = 

12 M.I.A. 397. 


PRIVY COUNCIL. 

Notes.- Appl. Gtidhari Lall Rov v. The Government of Bengal, 10 W.R. 

(P.C.), 31 (34).—Viramitrodaya is properly receivable as an exposition 

1868 for what may have been left doubtful by the Mitakshara, and declaratory 
of the law of the Benares school. 

-- R. Sri Virada Pratapa Raghunada Deo v. Sri Brozo Kishoro Patta Deo, 1 M. 

1876 (78)=3 I.A. 154 = 25 W.R. 291.—The consent of the husband’s kindred 

to an adoption is a legal substitute for that of the husband. 

-R. Vellanki Venkata Krishna Rao u. Venkatarama Lakshmi, 1 M. 174 (190) = 

4 I.A. 1.—The motive of a widow in making an adoption is immaterial, 

1876 but there should be such proof of the consent of kinsmen as to show that 
the adoption has been sanctioned by the family council. 

-R. Bhagwan Singh u. Bbagwan Singh, 1 Bom.L.R. 311 = 21 A. 412 = 25 I.A. 

1898 153 reversing 17 A. 412.—See HINDU LAW (ADOPTION). No. 9, supra. 

-Appl. Suryanarayana v. Venkataramana, 29 M. 382 (888)=16 M.L.J. 276 = 

1 M.L T. 260 = 10 C.W.N. 921=4 C.L.J. 171 = 8 Bora. L.R. 700=3 A.L.J. 

1908 702=33 I.A. 145 (P.C.).—Where a husband authorises his widow to make 

an adoption, any special instructions which he may give for the guidance 
of his widow ought to be strictly followed ; where no limitations have been placed, but a 
mere general intention expressed to be represented by a son, the intention of the husband 
should be mainly considered. Held, that the second adoption made subsequent to the 
death o| the first adopted son, two years after his adoption, was a valid one, 
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HINDU LAW (ADOPTION)— 

-S.—(—by widow with consent of relatives)*-(Ct>?i/tntt«d). 

CALCUTTA. 

-R. Sm. Krishnaramani Dasi v. Anunda Krishna Bose, 4 B.L.R. 231 (288).— 

The Hindu Law which the Courts have to administer is that which they 
1869 find to have been recognised, accepted and acted upon by the body of 
Hindus for the time being. There is certainly no written text of law 
directly or indirectly prohibiting the creation of trust in Hindu Law. 

-Appl. Kerry Kolitanee v. Monee Ram Eolita, 19 W.R. 367 (395) (F.B.) = 13. 

B.L.R. 1.—The estate of a Hindu widow is not forfeited by reason of un¬ 
chastity, under the Hindu Law. 

Eally Prosonno Gbose v. Gocool Cbuoder Mitter, 2 C. 295 (307).—Adop¬ 
tion by a widow divests her estate alone and no other vested rights. 

Bacbha Jha v. Jugmon Jha, 12 C. 348 (356).—The Mitakshara is the 
highest authority on Hindu Law in Provinces other than Bengal. 

Banjit Singh v. Jagannatb Prosad Gupta, 12 C. 375 (381).—The Virami- 
trodaya is a treatise of special authority in the Benares School and receiv¬ 
able as exposition of what may be left doubtful by the Mitakshara. 

-Doubted. Lala Pcabhu Ia\v. J. Mylne, 14 C. 401 1415).—The doctrine that 

a widow can, with the consent of her husband’s sapindas, make .a valid 
1887 adoption, has not been hitherto sanctioned by usage in Northern India, 
and the authority of the Dattaka Mimamsa is against it. 

-R. Jogdamba Koor v. Secretary of State for India, 16 C. 367 (372).—The 

duty of Indian Courts is not so much to enquire whether a disputed 
1869 doctrine is fairly deducible from the earliest authorities, as it is to ascer¬ 
tain whether it has been received by the particular school which governs 
the district with which the Courts have to deal and there sanctioned as law. Accord¬ 
ing to the law and usage of the Benares School, the brother’s widow is not in the line 
of heirs at all. 

-R. Mondakini Dasi v. Adinath Dey, 16 C. 69 (75).—See under 3 W.R. 15 

1890 (P.G.), No. 35, supra. 

1891 -R' Asbutosb Bannerjee i>. Lukhimoni Debia, 19 C. 139 (146) (F.B.). 

■ -D. Ramananda v. Ral Kisbori, 22 C. 347 (349).—Under the Dayabhaga Law, 
that chastity is a necessary qualification for entitling a daughter to 
1894 inherit is expressly laid down in the texts, and, though not directly 
stated, is indirectly indicated with sufficient clearness in the Dayabhaga. 

-B. Basanta Kumar Singh v. Jogendra Nath Siugha, 33 C. 371=»10 C.W.N, 

1905 236«>3 O.L.J. 96.—Same as 16 G. 867 (372), supra. 

-R. Dharma Das Kundu v. Amulyadban Eaudu, 33 C. 1119 (li2B)BlO 

1906 O.W.N. 765=3 O.L.J. 616. 

-R. Krishna Pada Dutt v Secretary of State, 7 O.L.J. 555 »12 O.W.N. 488 = 

1908 ^ 0* taking the law from the Mitakshara 

wherever the Dayabhaga is silent. 

-P. Puma Chandra Bysack u. Gopal Lai Seth, 8 O.L.J. 869.—The text of the 

Dayabhaga by JimuU Vahana cannot be regarded as in itself an authority 
1008 absolutely binding, without any regard to the fact whether the doctrine 
propounded in the text has been accepted as a true exposition of the law 
and has been sanotiooed by usage, and without any consideration of the question 
whether a verse reUed upon bears on its face the evidence of being spurious and an 
interpolation. 


1873 

-R. 

1877 

-R. 

1885 

-R. 

1863 
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HINDU LAW (ADOPTION)—(Cort<init€d). 

_ 5 ._(_by widow with consent of relatives)— iCmtmmd). 

_R. Tahaldai v. Gaya Prasad, 3 Ind. Cas. 135 = 11 C.L.J. 588 = 14 C.W.N. 443 

=37 C. 214.—Under the Mitakshara Law in Bengal, a stepmother is not 

1909 entitled to succeed to the estate of her stepson, in preference to his father's 
sister’s son. 

_R. Debi Prasanna Roy v. Harendra Nath, 6 Ind. Cas. 534 = 12 C.L.J. 385 = 

37 G. 863.—Under the Dayabhaga school of Hindu Law, the younger 

1910 brother of the husband of a childless widow is entitled to succeed to her 
Avautaka Stridhan property in preference to her step-brother. 


MADRAS. 

,_Parasara Bhattar v. Rangataja Bhattar, 2 M. 202 ( 206 ).—The Bamnad 

case only decided that consent of sapindas is sufficient, without saying 
1880 that all sapindas should consent. The consent of sortie would be suffici¬ 
ent if it is proved that that of the others is withheld from improper or 

intetestcd motives. 


R. Eranjoli Illath Vishnu Nambudri v. Eranjoli Illath Ktishnan Nambudri, 
7 M. 3 (10) (F.B.).—A Judge ought to administer Hindu Law as has 
been accepted by a particular community, though not in aocordance with 
earlier authorities. 


_R. Venkatachalapati v. Subbarayadu, 13 M. 293 (304).—A disquisition into 

the several sources of law, such as the Sruti, Smriti, etc., is of judicial 
1889 value only for purposes of elucidating and tracing the consciousness of 
generations that have passed away, that what is practised was law. It 
is not permitted to the judiciary bo treat these sources as independent factors, which 
they are at liberty to manipulate and by a process of reasoning to disintegrate the law 
practised bv the people and to build up a fresh system which, though obsolete, is in 
their opinion consonant with the texts. The question in this case was as to the right ol 
a Hindu, who had married a widow, to enter a temple. 


_R. Nilakandan «. Pathmanabha. 14 M. 153 (162).-Where there is a conflict 

between an ancient theory and the modern usage in a religions institu- 
1890 tion, it is the duty of the Courts to see whether the usage is referable to 
some other legal origin with reference to the facts of each case, if not to 
ancient theory. A legal origin of the joint enjoyment of the rights of management of 
a Malabar devasom may be found in the continuance of what was Melkoima m ancient 
times, or in the status of the family as patrons of the institution as part of its ancient 


constitution. 

_R. Virayya u. Hanumantha, 14 M. 469 (461).-Court3 ate not at liberty to 

refer to the obsolete practice of Niyoga or to engraft a rule on the Hindu 
1890 Law as evidenced by the usage of the people. In this case, the 

being whether adoption of a paternal uncle’s son was valid, it was held 

that it was. 

_R. Dinakarasami v. Bbaskatasaioi, 11 M.L.J. 29 (37).-As to the history 

1893 and status of the Bamnad Estate. 

_R. Venkatakrishnamma v. Annapurnamma, 23 M. 486 = 10 M.L.J. 73.—The 

assent of all existing sapindas is not necessary to vaUdate an adoption by 
a widow ; that of a majority of them is sufficient. 



HINDU LAW (ADOPTIOH)—(Continued). 


S.~(-by widow with consent of relatives)— 


-F. Bami Beddi v. Bangamma, 11 M.L.J. 20 (22).-~Wbere a widow obtaios 

the consent of a sapinda for consideration, such a consent cannot validate 

1900 an adoption ; where the consent of the sapinda was obtained in the exer¬ 
cise of his independent discretion and without any reference to any 
authority to adopt, the adoption may be good. 

1902 -B. Kaveri Ammal v. Sastri Bamayyar, 26 H. 104 (109). 

-R. Subrahmanyam v. Venkamma, 26 H. 627 (634).—It is not sufficient for 

the widow to obtain the consent of one only of the aapindas, though ha is 

1903 the senior in age. In an undivided family the senior in age having the 
status of the managing member, it may be that his consent alone if given 

bona fide will be sufficient; but this consideration does not apply to cases where the 
assent has to be sought from divided kinsmen, more especially when they are divided 
between themselves. A consent obtained by the widow on a representation that she had 
authority to adopt is not a sufficient consent. 

-R. Narayanasami Naick V. Mangammal, 28 M. SIS (319) = 15 H.L.J. 143.— 

The consent of the sapindas is required by reason of the presumed in* 

1905 capacity of women for independence, rather than the necessity of procur¬ 
ing the consent of all those whose interest in the estate would be defeated 
by the adoption. It would therefore follow that the omission by the senior widow to 
consult the junior widow, though improper, is not a ground for holding the adoption 
invalid. 

BOMBAY. 

——Appl. Bokhmabai v. Badhabai, 8 B.H.C.A.C. 181 (190).—The opinions of 
shastris can be rejected only when they conflict with the translated 
• 1866 works of authority; otherwise they should be accepted as evidence, as 
the doctrine which they embody has not become obsolete but is still 
received as part of the customary law of the country. 


1870 


R. Narayan Babaji v. Kana Manohar, 7 B.H.G. 193 (166).--As to the 
authority of Devananda Bhatta in the Maratha country with regard to 
adoption. 


-R. Bupchand Hindumal t). Rakbmabai, 8 B.H.C. 114 (118,120).—Although 

an adoption by a Hindu widow is, in the Maratha country, good without 
1871 the consent of the kinsmen when the estate of the husband is vested in 
her or in her with her co-widow jointly, yet, when such an adoption has 
the efiect of divesting an estate already vested in a third person, the consent of such 
third person is necessary to the validity of such adoption. 


1674 


Appl. Bhau Kanaji Utpal v. Sundtabai, 11 B.H.C.R. 249 (268).—Point 


-B. 


1678 


B. 


1679 


same as in 17 A. 294. 

Kriehnaji Vyanktesb v. Pandurang, 12 B.H.C.R. 65 (67).—In Western 
India, on questions of inheritance, the first place is assigned to the Mitak- 
sbara and a subordinate thongh important one to Mayuka. 

Advyapa v. Bndrava, 4 B. 104 (121).—The duty of a Judge is to see 
whether a doctrine is received by a particular school and sanctioned by 
nsage, and not whether it is consistent with the earliest authorities. 
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HINDU LAW (ADOPTION)—(Continued). 


5.-{- 
-R. 

1879 

-R. 

1686 

-R. 

1886 

--R. 

1887 

-R. 

1890 

-R. 

1890 

-R. 

1890 


by widow with consent of relatives}—(ConiMi««<i). 

Ramji u. Gbamau, 6 B. 498 (503) (F.B.).—The Hindu widow, who has not 
family estate vested in her and whose husband was not separated at the 
time of the death, is not competent to adopt a son to her husband, with¬ 
out his authority or the consent of his undivided co-parceners. 

Jugmohandas Mangaldas v. Sir Mangaldas Nathubhoy, 10 B. 528 (839).— 
Custom ought to be followed in preference to written law. 

Bhagirthibai y. Kahnujirav, 11 B. 283 (292).—Usage outweighs written 
text of law. 

Laksbman Bhau Khopkar v. Radhabai Govindrav and Bahiru, 11 B. 609 
(614).—Unauthorized alienations by a widow do not bind subsequently 
adopted sons. 

Balkrishna Bapuji Apte v. Lakshman Dinkar, 14 B. 605 (612).—No duty 
is imposed on the Court to determine whether a great commentary rightly 
interprets the Rishi (who is the author of a text) or whether it declares 
what is deducible from the earliest authorities. 

Vithoba v. Bapu, 15 B. 110 (114).—A widow of a deceased co-parcener in 
a joint Hindu family can adopt with the sole consent of her father-in-law, 
if he is the head of the family, and her natural guardian. 

Patel Vandravan Jakisan v. Patel Manilal Chunilal, 15 B. 565 (576).— 
In the Maratha country, a widow has an implied authority from her hus¬ 
band to adopt, even though he be a minor, as it is a meritorious act 
beneficial to his soul. 


-R. Appaji Narhar Kulkarni v. Ramcbandra Bavji Kulkatni, 16 B. 29 (79) 

1891 (F.B.)—Point same as in foot-note, 4 B. 104, supra. ^ 

-R. Giriapa v. Ningapa, 17 B. 100 (104).—The Court must give eSect to what 

it finds to be the interpretation of an ancient text, actually current, as 

1892 shown by the modern digests in general use, and not enforce as law a 
doubtful inference from the words of the ancient STnriti writers. 


-R. Mahableshwat Fondba v. Durga Bai, 22 B. 199 (202, 203, 204, 205). In 

Bombay, adoption by a widow is invalid, if done, not as a religious duty, 
1896 but from sinful and corrupt motives. The onus lies heavily upon him 
who impugns the adoption on the ground of corrupt motive* 

-R. Bhimawa v. Sangawa, 22 B. 206 (210).—An adoption, made by a widow 

with the object of defeating the claim of a co-widow in her husband’s 
1896 estate is not invalid. It was observed that the passage, in 12 M.I.A. 397, 
to the efiect that the evidence as to the assent of kinsmen should be such 
as suffices to show that the adoption was made in the proper and bona fide performance 
of a religious duty and neither capriciously not from corrupt motives, has reference to 
the corruption of the kinsmen giving their consent from mercenary motives and not 
from a bonajide sense of their duty. 

■-R. Bamchandra Bhagvan v. Mulji Nanabhai, 22 B. 588 (F.B.).—In the 

Bombay Presidency, a widow having the power to adopt and a religious 
1896 benefit having accrued to her deceased husband by the adoption, any dis¬ 
cussion of her motive in making the adoption is irrelevant. 


k 


HINDU LAW (ADOPTION)-(Co»;iim<«i). 


-5.—(—by widow with consent of relatives)—(CoiUimt^d). 

■ -R. Bai Nani v. Ghunilal, 22 B. 973 l976).—A widow may adopt her brother’s 

SOD. Their Lordships observed that there is no fouodatioD in the text of 

1897 Sbaunaka or Sakala, on which the commentator, Nanda Panditha, relies, 
for the rule be seeks to draw from it, namely, that the adopting mother 

must be a person who might have legally married the natural father of the adopted 
hoy: aodi unless the remarks of a commentator have secured general adherence in the 
general consciousuess or habits or practice of the people, the Courts are not bound to give 
efieot to them as part of the general law. 

-R. Payappa Akkapa Patel v. Appanoa, 23 B. 327.—See under 3 W.B. IS 

1898 (P.C ), No. 35, supra. 

-R, Vinayak Vitbal Bhange v. Govind Venkatesh Kulkaroi, 25 B. 129.—Sec 

1900 under 7 I. A. 173, No. 44, in/ra. 


-Cited. Lakshmibai u- Vishnu Vasudev Bele, 29 B. 410 (413) »7 Bom. L. R. 

1905 476. 


ALLAHABAD. 

-R. Ganga Sahai v. Lekbraj Singh, 9 A. 253 (291, 314). As to the distinc¬ 
tion to be observed between the Benares and the Dravida schools of Hindu 

1886 Law : and the origin of the different schools. It was observed in this 
case (see pp. 314. 315) that the diclnm, in 12 M.I.A. 397, to the effect 
that a European Judge ought to ascertain whether a particular doctrine of Hindu Law 
has been received by the particular school of the district, where the dispute arises, does 
not prohibit him from ascertaining a question as to the genuineness of a passage in a 
particular text by reference to other authoritative works of Hindu Law. 

-R. Tulshi Ram v. Bebari Lai, 12 A. 328 (341) (P.B.).—The Firamiirodaya 

1889 ie a treatise of special authority in Benares. 

-R. Beni Prasad v. Hardai Bibi, 14 A. 67 (81) (F.B.). As to the authority 

of the Daltaka Cfiandrika aud Dallaka Mimamsa on questions relating 
to adoption. 


1895 


Appl. Bhagwan Singh u. Bbagwan Singh, 17 A. 294 (304, 339) (F.B.).—As to 
duty of Courts to ascertain and give effect to proved usage which will out¬ 
weigh the written texts of the law. 


-R. 

1904 


JaisinghPal v. Bijayapal. 2 A.L.J. 86 (48l=A.W.N. (1903), 20=27 A. 
117,—-An adoption by a Hindu widow under the authority of her husband 
of her brother’s grandson is valid under the Hindu Law. 


OUDH. 


-R. Lai Sheopartab v. The Allahabad Bank, Ld., 3 O.C. 129 (186).—Upon the 

authority of Mitakshara, property inherited by a daughter from her 
1899 mother must be held to be stridhanam under the Benares school of law, 
devolving on the death of the daughter upon her heirs and not upon the 
heirs of her mother. 


SINDH. 


---R. Mir Abdut Hnssaio v. Bibi Sona Dero, B lod. Cas. 897 = 4 S.L.R, 88.— 

V 

Custom allowing incestuous marriages or one permit ting polyandry should 
1910 be unenforceable as opposed to tbo spirit of Mabomedao Law, But a 
custom excluding females ..from inheriting the property of their paternal 
relations is not opposed to the fundamental prinoip^ of Mahomedan Law« 

99 \ 
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HINDU LAW (ADOPTION)—(Coniinwd). 

-5.—(-by widow with consent of relatives) 

(4X) - Adoption—Authority to adopt—Undivided family. Accord* 

ing to the law prevalent in the Dravida country, a Hindu widow, 
(1873) without having her husband’s express permission, may, if 
duly authorized by his kindred, adopt a son to him. The 
Collector of Madura v. Mootoo Ramalinga Sathupathy (12 M.I.A. 397), 
referred to and approved. Senible. —In the case of an undivided family, 
the requisite authority to adopt must be sought within that family, and 
cannot be given by a single separated and remote kinsman. Speculations 
founded on the assumption that the law of adoption now prevalent in 
Madras is a substitute for the old and obsolete practice of raising up 
seed to a husband by actual procreation are inadmissible as a ground of 
judicial decision. Sri Virada Pratapa Raghunada Deo v. Sri Brozo 
Eishoro Patta Deo ... ... 25 W.R. 291 = 1 M. 69=3 I.A. 

154 = 3 Sar. 583 = 3 Suther. 263. 

PRIVY COUNCIL. 

Notes. -P. Bacboo Hutkisondas v. Mankorebai (on appeal from 6 Bom. 

L.R. 268) =6 C L, J. 1=11 C.W.N. 769.—The widow of a deceased co-par* 

1907 cener in a joint Hindu family is, under an authority given to her by her 
husband, competent to adopt a son, and such adopted son takes an interest 
in the joint family property ; the validity of the adoptiou is not affected, though itsefiect 
is to divest partially the estate of the sou of another co-parcener. 

CALCUTTA. 

-R. Kally Prosonno Ghose v. Gocool Chunder Mitter, 2 C. 295 (808).—See 

1877 under 3 W.R. 15 (P.C.), No. 35, snpm. 

-R. Nilcomul Lahuri v. Jotendro Mohuu Lahuri, 7 C. 178 = 8 C.L.R. 401.—A 

sou adopted by the widow of the last male owner cannot divest a person 

1881 in whom the estate had vested on the death of the last male owner, not¬ 
withstanding the fact that the person in whom the estate so vested 
delayed the adoption by fraudulently suppressing the will of the last owner which had 
authorized the latter’s >Yidow to adopt. 

-R. Moudakini Dasi v. Adinath Dey, 18 C. 69 (73).—A son adopted by one of 

two widows, under the authority of her deceased husband, divests both 

I g0Q 

the widows and takes the whole estate. 

-R, Surendra Naudan alios Gyanendra Nandan Das v. Sailaja Kant Das 

Mahapatra, 18 C. 385 (393).-A son, adopted by the widow of one of two 

1891 undivided brothers to her husband, divests the estate of bis adoptive father 
and succeeds to the latter’s share, although the same might have vested 
id the surviving brother by right of survivorship. 

-F. Harek Chaud v. Maharaj Dbiraj Bijoy Chand, 2 C.L.J. 87=9 C.W.N. 

795.—Per Mxikerjee, J. The title of a son adopted by a widow under 

1903 authority from her husband does not relate back to the death of the 
husband, and when the adoption has taken place, his fictitious birth in 

the new family cannot be antedated. 
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HINDU LAW (ADOPTION)--(Conrtjmed). 

-5.--(- by widow with consent of relatives}— (Con/inwerf). 

MADRAS. 

-R. Farasara Bhattac t;. Rangaraja Bbattar, 2 U. 202 {206).—See under No. 40, 

1880 iupra. 

-R. Venkatalaksraarama v. Narasaya, 8 M. S45 (546).—The implied authority 

to a widow to adopt a snpinda, to be gathered from a sapinda's giving his 

188S own SOD in adoption, is not sufficient to validate an adoption which is 
otherwise invalid for want of authority from the hu.sband of the adoptive 

widow. 

-R. Krishna v. Sami, 9 M. 64 (79) (F.B ).—linder the Hindu Law obtaining 

in Southern India, the .sons of a deaf and dumb member of an undivided 

1865 family are entitled to a share in the life time of their father, notwith> 
standing the fact that they are born after the death of their grandfather, 
because the estate vests in the qualified heirs .subject to the contingency of its beiug 
divested on the recovery of the disqualified, or the birth of a qualified, heir, in the same 
manner in which a son adopted by the widow of a member of a family dying undivided, 
with authority from her deceased husband, divests the estate devolving upon the 
surviving members, as decided in 3 I.A. 154. 

- Appr. Venkammal v. Namasivaya Chettiar, 6 M.L.J. 35 (38).—Where a 

widow brought up a son of her husband’s only saptnda and on repeated 

1895 requests was allowed by the latter to adopt the boy, the adoption is valid, 
and there has been an exercise of discretion by a sapinda in thus giving 
his son in adoption. 

-^R. Sreeramulu v. Kristamma, 26 M. 143 (152)^12 M.L.J. 197 (204).—A son 

adopted by a widow will divest not merely the widow or widows if there 

1902 be more than one, though the adoption was made by only one of them, 
but also, either in whole or in part, an undivided co-parcener of the father 
on whom the estate had devolved by survivorship. 

-F. Subrahmanyam t>. Venkamma, 26 M. 627.—A sapinda's consent obtained 

by the widow upon a representation that she had received authority to 

4903 adopt from her husband, when no such authority has in (act been given, is 
inefficacious io law. 

Where there are two sapitulai of equal degree of nearness, th'e assent obtained by 
the widow from ono ignoring the other, is not sufficient when they are divided as 
between themselves and from the widow's deceased husband. It is the duty of the 
widow to seek the assent of both, and she cannot be regarded as having discharged her 
daty, because, in her opinion, such an application would have been in vain. If an 
assent had been applied for and had been refused and the adoption made on the assent 
of one sapinda only, the Court would be in a position to ascertain whether the assent 
of the other was properly or improperly withheld. 

-R. Adivi Surya Prakasa Row v. Nidamarty Gangaraju, 4 Ind. Gas. 386=7 

1909 H.L.T. 286.—See the same case noted under No. 36, supra. 

-R. Maharaja of Bobbili v. Eaminayani Bangaroo, 8 Ind. Cas. 860(863)._A 

simple money debt contracted by the bolder of an impartible estate for 

1910 the time being is binding on a person, who succeeds to the zamindary by 
virtue of his adoption to the deceased bolder, and on the estate in his 
bands. 
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-5.—(-by widow with consent of relatives)—(Con^wuei). 


BOMBAY. 

-R. rjak<»hman Ramacbandra Joshi v. Satyabhama Bai, 2 B. 494 (519).—A 

Hindu wife upon her marriage passes into and becomes a member of her 
1877 husband’s family, and it is upon the latter family that she as a widow 
has her claim for maintenance. 


-R. Ramji v. Ghaman, 6 B. 498 (500| (F.B ).—An adoption by a widow whose 

husband bad died undivided was invalid for want of authority from her 
husband or the sanction of her deceased husband's undivided kindred. 

-R. Dinkar Sitaram Prabhu v. Ganesh Shivram Prabhu, 6 B. 505 (508).—A 

Hindu widow, who has not the estate vested in her, cannot make an 
1879 adoption to her husband, without his authority or the consent of the co> 
parceners with whom ho was united at the time of his death. A separat* 
ed kinsman is not qualified to authorise an adoption by such widow. 


-R. 

1881 

-R. 

1890 


Rambhat v. Lakshman Ohintaman Mayalay, 5 B. 630 (637).—A convey¬ 
ance by a Hindu without male issue at its date will bind bis subsequent 
born or adopted male issue. 

Chandra v. Gojarabai, 14 B. 463 (467).—An adoption by a widow under 
her husband’s authority divests the estate vested in an undivided co¬ 
parcener of the husband. 


-R. Vithoba v. Bapu, 15 B. 110.—The widow of a member of a joint Hindu 

family may adopt with the sole consent of her father-in-law, if he were 
1890 the head of the family and the natural guardian of the widow, whatever 
may be her motives or the efiect of the adoption on the interests of other 
undivided kinsmen. 


1892 

-R. 

1895 

-R. 

1896 

-R. 

1896 

-R. 

1898 

-R. 

1899 

-R. 

1900 


-R. Goja Bai v. Srimant Shahaji Rao, 17 B. 114 (118). 

Babu Anaji u. Ratnoji, 21 B. 319.—For the purposes of inheritance, an 
adoption may be considered to relate back to the date of the adoptive 
father’s death, divesting all estates which, in the interval, might have 
vested in others. 

Bbimawa u. Sangawa, 22 B. 206.—An adoption made by a widow does not 
become invalid, because, in making it, she was actuated ly the desire to 
defeat the claim of the co-widow to share in her husband’s family. 

Ramchandra Bhagvan v. Mulji Nana Bhai, 22 B. 558 —In the Bombay 
Presidency, when a widow, who has in herself full and free power to adopt, 
makes an adoption, an inquiry into her motives is irrelevant. 

Payapa Akkapa Patel v. Appanua, 23 B. 327.—See under 3 W. R. 15 
(P.C.), No. 35, supra. 

Lakshmi Bai v. Saraswati Bai. 23 B. 789 (798)= IBom. L.R. 420.—The 
law of Madras on the subject of the widow’s power of adoption is some¬ 
thing intermediate between the stricter law of Bengal and the wider law 
of Bombay. 

Venakappa Bapu v. Jivaji Krishna, 25 B. 306.—A widow succeeding as heir 
to her son may make an adoption, even though her deceased son had been 
married and had attained age. 
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-$.—(-by widow with consent of relatives)—(Con<inu«<I). 

p. Baohoo Harkisondas v. Mankorabai, 29 B. SI (53) =4 Bom. L.R. 883i on 
appeal 6 Bom.L'R. 268.—When the widow adopts with the full authority 

1904 of her husbaud, the adoption even into a joint family is valid, and the 
adopted SOD takes an interest in the family accordingly. (See on appeal 
31 B. 373, P.C., supra.) 

ALLAHABAD. 

_R. Tulshi Ram v. Bebari Lai. 12 A. 328 (376) (F.B.).—An adoption made by 

a Hindu widow, governed by the Benares suhool, without her husband’s 

1889 express authority, is illegal and void ; the principle of factum valet does 
not apply to such an adoption. 

(42) - Adoption, in the Dmvida country — Widmu's potver to adopt 

with consent of sapindas— Motives for makiwj an adoption. 

(1876) According to the Hin<Ju Law, a widow who has received from 
her deceased husband an express power to adopt a son in the 
event of his natural-born son dying under age and unmarried, may, on 
the happening of that event, make a valid adoption. Bhoobun Moyee Debia 
V. Bamkiskore Acharj Ckowdry (10 M.I.A. 279), distinguished. UncSer the 
law which prevails in the Dravida country, a widow, without any permis¬ 
sion from her husband, may, if duly authorized by bis kinsmen, adopt a 
son to him in every case in which such an adoption would be valid if 
made by her under written authority from her husband. The observations 
of the Judicial Committee in the Ramnad case (12 M.I.A. 397, see at p. 442), 
to the effect “ that there should be such evidence of the assent of kins¬ 
men as suffices to show that the act (of adoption) is done by the widow 
in the proper and bona fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive,” considered and explained. 

Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi 

26 W.R. 21 = 1 M. 174 = 4 I.A. 1=3 Sar. 666 = 3 5uthcr. 353. 

PRIVY COUNCIL. 

NOTES.-R. Hat Shankar Partab Siugh t». Lai Raghuraj Singh, 29 A. 519 

(P.C.)=2 H.L T. 391 = 6 C.L.J. 13=4 C.W.N. 841=9 B.L.R. 767=17 
M.L.J. 384. 

CALCUTTA. 

-F. and Cons. Rai Jatlndca Nath Chaudburi v. Amrita Lai Bagohi, 6 C.W.N. 

1900 20 (23 and 24i.—See same case noted under No. SS, supra. 

-R. Manikyamala Bose v. Naod Kumar Bose, 83 C. 1306=11 C.W.N 12=4 

1006 C.L.il. 357.—The adoption of a son after the death of one son is valid. 

MADRAS. 

-R. Parasara v. Ranga Raja, 2 M. 202.—Without the express or implied 

authority of the hoBband, a second adoption could be made only under 

1880 the sanction of the nearest sapindas. In a divided Hindu family, an 
adoption made by the widow of a deceased member, with the assent of 
gome of the sapindas only, when 6<ma fide given, is valid, if it be shown that the consent 
of the others is refused from interested or improper motives ctr without a fair exercise 
of difloretioD. 
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- 5 .—(-by widow with consent of relatives) —{Continued). 

-R. Venkatakrishnamma v. AnnaputDamma, 23 M. 486 (490).—A sapinda 

who, when the other srtpindas give a widow authority to adopt, refuses to 

1899 give reasons for bis opinion why an adoption ought not to be made by 
her, cannot be said to exercise, properly, the discretion vested in him. 

The opinion of such person must be put entirely out of consideration as prompted by 
capricious or undue considerations. 

-P. Rami Raddi v. Rangamma, 11 M.L.J. 20 (23).—The consent ot a. sapinda, 

purchased for a consideration, is not sufficient to support an adoption. 

1900 Where a deed of adoption recites authority from the husband, as well as 
consent of the nearest sapinda, if the former is disproved, the latter will 

make the adoption good, provided it is given in the exercise of fair discretion and 
uninfluenced by the representation that there was authority. 

-R. Subrahmanyam v. Venkamma, 26 M. 627 (634)635).—The assent of the 

presumptive reversionary heirs, who are the nearest of kin to the deceased 
1903 husband, if given bona fide and not from any corrupt motive, is sufficient 
to enable a widow to make a valid adoption. In such a case, the assent 
of the remoter reversioners is unnecessary. 

-R. Murugappa Chetti t>. Nagappa Chetti, 29 M. 161 = 16 U.L.J. 22.—1 M. 

174=4 X.A. 1 is an authority against the question of the validity of an 
1905 adoption being complicated by enquiries into the motives of the parties 
concerned. 

-R. Adivi Suryaprakasa Row v. Nidamarty Gangaraju, 4 Ind. Cas. 886=7 

1909 M.L.T. 236=33 M. 228.—See same case noted under No. 35, supra, 

BOMBAY. 

F. Jamnabai v. Raychand Nahalchand, 7 B. 229.—A Hindu widow who 
1883 adopts a son, after the death of her natural-born son, divests herself of 
her estate. 

R. Raoji Vinayakrav Jagannath Shankarsett v. Laksbmibai, 11 B. 381 (397)* 
1887 —Point same as in 5 C.W.N. 20 (23 and 24), supra. 

-R. Chandra v. Gojarabai, 14 B. 463 (469).—A valid adoption, made by a 

widow, divests the estate vested in any member of the undivided family 
1890 of which her husband was himself a member, though it does not divest 
the estate of one, on whom the inheritance has devolved from a lineal 
heir of the husband. 

-R. Vithoba v. Bapu. 15 B. 110 (128).—Proof of the motives of a widow in 

making an adoption is irrelevant, as it would be dangerous to introduce 
1890 into the consideration of cases of adoptions nice questions as to the parti¬ 
cular motives operating on her mind in making an adoption. 

-R. Patel Vandravan Jekisan u. Patel Manilal Chunilal, 16 B, 565 (677). 

1690 Point same as in Id B. 110 (128), supra. 

1894 -R. Gavdappa v. Giri Mallappa. 19 B. 331.—See under No. 36, 

supra. 

-R. Rlahableshvar v. Durgabai, 22 B. 199 (203).—Point same as in 15 B. 110 

1696 (128), supra, 

-R. Bhimawa v. Sangawa, 22 B. 206 (212).—Point same as in 16 B, 110(128), 

1896 supra^ 
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—5.—(—by widow with consent of relatives) —(Continued). 

-R. Bamchandra u. Mulji Nanabbai, 22 B. 55S i9S9) (F.B.).—Point same as 

1696 in 15 B. no (123), sui;rn. 

1898 -R. Payapa u. Appanna, 23 B. 327.—See under No. 35, SM^pra. 

--R. Venkappa Bapu u. Jivaji Krishna, 25 B. 306.—See under No. 35, 

1900 supra. 

-R. Ramkrisbna v. Sbamrav, 25 B. 526 (F B.)—4 Bom. L.R. 315.—See under 

1902 No. 35, supa. 

( 43 )- Alleged assent by the sapinda of a person deceased to support 

adoption by the widow. The sapinda of a deceased person 
(1880) gave his child to the widow of the latter to be adopted in 
pursuance of an authority which she represented herself to 
have bad from her husband. This natural father of the child was the 
eldest aud managing member of a joint family consisting of himself and 
his three younger brothers, sons of the first cousin of the deceased. The 
three younger brothers disputed the validity of the adoption. Two Courts 
having found against the existence of an authority to the widow given by 
her deceased husband, the question remained whether the manager giving 
his child, in the manner in which he had given it for adoption, he being 
a sapinda, and in a position to represent other sapindas of the deceased, 
was an assent by a .sapinda to an adoption by a widow sufficient to 
support her adopting in the absence of an authority from her husband. 
It was decided that, under all the circumstances under which this child 
had been applied for by the widow and given by the father, the assent of 
the latter was not one which had rendered the adoption valid as against 
the brothers. There was no sufficient evidonco to show that the widow 
applied to the boy's father to give his assent as sapinda to an adoption, 
on the ground that she could not adopt without the sapinda's assent, lb 
was not necessary to determine whether this sapinda could alone have 
given a valid assent, if it had been given to the widow as one having no 
authority from her husband to adopt, and if it had been given without 
his mind having been influenced by other and undue considerations. 

Ganesa Matnaviaiyar Gopala Ratnamaiyar.., 

2 M. 270*7 I. A. 173*4 Sar. 149 . 

MADRAS. 

Notes, -^R* Venkatalaksmamma v. Nareayya, 8 M. 846.—Id a oase where 

the giver ol a boy in adoption as well as the adopting widow professed to 

1685 act in pursuance of an authority to adopt alleged to have been, but was 
found not to have been, given by the busbaod of the widow, it was held 
that the adoption was invalid, notwitbstandiDg the fact that the giver of the boy was a 
near sapinda of the deceased. 

1696 -R* Venkammal v. Namasivaya Chettiar, 6 M.L.J. 86. 

-—F. RamiEeddiv,Bangamma.llM.L,J.20(a8).-8ee8ameca8enotednDder 

1900 Mo. 43, supra. 
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— S.—(-by widow with consent of relatives)-'(Co»<iHMed). 

-R. Sabrahmanyam V. Verkamma, 26 M. 627 (680).—The assent of a sajwndc 

to an adoption to be made by the widow of a deceased kinsman should be 
1903 ^ one given by him in the exercise of his discretion as to whether the adop¬ 

tion ought or ought not to be made by a widow, not having her husband's 
authority to make the adoption, and, therefore, a sapinda's consent, obtained by the 
widow upon a representation that she bad received authority to adopt for her husband, 
when no such authority has in fact been given, is inefficacious in law. 

BOMBAY. 

-R, Ramacbandra u. Mulji Nanabai, 22 B. 558 (S67) (F.B.).—The motives of 

1896 the assenting kinsmen would, if fraudulent, invalidate the adoption. 

-Applied. Vinayak v. Govind, 25 B. 129 (140) = 2 Bom. L. R. 820.—The con¬ 
sent of such of the reversioners as would raise a presumption that an 
1900 alienation by a widow was a fair and proper one would be sufficient to 
validate it. The consent of every kinsman is not essential. There should 
be evidence of assent of such kinsmen as suffices to show that the widow’s act was. 
bmafide and proper. 

a 

(44) - Adoption—Widoio adopting to her deceased husband, with con¬ 

sent of sapindas— Effect of estate having already vested in the 
(1887) vidoic of a son. .A son’s widow having obtained her widow’s 
estate in the property inherited by her deceased husband from 
his father, the widow of that father cannot adopt a son to the latter, 
whether she acts under authority from her husband or as widow with the 
assent of sapindas. That the power of the father’s widow to adopt a sou 
to him is brought to an end upon the vesting of the estate in the son s 
widow, was decided in Mussuniai Bhoobun Moyee Debia v. Ram Kishore 
Acharj Choivdhry (10 M.I.A. 279) and Padmakumari Debi v. The Court of 
TVards (8 C. 302). Thayammal v. Venkatarama 

lOM. 205=14 I.A. 67 = 5 5ar. 10. 


PRIVY COUNCIL. 

Notes. -F. Taracburn Chabterji v. Surcshcbunder Mukerji, 17 0.122=16 

1889 I.A. 166 : see No. 12, supra. 

CALCUTTA. 

Manik Chand Golecha v. Jagat Settani Pran Kumari Bibi, 17 C. 818.— 
For particulars, see under No. 36, supra. 

Amulya Cbaran Seal v. Kali Das Sen. 32 C. 861 (868) = 1 C.L.J. 270.-See 

# 

same case noted under No. 36, supra, 

Jlanikyamala Bose V. Nand Kumar Bose, 33 C. 1306 = 4 C.L.J. 387=_11 
C.W.N. 12.—See same ctvse noted under No. 36, supra. 

MADRAS. 

-R. Adivi Suryaprakasa Row t>. Nidamarty Gangaraju, 4 Ind. Cai. 386. See 

1909 same case noted under No. 36, supra. 


-D. 

1889 

-F. 

1903 

-F. 

1906 
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is. N. DAR, *.A.LL.i^ 

Vakil hlfh Court, 

iKMshmir) 


5.—(—by widow with consent of relatives)—(Confinw^d). 


BOMBAY. 


R. Chandra v. Gojarabai, 14 B. 463 (469).—An adoption by aWdow, under 
I her deceased husband’s express authority, cannot divest the estate of one 
on whom the inheritance has devolved from a lineal heir of the husband. 


-R, Krishnarav Ttimbak Hasabnis u. Shankarrav Vinayak Hasabnis, 17 B. 

1892, 1894 164 (169), Qavdappa v. Girimallappa, 19 B. 331 andVasudeo u. Ram* 
1896 cbandra, 22 B. 531 (F.B.)See under No. 35, supra. 


-R. Payapa Akkapa Patel u. Appanna, 23 B. 327.—For particulars, see 

1898 under No. 35, at p. 720, sujTrn. 

- -Venkappa Bapu u. Jivaji Krishna, 25 B. 306.—See under 

No. 35, at p. 720. supra. 

-R. Ramktishna v. Sbamrav, 26 B, 526 (F.B.) = 4 Bora. L.R, 315.—See under 

1902 No. 35, at p. 720, supra. 


-R. Datto Govind Kulkarni v. Pandurung Vinayak, 32 B. 499 (503) = 10 

Bora.L.R. 692.—A Hindu widow, who succeeds to an estate not her hus* 
1908 band’s as a (lotrajasapinda of the last male holder, such as a mother or 
gcand-mother, cannot make a valid adoption. 

A 

( 45 ) - Construction of will of Bindu testator—Power to adopt 

conferred on testator's widow elided on estate vesting in his 
(1889) son’s widow—Gift of beneficial interest. On a claim by the 
children of the testator’s daughter, as against his brother’s 
SOD, held, that the testator’s direction to the executor (who was his elder 
brother) to make over whatever remained of his estate, after payment of 
debts, to his (the testator’s) son, (“ when he comes of age ”) had the effect 
of a gift to that son operating at the time; and that the words in the will, 
“If my minor son dies,’’ meant, in order to be consistent with the above, 
" dies before attaining full age.” On the death of the testator’s son, after 
attaining full age and leaving a widow, the testator’s widow, although em¬ 
powered by the will to adopt, if the testator’s son should die without son 
or daughter (which he did), could not exercise this power after the estate 
bad, consequently upon the son’s death, vested in his widow for her 
widow’s estate. The testator’s son, having succeeded to the estate under 
the above provision, himself made his will, whereby he directed that “ his 
cousin brother ” (the defendant above-mentioned), on attaining full age, 
“ becoming dahhilkar of my share as well as the shares of my elder unde ” 
should maintain hi9 (the testator’s) mother and widow : Held, that this 
was not an absolute gift of the benencial interest, and that the claim of 
the children of the daughter of the parent testator was valid. Tarachurn 
Chatterji v. Sureshchunder Muherji ... 

* * * * 

17 C. I22=16I.A. 166=5 Sar. 37P. 

. N.B. -Thayammal v. Venkatarama Aiyao. 10 H, 205=14 I.A. 67, followed. 
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HINDU LAW (ADOPTION)—(Con^inwed). 

-by widow with consent of relatives)—(Conc^wdcd). 

CALCUTTA. 

NOTES.-R. Sarat Cbundra Mullick v. Kanai Lall Cbunder, 

8 C.W.N. 266. 

Amulya Gharan Seal v. Kali Das Son, 32 C. 861 (868) =1 C.L.J. 270. 
See the same case noted under No. 36, at p. 722, supra. 

Manikyamala Bose v. Nand Kumat Bose, 33 C. 1306=4 C.L.J. 387=11 
C.W.N. 12.—See the same case noted under No. 36, atp. 722, supra. 

BOMBAY. 

-R. Chandra V. Gojarabai, 14 B. 463.—See under 8 0. 302, No. 36, 

at p. 722, supra. 

-R. Payapa Akkapa Patel v. Appanna, 23 B. 327.—See under 

No. 35, at p. 720, supra. 

—“R. Ramkrishna v. Shamrav, 26 B. 526 (F.B.)—See under No. 36, 
at p. 720, supra, 

— Widotu adopting with the consent of one of two kinsTnen — 
Consent given on misrepresentation of her husband's authority 
(1907) nullifies the transaction. —Where the cooseot of one of the two 
nearest kinsmen, to the adoption made by a widow, was 
absent, but the widow had obtained the consent of the other, on the re¬ 
presentation that she bad received her husband’s authority to adopt, and 
it was found that no such authority was given : 

Held, that the adoption was invalid. Jonnalagadda Venkamma v. 
Jonnalagadda Suhrahmaniam ... 9 Bom. L.R. 89 = 4 A.L.J. 150=SC.L.J. 

140=11 C.W.N. 345= 17 M.L J. 114=2 M.L.T.9I=30 M. 50 = 34 I.A. 22. 

MADRAS. 

-P. Palanisawmi Goundan v, Vaojtammal, 4 lod. Caa. 36.—lo 

the absence of her husband’s authority to adopt a son, a widow cannot 
make an adoption, under the Hindu Law obtaining in Southern India, 
without the consent of her nearest as well as other saptndas. 

6.—(Agreements relating to-). 

(47)- Adoption by widow—Agreement by natural father restricting 

son's interest hi the inheritance of his adoptive father. The 
(1879) natural father of a boy, whom the widow of a deceased Hindu 
proposed to adopt as a son to her husband, entered into a 
written agreement with her to the effect that the boy should inherit only 
a third of the property of his adoptive father. Held, that the agreement 
was not void, but was at least capable of ratification when the adopted 
sou became of age. Haviasami Aiyan v. Venkataramaiyan 

5 C.L.R.347=2 M. 91=6 I.A. 196 = 4 Sar. 421 =3 Suther. 663. 


NOTE. 

1909 


1903 

-F. 

1905 

-P. 

1906 

1890 

1898 

1902 
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HINDU LAW (ADOPTION)-(ConKn««d}. 

-6.—(Agreements relating to — )—(Concluded). 

ALLAHAB&D. 

Notes. -R. Kalidas t>. Bijai Shankar, 13 A. 391 (393).—An adopting 

widow may stipulate that she should, during her life, be the owner and 
1891 manager of bet husband’s properties and that, after her death, the 
adopted son should have, therein, all the rights of a natural-born son. 

BOMBAY. 

—R. Bavji Vinayakrao Jaggannath Shankarsett t). Lakshmibai, 11 B. 361 
1687 (401).—Point similar to 13 A. 391. 

CALCUTTA. 

-Cone. Rai Jatindra Nath Chaudhuri v. Amrita Lai Bagchi, 

5 C.W.N. 20. 

MADRAS. 

-R. Lakshmana Rao v. Laksbmi Ammal, 4 U. 160 (163).—An adopted son’s 

rights spring into existence at bis adoption. They do not relate back to 
1881 the death of his adoptive father, when the adoption is made by a Hindu 
widow. He (the adopted son) has no right to question alienations made 
by the widow, before his adoption, if they are of such a oharacter as to be binding on 
the reversioners in the absence of an adoption. 

-R. Suryanarayana v. Venkataramana. 26 M. 681.—(See, on appeal, 10 

1902 C.W.N. 921^4 C L.J. 171 <P.C.)) noted under No. 40, supra. 

-P. Visalakshi Ammal v. Sivaramien, 27 H. 377 (F.B.) = 14 H.L.J, 310.— 

Reasonable arrangement made by the adopting widow with the natural 
1904 father of the adopted son about the disposition of property is binding on 
the adopted son. 

( 4 g)-Deeds of gift and adoption—Suit to set aside such deeds—See 

Declaratory Decree, No. 2,19 W.R. l33=Sup. Vol. I.A. 149. 

(49) -Agreement between adoptive mother and natural father of 

adopted eon -Effect—See Act I op 1869 (Oudh Estates), No. 16, 16 
0. 666=16 I.A. 53. 

7.—(Second or Simultaneous-). 

(50) - Second—during lifetime of the first adopted son—Consent of 

wife — Adoption of a person from a different gotra.—Beview of 
(1846) the Hindoo Law, relating to the validity of a second adoption, 
by a Hindu, during the lifetime of the first adopted son. V, 
a Zemindar, in the Northern Circars at Uadras, of the Soodra caste, 
being childless, adopted, with the consent of bis wife, a son, J. At the 
time of this adoption, he executed a deed with the natural father of J, 
by which he undertook to make him heir to his Zemindary and wealth. 
V Bubsequently married a second wife, and during the lifetime of bis 
adopted son, J, adopted a second son, K. Both these adopted sons 
lived in V'e faouee* who, while they were minors, made a division of bis 
ancestral and other estate, between them, in certain proportions. J, 
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-7.— (Second or Simultaneous - )— {Continued). 

when he came of age, entered into possession of his share : .but R being 
a minor, V managed his share for him, and died during his minority. 
At V’s death, J claimed the right of succession to the whole of V’s estate 
and property, insisting that V was precluded from alienating any portion 
of the estate, to his, the first adopted son’s, prejudice; and that the 
adoption of R, during his lifetime, was illegal and void. The Svdder 
Dewanny Adaivlut at Madras decided that the second adoption was valid. 
Held, upon appeal, by the Judicial Committee of the Privy Council, revers¬ 
ing that decree :— 

First, that, according to the Hindoo Law, a second adoption of a son, 
the first adopted son being alive, and retaining the character of a son, 
was an illegal and void act. 

Secondly, that J’s acquiescence in the division, after he came of age, 
did not preclude his right to recover the ancestral estates, as V bad no 
power to alienate any portion of the ancestral estate to J’s prejudice. 
But 

Thirdly, that (upon the principle that a party cannot affirm and 
disaffirm the same transaction) effect must be given to the intentions of 
V, so far as V had power of disposing of his property, by an act, inter vivos, 
and in which J had acquiesced; and that, as J took the whole of the 
ancestral property of V, be must give up, for the benefit of R, that part 
of V’s other property included in his share in the division, and to give 
effect to which his consent was not necessary. 

Among the Soodras, a childless Hindoo may adopt a son from a 
gotrum different from his own. 

The consent of a wife to the adoption of a son by her husband, a 
childless Hindoo, is not essential to the validity of the adoption. Adop¬ 
tion is the act of the husband alone, although the wife may join in it. 

Upon a disputed question of adoption, the Provincial Court, and the 
Sudder Court, on appeal, held, that the evidence was not sufficient to 
establish the fact of adoption. Such decision reversed by the Judicial 
Committee. Bungama v. Atchama, 7 W.R. 57 (P,C.)=4 M.I.A. I = 

I Suther. 197=1 Sar. 313. 

PRIVY COUNCIL. 

Notes. -R. Gopee L&l V. Musammat Sci Chundtaolee, 19 W.R, 12 (P.C.). 

1872 See No. 51, infra. 

-P. Akhoy Chunder Bagchi u. Kalapahar Haji, 12 C. 406 = 12 I.A. 198. A 

1885 second adoption during the life*time of the first adopted son is illegal. 

——R. Mohesh Narain Munshi v- Taruok Nath Moitra, 20 C. 487=20 I.A. 80, 

1892 on the above point. 
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-R. Bhagwan Singh v. BhagAvan Singh, 3 C.W.N, 454=21 A. 412 (P.C.), (on 

1899 appeal from 17 A. 291 (315) (F.B).i—See same case under No. 4. at p. 695, 

sz4pra. 

CALCUTTA, 

-R. Bawa Misser y. Rajah Bishen Bokash, 10 W.R. 287 (289).—Under the 

Mitaksbara Law, a father can dispo-'e of his self-acquired property, 
1868 moveable and immoveable, at bis own will, and he can, by will, make an 
unequal distribution of the same amongst his heirs. 


-R. 

1881 

-R. 

1886 



1895 


-R. 

1806 

-R. 

1667 

1B7B 

-R. 

1896 

-R. 

1896 


-R. 

1877 

-B. 

1889 


MADRAS. 

Ponnappa Pillai v. Pappuvayyaogar, 4 M. 1 (58) (F.B.).—An alienation by 
a Hindu cc-parcener by way of gift of ancestral property is invalid. 

Ponnusami v. Thatha, 9 M. 273 (275).—Ordinarily, the power of aliena¬ 
tion is absent in a co-parcener, subject, no doubt, to the exception in 
favour of purchasers for valuable consideration. 

Annapurniv. Collector of Tinnevelly, 18 M. 277 (286).—The liberty of 
the husband to make a second adoption was not founded on any interest 
or right supposed to be posse.sscd by the wife, but in the absence of 
authority to the contrary and on the principle that many boob are to be 
desired. 

Court of Wards v> Venkata Surya Mabipati, 20 H. 167 (185).—As to the 
adoptive father's power to dispose of property without the consent of the 
adopted son. 

• * » » 

BOMBAY. 

Ganpatrav ti. Vitoba, 4 B.H.C.A.C. 130 (133).—The adoption of a sister’s 
son by a Hindu of the Vaisbya caste is valid. 

— R. Laksmappa V. Ramava, 12 B.H.C.R. 364 (375). 

Bamabai v. Raya, 22 B. 462, as to tbe invalidity of a second adoption 
during tbe first adopted son’s lifetime. 

Vasudev Vishnu v. Ramachandra Vinayak, 22 B. 651 (F.B.),—Mere pre¬ 
sence at tbe ceremony and tbe absence of any objection might imply an 
acquiescence, but mere acquiescence is not equivalent to consent. 

ALLAHABAD. 

Sital V. Madho, 1 A. 894 '395).—A gift by a Hindu father of self-acquired 
immoveables to one son to the exclusion of another is not illegal. 

Tttlshi Bam v. Behari Lai, 12 A. 326 (352) (F.B.).—See same case under 
No, 41, at p. 733, supra. 


(61)- Second adoption during lifetime of first adopted son. A 

Hindoo, who has an adopted son living, cannot adopt another 
(1872) son, nor can he authorize his widow to adopt. Where an 
adoption is made by a widow under her husband’s authority 
daring the lifetime of an adopted son, such an adoption is not valid. 
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- 7.— (Second or Simultaneous- )— {Continued). 

A party alleging, but failing to prove, a particular title set up by him, 
cannot, in appeal, set up a new title at variance with the title originally 
set up. Gopee Lall v. Mitssanmt Sree Ghundraolee Buhooji ... 19 W.R. 

12=11 B.L.R.39l=Sup. Vol. I.A. 131 =3 Sar. 217. 

ALLAHABAD. 

Notes. -R. Jagwant Singh«. Silan Singh, 21 A. 289.—An admission on a 

1899 point of law oannot create an estoppel under S. 1J6 of the Evidence Act. 

BOMBAY, 

1890 -R. Kuverji «. Bahai, 19 B, 374 (391).—On the question of estoppel. 

-P. Ramabai V. Raya, 22 B. 482.—See same case under No. 60, 

at p. 741. &upra. 

CALCUTTA. 

1906 -R. Gopal Dass u. Budree Dass, 33 C. 657 = 10 C.W.N. 662. 

(52)- Adoption—Constritction of authority to adopt—Simultaneous 

adoption. Two widows of a Hindu each adopted a son to 

(1885) their deceased husband, under an authority from him thus 

expressed : " You.the elder widow, may adopt three sons 

successively, and you.the younger widow, may adopt three sons 

successively.” Held, that this might more reasonably be construed as 

giving the elder widow authority to adopt three sons successively, and 

then a similar power to the younger, than as authorizing simultaneous 

adoptions. Held, also, that, supposing that the husband had intended to 

give such an authority, the law did not allow two simultaneous adoptions. 

The opinion of W.H. Macnaghten on the subject rc/erred to and approved. 

Ahhoy Ghunder Bagchi V Kalapahar Haji ... I2.C. 406 = 12 I.A. 198 = 

4 Sar. 678. 

CALCUTTA. 

Note. -R. Sarat Chundra Mullick V. Kanai Lai Ohunder, 8 C-W.N. 266 

(271).—A testator left a will dated April 1888, by which he directed that 
1903 his widow may adopt a son who would take a life-interest in the esta^ 
until he begot a son when his interest would become absolute; in the 
event of his dying without male issue, the widow may adopt a second, and in the even 
of such second son dying without male issue, a third son ; until adoption the estate was 
to be held in trust for N and R. If the widow died without adopting, or if the above 
dispositions were held invalid, then, such portions of the estate as to which there wM 
intestacy were to go to N and R. The testator died in 1888. The widow u y 
adopted a son in 1900. Held, that, under the will, N and R did not take an absolute 

interest during the life-time of the widow, and the estate did not vest in them during 

the period.. , ■• •• 
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( 53 )_ Adoptions by each of two widows ineffectual where simultane¬ 

ously made to one father —Ikrarnama between widows in favour 
(1892) of the boys whose adoption failed, effect of—Bequest to a family 
tbakur— O^ce of Sbebait— Account—Contract — Rights of per¬ 
sons interested in a contract, though not formal parties. By Hindu law 
there cannot be simultaneous adoptions by two widows of two sons to 
one father. A testator bequeathed all his property to a family thakur; 
and to secure the debsheba, directed that bis two widows should each 
adopt a son to him, the sons bo become shehaits of the property dedicated, 
of which the widows, during the son’s minority, were to have control. 
When the two sons should have attained their majority, the two widows 
were, by the will, bo make over bo them, as shehaits, all the property 
dedicated ; and out of the surplus income, after payment of the expenses 
of the debsheba, the two sons were to receive a fixed allowance, the residue 
being undisposed of. The widows having purported to adopt according 
to the will, then bound themselves by an ikrarnama, each to the other, 
to bring up the sons as their mothers and guardians; and, after payment 
of the expenses for the debsheba, bo divide the surplus income into two 
equal shares, making accumulations, which should be banded over by each 
to the son, adopted by her, on his attaining majority. In a suit by the 
son purported to have been adopted by the elder widow, who was then 
dead, against the younger widow, and the son purported bo have been 
adopted by her, in effect for the administration of the testator’s estate, 
with a claim for relief based on acts of the widows, including the ikrar¬ 
nama executed by them ; held, first, that, it being settled law that such an 
adoption was nob valid, the plaintiff could take nothing under the will, 
because, there was no gift to him except in the character of shebait ; there 
having been no intention on the part of the testator, who apparently ha.d 
no doubt as to the legality of his scheme to bring in a stranger as shebait 
{Monmoihonauth Day v. Onauthnauth Day, distinguished)-, secondly, 
that, by the law of inheritance, the widows, as heirs, took the office of 
shebait and became entitled bo the beneficial interest in the surplus income 
for their estates for life; so that each of them could contract to bind her 
own interest; thirdly, that there was no trust imposed upon the surviving 
widow independently of the contract which she had made; but that the 
ikrcvmama, taken as part of the series of acts, gave to the boys, so far as 
the widow’s interest extended, the same benefit that they would have taken 
bad they been hers; and although they were not, and could not have been, 
at their age, parties to the ikrarnama, yet that they could insist on the 
performance of the oontraob, by which each widow bound herself to the 
other to deal with the estate in their favour; fourthly, that each boy was 
entitled on attaining majority to half of the surplus income during the 
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life of surviving widow, and to the accumulations thereon ; and accounts 
were accordingly directed against her. This widow, however, having died 
pending the appeal after it had been argued, the testator s heir was added 
to the record, it resting with the plaintiff to apply to the Court below to 
add necessary parties. Siirendro Keshub Roy v. Doorgasoondery Dossee, 

I9C. 513=19 LA. 108 = 6 Sar. 150. 

ALLAHABAD. 

Notes. -F. Cbetan Cbaran Das v. Balbhadra Das, 21 A. 314=19 A.W.N. 

86.—If, where everything to be done by the parties having been done— 

1899 nothing remained except the delivery of the judgment, which has been 
reserved by the Court, one of the parties died, the judgment should be 
read as from the date on which it was reserved, and the decree that follows will be. valid 
notwithstanding the fact that the representatives of the deceased have not been brought 
on the record. 

BOMBAY. 

-R. Ramacharya y. Anantacharya, 21 B. 814.—Point same as in 21 A. 314, 

1895 supra. 

* 

MADRAS. 

-R. RegbunatbaTbataebariar y. Venkatesa, 26 U. 101 (102) = 12 U.L.J. 435.— 

In this case the appellant died after the hearing of the appeal but before 

1902 delivery of judgment, and bis representative was not brought on record. 

Held, that the judgment pronounced related back to and spoke from the 
date when the judgment was reserved. 

CALCUTTA. 

—R. Amritalal Dutt y. Sarnamoyec Dassi, 1 C.W N. 345 = 24 C. 589.—HeW 
that, although trustees and executors were precluded under Hindu Law 

1897 from taking any part in adoption, yet the association of the executors 
and trustees with the wife was not intended as an essential condition 

for the exercise of the power of adoption, but only as a clog to ensure a wise exercise of 
the wife’s discretion, and that this was a power to the widow to adopt with the consent 
of the executors and trustees and was a valid power. But see 25 0. 662, infra. 

-R. Amrito Lall Dutt v. Surnomoni Dasi, 25 C. 662 (685).—A power to adopt 

given by a testator bo his widow, who was also the executrix of his wilL 

1898 and to two other executors, is bad according to Hindu Law for, under 
Hindu Law a power to adopt can be given to a widow only. (On appeal 

from 24 C. 589.) 

-R. Probodh Lai Kundu v. Harish Chandra Dey, 9 C.W.N. 309 (317).— Held, 

on the construction of a will under which a person claimed properties left 

1904 by the testator as persona designata to whom, he alleged,'they were 
specifically bequeathed, that the testator assumed, as a basis of his 
disposition, that there was to be an adoption of that person as his son, and that that 
was the essential condition on which the bequest to him was made. 

-R. Lacbmi Dai Mahatwani v. Kissenlal Pahari, 4 C.L.J. 537 (541) =11 

C.IBf.N. 147.—19 C. 513 is based upon the principle that the validity of 

1906 the adoption was regarded by the donor as a condition precedent to the 
validity of the gift. 
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-R, Baikantft Nath v. Nawab Salimulla, 6 C.L.J. 647 (555| = 12 C.W.N. 890. 

—If one of the parties died after close of argument and before delivery of 
judgment, judgment may be entered nunc pro tunc. 

— R. Puma Chandra Bysack v. Gopal Lai Sett, 8 C.L.J. 369 
(404). 


1907 


1908 


( 54 ) -Invalidity of a second adoption during life-time of first 

adopted son—See LIMITATION Act (IX of 1871), No. 12, 20 C. 487^ 
20 I.A. 30. 

8.—(Evidence of—). 

( 55 ) _ Necessity of written instrument .—In order to validate an 

adoption, it is not necessary, under the Hindu Law, that there 
(1835) should be a written instrument evidencing it, nor is it necessary 
that the writing should bo registered. 

“ But although neither written acknowledgments, nor the perform¬ 
ance of any religious ceremonies are necessary or essential to the validity 
of adoption, such acknowledgments are usually given, such ceremonies 
observed, and notices given of the time when adoptions are to take place, 
in all families of distinction such as those of Zemindars or opulent 
Brahmins." 

♦ 

" In no case should the right of wives and daughters be transferred 
to strangers or more remote relations, unless the fact of adoption, by 
which their transfer is effected, be proved, by evidence free from all sus¬ 
picion of fraud and so consistent and probable as to give no occasion for 
doubt of its truth.’* Suhtroogun Sutpuity v. Sahitra Dye, 5 W.R. 109 (P.C.). 

( 5 g)_ Evidence of—conflicting probabilities .—Adoption may be 

made, either by a man in his lifetime, or by his widow, after 
(«*,») his death, under a power conferred on her for that purpose by 

4 her husband. • 

^Where there is conflicting evidence upon the fact of an adoption, 
much will depend upon the probabilities of the case, to be collected from 
facts as to which both parties are agreed. 

As, in the case of a childless Hindu advanced in years, where it was 
in the highest degree improbable that be could have any children by his 
wives, and be bad adopted a boy, in dispair of having issue, who died in 
bis adoptive father’s lifetime, and the fact of bis religious tenets, by which 
bis salvation depended upon his leaving a son to perform his funeral obla¬ 
tions :— held, to be strong probabilities in favour of such an adoption. 

The evidence of witnesses to the fact of a parol adoption without 
deed being contradictory, the Provincial and Sudder Courts in India, held, 

94 
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that a claimant to the succession, as adopted son, had not established, 
by credible testimony, the fact of such adoption. Upon appeal, such 
decrees reversed ; the Court holding, that the presumption, in the circum¬ 
stances, was in favor of adoption, and that the evidence was sufficient to 
establish the claimant’s title. Huradhzm Mookurjia v. Muthoranatk 
Mookurjia ... 7 W.R. 71 (P.C.) = 4 M.I.A. 414 = I Suther. 218== 

1 Sar. 373. 


PRIYY COUNCIL. 

Notes. -F. Tayammaul v. Sashachella Naicker, 10 M.I.A. 929 (436).— 

The Privy Council referred to 4 M.I.A. 414, as a precedent for their Lord- 

1865 ships to act upon their own independent judgment, though there be the 
concurrent opinions of two Courts in India even on a question of fact; 

while the case before them was difierent, relating, as it did, to the genuineness of a will 
and the validity of an adoption, as such questions involve both the factum of each and 
the capacity of the adoptive father and testator. 

BOMBAY. 

-R. Bayabai v. Balaurf Venkatesh Ramakant, 7 Bom. H.C.R. App. 1 (14).— 

Where a childless Hindu husband positively refused to make an adoption, 

1866 when on his death-bed, and died without retracting, a subsequent adop¬ 
tion by the widow was held invalid, as in such a case no authority by her 

husband in favour of adoption can be implied. 

Where an adoption by a young widow is set up against her. there must be clear 
evidence that, at the time of the adoption, she was fully informed of her rights and 
the efiect of the adoption upon such rights. 

(57)- disputed after twenty-seven years — Acquiescence. —A Hindu 

Testator by his Will gave authority to his widow, with the 
(1871) consent of his mother, to adopt a son ; in pursuance of which 
a son was adopted, and the other provisions of the Will 
acquiesced in by the family for twenty-seven years, when a suit was brought 
by one of the testator’s heirs claiming the estate then in possession of the 
adopted son, on the ground that the adoption was invalid. Held, (revers¬ 
ing the decree of the High Court at Calcutta), that, although the defendant 
was bound to prove his title as adopted son, as a fact, yet from the long 
period during which he had been received as adopted son, every allowance 
for the absence of evidence to prove such fact was to be favourably enter¬ 
tained, and that the case was analogous to that in which the legitimacy of 
a person in possession had been acquiesced in for a considerable time, and 
afterwards impeached by a party, who bad a right to question the legitimacy, 
where the defendant, in order to defend his status, is allowed to invoke 
against the claimant every presumption which arises from long recogni¬ 
tion of bis legitimacy by members of his family ; and that the case of a 
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Hindu, long recognized as an adopted son, raised even a stronger presump¬ 
tion in favour of the validity of his adoption, arising from the possibility 
of the loss of bis rights in his own family by being adopted in another 
family. Bajendro Nath Holdar v. Jogendro Nath Baner^ee . 

15 W.R. 41 (P.C.)=7 B.L R. 216 = 2 Suther. 422 = 2 Sar. 666= 14 M I.A. 67. 

ALLAHABAD. 

-B. Ghandbatap Singh v. Lachman Singh, 10 A. 485 (488).— 

Adverse possession by an alleged adopted son. for more than twelve years, 
against the widow, bars also the reversioners. 

boubay. 

« 

•R. Payapa v. Appaona. 23 B. 327 (333).~Tbird patties, in whom the estate 
has vested, may be divested by an adoption, provided such third parties, 
by their conduct or acquiescence, ratify such adoption. 

_R Venkappa Bapu v. Jivaji Krishna, 23 B. 806 (310,'=2 Bora. L.R. 1101.— 

Whatever ceremonial defects there may be. a widow succeeding as heir to 
1900 her son—which implies that the latter has left neither widow nor issue 

may adopt. 

M&DR&S. 

_R. Chituvolu Ponnammah u. Chiruvolu Perrazu, 29 M. 390 (F.B.) = 16 M.L. 

J. 307=1 M.L.T. 383.—Although, in suits relating to alienations by a 
1903 qualified owner, the presumptive reversioner cannot, on the current of 
authority, be held to represent remote reversioners, yet, in suits bo set 
aside an adoption, the presumptive reversioner ought, on principle, to be held to repre¬ 
sent the remote reversioners, provided the matter is decided after a fair trial. Suits 
involving questions on adoption stand on quite diSerent grounds from those impeaching 
the validity of alienations, as the former relate to questions of status and every pre¬ 
sumption will be drawn in favour of the adoption. 

( 58 )_ Adoption — Proof—Compromise of suit by widoio—Admission 

of adoption—Tbe defendant, alleging that he was the adopted 
(1880) son of a deceased Hindu, made a claim to hia estate. The 
widow of the deceased entered into a compromise orally with 
him, by which she admitted that the defendant had been adopted, upon 
condition that she was to enjoy the property for her life without power of 
alienation, and that, after her death, her daughters were to take the self- 
acquired property, and that the defendant was to succeed to the ancestral 
estate. In a suit by the daughters as heiresses in reversion after the death 
of the widow, it was held that the daughters could not be bound by a 
compromise made by the widow under any oiroumstances. 

The oomproraise made by the widow cannot be said to be, even if 
made by her voluntarily, against her interest, lor she was to remain in 
posseasion of the whole property for her life in tbe same manner, as if the 

adoption bad not boon made, 
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Such a conditional adoption, without a writing to support it, would, 
like a nuncupative Will, require very strong evidence to estahlish it. 
Imrit Konwur V. Eoop Naraiii Smg ... 6 C.L.R. 76 = Bald. 227. 

CALCUTTA. 


Notes. 

1882 


P. Sheo Natain Singh v. Khurgo Koerry, and Sheo Narain Singh 
t;. Bishen Prasad Singh, 10 C.L.R. 337 (344).—A compromise made by a 
Hindu widow with her alienee in a suit brought against her by him can- 
Dot bind her reversioners. 


R. Roy Radha Kissen v, Nauratan Ball, 6 C.L.J. 490 (526).—Where the 

1907 decree in a mortgage suit against a Hindu widow was based on a compro¬ 
mise. such compromise could not bind the reversioner. 

-D. Bejoy Gopal Mukerji v. Girindra Nath Mukerji, 8 C.L.J. 458 (470) =13 

C.W.N. 201. The case in 6 C.L.R. 76 was a case of compromise by a 

1908 widow as against her minor daughters. But the ijara of 1863 in this 

suit was not a compromise. There was no settlement then effected of 
doubtful claims. 


ALLAHABAD. 

R. Gobind Krishna Narain V. Khunni Lai, 29 A. 487 (495) =4 A.L.J. 363= 

A.W.N. (1907), ISl. The language u.sed by their Lordships of the Privy 

1907 Council in 6 C.L.R.’76 is very general. The law laid down in respect of 

the widow applies equally to daughters who, like her, are merely limited 
ovmers holding the estate for life. 


(59^ Kritrima adoption — Evidence—Burden of proof.—Held that 
the adoption alleged in this case was not proved. The onus 
(1880) of proof is on the plaintiff who alleges the adoption. Mussa- 
mat Basmati Kowari v. Bohoo Kirat Narain Singh, Bald. 362. 

(60) Plea of adoption made out .—The High Court decision that 

(1887) adoption was made out, affirmed by the Judicial 

Committee in this case. Zalim Singh v. BalKishen, Bald. 499* 

(61) Adoption, factum of-- Question of fact to be determined accord¬ 
ing to the probabilities, circumstances, evidence, etc., adduced in 

(1908) the case .—The main and the sole question in this case is one 
of fact, viz., whether M, an illiterate pardanashin lady, the 
widow of one D, deceased, adopted, with the permission or direction of her 
husband given shortly before his death, one C, the respondent, as his son. 

Held, that having regard to all the facts,—contradictions between the 
principal witnesses ou every point, improbabilities of the respondent’s 
story, its inconsistency with the conduct of the parties and course of busi¬ 
ness carried on by the parties, suppression of important evidence, non- 
appearance of the respondent as a witness to explain circumstances 
against him, non-production of accounts relating to expenses incurred for 
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adoption, etc., the respondent’s adoption was not proved. Kiskori Lai v. 
Chmni Lai, S M L.r. S8(P.C.)=9 C.L.J. 172=13 C.W.N. 370=11 Bom. L.R. 

196=31 A. 116=19 M.L.J. 186=1 Ind. Cas. 128. 

PRIVY COUNCIL. 

NOTES.-R. Lai Kunwat v. Chiranji Lai, 32 A. 104—See same case 

1809 under WITNESS, No. 2, infra. 

CALCUTTA. 

R. Bindubashini Dasi v. Gitidbari Lai Roy, 3 lud. Cas. 330=12 C.L.J. 
US.—Tbe case in 31 A. 116 recognises the principle that the Court should 
1909 be careful to see that deeds taken from purdanashin women have been 
fairly taken and that the party executing them has been a free agent and 
has been duly informed of what she was about. 

9.—(Effect of —). 

(62) - Succession lineally and collaterally —An adopted son suc¬ 

ceeds not only lineally but also, collaterally, the relations of 
(183S) his adoptive father. Sumhhoochunder Chowdry v. Naradin 
Debia . S W.R. 100 (P.C.) = 3 Knapp. 55. 

PRIVY COUNCIL. 

NOTES.-F. Padmakumari Debi Chowdhrani v. The Court of Wards, 8 C. 

1881 302. 

CALCUTTA. 

-F. Tara Mohun Bhuttacharjee v. Kripa Uloyee Debia, 9 W.R. 423 (424).— 

According to the authorities in Hindu Law and the weight due to them, 
1868 an adopted son eucceeds cot only lineally, but collaterally to the inherit¬ 
ance of his relations. 

-F. Fudoo Eumaree Debee v. Juggut Eishore Acharji, 6 C. 619=4 C.L.R. 

938.—The rights of an adopted son, unless curtailed by express texts, 
1879 ate, in every respect, similar to those of a natural born son. The adopted 
son succeeds to tbe aapinda kinsmen of his father, and as regards tbe 
relationship of sapiuda there is no difference between tbe adopted and the natural born 
son. 

F. Birbhadra Rath v. Kalpataru Panda, 1 C.L.J. 868 (400).—See same case 
1905 under No. 65, at p. 751, infra. 

(63) -A childless Hindoo, by deed, directed bis wife to adopt a 

child. After his death, bis widow brought a suit for a parti- 
(1843) tioD, and to be put in possession of her husband’s share, in the 
joint undivided estate. Fending the suit, she adopted a son. 
By tbe Hindu Law, the act of adoption divested the property from the 
widow, and vested it in the adopted son, subject to tbe maintenance of 
tbe widow. Notwithstanding the adoption, the suit was prosecuted in tbe 
widow’s name, and a decree made directing her to be put iu possession. 
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Held, in such circumstances, that she prosecuted the suit as the 
guardian of the adopted son and was put into possession as his trustee, 
and accountable to him for the pro6ts of the property so decreed to her. 
Dhurm Das Pandey v. Mussumat Shama Soondri Dihiah . 

6 W.R. 43 (P.C.)= I Sar. 271 = 1 Suther. 147 = 3 M.I.A. 229. 


BOMBAY. 

Notes. -D. Gopal Kasbi u. Ramabai Sahib Patvardhan, 12 B.H.C.R. 17 

(21).—A Hindu widow who had a minor son brought a suit, not on behalf 
1873 of the infant, but in her own right as widow and heir of hot late husband 
for recovery of bis property. Her title to sue was denied, and the son 
was afterwards made a co-plaintiff. By not taking a certificate of guardianship under 
the Minors Act (XX of 1864) she was besides precluded from suing in her own name in 
respect of her son’s property. Held that, for the purpose of limitation, she must be 
deemed as suing as trustee for her son only from the time of his being made a party, and 
3 M.I.A. 229 was distinguished on the ground that the question of limitation did not 
arise there. 


N.B.—For further notes, see under BURDEN OF PROOF, No. 28, at pp. 260—262, 
supra. 

(64)-Maxim of factum valet. —Though the principle of factum 

valet is acted upon to the fullest extent only in Bengal, it is 
(1878) recognised also in other schools of law. Wooma Daee v. 

Gokoolanund Dass . 2C.L.R. 51=3 C. 587 = 5 I.A. 40. 

ALLAHABAD. 


NOTES.-Cons. Beni Prasad v. Harda Bibi, 14 A. 67 (98) (P.B.)—Though, 

according to the Benares school, the giving in adoption of an only son is 
1892 sinful and contrary to Hindu Law, yet, when once the adoption of such a 
son is made, it is not null and void ; the maxim of factum valet applying 
to such a case. 


BOMBAY. 


-R. Gopal Narhar Safray t>. Hanmanth Ganesh Safray, 3 B. 273 (293). As to 

1879 the limits within which the maxim applies. 

-R. Dharma Dagu t). Rama Krishna Chimnaji, 10 B. 80 (87). The circum¬ 
stance, that there was a person better qualified than the adoptee, would 
1885 not, by itself, render an adoption invalid, or prevent the principle of 
factum valet from applying. 


-R. 

1886 


MADRAS. 

Narayanasami v. Kuppusami, 11 M. 43 (46).—The adoption of an only 
son, if actually made, is valid, however sinful the act may be on strictly 
religious considerations. 


N.B.—For further notes, see under this heading No. 6, supra. 

(65)- Inheritance—Succession of adopted son on the mother s side. 

—Ad adopted son under the law prevailing in Bengal occupies, 
(1883) as regards inheritance, the same position in the family of the 
adopter as a natural-born son (except in a few instances 
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defined by the Daitaka Chandrika and the Dattaka Miinansa), succeed¬ 
ing, collaterally as well as lineally, his relations by adoption, Piidma 
Kumari Dahi Choivdhrani v. The Court of Wards (8 G. 302=8 I.A. 229), 
foliotoed. Where a natural-born son, had there been one, would have 
been entitled to succeed a maternal uncle, as being brother’s daughter’s 
son to the latter, held, that an adopted son who had been adopted by a 
widow under her deceased husband’s authority was entitled, in like 
manner, to inherit, at the death of the widow, from her father’s brother. 

Kali Komul Mozumdar v. Uma Sunker Moitra . 13 C.L.R. 

379» 10 C. 232= 10 I.A. 138 = 4 5ar. 458. 


CALCUTTA. 

Notes. ■ Relied apoo. Manik Cband Golccha v. Jagat Settani, 17 C. 518. 

—The Sapioda relatiqpship exists between the daughter’s son and the 
son's son of two first cousins. 

Birbhadta Rath v. Kalpataru Panda. 1 C.L.J. 388 (400). — The theory of 
adoption in Hindu Law involves the principle of a complete severance of 
the child adopted from the family in which he was born, and his complete 
substitution into the adopter’s family as if he were born in it. It operates 
as birth of the boy in the family of adoption and a civil death in the family of birth 
with all the legal consequences incidental thereto. 

.—F. Radba Prasad hlullick v. Rani Mani Dassee, 33 C. 947 = 10 C.W.N. 695=3 
C.L.J. 502.—An adopted son bolds precisely the same position as the son 
born, as regards inheritance to her adoptive mother's relations. 

BOMBAY. 


1889 

-R. 

1905 


-R. Anandi Ram Pai v. Hari Suba Pai, 11 Boro.L.R. 641=33 B. 404.— 

According to tho Mitakshara Law, the adoptive mother is entitled to 
succeed as heir to the adopted son in preference to the adoptive father. 

( 00 )- Adoption as regards succession to estate of a collateral rela¬ 

tion vested in an heir before the adoption—Fraud on the part 
(188S) of such heir delaying adoption .—According to Hindu law, as 
laid down in the decided cases, an adoption effected after the 
death of a collateral relation does not entitle the adopted son to come in 
among the heirs of such collateral. Of three brothers deceased, the one 
who died first left one son ; the second dying left a widow, who took her 
estate for life in her husband’s property ; and the third left a widow to 
whom he gave by will a power to adopt. On the death of the widow of 
the second deceased, the son of the first inherited bis uncle’s share in the 
family estate, and by fraudulent acts caused delay in the exercise of the 
power to adopt by the widow of the third. Afterwards a boy, who had not 
been born in the life-time of the widow who took for life as above stated, 
was adopted under tho said power. Held, that the adopted boy could not 
olaim to share along with the nephew, the estate which had belonged to the 
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uncle, notwitihsbanding fche nephew’s conduct in reference to the exercise 
of 1/he power to adopt, inasmuch as the date of this boy’s birth rendered it 
impossible for him, under any circumstances, to have been made an adoptive 
heir to the uncle. Bkubanestcari Debi v. Nilcomul Lahiri 

I2C. 18=121.A. 137 = 4 Sar. 651. 

BOUBAY. 

NOTES.-R- Chanflra v. Gojarabai, B, 463 (469) and Amava u. Mahad- 

gauda, 22 B. 416 (420).—An adoption, though authorized by the husband, 
1890 & 1896 cannot divest the estate which has already vested in a collateral relation 

cf the husband in succession to some other person who had himself 
become owner in the meantime. 

CALCUTTA. 

-P. Harak Chand Babu v. Mabaraj Dairaj Bijoy Chund Mahatab, 2 C.L.J. 87 

= 9 C.W.N. 795.—The fiction that an*adopted son was in existence at the 

1905 death of the husband can be used only for the purpose of determining the 
capacity of the adopted son to inherit or otherwise take from the person 
on behalf of whom he is adopted ; the fiction cannot be applied for the purpose of enti* 
tling the adopted son to take the property as it stood at the moment of the death of the 
person to whom ho is adopted, by ignoring the previous acts of the mother or other 
person whose estate is divested by the adoption. Nor can the fiction be applied so as 
to entitle the adopted son to como in among the heirs of the collateral relations 
subsequent to whose death the adoption has been cfiected. 

(67)- Preference of the adoptive mother, in inheriting the family 

estate through the adopted son, over a senior co-wifc. —A Hindu, 
(1899) having two wives, adopted a son in conjunction with the co- 
wife, who was the junior in marriage of the two, having 
chosen her to be present at the adoption with himself. The husband 
next died; and after him the adopted child, having inherited the im¬ 
partible family estate, also died. The two widows survived them both. 
Held, affirming the decisions of the Courts below, that the junior co- 
wife, having taken part in the adoption by her husband at bis selection, 
inherited the impartible family estate upon the death of the adopted 
son, in preference to the co-wife who was senior in marriage, but who 
had not been conjoined in the adoption. Easheeshuree Debia v. Greesh 
Chunder Lahoree (1864, W.E. Sup. Vol. 71) approved. Annapumi Nachiar 
y. Forbes ... ... ... 23 M. 1=26 1 .A. 246. 

MADRAS. 

1902 Notes. -R. Kaveriammall v, Sastti Bamier, 26 H. 104 (109). 

-R. Sri Raja Venkata Nacasimba Appa Row t>. Sri Rajah Racgayya Appa 

Row, 29 M. 437 = 16 M.L.J. 178 = 1 M.L.T. 12.—An authority to adopt 

1905 given to more than one of the widows of a Hindu cannot be taken to be 
ipso facto invalid. There is nothing in the ruling in 23 M. 1 to support 
the contention that only one widow can make an adoption, and that, therefore, an 
authority given to more than one must be deemed to be illegal. 
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BOMBAY. 

-R. Bhimachary bin Veokappa Charya u. Hamacharya 6in Bhimacharya, 38 

1909 B. 452 (461) =11 Bom.L.R. 664 = 3 lod. Cas. 750. 

(69)-of dwayavnishyayana adoption on inheritance—See HINDU 

Law (Adoption), No. 5,13 M.I.A. 85. 

(69) -Agreement by natural father restricting son’s interest in 

the inheritance of his adoptive father—See HINDU Law (ADOPTION), 

No. 47, 2 M. 91=6 I.A.196. 

(70) -by a widow after the death of a natural son, under a power 

given her by her husband when the natural son was alive— Right of widow 
of the natural son—See No. 35, supra, 10 M.I.A. 279. 

(71) -authority to adopt limiting estate of son to be adopted— 

See No. 29, supra, 20 W.R. 30. 

(72) -Suit against widow as representing her deceased husband’s 

—Rights of minor adopted son—See Hindu Law (Widow), 

No. 465, 15 LA. 195. 

( 73 ) -Practice of Gayawals of Gya of adopting sons—Adopted son 

nob severed from natural family—See LIMITATION ACT (XV OP 1877), 
No. 48, 22 C. 609 = 22 LA. 51. 

( 74 ) -Adopted son—Right to direct and collateral succession—See 

PRACTICE OF Privy Council, No. 1, 3 Knapp, 55. 

10.—(Effect of failure of-). 

( 75 ) - Adoption — Custom—Construction of gift—Burden of proof 

—Custom not allowing adoption governing a family not subject 
(188S) to Hindu law—Invalidity of gift made to a personas being the 

adopted son of donor where the adoption failed. —A family in 
Bengal, affecting to be Hindu, but not Hindu by descent and origin, may 
be governed by customs at variance with Hindu Law. A family took its 
origin in a tribe not Hindu, and its customs differed from Hindu customs. 
The question having arisen whether succession in virtue of adoption was 
consistent with, or was contrary to, the customs of the family, held, first, 
that, with regard to the origin and history of the family, the point for 
inquiry was not whether the general Hindu law was, in this case, modified 
by a family-custom forbidding adoption, bub was whether, with respect 
to inheritance, the farnily was governed by Hindu law, or by customs 
not allowing an adopted son to inherit; secondly, upon the evidence that 
this family had retained, and was governed by, customs at variance with 
Hindu law, and that, whatever Hindu customs might have been intro¬ 
duced into it, the custom of succession upon adoption bad not. Whether, 
if the family had been shown to be Hindu, out and out, save only special 
96 
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customs, the evidence would have been sufi&cienfc to prove a special custom, 
was not the question. Held, also, in reference to the burden of proof, that, 
in a suit brought to maintain the plaintiff’s title as heir against a defend¬ 
ant, who relied upon an adoption as defeating the title of the plaintiff, 
the burden of proving the adoption to be permitted by the family-custom 
was upon those who alleged it to be so; whereas, if the family had been 
generally governed by Hindu law, the ontus would have been on those 
who alleged the exclusion of the right to adopt. Eajah Bishnath Singh 
V. Bam Charn Majomdar (S.D.A., 1850, p. 20) referred to, as showing 
that, even in a Hindu family, there might be a custom which barred in¬ 
heritance by adoption. Held, upon the true construction of an angikar- 
patro whereby an estate was given to the donee in virtue of his being 
adopted son ” of the donor, that the gift did not take effect, inasmuch as 
the adoption was invalid. The distinction between what is description 
only and what is the reason or motive for a gift or bequest may often be 
fine ; but it must be drawn from a consideration of the language and the 
surrounding circumstances. Nidhoomoni Debya v. Saroda Pershad Moo- 
kerjee (3 I.A. 253) distinguished. Fanindra Deb Baikat v. Bajeswar Das... 

11 C. 463=12 I.A. 72 = 4 Sar. 610. 

PRIYY COUNCIL. 

Notes. D. The Court of Wards v. Venkata Surya Mahipati Ramakrishna 

Rao, 20 M. 167 (186), affirmed on appeal:—Sri Raja Rao Venkata Surya 
1896 & 1899 Mahipati Ramakrishna Rao Bahadur v. The Court of Wards, 22 M. 383 = 

1 Bom.L.R. 277 = 3 C.W.N. 415=26 I.A. 83.—See case under HINDU 
Law (Impartible Estates), No. i64, infra. 

-R. Subbarayar V. Subbammal, 24 M. 214 = 27 I.A. 162=4 C.W.N. 805.—Sec 

1900 case under Hindu Law (Adoption), No. 80, infra. 

-F. Lali t). Muriidhar. 3 C.L.J, 594 = 28 A. 488=3 A.L.J. 415=10 C.W.N,730 

= 8 Bom. L.R. 402 = 1 M.L.T. 171 = 33 I.A. 97 (P.C.)—flbfd that, in the 

1906 present case, it was the intention of the owner to give his property to 
the plaintiff as his adopted son capable of inheriting by virtue of the 
adoption, and that, as the adoption was invalid according to Hindu Law and not 
warranted by family custom, it gave no right to inherit and the gift therefore bad no 
effect on the property. 

CALCUTTA. 

- F. Dnorga Sundari Dossee v. Surendra Kesbav Rai, 12 C. 686 (694).—A 

1686 made to a person as being the adopted son of the testator fails, 

when the adoption fails on the ground of its being invalid. 

-R. Ram Das v. Chandra Dassia, 20 C. 409.—In the absence of any custom to 

the contrary, or of any satisfactory evidence to show what form of Hindu 

1692 Law they have adopted, tbe members of a Hindu family adopting the 
Hindu religion are governed by the school of Hindu Law in force in the 
locality where they reside. 
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-Cona. Probodh Lai Kundu u. Harish Chandra Dey, 9 C.W.N. 809.—HeW 

that the decision in each case must depend on the testamentary document 
1904 in question. Held, on the construction of the will, that the testator 
assumed, as the basis of his disposition, that there was to be an adoption 
of a particular person as his son. and that that was the Coscntial condition on which 
the bequest to him was made. 

Re Laohmi Dai Mahatwani v. Kissea Lai Pabari, 4 C.L.J. 537 (S41)*ll 

C.W.N. 147.—11 C. 463 is based on the principle that the validity of the 

1906 adoption was regarded by the donor as a condition precedent to the 
validity of the gift. 

MADRAS. 

_R. Abbu V. Kuppammal, 16 M. 355 (357),—Where it is the intention of a 

Hindu testator to devise his property in favour of a certain person, only 
1892 in his capacity of adopted son, and the latter is not adopted by the testator 
or his widow, he cannot succeed to the property. 

_R. Muthuswami Mudaliat y. MwiUmani.SInd. Ca8.42(49)=7M.L.T. 17=33 

M, 342{3S5) = 20M.C.J. 49.-Where the religious and legal consciousness 

1909 of a community recognises the validity of a certain marriage, it cannot 
bo discarded on account of its repugnance to the system of law by which 

the community is generally governed. 

_R. Venkatachariaru. Shatagopachariar. 8lod. Cas. 517.—A Hindu testator, who 

belonged to the class of Acluiriya Purushas, by his last will and testament 

1910 made a ‘ Svikara nemanam’ of appellant. The will recited that the 
appellant was the testator’s heir and was to perform the various religious 

and spiritual duties performed by the executant fwbo was an Achariya Purusha) and 
receive the honours and emoluments attached to the same : 

Held, (1) that, apart from the question of the validity of the ‘ Svikara nemanam ’ 
(adoption) of the appellant, the will was valid and enforceable as a devise to a ‘ persona 

designata.* BOMBAY. 

_j)^ Trimbakputi Guru Sitalpuri v. Ganga Bai, 11 B. 514 (516).—The will of a 

Qosavi having appointed his son. B, as his successor, and it appearing 
1867 tbat B had been taken by the deceased, daring his life*time, as hia chela, 
aud there being nothing to indicate that the will was to take efiect in 
favour of B, only in his capacity as son of the deceased, held, B was entitled to succeed 

the testator as gosavi. 

— F. Patel Vaudravau Jekisan v. Patel Mauilal Cbunilal, 19 B. 
566 (573). 

_Rango V. Mudiyeppa, 23 B. 296.—PAREAN, C.J Where a deed of 

gift or will confers an estate upon a named person, because he fills, or by 
1898 reason of his filling a certain character, he is entitled to succeed without 
affirmatively proving that ho fills such character. The onus of proving 
that ha does not fill the chaiaotez, which is the reason of the gift, lies upon those who 
dispute hU claim. The whole question is one of onus of proof. 

_R. Maugammau. Seshagiri Bao -Vithal Rao, 4 Bom. L.R. 116»26 B. 491 

( 496 ).—The general rule is that it is not essential to the validity of a 
1902 devise or bequest that all the partioolars of the subject or object of the 
gift are aocarate, provided the intention is clearly asoertainable-li 0,468 
laid down no general role, bat simply dealt with the oiroamstances of the case. 


1890 
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ALLAHABAD. 

-R. Laliu, Murlidhar, 24 A. 195 (207) =22 A.W.N. 10.—The description of 

the devisee as an adopted son was in this case treated as a mere misdes- 

1901 cription which ought not to aSect what appeared to be the real intention 
of the testator, viz., to make a bequest in favour of the plaintiff not con-> 
tingent on the adoption being valid ; (but see 3 C.L.J. 594 (P.C.) noted above.) 

-R. Mutari Lai v. Kundan Lai, 6 A.L.J. 411 (414) =31 A. 339=1 Ind. Cab. 

BS7,—Held, upon a construction of the language of the instrument and 

1909 the surrounding circumstances, that the adoption was not the reason or 
motive of the gift, but that the testator wished to make the donee the 
object of his bounty, irrespective of his having been legally adopted. 

OUDH. 

-R. Marjad Kuar v. Kalka Baksh, 4 O.C. G—HeM in this case that the deed 

1900 was purely a deed of adoption and that it had no legal effect as a will. 

(76) 'Construction—Gift conditional on adoption —Condition pre¬ 

cedent Direction to adopt given to the widow of the testator's 

(1898) deceased son not carried out—Begiuist of residuary property — 
Condition precedent not fulfilied.—The will of a childless 
testator directed that the widow of his deceased soa should adopt a boy, 
then aged nine years, who was the son of the testator’s nephew. To this 
boy the testator bequeathed his residuary estate to be made over to him at 
the age of twenty-one years. The widow, having refused to adopt him, 
died, while he was still a minor, without having done so. During her life, 
the question arose whether this bequest was to take eBfect only upon the 
condition that the adoption should have taken place, or was a legacy 
validly made in his favour, as a person designated, without the adoption 
having been carried out. In 1887, before the death of the widow, a suit 
for the construction of the will was decided to the eflfect that the 
adoption was a condition precedent to the minor’s taking the legacy. A 
review of that judgment was refused when, after coming of age in 1894, 
he applied for it. His application to be allowed to appeal from that judg¬ 
ment was, however, granted, the circumstances being deemed by the 
Appellate Court to be sufficient cause for the delay, within S. 5 of the 
Limitation Act (XV of 1877). The Appellate Court subsequently heard 
the appeal and affirmed the decision of the Division Court. On appeal to 
the Privy Council, held, affirming the decree of the High Court, that the 
adoption was a condition precedent, and that the boy, not having been 
adopted, could not take under the will. Karamsi Madhowji v. Karsandas 
Natha ... ... ... ... ... 23 B. 271. 

CALCUTTA. 

Notes. -R. Probodh Lai Kandu «. HarUh Chandra Dey, 9 C.S.N. 

1904 309.—See same case under 11 0. 463, No. 75, at p. 756, supra, t 
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-R. Laohmi Dai Mohatain o. Kissen Lai Pahati, 11 C.W.N. 147=4 C.L.J. 

1906 537 (341).—Sea same case under 11 C. 463, No. 75, at p. 755, supra. 

4 

(77)- Construction—Bequest to testator's adopted son—Not con¬ 

ditional by the will on adoption having taken place. —A 
(1900) testator stated in his will that he had been keeping a minor 
as his adopted son, and recited,—in a bequest of property 
to him,—" whereas my adopted son is a minor.” On this appeal the 
question was whether the meaning and effect of the will was to entitle 
the minor to inherit under the bequest, assuming that he bad not been 
validly adopted by the testator;— Held, that the expression that the 
testator had been keeping the minor as his adopted son meant keeping 
him with a view to his adoption, and that the bequest to the minor was 
not conditional on his having been adopted, but was effectual, whether 

he had been adopted or not. Subbarayar v. Subbamnuzl 

24 M. 214:^27 I.A. 162=4 C.W.N. 805=2 Bom. L.R. 982 = 7 Sar. 782. 

CALCUTTA. 

NOTES.—-R, Ptobodh Lai Kundu V. Hacish Chaudra Dey, 9 C.W.N. 309.— 

1904 See same case under 11 C. 463, No. 75, at p. 755, supra. 

R, Lachmi Dai Mabatwani v. Kissen Lai Pabari, 11 C.W.N. 147 = 4 C.L.J. 
1906 537.—See same case noted under 11 C. 463, No. 75, at p. 755, supra. 


( 79 )-Wajib-ul-arz— Construction—Gift to an adopted son—Failure 

of adoption, effect of—Evidence Act (/ of 1872), Ss. 35, 43, 
(1906) 48—Entries in evidence—Adoption of sister’s son — Custom .— 
A clause in a wajib-ul-arz verified by one Dhanraj, a Marwari 
Brahman, the sole owner of the village, ran as follows :—“ Seven years 
ago I adopted my sister’s son, Murli. He is my heir and will be the 
owner. If, after this agreement, a son is born to me, half the property 
will be received by him and half by the adopted son. A sharer shall 
be at liberty to adopt bis sister’s son or brother’s son or daughter’s son, 
whomsoever he may like, and, after his death, his adopted son will 
inherit his property.” 

Held, that it was the intention of Dhanraj to give his property to 
Murli Dhar, as his adopted son. capable of inheriting by virtue of adop¬ 
tion, and that, the adoption being invalid according to Hindu Law, and 
no family custom having been proved, it gave Murli Dhar no right to inherit 
and the gift had no effect upon the property. 

Entries made in the wajib-ul-arz are admissible in evidence under 
S. 35, Evidence Act, in order to prove a family custom of inheritance or 
under S. 48 as the record of opinions as to the existence of such custom 


by persons likely to know of it. Musamrnat Lali v. MurU Dhar 

3 A.L.J. 4I5=I0C.W.N. 730=8Bom. L.R. 402=3 C.L.J. 594= I M.L.T. 




171=28 A. 488=33 I.A. 97, 




t 
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OUDH. 

Note. -R. Lakshman Singh v. Umrao Singh, 11 O.C. 102 (109).—A 

1907 portion of a document may operate as a will, although another portion 
may have nothing to do with the will. 

(79) Gift to boy adopted—Failure of adoption—Right of such a boy 
to property given by the adoptive father under his will—See HINDU Law 
(Wills), No. 482, 3 I.A. 253. 

(80) Construction of will as to there being a designation, as legatee, 
of a child, whose adoption failed—See Hindu L\w (Adoption), No. 18, 
19 C. 452=19 I.A. 101. 

(81) Adoption by a widow after the death of a natural son, tinder a 

power given her by her husband when the natural son was alive—Right 
of widow of the natural son—See HINDU Law (Adoption), No. 35,10 
M.I.A. 279. * 

(82) Succession of adopted son to collaterals of adoptive father of a 
gotra different from that of the adoptive father—See Hindu Law 
(Adoption), No. 36. 8 C. 302=8 I.A. 229. 

(83) -directed by will—designated person—Gift—See HINDU LAW 

(Wills). No. 482. 3 I.A. 253, 

11.—(Suits relating to-). 

(84) Suit to set aside—Power of minor to give permission to adopt— 
See Hindu Law (Adoption), No. 30, 25 W.R. 235=1 C. 289=3 I.A. 72. 

(85) Suit to set aside—by reversioners brought after 12 years from 
the date of adoption, barred—See LIMITATION AOT (IX OP 1871), No. 11, 
13 I.A. 84. 

(86) Suit to set aside deeds of gift and adoption—Declaratory decree 
—Civil Procedure Code (Act VIII of 1859)—See DECLARATORY DECREE, 
No. 2, 19 W.R. 133=Sup. I.A. 149. 

HINDU LAW (ALIENATION). 

(87) - Attempt to control the descent of property —Res judicata.— 

Two brothers having divided their family estate, each took a 
(1886) share consisting of villages which they held separately, agree¬ 
ing in the instrument of partition that " the villages of the 
shares of both of us should in future descend only to the sons and grand¬ 
sons and so on, of us both, but must not go to any others.” On the 
death of one brother leaving a widow and daughters, the widow obtained 
possession of the villages which formed her husband’s share ; and a suit 
brought against her by the other brother to recover them, was dismissed 
on the ground that the divided shares descended according to law. The 
widow then transferred the villages to her elder daughter, whose right to 
the possession, as against the brother, was declared in the present suit on 
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the ground that, as between the widow and the brother, the question of 
the widow’s title was tcs judiciitci. VcnkatadTi Appd Mau v. Pcda- 
Venkayamma... ... ... ••• ••• lOM-lS 

(88)- Benares School—Alienaiion^Stxidh&Ti descending to female 


heir, if alienable—Widow’s esfafe—i?eversto? 2 -—Mitakshara- 
(1903) Mayukha— Oudh Estates Act (I of 1869), Secs. 2, 10,11 — 
Statutory power to alienate absolute estate by heir having only a 
qualified estate in taluq—Construction of sfaiwie.—Whatever may be the 
law in those parts of Bombay which are governed by the Mayukha, under 
the Benares School of Hindu Law, what a woman has inherited from a 
woman she does not hold as her absolute estate, but for a qualified estate, 
with reverter after her death to the heirs of her predecessor in title. 
Sheo Pertab Bahadur Singh v. The Allahabad Bank, Limited, 25 A. 476= 
7 C.W.N.840*S Bom. L.R. 833 = 13M.L.J. 336=30 I.A.209=8 Sar. 535. 


NOTES. 


MADRAS. 

•R. Subtamania Chetty v. Aruuachalam Cbetty, 28 M. 1 (10).—As, 


1904 


•R. 


1909 


in the present state of the law, the income is completely dissociated from 
the corpus, there is no presumption that savings or purchases with savings 
effected by a widow are increments to the corpus of the husband’s estate 

and nass together with it> 

BOMBAY. 

Bhau V. Ragunath, 7 Bom. L.R. 936=30 B. 229.—In the Bombay 
Presidency, female heirs, except those who come into the family of the 
proposittis by marriage, take absolute interest. 

Qulappa w. Tayawa, 81 B, 453=9 Bom. L.R. 884.—In the Bombay Pre¬ 
sidency, under the Mitakshara, a daughter takes an absolute interest in 
the property inherited by her from her father, and such Stridhan devolves 
on her daughter in preference to her son. The P.C. decision’ turns on 
the Law of the Benares school. 

pandharinathv. Govind,9 Bom. L.R. 1309 (1313).—Under the Mitakshara, 
a Hindu widow inheriting moveable property from her husband, who dies 
1907 childless and intestate, does not take an absolute interest in the property. 
She is, therefore, hot competent to make a gift of the property. 


-D. 


1907 


( 89 )_ Alienation — Custom—Hindu Law—Suit by son to contest 


alienation of ancestral property by his father—Definition of 
(1908) ancestral property —Onus o/proutn^ ancestral property on son — 

Ancestral property mixed up ivith self-acquired—Effect. — Held, 
that the onus of proving that certain property is ancestral lies on the son 
who contests its alienation by bis father on the ground of its being ances¬ 
tral. 

Held, also, that, unless the son proves that the property has come to 
his father by descent from a lineal male ancestor in the male line through 
whom the son also in the like manner claims, it is not to be deemed 
anoestral in Hindu Law. 


hr. 
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Held, further, that when the ancestral property is so mixed up with 
the self-acquired that it is impossible to differentiate between the two, 
the whole of it is to be regarded as self-acquired. Attar Singh v. Thakar 

. 128 P.W.R. 1908 = 35 I.A. 206 = 35 C. 1039=8 C.L.J. 

359 = 12 C.W.N. 1049=10 Bom. L.R. 790=18 M.L.J. 379 = 

4 M.L.T. 207 = 42 P.R. 1910 = 6 Ind. Cas. 721. 

/ 

BOMBAY. 

Note. — R. Monoosseb v. Shapurji, 10 Bom. L.R. 1004 (1007).—When the 
onus lies on the defendant in seeking to set aside on the ground of incom- 

1908 petency to contract a solemn deed executed by him, conjecture cannot be 
accepted as a substitute for proof. 

(90) -Eestriction on the power of—Construction of Ikramamah^ 

See Hindu Law (Partition), No. 271, 9 M.I.A 39. 

(91) -agreement among two brothers of a joint Hindu family not 

to alienate joint family property is not binding on the sons of such 

brothers—See Hindu Law (Joint Family), No. 204, 9 M. 499 = 13 
LA. 97. 

(92) -of impartible estates—See cases under Hindu Law (Impar¬ 

tible Estates). 

(93) -of property endowed for religious purposes—See cases under 

Hindu Law (Religious Endowments). 

(94) ~—of lands granted to the head of the branch of the grantor's 
family in lieu of maintenance—See Hindu Law (Maintenance), No. 253, 
9 M.I.A. 65. 

(95) -Powers of childless Hindu father to alienate whole or part of 

ancestral estate—See Hindu Law (Legitimacy), No. 235, 3 C. 214 = 4 
I.A. 159, 

(96) -of share of an ancestral estate, divided among brothers—See 

Hindu Law rPARTmoN), No. 271, 9 M.I.A. 39. 

(97) -of undivided share cannot be made by will—See HINDU 

Law (Wills), No. 484. 7 C.L.R 320=5 B. 48i=7 I.A. 181. 

(98) -by one co-sharer—separate suit by another co-sharer—See 

Hindu Law ('Joint Family). No. 210, 1 C. 226 = 3 I.A. 7. 

(99) -by Hindu widows—See cases under Hindu Law (Widow). 

4 

(100) -Power of a member of a joint family to alienate—Self- 

acquired immoveables—Construction of words of a sunnud granting an 
absolute estate of inheritance—Change of ancestral character of immove¬ 
ables—Mortgage and foreclosure— Bona fide re-acquisition by mortga¬ 
gor’s descendant—See Hindu Law (Joint Family), No. 225, 20 A. 
267=25 I.A. 54. 

(101) -Purchase from limited owner—Extent of onus on purchaser 

— Sale without legal necessity—Recovery by reversioner—Claim for 

mesne profits—See Champerty, No. 7, 35 C. 420.. 
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(102) -Age of ceremonial competence, if fixed—. See Hindu Law 

(Adopiion), No. 10, 27 B. 492. 

HINDU LAW (ESCHEAT). 

(103) ^—The estate of a Hindoo of the Brahmin caste, dying without 
, V heirs, escheats to the Crown as the Sovereign power in British 

India. 


An estate taken by escheat is subject to the trusts and charges, if 
any, previously affecting the estate. Exposition of the law of escheat laid 
down in the Miiacshara, ch. ii, sec. vii, art. 5, and the passages there 
cited, where it is said " Never shall a king take the wealth of a priest 
for the text of Mann (IX, 189) forbids it. The property of Brahnana, 
shall never be taken by the king ; this is fixed law.” And also referring 
to Narada, where it is declared that" If there be no heir of a Brahmana’s 
wealth, on his demise, it must be given to a Brahmam, otherwise the 
king is tainted with sin.” Held by the Judicial Committee, overruling 
the decision of the Sudder Court at Madras, that the title of the Crown 
by escheat to property of a Brahmin dying without heirs, subject to the 
duty, or trust impressed, prevailed, against any claimant who could not 
show a paramount title. 

Semble There is no distinction, in this respect, between sacerdotal 
Brahmins and the ordinary members of that caste. Where the Crown 
takes by escheat, for want of heirs, it has the same right to impeach an 
unauthorized alienation by the widow, which the heirs of the husband, 
had there been any, would have had. The Collector of Mamlipatam v. 

Cavalv Vencata Narrainapak ... 2 W.R. S9 (P.C.)= I Suther. 417 = 

^ I Sar.7S2-8 M.l.A. 500. 

PRIVY COUNCIL. 


NOTES. 


R, The GoveromeDt of Bengal v. Greedharee Lall Boy, 4 W.R. 13, 


on appeal 1 B.L.R. 44 (48) (P.C.).—Where the Government recogoized 
1868 a person as heir to the estate of a minor dying without heirs and accepted 
revenue from him, the question arose whether it would assert the right of 
escheat which it could not if the doctrine of feudal escheat is applicable. It was held 
that it could as no such law existed in this country and as the title of the Government 
to property on failure of heirs rests on grounds of general or uoivotsal law. 

BOMBAY. 


-R. 

1880 


In re Kahandas Narrandas, 8 B, 154 (162).—The right of escheat of 
Government rests on universal law. 

MADRAS. 


_o Vasudevan v. The Secretary of State for India, 11 M. 157 (170).—On the 

death, without heirs, of a Hindu, the personal law applicable to him 
* 1887 ceases and the public law relating to the prerogative of the Grown in 
regard to heirlesa property takes its place. 

For further notes, see under ESCHEAT, No. 1 at pp. 564, 666, supra, and under 
HUIDU law (WIDOW), No. 438, i»/ra. 

96 
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(104) -Suit by Government for possession of the Palliam of 

Erasaca Naiknoor in Madras, as escheat for want of male • 

(1863) heirs, dismissed; the Government having acquiesced in the 
right of female succession to the Palliam, and possession had 
for a period of eighteen years after the alleged escheat. 

Females are not precluded by any rule of descent, custom, or usage 
of the Cumbala Toitier caste from succeeding to a Palliam, The Collec¬ 
tor of Madura v. Veer acamoo Ummal ... 2 Sar. 43=9 M.I.A. 446. 

BOMBAY. 

NOTES.—- R. Bhaskarappa v. Collector of North Canara, 3 B. 462 (6H), 

1879 and Giriowa v. Bhimaji Raghunath, 9 B. 58 (62).—Acquiescence in a 

& state of things acted upon for a long time would estop the setting up of 

1884 a right contradicting it even by Government against occupying tenant. 

CALCUTTA. 

-R. Maharanee Heecanath Koer v. Baboo Bunn Narain Singh, 17 W.R. 316= 

1872 9 B.L.R. 274. 

-R. Tekaet Durga Pershad Singh v. Tebaetnee Durga Kooeree, 20 W.R. 154.— 

1873 As to essentials of local custom. 

MADRAS. 

-D. Arbuthnot v. Oolagappa Chetti, 5 M.H.C.R. 303 (307).—The son was held 

not to be liable to pay the debts of the father out of the poliem in his 

1870 bands, on ihc ground that, on the death of the father, the proprietary 
right in the poliem reverted to the Government, and by their fresh grant 

a newly created estate for life became vested in him. In 9 M.I.A. 446 the poliem was 
conceded to be hereditary. 

——R. Lekkamani v. Srimat Ranga Krishna Mubhuveera Puchaya Naikar, 6 M. 

1871 H.C.R. 208 (215). 

(105) - Mortgaffcc of widow for advances made to the widow for 

justifiable purposes—liight of mortgagee as against the Crown 

(1867) —Burden of proof. —A made advances to a Hindu widow in 

possession, which were secured by a mortgage of the immove¬ 
able estate of her late husband, and the advances were applied by her to 
purposes for which she had power by the Hindu Law to charge or alienate 
her husband’s estate, without his heir’s consent. Held, that A was 
entitled, as against the Crown, who took the estate by escheat on the 
death of the widow for want of heirs, to possession of the estate under the 
mortgage, as security for the amount advanced and interest, subject to 
the equity of redemption by the Crown. 

The omis probandi lies on the mortgagee to prove, first, that* the 
charge on the estate was the act of the widow; and, secondly, that the 
debt so charged was a competent act of the widow ; but the rule which 
throws the burthen of proof on the party who alleges payment to prove 
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it, or that the debt is presumed to be satisfied, unless the contrary is 
shown by the creditor, is not always to be strictly enforced, but is to be 
governed by the circumstances and probabilities of the case. Cavaly 
Vencata Narrainapah v. The Collector of Masulipatam... 

10 W.R.47 (P.C.)=2 Suther. 103 = 2 Sar. 338= 11 M.I.A. 619. 

PRIVY COUNCIL. 

NOTES.-Approved in Sonet Eooer«. Himmul Bahadoor, 1 C. 391 (401) = 

1876 25 W.R. 239=3 I.A. 92.—See No. 106, infra. 

1871 -R> Sararana Tevan v. Muttayammal, 6 H.H.C. R. 371 (380). 


(106)-Istemrari Mokurari tenure—Death of grantee tuithout heirs 

— Escheat—Recognition of tenancy. —Lands belonging to a 
(1876) zemindari granted by the zemindar under an absolute here¬ 
ditary mokurari tenure do not, on the death of the grantee 
without heirs, revert to the zemindar; nor does the zemindar, under such 
circumstances, take by escheat a tenure subordinate to, and carved out 
of, the zemindari. Where there is a failure of heirs, the Crown, by the 
general prerogative, will take the property by escheat, subject to any 
trusts or charges affecting it; and there is nothing in the nature of a 
mokurari tenure which should prevent the Crown from so taking it 
subject to the payment of the rent reserved under it. The recognition by 
the owner of lauds of the interest of parties in possession by the receipt of 
rent from them constitutes a tenancy requiring to be determined by notice 
or otherwise before such parties can be treated as trespassers. Sonet 

Eooer v. Sim/mut Bahadoor ... ... ••. ... ... 

25 W.R. 239= 1 C. 391 =3 I.A. 92 = 3 Sar. 608 = 3 Suther. 258. 


N.B.- 

800, approved. 


Oolleotor of Masulipatam v. Cavaly Venkata Narrainappati, 8 U.IvA. 

CALCUTTA. 


1890 


-B. 


1902 


•B. 


NOTES._Madhab Sikdar v. Narattam Sikdar, 17 C. 826 (826).— 

When a landlord grants a permanent and heritable tenure in land, be has 
no estate left in him unless he has reserved to himself a right of re-entry 
or reversion. 

Mani Ohander Ohakerbutty v. Baikanta Nath Biswas, 29 C. 363 (366)=9 
O.W.N. 856.—A tenant of land having a permanent right of tenancy can¬ 
not acquire an easement by prescription on other land of his lessor. 

Kumar Dinendra Narain Roy v. Teturam Mukerjee, 7 O.W.N. 810 (812).— 
A tenure might by chance fall to the landlord if it does not escheat to the 
Qoveroment. 

BOMBAY. 

—H. The Seoretaiy of State for India o. Haibatrao Hari, 28 B. 276 (298).—In 
order to make ont that the Government has become entitled to certain 
1908 huqs by esobeat, three things must be established, viz., (l)tbat there was 
a heritable grant to certain individuals, (2) that the lien of suoh indivi- 
duals has become extinct, and (8) that, on the happening of theee oonditions, the huqs 


1903 
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would escheat to the Government. So far as the English Law of escheat is founded Oa 
the principles of feudal law. it furnishes no conclusive clue to the operation of the law 
of escheat in India. 


ALLAHABAD. 

-R. Ram Dihal Rai v. Maharaja of Vizianagaram, S A.L.J. S78 —A.W.N. (1908). 

1908 210=30 A. 488.—This has been overruled by 7 A.L.J. 1011 (F.B.), infra, 

-D. TulshiRamu. Gurdayal, 7 lod. Gas. 231 = 7 A.L.J. 1011 fF.B.).—If a 

fixed rate tenant dies without leaving any heir, the tenancy lapses to the 
Zemindar, and does not escheat to the Crown. 

CENTRAL PROVINCES. 

-R. Sheoshankataputi Guru Padampuri Gosai v. Mt. Bukbma. 18 


1902 


C.P.L.R. 89 (90). 


HINDU LAW (FAMILY ARRANGEMENT). 

(107)- Release by one brother in favour of his eldest brother renounce 

ing his rights in family property .—A, one of three brothers 
(1871) of the Nad Gowdki family, in Bombay, in which family, it 
was alleged, a custom existed (the estate not being a Raf or 
principality) by which the eldest son succeeded to the estate, and the 
younger brothers received maintenance, or an allotment out of the estate 
in lieu of maintenance, received an allotment of land from his elder 
brother. In consequence of disputes as to the allotment, A, afterwards, 
executed a release in his elder brother’s favour, renouncing all share in 
the family estate. Held, (without deciding whether such family custom, 
as pleaded, existed), that the deed of release constituted a transaction in the 
nature of a family arrangement, and was properly received in evidence, 
and was binding on A. Mantappa Nadgoivda v. Basxvuntrao Nadgowda, 

IS W.R. 32 (P.c.)=2 Sar. 648 = 2 Suther. 407=14 M.LA. 24. 

BOUBAY. 

NOTES.— -R. Ramabai «.• Raya, 22 B. 482 (489).—A bona fide family 

arrangement is specially favored by Courts of Equity, and is binding on 
the parties and their representatives. 

-R. Sadashiv Vaman Dhamankar v. Trimbak Divakar Karandikar, 23 B. 146 

1898 (173). 

CALCUTTA. 

-R. Beerbhadra Rath v. Kalpatharu Panda, 1 C.L.J. 388 (408).—If 

parties to a suit settle their disputes, such settlement, in the absence of 

1908 proof that it was the result of mistake, inequality of position, undue 
influence, coercion or fraud such as would be sufficient in law to vitiate it, 
would not be set aside on the ground that it gave to one of the parties something mote 
than what he might possibly have recovered if he had taken the judgment of the Court. 

—-R. Helau Dasi v, Durga Das Mundal, 4 C.L.J. 323 (326, 330). A family 
arrangement may by upheld, although there were no rights actually *n 

1906 dispute at the time of making it, and the Courts will not be disposed 
to scan with much nicety the quantum of consideration. 
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- R. Satya Kumar u. Satya Kirpal, 3 Ind. Caa. 247 = 10 C.L.J. 503. A parti¬ 
tion or family arrangement made in settlement of a disputed or doubtful 
1909 claim by arbitrators appointed by the parties, effecting a division of the 
family properties and drawing up a list of them, wbich was carried out 
and acted upon by them for some time, is a valid and binding arrangement which the 
parties to it could not deny, ignore or resile from. 

( 1 Q 0 )-Grounds on which a deed of family settlement can be set 

aside—See HINDU Law (Partition), No. 269, 3 W.R. 51 (P.C.) = 7 M.I. 
A. 311. 

(IQ 9 )-Compromise with a Hindu widow, effect of—See Hindu 

Law (Widow). No. 412.14 W.R. 33 (P.C .)=6 B.L.R. 202-13 M.I.A. 497. 

(110) _Family arrangement and compromise between two brothers, 

one claiming, against the other, to succeed to their father not followed by 
actual partition—Rights of the widows of such brothers—See Hindu Law 
(Widow), No. 412, 14 W.R. 33 (P.C.) = 6 B.L.R. 202—13 M.I.A. 497. 

HINDU LAW (GIFT). 

(111) -A deed of gift of Zemindary, to a stranger, by the widow of 

the Zemindar last seized, who died without issue, which gift 
(1847) was made with the confirmation of the Bandhus, the mother’s 
brother’s sons, the heirs, held to be valid by the Daya-Bhaga 
Sastras, as against a party claiming the succession, according to the 
Mitakshara, as being descended in the seventh remove, in the male line, 
from the common ancestor. Rany Srimuty Dibeah v. Rany Koond Luta, 

7 W.R. 44 (P.C.)=1 5uther. 182=1 Sar. 351 =4 M.I.A. 292. 

PRIVY COUNCIL. 

Notes. "N. Bbyab Ram v. Bbyah Ugur, 14 W.R. 1 (P.C.) = 5 B.L.R. 

1870 293 = 13 11.1. A. 373. 

CALCUTTA. 

_R. Thakoor Jeebnath v. Court of Wards, 14 W.R. 117 = 5 B.L.R. 442.—S. 5, 

Chapter 2 of the Mitakshara, is ooly a statement of the order in wbich 

1870 gotrajoi would iuherit, and does not limit the iuheritauce to the grand* 
SODS of the paterual grandfather and paternal great-grandfather. 

ALLAHABAD. 

1874 -N* 8heo Singh v. Mussamat Dakho, 6 N.W.P. H.C. 382 (401). 

—R. Bamadhin v. Mathura Singh, 10 A. 407.—A Hindu widow 

1886 can, with the consent of a reversioner, make agift valid as against herself 
and the reversioner. 

BOMBAY. 

-B. Badhabai and Bamchandra Eonher v. Anantrav Bhagvant Deshpande, 

9 B. 198 (218) (F.B.).—The proprietary relation of a family to certain 

1885 estate {e.g., a vatan estate) is not, by Hindu Law, a quality of the lands ; 
it is a jural eharaoter of the family. 
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(112)-A claim fco real and personal estate under a toomleeknamak 

(deed of gift), against a party to whom possession had been 
(1831) given by the Fouzdarry Court, rejected under the circum¬ 
stances, the deed not being sufficiently proved. Baboo Kasi 
Persad Narain v. MiLssumat Kaioalbasi Kooer ... 1 Suther. 225 = 

1 Sar. 412 = 5 M.l.A, 146. 

CALCUTTA. 

Note. -R. Jadunandan Koer v. Ramjiban Lai, 4 Ind. Cas. 

454 = 10 C.L.J. 331. 


(1831) 


1909 


(113)- of real property — Possemon. By the Hindu Law, a verbal 

(1856) estate is good, if followed by possession by the 

grantee. 

The grantors of real estate were Hindus, and the grantees, the Bast 
India Company. Held, that, as the Hindu Law which governed the 
grantors’ rights allowed a verbal grant, the law of the grantees regulated 
the matter, and, as there was possession under the grant by the grantees, 
the grant was valid. Doe dem. Seebkristo v. The East India Company ... 

10 Moo. P.C. 140=1 Sar. 540 = 6 M.I.A. 267- 
PRIYY COUNCIL. 

Notes. -R. Varden Seth Sam y. Luckpathy Royjee Lalab, 9 M.I.A. 303 

(322).^Iq a contiact to sell accompanied by deposit of title-deeds, there 
1862 being a lien created in favour of the vendee (who has power to convey 
without writing), it is not necessary to decide whether the lien is legal or 


Notes. 


1862 


equitable. 


1870 


1872 


1676 


BOMBAY. 

Jivandas Kesbabji v. Framjee Nanabhai, 7 B.H.C.O. 45 (60).—Case where 
an equitable mortgage by verbal contract and deposit of deeds was upheld 
in the island of Bombay. 

Bataram Nemcband v. Appa Valad Dulu, 9 B.H.C.R. 121 (126).—The 
question was whether a registered mortgage could take -effect when the 
land has been sold by an unregistered deed of sale. This case was relied 
on for the Hindu Law on the point. 

Baban Mayacba v. Nagu Shravuoha, 2 B. 19 (42).—As to ownership of 
beds of navigable tidal rivers in India, and a grant of right of fishery in 
sea. 


-R. Bhaskar Purshotam v. Sarasvatibai, 17 B. 486 (492).—The fact that a gift 

1892 ^ verbal one is no objection to its validity, if such gift was in other 

respects in accordance with Hindu Law. 

N.B.—For further notes, see 30 B. 126=7 Bom. L.R. 126, 22 C. 262, 13 M. 369, 
W.R. (Gap) 243, at p. 7, supra. 

(114)- Gift by will and gift inter vivos— Construction of wills — 

Existence of donee at the date of gift or at death of testator 
(1872) ^— Void limitations — Estates-tail. —The rules established in 
England relating to the transfer of real or personal property by 
way of gift or will are wholly inapplicable to the Hindu system in which 
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property is, in general, subject to the same rule of gift or will and to the 
same course of inheritance. 

The power of parting with property once acquired, so as to confer 
the same property upon another, must take effect either by inheritance 
or by transfer, each according to law. Inheritance does not depend upon 
the will of the individual owner; transfer does. The general principles 
affecting the transfer of property, which must prevail wherever law exists, 
are the following :— 

(a) A private individual, who attempts, by gift or will, to make pro¬ 
perty inheritable, otherwise than as the law directs, is assuming to legis¬ 
late, and the gift must fail and the inheritance takes place as the law 
directs. 

{b) As to transfers by gift, a benignant construction should be used : 
if the real meaning of the document can be reasonably ascertained from 
the language used, (however ungrammatical or untechnical or mistaken as 
to name or description, or in any other manner incorrect, the language 
may be, provided it sufficiently indicates what was meant), that meaning 
should be enforced to the extent and in the form which the law allows. 

(c) If the language used in a deed of gift shows that it was intended 
that the donee should have an estate of inheritance (though the description 
of the kind of inheritance may be imperfect), the deed should be read as 
conferring an estate inheritable as the law directs. 

(d) If the deed confers, in terms, an estate inheritable according to 
law, with superadded words restricting the power of transfer, which the 
law annexes to that estate, the restriction would be void as being repug¬ 
nant, or rather as being an attempt to take away the power of transfer, 
which the law attaches to the estate which the giver has sufficiently 
shown his intention to create, though ho adds a qualitication which the 
law does not recognize. 

(^) All estates of inheritance, created by gift or will, so far as they 
are inconsistent with the general law of inheritance, are void as such; 
and by Hindu Law. no person can succeed thereunder as heir to estates 
described in the terms which in English Law would designate estates-tail. 

Quare: —whether, under such gift or will, the persons described as 
heirs in tail or heirs of inheritance nob recognized by law are sufficiently 
designated to take successively by way of gift that which the will incor¬ 
rectly assumes to give them as heirs, so that they may be regarded as a 
succession of donees for life, having the power, and subject to the restric¬ 
tions sought to be imposed by the will upon the successive heirs in tail; 
or whether the language of the will is such as to show that the first taker 
was to have an estate of inheritance according to law and that the words 
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of special inheritance may be said to include such estate at least, and the 
residue be rejected as an attempt to impose fetters inconsistent with the 
law. 

4 

The introduction of gifts by will into general use has followed in India, 
as it has done in other countries, the conveyance of property inter vivos. 

The Hindu Law of gifts during life must be applied to wills. Even 
if wills are not universally to be regarded in all respects as gifts, to take 
effect upon death, they are generally so to be regarded as to the property 
which they can transfer and the persons to whom it can be transferred. 

As to gifts inter vivos, the donee must be a person in existence capa¬ 
ble of taking at the time when the gift takes effect; so, also, a person 
capable of taking under a will must, either in fact or in contemplation of 
law, be in existence at the death of the testator. This class includes 
children in emhrxjo, who afterwards come into separate existence. An 
exception to this rule is the case of an adopted son for whom a provision 
may be made by a will, though he may not have been adopted at the 
death of the adoptive father, because the Hindu Law recognizes him, 
whether adopted by the father himself in his lifetime, or, by the person 
to whom he has given the power of adoption, after his death, as one 
standing in the place of a child begotten by the father and because, in con¬ 
templation of law, he is in existence at the date of the testator’s death. 

A testator may direct that his property dealt with by his will should 
be held in trust and vested in trustees. 

Trusts are not unknown to Hindu Law, The distinction between legal 
estate and equitable estate which has grown up in England represents only 
the accident of falling under diverse jurisdictions. The essential charac¬ 
teristic of a trust is the possession of property by one person for the conve¬ 
nience and benefit of another. 

Trusts of various kinds have been recognized and acted on in India 
in many cases. Implied trusts were recognized and established in the 
case of a bexiamee purchase in Gopeekrist Gosain v. Gungapersaud Gosain 
(6 M.I.A. 53): and, in cases of a provision for charity or for other bene¬ 
ficial objects, where no estate is conferred upon the beneficiaries and their 
interest is in the proceeds of tho property, the creation of a trust is prac¬ 
tically necessary. But, under the guise of an unnecessary trust of 
inheritance, a man cannot indirectly create beneficiary estates of a charac¬ 
ter unauthorized by law and which cannot directly be given without 
the intervention of the trust. When such trusts are created, they can be 
sustained to the extent and for tho purpose of giving effect to those bene¬ 
ficiary interests, which the law recognizes, and, after the determination of 
those interests, the beneficial interest in the residue of the property remains 
in the person who, but for the will, would lawfully be entitled thereto. 
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A will by a Hindu contained a variety of limitations which are void 
in law, as, for instance, limitations in favor of persons unborn at the date 
of the death of the testator and limitations describing an inheritance in tail 
male, which is a novel mode of inheritance inconsistent with the Hindu 

Law. 

There is no reason why a Hindu should not, by will, create an estate 
for life. 

Where the testator left his property to A for life with remainders, 
showing that A should have no more than a life-estate, but that the 
testator wished to tie up the estate by provisions in tail, held^ that A 
could not be declared entitled to more than a life-estate. 

Where a testator directed his property to go in a certain way on the 
*' failure or determination" of estates created by him, it was held that such 
words contemplated the fact of those estates being legal and valid; and 
that, as they were illegal and invalid, no effect could be given to the 
directions as to the further devolution of the property. 

The will directed that as to the personalty, the trustees were, after 
all annuities and legacies had fallen in and been satisfied, to stand pos¬ 
sessed of. and interested in, the corpus in trust absolutely for the person 
or persons entitled under the limitations in the will to the beneficial or 
absolute enjoyment of the real property. The High Court gave the tenant 
for life the surplus of the interest remaining in the hands of the trustees 
after payment of the legacies and annuities, but excluded him from any 
right to the subsequently accruing interest: held, that he was entitled to 
the interest of the personalty after such falling in and satisfaction. 

Where a son had received as a gift from his father property produc¬ 
ing, at the time. Rs. 7.000 a year, their Lordships, without deciding 
whether a son could be deprived of maintenance, considered that he had 
received an adequate maintenance. 

All the existing parties interested in a will being before the Court, a 
decree can be made as to the rights of all parties. Jatindra Mohan 
v, Ganendra Mohan Toqotb ... . ■ ■ • • • ... • • • 

18 W.R. 359»9 B.L.R. 377«5up. Vol. l.A. 47=3 Sar. 82. 


PRIYT COUNCIL. 


NOTES. 

1878 


_ R. Bhoobun Mobini Debiav. Hurrish Cbuoder Gbowdhry, 4 C. 
23=8 l.A. 188.—Foi particulars, see under HINDU Law (GIFT), 
No. 115, infra. 


- g Bamlal Mookerjee v. Secretary of State, 7 C. 304 (814) =8 I.&. 46.—A 
gift by will upon an event which is to happen, if at all, Immediately on 
1881 the close of a life in being, to a person in existence, and capable of taking 
under the will at the testator's death, was good and valid under the Hindu 
Ijaw. ThtB oase also deoides the point referred to in 5 C. 226 (240), infra. 
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-R. Tarokessur Roy v. Soshi Shikhuressar Roy, 9 G. 952 = 13 C-L.R. 62=10 

1883 LA. 51.—For particulars, see HINDU L\W (WILLS), No. 487, infra. 

-R. Suriya Rau v. The Raja of Pittapur, 9 M. 499 = 13 LA. 97.—See case 

1884 under HINDU LAW (JOINT Family), No. 204, infra. 

-F. Kristoromoni Dasi v. Narendro Krishna Bahadur, 16 C. 383 = 16 LA. 29,— 

1888 See ca.se under HINDU Law (WILLS), No. 490, infra. 

-P. Bai Motivahu u. Bai Mamu Bai, 21 B. 709 (721) = 1 C.W.N. 366 = 24' 

LA. 73.—Two rules are laid down in the Tagore case (1) That aperson 
1897 capable of taking under a will must be such a person as could take a gift 
infer uifos, and, therefore, must either in fact or in contemplation of law 
be in existence at the death of the testator. (2) That the first taker under the will may 
take for his lifetime. 

-R. The Court of Wards v- Venkata Surya Mahipathi, 20 M. 167 (182)—S. 0. 

1896 on appeal, Venkata Surya Mahipathi v. The Court of Wards, 22 U. 383= 

& 26 LA- 83 = 3 C.W.N. 415. —The power of disposition by will is co-exten* 

1899 sive with the power of alienation by gift inter vivos. 

-F. Gnanasambanda Pandara Sannadhi v. Vein Pandaram, 23 M. 271=4 

1899 C.W.N. 329 = 27 LA. 69.—See case under Hindu Law (Religious 

ENDOWMENTS), No. 306, infra. 

-R. Gopal Chundet Bose v. Kartick Chunder Dey, 29 C. 716 (P.C.).—See case 

1902 under HINDU Law (WILLS), No. 501, infra. 

1905 -R. Veerabbadra Raju u. Chiraojivi Raju, 28 M. 173 = 15 M.L.J. 111. 

-R. Musammat Surajmani v. Rabi Nath Ojha, 7 C.L.J. 131 (137) =12 C.W.N. 

231 = 10 Bom. L.R. 59 = 5 A.L.J. 67 = 18 M.L.J. 7=3 M.L.T. 144=30 A. 
1907 84.—Where the question was whether a Hindu widow acquired a right to 

alienate the property (immoveable) in suit under a deed of gift or testa- 
meutary disposition of her late husband, wherein the words used were * nialik wa khud 
ikhiiyar,' their Lordships held that, in order to cut down the full proprietary rights 
that the word {malik) imports, something must be found in the context to qualify it, 
and that the fact that the donee was a woman and a widow did not suffice to displace 
the presumption of absolute ownership implied in the word malik. 

CALCUTTA. 

-F. Ramguttee Acharjee v. Kristo Soondurea Debia, 20 W.R. 472 (474).— 

Where a will gave the testator's widow permission to adopt and made pro- 
1873 vision for the adopted son entering into possession after her death, pro* 
viding further that, if the adopted son died unmarried, the estate should 
pass to the testator’s nearest sapinda gnyati, it was held that the gift was void and of 
no efiect. 

-Appl. Hutish Chunder Chowdhry v. Chunder Monee Debia, 24 W.R. 268 

1875 (270).—The rule applicable to gifts is laid down in the Tagore case. 

4 a 7 R -Appl. ilussamut Kollany Kooer V. LuohmeePetshad, 24 W.R. 

395 (397). 

--R. Rally Prosonno Ghose v. Gocool Chunder Mitter, 2 C. 296 (308).—By Hindu 

Law, a gift made to a person not in existence at the date thereof is not 
1877 valid ; but such a gift made by an adoptive father in favour of a future 
adopted son forms an exception to this rule ; this exception, however, 
does not apply in the case of the collateral succession of an adopted son. 
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-P. Kherodemoney Dossfle V. Doorgamoney Dossee, 4 C. W5 (463)=8 C.L.R 

315.—A bequest by a Hindu to a class oLpersons, some of whom are not 

1878 in existence at the date of the testator’s death, is wholly void ; and the 
fact that some of the class are then living and capable of taking, will not 

enable the class to open out and let in any after-born members of the class. Bat see 8 
C. 378 and 12 0. 663, infra. 

_R. Hori Dasi Dabi a. Secretary of State for India, 8 C. 228 (240).—The words 

“pufra poutradi krante " in awill have generally theeffectof defining the 

1879 estate given as an estate of inheritance, and do not by themselves neces¬ 
sarily denote that the estate given is descendible to male heirs only. 

_R. Rajeoder Dutt «. Sham Chund Mitter, 6 C. 106 (115).—An agreement by 

which family property is settled in perpetuity upon trust for the mainte- 

1880 nanoe of the members of the family born and to be born, held to be bad 
and not binding on any but the contracting parties. 


-R. 

1880 

-R. 

1881 


Shoshi Shikhuressur Roy n. Tarokessur Roy, 6 C. 421.—A gift by will on 
condition that the subject-matter should descend to male heirs only is 
void by Hindu Law. 

Shookmoy Ohunder Pass v. Monohari Dassi, 7 C. 269.—A will directing 
that the testator’s estate should remain intact and that his heirs should, 
in succession, have a right only to the profits without having any right of 
alienation, is void. 


_R_ Ahangamonjoti Dabee u. Sonamoni Dabee, 8 C. 157 (165).—In this case a 

testator bequeathed certain property to bis daughters’ sons to take effect 
1881 when they should attain majority. The will was executed after the Hindu 
Wills’ Act, 1870, came into force. The daughters had no sons at the 
.date of the testator’s death; they were born subsequently. Eeld, the will being governed 
by the Hindu Wills’ Act, 1870, the bequest to persons not born at the date of the 
testator’s death was valid. But this decision was quashed on appeal in 1882 —See 8 C. 

637, infra. 

- - F Khetter Mobun Mullick v. Gunga Narayan, 4 C.W.N. 671 (Note). 


_Specific trusts of specific estates good in themselves are not invalidated 

by a subsequent illegal disposition of the residue or remainder. 


_R_ Gaily Nath Naugh v. Cbuodet Nath Naugh, 8 C. 378.—A testator 

bequeathed his properties to his grandsons to take e&ect after the deaths 
1882 of some annuitants and extinction of certain monthly stipends provided 
for by him. Some of the grandsons were in existence at the date of the 
testator’s death and some were born afterwards. Held, that the bequest was a present 
^ift to the grandsons, who were in being at the testator’s death and that the danse 
attempting to postpone the enjoyment in possession must be disregarded as inconsistent 
or repugnant: the fact that the estate was subject to certain trusts’ etc., did not 
postpone the vesting in possession : not would it let in, even according to English Law, 
grandsons of the testator, born after bis death, dating the continuance of the trusts. 

Alangamongori Pabee v. Sona bXoni Pabee, frO. 637—10 C.L.R. 459.‘^-A 
gift by a Hindu will to persons, not in existence at the testator’s death, 
is void both before and after the Hindu Wills Act. 


-R. 

1862 


R, Hemangini Pasi v. Nobin Ohand Ghose, 8 G. 786 (799) —11 O.li.R. 370.— 
The Tagore case sited as an example of a case where the testator expressly 
^ wished that the legacy sbonld become payable after his death. 
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—R. Raiiu IjbX Sett v* Knoai Sett, 12 C* 663.“Where the icteDtioD of a 
donor is to make a gift to two persons capable of taking, although it ia hie 
1886 intention that other persons unborn at the date of the gift should, when 
they are born, come in and share therein, the part of the gift which ia 
capable of taking effect should be given efiect to, notwithstanding that the intention 
of the testator cannot be carried out in its entirety* “Where there is a bequest 

to a class some of whom are, while some others are not, in being at the] death of the 
testator, it should enure for the benefit of those that are capable of taking* 

-R, Jitu Lai Mahta ti. Binda Bibi, 16 C* 549 (555).—The rule in the Tagore 

case (Sup* Vol, I* A. 47) to the effect that a person capable of taking under 
1889 a will, must, in fact or in contemplation of law, be in existence at the 
death of the testator is satisfied where a lineal descendant of the legatee is 
in existence at the death of the testator, though the legatee predeceased the testator; 
the legatee being, under such circumstances, considered to be in existence, in contem¬ 
plation of law (as provided in S. 96 of the Indian Succession Act, X of 1665), at the 
death of the testator* 

-R* Chukkun Lai Roy v. Lalit Mohan Roy, 20 C, 906.—See under HINDU LAW 

1893 (GIFT), No. 115, 4 C, 23«5 I.A. 138, injra. 

-R. Monohur Mukerji u. Kasiswar Mukerji, 3 C.W.N. 478.—fleJd, that thia 

case came under S. Ill of the Succession Act, and the gift over, that is, 

1897 the legacy to Monohur, could not take effect as the specified uncertain 
event contemplated did not happen before the period of distribution, and 

that Kasiswar took an absolute indefeasible estate in the legacy. 

-R. Amrito Lall Dutt v, Surnomoni Dasi, 25 C. 662 (687), as to the mode of 

1898 construing a Hindu will. 

-Cons. Rai Jatindra Nath Chauduri t*. Amirta Lai Bagchi. 5 C.W N. 20.—A 

Hindu widow adopting a son under the authority of her deceased husband, 

1900 upon the death of a son begotten or adopted whose estate she inherited as 
mother, divests herself of that estate by the act of adoption in favour of 

the son last adopted by her, and such son takes the estate immediately on adoption. 

-Appl. Rojomoyee Dassee v. Troylukho Mohiney Dassee, 29 C. 260*6 C.W.N. 

267.—The rule laid down in the Tagore case, as regards gifts to persons 

1901 who are not in existence at the time when the gift takes efiect, applies in 
the case of a juridical person such as an idol. Where a gift is made to a 

class of persons some of whom are incapable of taking, the disposition fails as to all* 
The rule applies even though all the members of the class are born before the gift takes 
efiect, if it was antecedently possible that they might have been so born, and the fact 
that the gift might have included objects too remote is fatal to its validity irrespective 
of the event. 

-R. Alamgir Khan v. Kamrunoissa Khanum, i C.L.J. 442 (456).-The ruling 

1902 Tagore case is applicable to a hereditary office and endowment as 
well as to other immoveable property, 

1902 -R. Nistarini Dassi v. Nundo Lai Bose, 30 C. 369 (386). 

-F. Srimati Punnabati v. Rajah Pudmanund, 7 C.W.N. 838 (541).—ETeM that 

1903 the grantee in this case bad only a life-interest under a mokurari lease. 

-R. Barat Ohandm Mullick v. Kanai Lall Ohunder, 8 C.W.N. 266.—A Hindu 

1903 can create a life-interest in bis estate. 


1902 


1902 


1903 


1903 
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Manorama Dassi v. Kali Cbaran Banerjee, 31 C> 166—8 C.W.N* 273.'~A 
bequest to the testator’s poor relations and dependents and servants is a 
valid charitable bequest. 

Ferkash Lai v. Rameshwar Nath Singh, 31 C. 561 (569).—The Tagore 
case was relied on as au authority for the proposition that “ estates tail 
male cannot according to Hindu Law be created either by will or gift.” 

Bhagabati Barmanya v. Kali Charan Singh, 32 C. 992 = 9 C.W.N. 749 = 
IC.L.J. 482.—With certain welUknown exceptions pointed out in the 
Tagore case, no gift by a Hindu can be valid, unless it is made to a 
person or persons in existence. But there is no rule of Hindu Law to the 
eSect that a gift inter vivos or bequest to a class of persons some of whom are incapable 
of taking, by reason of the rule that a gift is valid only if it is made to a person sentient 
and capable of taking, is void also as regards those who are sentient and capable of 
taking. 

-Expl. Harek Chand Bahu o. Bijoy Cband MahaUb, 2 C.L.J. 67 (92) = 9 C- 

W.N. 795.—The proposition that, although a son when adopted enters at 

1905 onco into the rights of a natural born son, his rights do not relate back 
to any earlier period, is not inconsistent with the observations of the 

•Judicial Committee in Tagore v. Tagore, “ Such child may be provided for as a person 
whom the law recognises as in existence at the death of the testator, or to whom by 
way of exception, not by way of rule, it gives the capacity of inheriting or otherwise 
taking from the testator, as if be existed at the time of the testator’s death having 
been actually begotten by him.” 

—D. Bisseswar Prasanna Sen v. Bhagabati Prasanna Sen, 3 C.L.J. 606 (614).— 
Where a testator’s will provided that the senior in age among his lineal 

1906 descendants and heirs was to take charge as skebaii of trust-property, and 
it was contended that the gift was bad as the senior in age amongst the 

lineal descendants might not be in existence at the death of the testator, the principle 
of the Tagore case was held not to apply. 

-Appl. Manikyamala Bose v. Nand Kumar Bose, 33 C. 1306 = 4 G.L.J. 357 = 11 

G.V.N. 12.—Where a testator left an adopted son and gave authority to 

1906 his widow to take three sons in adoption, one after the death of another, 
and the will contained a provision that the adopted son shall succeed to the 
estate on the death of the testator and that on the death of one adopted son and until the 
adoption of another son, the estate shall remain in the ownership and possession of the 
widow as ordinary heir, the estate to vest in the adopted son immediately on adoption, 
it was held that the adopted son would take not a life-interest, but an estate of inherit¬ 
ance subject to the condition of defeasance and that the executory gift over did not take 

Purnaohandra v. Gopal Lai Sett, 8 C.L. J. 369.—Where the term ' malik ’ 
is used in a will, its precise meaning is to be determined by the context 
and with reference to the other clauses of the document, 

Janeswari Babuasin v. Ekradeswar Singh, 3 Ind. Gas. 207 (211).—On the 
subject of making habuana grants limited to the grantee and bis male des¬ 
cendants in the male line. 

Bbupati Nath n.Ram Lai Maitra, 14 C.W.N. iB=10 C.L.J. 358 (F.B.) =3 
Ind. Cai. 642—The rale which requires that, for the validity of a gift, the 
relinquishment most be in favour of a sentient being, does not apply td 
bequests to trustees for the establishment of ast itnage for the worship of 
aHindadeity after the testator’s death. Such dispoeitum is fora religions purpose 


effect. 

-R. 

1908 
-R. 

1909 

-R. 

1909 


-R. 

1903 

-R. 

1904 

-P. 

1905 
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and is valid under Hindu Law. {25 C. 405 = 2C.W.N. 295 ; 29 C. 260 = 6 C.W.N. 267 ; 
30 C. 521=7 C.W.N. 121, overruled.) 


—R. 
1910 

—R. 

1910 


Kandarpa Natb Gbose v. Jogendra Natb, 12 C.L.J. 391=6Ind. Cas. Hi .— 
No effect can be given to a clause in a will wbicb provides that tbe rever¬ 
sionary beits of tbe testator should not obtain bis property. 

Nafar Chandra Kundu v. Batnamala Debi, 7 Ind. Cae. 921.—Regarding 
the validity of a direction for accumulation and the validity of a bequest to 
wife of son when married. 


1884 
-R. 


1869 


MADRAS. 

R. Minaksbi^v. Virappa, 8 M. 89.—According to the Hindu Law which obtains 
in the Madras Presidency, the right of a son in the womb cannot be de¬ 
feated by a will or gilt. 

Mangamma v. Padmanabbayya, 12 H. 393 (400}.—A karar was executed to 
the father of S. It provided that the father should deliver over the pro¬ 
perty devised to S, on the latter attaining majority and that if S should 
die issuetess, the brothers of S, if any, then living should take and none 
else. S died issueless after attaining majority. Held, that S's elder brother, who was 
in existence at the date of the gift was entitled to succeed, since he was a person in exist¬ 
ence at the date of the gift and capable of taking. 

-R. Krishna Ayyan v. Vythianatbayyan, 18 M. 252.—In this case, it was 

found that the intention of a testator was to give his estate absolutely to 

1894 his daughter and her descendants for ever, though the deed of gift con¬ 
tained certain restrictions on the mode of enjoyment and the power to 
alienate. The daughter had no sons at the date of gift. The testator and the daughter 
dying afterwards, the sons of the daughter claimed the estate. Held that, as the con¬ 
veyance was absolute to the daughter aud her sons, after the donor’s death, tbe gift was 
not void as being in favour of unborn persons, but that the daughter’s sons were entitled, 
as heirs of their mother, to claim the estate. 

-R. Ramasami Pathar v. Chinnan Asari, 24 M. 449 (469).—The power 

of a Hindu to transfer property has to be regulated by Hindu Law, and no 

1901 Hindu can, either by act inter vivos or by will, make a gift in favour of 
a person not in existence at the time when the gift is made or at tbe death 
of the testator, as the case may be. 

-R. Vidyapurna Tirtha Rwamiv. VidyanithiTirtha Swami, 27 M. 435 (448).— 

Tbe Tagore case cited to show that ' Trusts ’ in the ordinary sense 
were not unknown to Hindu Law. 

F. Yetbiiajulu Naidu v. Mukunthu Naidu, 28 H, 363 (376) =15 U.L.J. 299.— 
Tagore case followed with reference to the observations as to the position 
of an adopted son in 9 B.L.R. 377 at p. 397. 

-R. Ranganadha Mudaliar v. Baghirathi Ammal, 29 M. 412 (418)=1 M.L.T. 

227.—A passage in 9 B.L.R. 377 at p. 400 indicates that their Lordships 

1906 of the Privy Council entertained some doubt as to whether it was essen¬ 
tial in all cases that the donee should be in existence at the date of tbe 
settlement. 

-R. Audipuranam v. Appusundaram. S M.L.T. 103=2 Ind. Caa. 311.— Held. 

that the intention of the testator was to provide that the estate should be 

1907 enjoyed by the three devisees and their descendants as long as any of 
them existed ; and this in effect established a line of descent unknown to 

law. Hence the limitations contained in the will were void, at any rate beyond the 


1904 


1905 
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lifetime of the devisees, so that, oq the death of the last survivor, tho heir'of the 
testator would be entitled to succeed as on an intestacy. 


BOMBAY. 


-R. Balkrishua Trimbak «. Savttribai, 3 B. 51 (56).—The effect of a Hindu 

son relinquishing, for a consideration, his share in the property of his 
1878 lather, is to place the father in the position of a separated member, cap¬ 
able of alienating bis share by will or otherwise. 

— R, Baskarappa v. Collector of North Canara, 3 B. 452 (626). 

-R. Erasha Kaikhasru v, Jetbai, 4 B. 537 (543).—A testator cannot, 

1880 by the mere use of negative words, unaccompanied by any effective dis¬ 
position of his property, alter the course of succession prescribed by law. 

_R. In re Kab.andas Natrandas. 5 B. 154 1163}.—The law of family and 

1881 succession is not modifiable by the disposition of any person. 


_.R. Sir Mangaldas Nathubhoy y. Krishnabai and Bbagvandas Pranjivandas, 

6 B. 38.—The doctrine that only a person, either in fact or in contem- 
1881 ptation of law, in existence at the death of a testator, can take under his 
will, IS a general principle of Hindu law applicable as well to Hindus 
governed by the law of the Milakahara as to those governed by the Dayabhaya. 



1883 


-R. 

1884 


-R. 

1885 


Ramlinga Khanapure v. Virupakshi Khanapure, 7 B. 538 (541).—The 
ownership of a joint tenant cannot be tied up so as to create a perpetuity ; 
an agreement between Hindu co parceners never to divide co-parcenary 
property is, consequently, invalid. 

Abdnl Cadut Haji Mahomed y. C- A. Turner, 9 B. 158.—The rule that a 
bequest to persons not in existence at the death of the testator is invalid, 
is applicable to Mahomedans. 

Jairam Narrouji v. Kuverbai, 9 B. 491 (509).—If an estate were given to a 
man simply, without express words of inheritance, it would, in the absence 
of a conflicting context, carry by Hindu Law an estate of inheritance. 


1887 


_R^ Jugmobandas Mangaldas v. Sit Mangaldas Nathubhoy, 10 B. 528 (552).- 

Under Hindu Law, a man may alienate hia property by will to the same 
1886 extent, as he may by a gift inter vivos ; and a gift by will is, until 
revocation, a continuous act of gift up to the moment of death, and then 
operates to give the property disposed of to the persons designated as beneficiarieB ; they 
take, upon the death of the testator, as if he had given the property during bis lifetime. 

R Karsandaa Natha y. Ladkavabu, 12 B. 185 (198).—A gift or devise in 
favor of persons, who ate not bora at the death of the donor or testator, 
is void. 

_VuUubhdas Damodhat v. Thacker Gordhandas Damod^r, 14 B. 360 

—Where a will after making several dispositions recited as follows : 

1890 “ 1° manner moneys are to be paid as long as there may be son's 

heirs in my family.- And when there may be no son, (t.s.) male as heir 
in my family, the whole property shall be all used on religious and charitable aocount, 
as stated below.” Beld that the gift was void. 

_S. Javerbai y. Eablibai, 18 B. 326 (382); on appeal: 16 B. 492.—Point 

1890 saine CM *vp''<** 
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-R. Bai Mamubai v. Dossa Morarji, 15 B. 443 (450).—There a Hindu directed 

by his will that his daughter should take certain property, that, after her 

1890 death, her children should take the same, and that, in the event of her 
dying without issue, the same should go to any body to whom the 

daughter might, by her will, devise it. The daughter had no issue at the death of the 
testator. Eeld, that the bequest in favor of the children of the daughter born after the 
testator’s death was void because they were not in being at his death : but that the 
direction that the property should go to whomsoever the daughter might, by her will, 
devise, amounted to an absolute gift in her favor and that it was valid. 

-R. Krishnanath Natayan v. Atmaram Narayan, 15 B. 543 {848).— Held, on 

a construction of the will iu this case, that the benefit which each 

1891 member of the class was to take was in no way dependent on the number 
of the children, that each had a distinct and independent right, and that 

the number of persons who might ultimately belong to the class was in no sense 
regarded as a criterion of the interest which each was to take. 

-R, Mangaldas Parmaoandas v. Tribhuvandas Narsidas, 15 B. 632 (656).—If 

the primary intention of a testator were that all the members of a speci* 
1891 fied class should take, and his secondary intention were that if all could 
not take, those only, who could, shoud do so, and there is, at the death of 
the testator, one member of the specified class who could take, it might be inferred that 
the testator intended that such member should take it, rather than that his intention 
should be defeated altogether. 

Khimji v. Morarji, 22 B. 533 (538).—A bequest to a class, of which some 
members are not in existence at the testator’s death, would be bad if the 
intention of the testator is found to be to benefit the class as a whole. 

Gordhandas v. Bai Ram Coover, 26 B. 449 (468) = 3 Bom. L.R. 857 
(866).—The Courts, in construing a will or deed of trust, must have 
regard to the intention of the testator or settlor and give a benignant 
construction. 

Chiman Rao v. Rambhau, 4 Bom. L.R. 608 (810).—A devise in a will, via; 
"the houses described in the memo marked A, I give after my decease to 
my son Rambhau and to the sons and grandsons that may hereafter 
be born to him,” was held to give an absolute estate to Rambhau* 

Sagun Balktishna v. Kaji Hussen, 27 B. 500 (Oil) = 5 Bom. L.R. 803. 
--Where the alienation of a trust property is made in violation of the 
trust, limitation would run against the trustees from the date of the 
alienee’s obtaining possession. 

——R. Pawadewa v. Venkatesh Hanmant, 10 Bom. L.R. 559=33 
B. 455. 

ALLAHABAD. 

Bhairo v. Paramesbri Dayal, 7 A. 616 (519).—The words ‘generation 
after generation,’ in a deed confer an absolute heritable estate. 

Jagwant Singh v. Silan Singh, 21 A. 285 {287)==19 A-W.N. 66. An 
admission on a point of law is not an admission of a ’ thing’ within the 
meaning of S. 115 of the Evidence Act, so as to constitute an estoppel. 


-R. 

1897 
-R. 

1901 
-P. 

1902 

-R. 

1903 

1908 

-R. 

1885 
-R. 

1899 


OUOH. 

-R. Narayan Singh u. Lai Ramesh Singh, 11 O.C. 271.—A person capable of 

taking under a will must be such a person as could take a gift inter vivos, 
1906 and therefore must either in fact or in contemplation of law be in exist¬ 
ence at the death of the testator. 
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PUNJAB. 


1903 -R> Gurmukh Singh v. Sundar Singh, 49 P.R. 1903. 

1903 -R. Mussammat Baoo v, Fateh Khan, 48 P.R. 1903 (F.B.). 

(115)- Will—Grant of taluk— Construction of sanad. S. 0., a 

Hiudu. granted a tahtk to his sister, K, by a sanad in the 
(1878) following terms: " You are my sister: I accordingly grant 

you as a taluk for your support the three villages, H, F, and 

K, belonging to my Zemindari, with all rights appertaining thereto, at 
a tahut jama of Rs. 361. Being in possession of the lands, and paying 
rent according to the tahut jama, do you and the generations born of your 
womb successively {santan sreni kretne) enjoy the same. No other heir 
of yours shall have right or interest.” At the date of tlie sanad, K had 
one child, a daughter C. She had afterwards a son, who died in her 
lifetime without issue, but whose widow, by his permission, adopted, 
after bis death, a son C. L. K, held undisputed possession of the taluk 
during her lifetime, and by her will devised it to C., her daughter, and 
C. Ij., her grand-son by adoption, in equal moieties. On K’s death, 
H. C., as heir of his father S. C., took possession of the tahik. Where¬ 
upon C. and C. L., claiming under the will of K., sued for possession. 
Held, by the Court of first instance that C took an absolute estate 
under the sanad on the death of her mother K., but that, having elected 
to take under her mother’s will, and to admit the co-plaintiff C. L. to a 
half share in the estate, both plaintiffs were entitled to maintain the 
action. Held; by the High Court on appeal, that C, having been born 
before the date of the sanad, took under it a life-interest of the taluk 
in succession to the life-interest of her mother; but that, as the plaintiffs 
had not sued in respect of the life-interest, but claimed under the will 
of K., which she was incompetent to make, the suit must be dismissed. 
Held, by the Judicial Committee of the Privy Council, that the earlier 
words of the sanad, when read together, were to be taken as conferring 
an absolute estate on K.; and that the effect of the concluding words, 
” no other heir of yours,” <fec., was to make the absolute estate before 
given defeasible in the event of a failure of issue living at the time of 
K’s death, in which event the estace was to return to the donor and his 
heirs; but, as that event bad not occurred, it followed that K. took an 
estate which she could dispose of by will, and, consequently, that the 
plaintiffs were entitled to succeed in their suit. Bhoobun Mohini Debia 
V. Hurrisk Chunder Chowdhry ... 2C.L.R. 339 = 4 C. 23 = 5 I.A. 138= 


PRIVY COUNCIL. 


3 Sar. 815=3 Suther. 537. 


NOTES. -Ramlal Mookerjee v. Secretory of State, 7 0. 304 (314) = 10 

C.L.R. 349= 8 I.A. 46.—It could not be disputed that a gift by will upon 
1881 an ereot which is to happen, if at all, immediately on the close of a life in 
being, to a person in existence, and capable of taking under the tnilf at the 
testator's death, was good and valid under the Hindu Law. 

96 
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-R. & D- Tarokessur Roy v. Soshi Shikhuressut Roy, 9 C. 952 = 10 I.A. 51 = 13 

C L.R. 62.—For particulars of this case, see HINDU LAW (WILLS), 
No. 487, injra. 

-R, Kristoromooi Dasi v. Narendra Krishna Bahadur, 16 C. 383 = 16 I.A. 29 

(P.C.).—It is competent to a Hindu testator to provide for the defea- 
1888 sance of a prior absolute estate contingently upon the happening of a 
future event. 

-D. Pudmanund Singh u. Hayes, 28 C. 720=28 I.A.152=8 Bom. L.R- 803 =5 

C.W.N. 806.—On the ground that, in that case (5 I.A. 138), no previous 
1901 life-estate had been given to the person, who was held to take an absolute 
estate and there were no words against alienation. 


CALCUTTA. 

-R. Gour Monee Debea w. Krishna Chunder Sannyal. i C. 397 (401).—The word 

1878 “ issue ” includes ofispting of both sexes. 

-R. Kherodemoney Dossee v. Doorgamoney Dossee, 4 C. 455 (474).—A bequest 

by a Hindu, to a class of persons, some of whom are not in existence at the 
1878 date of the testator’s death, is wholly void ; and the fact that some of the 
class are then living and capable of taking, will not enable the class to 
open out and let in any after-born members of the class. 

-R. Ram Lai Sett v. Kanai Lai Sett. 12 C. 663 (685).—See same case under 

1886 No. 114, at p. 772, supro. 

_R. Chukkun Lai Roy v. Lolit Mohan Roy, 20 C. 906.—The words putra 

poulrade hrame ’ in a Hindu Will, are words of general inheritance, and, 
1893 in tbe absence of a contrary intention being shown, would convey an 
absolute estate. 

-R. PerkAsh Lai v. Rameshwar Nath Singh, 31 C. 561 ( 569 ).—Although the 

words in a grant such as “from generation to generation,” “putra 
1904 poulrade krame” and “ santana sreni kranie" have been held to convey an 
absolute estate of inheritance, such law is liable to be overridden by 
custom. Where an established custom ascribes to the words the meaning of lineal male 
descendants, such custom will have to be given effect to. 

-R. Kishori Moban Sanyal r. Shib Chandra Lahiri, 7 C.L.J. 291 (293). The 

words “inUra poulrade sanfan ” (sons, grandsons and the like issue) have 
1907 a defiuite and well-ascertained meaning, and mean all the heirs male and 
female, though the two heirs expressly mentioned ate tbe first two of the 

male heirs. 


MADRAS. 

-R. Mangamma v. Padmanabhayya. 12 M. 393 (398).-See same case under 

1889 9 B.L.R. 377, No. 114, at p. 774, supra. 


BOUBAY. 

1890 -R. Javarbai v. Kablibai, 18 B. 326 (335). 

_F. Chimanrao u. Rambhau. 4 Bom.L R. 508 (510).-See same case under 

1902 9 B.L.R. 377, No. 114, at p. 776, supra. 


SINDH. 

_R. Goverdhandas u. Vantbai. 1 S.L-R. 211 (2i7).-If an absolute estate be 

clearly given, and words ate euperadded restricting tbe power of aUenation, 
1906 or imposing any other restriction which is repugnant to the estate given, 
the restriction should be rejected. 
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♦ 

(116)- Construction of gift — Resumption—Tribal custom—Evidence 

of intention .—In view of the circumstances under which an 
(1883) oral lease of villages at a favourable rate of rent, and of in¬ 
definite duration, was made by the proprietor, a taluqdar, in 
favour of her daughter, it was held not to be a lease for life, but to be 
resumable at the lessor’s pleasure. The parties belonged to a tribe 
(Ahban) appearing to be Mahomedan, but, in regard to inheritance and 
maintenance, having customs of its own, which permitted the resumption. 
There was no evidence of the lessor’s intention contemporaneous with the 
making of the lease: but her will, executed within two years after, 
and made known to the Government,to show the future succession bo the 
taluq, contained a bequest of the same villages to the lessee, with express 
reservation of power to alter this disposition. Held that this was evidence 
bearing on the question of intention. Najb-m Bibi v. Chand Bibi ... 

13 C.L R. 401 = 10 C. 238= 10 l.A. 133 = 4 Sar. 472 = R. & J.’s No. 74. 


189S 

1902 


OUDH. 

NOTES.-R. Gandbarp Singh v. Thakar Nitman Singh, 4 

O.C. 214 (223). 

-R. Amit Hasan Khan v. Harpal Singh. 5 O.C. 97 (101) 


( 117 )- Condition subsequent—Void condition .—To a gift divesting 

the donor of all his interest in certain property, a condition 
(1883) cannot afterwards be attached. Where a gift, completed by 
transfer, rested on a valid consideration at the time when it 
was made, held that, even assuming that a condition could be afterwards 
imported into the transaction, and that condition an immoral one, this 
would not invalidate the gift; the general rule of law being that a gift to 
which such a condition is attached remains a good gift, while the condi¬ 
tion is void. A gift of village was complete, being followed by transfer of 
possession. Afterwards, in a petition to the Collector for dakhil Jckarif 
between the parties, the donor, stating the gift, added that it was on 
certain conditions. Held that the petition must be treated as ineffective 

for the purpose of adding any condition. Bam Sarup v. Bela ... 

6 A. 313=] 1 LA. 44 = 4 Sar. 493. 


(118)-- Gift—Transfer of shares in joint family-estate by the head of 

the family and his sons to minor grandson—Construction of gift, 
(1884) partial failure not invalidating the whole .—In a joint family, 
nnder the Mitaksbara, consisting of a grandfather, his son, and 
that son’s son, in pursuance of a family arrangement, the first, with the 
consent of the second, made, by deed, a gift of the whole of the ancestral 
estate to the third, including with him possible brothers that might be bom 
thereafter. The father, in lieu of bis share in the ancestral estate, received 
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• 

money for the payment of debts incurred by him. Possession was given to 
the minor, through his mother, appointed by the deed of gift to be his 
guardian. The minor then died, and the mother retained possession. 
The family-estate, on the death of the grandfather was attached by one 
of the father’s creditors who held a decree against him ; and in a suit to 
avoid the deed of gift, it was held that the transfer to the minor, having 
been made in good faith and for good consideration, was valid ; and that, 
though the gift to possible brothers could not take effect, the gift by the 
head of the family with the consent of the son to the next generation, of 
which the only existing member, viz., the minor grandson, was put into 
possession, was valid. It was not a partition, for (according to the Mitak- 
shara, ch. I, s. v., verse 31) there could be no partition directly between 
grandfather and grandson while the father was alive. But it was a family 
arrangement partaking so far of the nature of a partition that the father 
received a portion, aud, quoad ultra, the grandfather surrendered his 
interest to the grandson. Rai Bishenchaud v. Asmaida Koer ... 

6 A. 560^11 I.A. I64»4 5ar. 512. 

PRIYY COUNCIL. 

Notes, -R. Baikishori Dasi v. DobeDdranath Sircar, IS C. 409 = 15 1.5. 

1887 37.—For particulars, see case under HINDU LAW (WILLS), No. 499, infra. 


CALCUTTA. 


-R. 

1886 

-R. 

1897 


Ram Lall Sett v. Kanai Lai Sett, 12 C. 663 (664).—The part of a gift, 
which is capable of taking effect, should be given effect to, notwithstand¬ 
ing that the intention of the donor cannot be carried out in its entirety. 

Bhoba Tatini Debya u. Peary Lall Sanyal, 24 C. 646 (660) = 1 C.ff.N. 
378.—A bequest to a class, some of whom may come into existence after 
the testator’s death, is valid. 


— F. Rameshwar Prosad Singh v. Lachmi Prosad Singh, 31 C. Ill (127).—The 
mere fact of some of the restrictions and qualifications in a will being 
1903 void cannot affect the validity of the arrangement under which an estate 
was conveyed by it. 

-R. Bbagabati Barmanya v. Kali Charan Singh, 32 C. 992 (1011)=9 C.W.H. 

749 = 1 C.L.J. 482.—The proposition that a gift must fail in its entirety 
1905 because effect cannot be given to a part and that some person or persons 
whom ihe donor never intended to benefit should receive the entire 
property covered by the gift to the exclusion of the intended donees is repugnant to 
Hindu notions. It obviously defeats the intentions of the testator. 


MADRAS. 

-D. Manjamma u. Padmanabhayya, 12 M. 393 (3S9).—Whereas, in Rai Bishen 

Chand V. Mussamut Asmaida Koer (11 I.A. 164), there was a present gift 
1889 to a living designated person capable of taking, followed by actions of a 
kind, which even without a deed might have worked a transfer of property 
in India, in this case (12 M. 399) the gift was contingent to a class of persons to be 
ascertained at the death of S. without issue (which might or might not occur)—a gift 
to such lawful male issue as might be living at the death without issue of S., who took 
only a life-estate. 
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1891 


1891 


BOUBAT. 

—B. Javetbai w. Kablibai, IS B. 326 |334).-“The reasoning based on Eoglisb 

1890 contained in the Indian Succession Act are not applic¬ 
able in cases of construction of Hindu wills. 

-R. Krisbnanath Narayan v. Atmaram Narayan, 15 B. 543.—In this case a 

question was raised whether the above case (111.A. 164} has not overruled 

1891 Soudaminey Dossee’s case (2 C. 262) and the case of Kherodemoney 
Dossee, 4 C. 455> but was not decided. 

-R. Apaji Narhar Kulkarni w. Raracbandra Ravji Kulkarni, 16 B. 29 (34) 

(F.B.).—A statement of law regarding partition in 6 A. 560 was not neces- 

1891 sary for the decision of the case and cannot be regarded as more than the 
expression of an opinion by the Privy CouTicil. 

-R. Tribhuvandas Rultonji Mody f. Gangadas Tricumji, 18 B. 7 (12).—If 

there is a person, in existence at the time of the gift, capable of taking, 

1893 and whom undoubtedly the donor intends to benefit, be is entitled to take, 
although others of the same class subsequeutly come into existence, whom 
the donor meant the gift also to benefit, but who cannot take, because of their non-exist¬ 
ence, at the date of the gift. 

--R. Sadasbiv Vaman Dbamankar t). Trimbak Divakar Karendiknr. 23 B. 14$ 

(173).—A release by a Hindu minor can in certain cases be upheld as a 
family arrangement. 

*—R. Gordhandas Sundardas v- Bsi Ramcooverbai, 3 Bom. L.R. 857 = 26 B. 

449 (467*.—The member of the class who can take must take, unless the 

1901 Court is satisfied, on the deed or will, that the settlor or testator intended 
that the class, and not any individual member thereof, should take. 


1893 


1898 


1901 


1907 


Pandharinatb Vi.shvanath v. Gobind Shivram, 32 B. 59 (74) =9 Bom. 
L.R. 1305. 


-R. Sbivajitao Madbavrao v. Vasantrao Madbavrao, 10 Bom. L.R. 778 (780) 

1908 =33 B. 267. 

CENTRAL PROVINCES. 

1909 -R. Moti V. Kanhya, 5 N.L.R. 181=4 Ind. Cas. 797. 


(119)- Gift—Construction of gift as to quantity of estate given 

Limitation Act {XV of 1877), Sch. II, Arts. 134, 144 _ Gift 

(1884) when operative without delivery of possession .— The rule as to 
the construction of the language in •which a gift is made, 
independently of the Transfer of Property Act (TV of 1882), which may, 
or may not, have been expressed so as to lay down, in favour of absolute 
gifts, a rule more positive, is that indefinite words of gift are calculated 
to convey all the interest of the grantor, it being also necessary to read 
the whole of an instrument in order to gather the intention. A gift 
being thus expressed, “ I put a stop to my interest in those taluqs, and 
withdraw my enjoyment thereof, and I make them over to you; held 
that this must be read with what preceded it, viz., “ in order that you 
may perform those religious ceremonies, celebrate the festivals satisfac¬ 
torily, and may provide for your own support, by having the property 
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under your authority and control ” ; and that the words of gift must be 
taken to be limited by the purpose of the gift; the whole taken toge 

showing that the donor's intention was that the donee should take the 

property for life only. BeU, also, that, consistently with the authori- 
Ls in the Hindu law, a gift, where the donor supports it, the person 
who disputes it claiming adversely to both donor and donee, is not in¬ 
valid for the mere reason that the donor has not delivered possession 
and that, where a donee or vendee is, under the terms of the gift or sale, 
entitled to possession, there is no reason why such gift or sale, though 
not accompanied by possession, whether of moveable or 
property (where the gift or sale is not of such a nature as would make 
the giving effect to it to be contrary to public policy), should not operate 

to gWc he donee or vendee a right to obtain possession^ 
mLkv.Kanl^avaLalFandit ... . 1 C. U. - .1 ..A. 218-4 Sar. 578. 

PRIVY COUNCIL. 

_R Mahomed Buksh Khan y. Hosseini Bibi, 15 C. 684 = 15 LA. 81. 

-For particulars, see under Mahomedan LAW (GIFT). No. 26. i»/m. 

CALCUTTA. 

_R, LakBhimoni Dasi Nittyananda Day, 20 0. 464 

1892 caL into force,-and the donee brought the suit for f 

after the donor's death. The donor, being in possession at the date the 

nift did not deliver it to the donee ; but, sometime after the date of the gift, he dehv« 
efnosUn to the defendants to whom he sold the properties. Under ^"ch o.rcum 
stances, the plaintifi's suit was dismissed, there having been no acceptance P 

of the subject of gift, oc delivery of possession by the donor. 

-K. Ram Chandra Mukerjeev. Singh. 27 C. 242 (249).-A^ 

moveable property, followed shortly afterwards (pursuant to the t 

1899 the gift) by mutation of names without any objection ® deliver 

donor, is not invalid for the mere reason that the donor did not deliver 

actual possession. 

D. Mohendra Nath y. Kali Prashad. 30 C. 265 (275).-Oo ^ 

11 C. 121 w.as a case in which the donor s title to t e an 

in question, 

R Khobhari Singh n Ram Prosad Rai, 7 C.L.J. 387 ( 394 ).-Under S. 27 of 
““Revenuetle Daw, the title antomatioally vests in ‘b^P-" 

1907 the Revenue sale by reason of the sale and and^onclusWe. even 

It becomes complete as soon as the sale became n 
though possession is not obtained. The certiecate of sale does not create title. 

merely evidence of title. MADRAS 

_R. Ambalavana n. Bappu Row, 9 M.D.J, « f 

Judicial Committee in U C. 121 at page 131 do not support h^oon ^ 

1899 that their Lordships have laid down that a P^f ' 

decree is not a purchase within the meaning of Art. 134, Lmlitatio 

(1877). • 


1902 
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BOUBAY. 

R. Ugarchand Manackchaod v. Madapa Somana, 9 B. 324.—The mere fact 
that a person executing a kararnamak was out of possession at the date 
of the document, does not invalidate the kararnatnah. The person claim¬ 
ing under the karamamak may bring a suif for, and obtain, possession. 


-D. Meherali v. Tajudin. 13 B. 156 (159).-The parties were Mahomedans ; 

seisin being absolutely indispensable, under the Mahomedan Law, to 
1888 validate a gift, and it being found, in thiscase. that neither the donor nor 
the donee were ever in possession before or after the gift, it was held that 
the gift was invalid. Compare this case with Mahomed Buksh Khan v. Hosseini Bibi, 
15 C. 684 = 15 I. A. 81. supra, where it has been held by the Privy Council that, in the 
case of a gift by a Mahomedan, the fact of the donor’s having been out of possession 
and therefore not having delivered it tc the donee, did not of itself invalidate the gift. 


-F. BhaskarPurshotamu. SaroRvatibai, I7B. 486.—A father, on hisd«ath.bcd, 

asked his son to execute a deed of gift of certain lands in favour of his 
1892 daughter. A deed was accordingly executed and registered by the son in 
1879 (before the Transfer of Property Act came into force). Later on 
the grandsons (sons of the executant of the deed of gift) sued to cancel the gift on the 
ground that the donee had not obtained possession during the grandfather's life-time 
and that their father bad no right to give such possession. Held, following 11 C. 121 
= 11 I. A. 128, that the gift was valid and that the son (executant of the deed) was 
merely an instrument to carry out the wishes of his father. 


-F. Trikam Madhav Shet u. Hirji Harjivan Shet, 18 B. 332 (336).—Where 

the contest was between a mortgage of 8th June. 1863 (registered on 15th 
1893 September, 1864) unaccompanied with possession and another mortgage 
of 9th May, 1864, accompanied with possession. AeW, following IIC. 121 = 
11 LA. 128, that the former was entitled to priority. 


1894 


'R. Paudu V. Vitbu, 19 B. 140 (144). 


-R. lamal Ramji, 23 B. 882.—This case related to a gift by a Mahomedan 

It was held that lie. 121 = 11 I.A. 128. was inapplicable thereto, and 

1699 that, in order to constitute a valid gift, under the Mahomedan Law, the 
donor should be in actual or constructive possession and give such posses- 
sion to the donee, mere registration not being sufficients 

-Appl. Virabasappa 6m Cbaodramappa Pattan Shetti v. Muniappa bmlrapna 

Pattan Shetti. 2 Bom.L.R. 69 (71).-A gift without possessioo is valid and 

1899 entitles the donee to maintain a suit for possession, provided the donor 
was not in possession at the time of the gift. 

-R. Gordhandas w. Bai Ramcoover. 26 B. 449 (171)=8 Bom.L.R. 857.-A deed 

1901 iooperative inasmuch as possession of the trust 
properties was never in fact given to the trustees or any of them. 

-Bzpl. Joitacam Ramkrisbna v. Bamkrishna Nandlal, 27 B. 31 ( 87 ) »4 Bom 

L.R. 7M,-The effect of the decision in 11 0. 121 is to recognize that as 

1902 between a donee and a stranger, a gift may be vaUd, though at the time 
the donor may have been out of possession and though the donee mav 

never have obtained possession, provided the donor had done all he could to oomnlete 
the gift. 
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-R. Narayan Venkap v. Laxuroan Sbantaya, 6 BoroX.R. 687 (689) = 29 B. 

52.—Where two deeds bearing difierenb dates are registered on different 
1904 days, the priority is ascertained with reference to the dates of the deed 
and not to the dates of registration. This priority is not affected by the 
purchaser under the later date being in possession, as possession is not necessary under 
the Hindu Law to give validity to a contraot of sale. 


&LLAH&BAD. 

__R. Mannu Singh n. Umadat Pande, 12 A. 523 (527).-Here, the question 

whether the Hindu Law requires transfer of possession to validate a gift, 
1890 and if so. whether such provision has been abrogated by S. 123 of the 
Transfer of Property Act, was left open. 

N.B.-It has to be noted that Dbarmodas Das u. Nisfcarini Dasi, 14 C. 448, 

decides that, assuming that delivery of possession is essential, under the Hindu Law, 
to validate a gift, that law has been abrogated by S. 123 of the Transfer of Property 
Act, under which all that is necessary is a registered deed of gift, whether it relates to 
immoveable or moveable property. No reference is made to 11 C. 121 = 11 LA. 128 

in this case. 


1897 


BURMA. 

R. Maung Law San v. Maung Ka Sin. U.B.R. (1897*1901); 


Yol. 11,573 (578). 


CENTRAL PROVINCES. 


-Expl. Mt. Sani«. Pancham Patil, 5C.P.L.R. 63 (64).—In order to constitute a 

valid gift under the Hindu Law. possession should be given to the donee. 
1891 and the rule is not altered by the Transfer of Property Act. In 11 0. 

121, the Privy Council acknowledged that, among Hindus, a gift would 
not be valid unless accompanied by possession, but/ic/d that a gift, where the donor 
supports it, the person who disputes it claiming adversely to both donor and donee, is 
not invalid for the mere reason that the donor has not delivered possession. 

-F. KishanRao u. Mt. Rukhma. 11 C.P.L.R. 11 (12).-A gift, where the 

doDor supports it aod the person who disputes it claims adversely to bot 
1897 the donor and donee, is not cinvalid for the mere reason that the donor 
has not delivered possession. 


OUDH. 

Ig 99 -R. Mata Parshad v. Musammat Audan Kuar. 3 O.C. 215 (224) 

PUNJAB. 

1900 -R. Mansabdar v. Nabi Bakhsh, P.L.R., 1900, p. 444. 

-R. Ram Chand n. Devi Chand, 21 P.L.R. 190I.-Under Hindu Law. delivery 

1900 possession is not essential for the completion of the gift; but there 
must be acceptance on the part of the donee. 

-F. Cbaudhry Lilakishen t>. Chaudhry Hoa Bam. 64 P.L.R. 1901=45 

1901.—The primary rule of decision in the case of a gift in the Punjab is 

1901 custom, and according to it possession is ordinarily necessary to complete 
the gift. Under the Hindu Law, if the donor has done all he can to 

perfect his contemplated gift, be cannot be compelled to do more. 
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HINDU LAW (GIFT)—(Conitnwd). 

-R. Mussammat Bano t>. Patoh Khan, 111 P-L.R. 1903=48 P.R. 1903 (F.B.). 

—•The distiDction under the Punjab oustomary law between power of gift 
1903 infer vivos and testation is a matter of degree and form only. Where a 
power of gift is shown to exist, an initial presumption arises that there 
is co-extensive power of testation. 

-R, Sanatan Dharam Sabba, Hoshiarpur V. Musst. Sobhi, 125 P.L.R. 1903=75 

F.R. 1903.—When a gift does not require a writing for its validity and 
1903 is upheld by the donor in Court, the donee’s title cannot be contested by 
third parties. 

-F. Baba Partab Singh v. Patta, 45 P.R. 1906=120 P.L.R. 1906.—Where a 

donor has taken all possible steps to complete a gift-, the non-delivery of 
actual possession is immaterial. 


(120,)- Invalidity of grant, or covenant by grantor, in favour of 

persons unborn, upon a condition which may never arise — Re- 
(1888) straint upon grantor's own power of alienating. —A Hindu 
owner cannot make a conditional grant of a future interest 
in property in favor of persons unborn, who may happen at a future 
time to be the living descendants of the grantees named, to take effect 
upon the occurrence of an event which may never occur. That he would 
thereby impose a restraint, contrary to the principles of Hindu Law, 
upon his own power of alienating his estate, discharged of such future 
interest, is a reason for the invalidity of such grant. The purpose was 
to oblige the grantor and his successors in a Raj estate to give in some 
way or other maintenance to all the descendants of four persons living 
at the date of the grant, by declaring that on the failure of the Eaja of 
the day at any future time to maintain such descendants, the latter were 
to have an immediate right to four of the Raj villages. This might be 
regarded as importing a present assignment to persons not yet in exist¬ 
ence, subject to a suspensive condition, which might prevent its ever 
taking effect; or it might be regarded as a covenant intended to run 
with the Raj estate, in favour of non-existing covenantees, to give the 
villages to them in the event specified. Held that, in either view, it was 
equally ineffectual. Held, also, that the High Court had correctly con¬ 
strued the instrument in holding that the words, “ if ever in the time of 
my descendants you are not provided with means of maintenance,” form¬ 
ed a condition; which also was unfulfilled—the descendants being in 
possession of villages granted to them by the Raja, other than those 
claimed, more than sufficient for their maintenance. Chandi Chum 
Barua v. Sidkestoari Debi ... I6C. 71 = 15 I.A. 149 = 5 Sar, 231. 


MADRAS. 


NOTES.-B. 

1894 partioalara, 


Krishoayyan w. Vytbianatha Ayyan, 18 H. 252 (254).—Poe 
see andec HINDU LAW (GIFT), No. 114, Sup. Vol. I.A. 47. 
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HINDI) LAW {GIFT)—{Conii«t*€c2). 

-R. Ramasami Pattar v. ChiaoaQ Asari, 2i M. 449 (469).—The power ot a 

Hindu to transfer property has to be regulated by Hindu Law, and no 

1901 Hindu can, either by act inter vivos or by will, make a gift in favour of a 
person not in esse at the time when the gift is made or at the date of the 
testator’s death, as the case may be. Thus in this respect the power of a Hindu under 
the Hindu liaw is more restricted than under the English doctrine of perpetuities and 
the corresponding S. 14 of the Transfer of Property Act. 

CALCUTTA. 

-Relied upon. Jagadis Chandra Deo Dhabal v. Satrughan Deo Dhabal, 33 C. 

1906 106S (1078)=4 G.L.J. 238 (246). 

(121)— Gift, loiih condition on failure of issue, to a daughter — Bever- 
sion to the donor's family — Husband's right as heir. —M had a 

(1908) daughter, E, who was married to S in 1868. On the occasion 
of the marriage, M made a verbal gift of a mouza to R, subject 
to a condition that, if she should happen to die without issue, the mouza 
should revert to the Raj of which M was the owner. In 1875, R left for 
good her husband’s house for her father’s. Up to 1880, the father of S 
was receiving rents of the property gifted on behalf of his son. 

In 1883, M executed an ekramama by which be purported to convey 
the mouza to R by way of khoiencha gift " with the same conditions as 
before,” to hold and enjoy the income, etc., subject to the provision that, 
in the event of her dying without issue, the property should revert to him, 
and after him to his heirs. R died without issue. M also died. J, th® 
widow of M, brought this suit for the recovery of the mouza as the heir of 
M, the donor. S contended that the property was given to him for the 
benefit of his wife and hioaself, and alternatively that, on her death, 
without issue, he became her heir and was entitled to the property. 

Held, that the ekramama of 1883 was binding and that S was not 
entitled to the property as heir of R. 

Held, also that, assuming R to have been the absolute owner of the 
property, it would have been competent for her to make a disposition of 
the property, which would have defeated the expectations of her husband, 
and that, in view of the state of feeling existing between her and her hus¬ 
band, she might be easily induced to do so. Shan Shivendra Sahi v. 
Maharani Janki Koer ... 5 M.L.T. 130=36 C. 311= 9 C.L.J. 517 

= 11 Bom. L.R. 759=19 M.L.J. 289=1 Ind. Cas. 126=36 I.A. I. 

(122) -Adoption directed by will of husband of a particular indivi¬ 

dual—Gift--See Hindu Law (Wills), No. 482, 3 I.A. 253. 

(123) -Invalidity of gift to adopted son where adoption fails-- 

Construction— See Hindu Law (Adoption), Nos. 18, 75, 79, 80, and 
Hindu Law (Wills), No. 482. 
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HINDU LAW {GIFT)—{Concluded). 

(]24)-of estate subject to defeasance—Gift over—Donees in exist¬ 

ence at date of gift—See Hindu Law (Wills), No. 490, 16 C. 383= 
16 LA. 29. 

(125) -Gift by sole member to daughter—Powers if exceeded— 

Provision for daughter—What amount sufficient—Interference of Privy 
Council—See Hindu Law (Joint Famicy), No. 227, 31 B. 373. 

HINDU LAW (GUARDIAN AND MINOR). 

(126) - Charge created by guardian against the minor's estate — 

Necessity for the transaction—Fraud and collusion .—In 1850 
(1866) the guardian of a minor (his step-mother) by an ikrarnamah 
among other things, charged the minor’s ancestral estate with 
the payment of Rs. 27,000 in favour of L, the amount of bis alleged claim 
against the estate, respecting which an appeal was then pending, but to 
which estate he was himself a debtor, undertaking at the same time to pro¬ 
secute certain claims against M, L agreeing to advance money for that 
purpose, and to resist certain claims brought by M against the minor’s 
estate. In February, 1851, M, having obtained judgment against the 
estate for Rs. 26,986, and taken out execution thereon, the estate was 
advertised for sale on the 20th of that month. To prevent the sale, L 
advanced the amount of the judgment-debt, and, on the 19th of that 
month, commenced a suit against the guardian, in which he claimed the 
Rs. 26,986, the amount advanced by him, and the Rs. 27,000 agreed to 
be paid him by the ikrarnamah, and the further sum of Rs. 1,354 alleged 
to have been paid by him for the proceedings against M, making together 
Rs.55,341- On the following day the guardian filed a confession of judgment 
admitting the debt, hypothecating the minor’s estate, and undertaking to 
pay the same by instalments, with the exception of the Rs. 27,000, at six 
per cent, interest. The instalments not being paid, L, in 1853. took out 
execution on the judgment, and under the execution put up the estate for 
sale, and became the purchaser himself. 

On the minor obtaining his majority, he brought a suit to set aside 
the sale, impeaching the transaction as fraudulent and collusively obtain¬ 
ed by L from his late guardian. The Courts in India set aside the sale 
upon the ground of fraud, and decreed the restitution of the estate, with 
mesne profits and damages, subject to the re-payment, by way of reduc¬ 
tion, of the Rs. 26,986 at five per cent. Upon appeal, such decree affirm¬ 
ed by the Judicial Committee, first, on the ground that the transaction 
was fraudulent and collusive, and prejudicial to the estate of the minor ; 
there being no evidence to show the necessity for the guardian obtaining 
the pecuniary assistance sought, or to justify her submitting to L’s 
extraordinary terms contained in the ikrarnamah, by allowing, without 
consideration, bis doubtful claim against the minor's estate, to which he 
really was a debtor himself; and secondly, that L, who set yp the 
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HINDU LAW (GUARDIAN AND MINOR)—(ConcZ?td«(f). 

charge, had failed to relieve himself of the burden which the Hindu Law 
cast upon him, of showing that he had, at least, good ground for suppos¬ 
ing that the transaction was for the benefit of the minor’s estate. In 
setting aside the ihrarnaimh and sale, interest was allowed L on the 
Rs. 26,000 advanced by him, at the rate of six per cent., contracted for in 
that instrument, in lieu of five per cent, awarded by the Sudder Court. 

Lalla Bunseedhur v. Koonwur Bindeseree Butt Singh 

2 Sar. 167=10 M.l.A. 454. 

PRIVY COUNCIL, 

Notes, -u. Baboo Lekra) Roy v. Baboo Mehtab Chand, 17 W.R. 117 

(118) (P.C.) = 10 B.L.R. 35 = 14 H.I.A. 393.—When a suit is compromised 
1871 by the guardian of a minor, it lies on the minor seeking to set it aside for 
fraud and collusion to prove his allegations. He must at all events give 
some prima facie evidence before the burden can be shifted. In 10 M.l.A. 454 fraud 
on the part of the guardian was clearly established, 

CALCUTTA. 

-R. & D. Golab Chand Baboo u. Prosunno Coomaree Debia, 20 W.R. 86=11 B. 

L.R. 332.—A decree honestly obtained against a person as sbebait of 
1873 an idol is binding upon his successors. In 10 M.l.A. 454, the decree was 
not honestly obtained but was a consent<decree embodying the terms of a 
fraudulent agreement between the parties, to the prejudice of the minor. 

-R. Bheknarain Singh v. Janak Singh, 2 C. 438 (444).—The case in 10M.l.A. 

454 is an instance of the Privy Council having recognized the authority 
1877 of 6 'M.l.A. 393, in so far as il lay on the alienee the burden of proving 
circumstances justifying the alienation of a Hindu minor's property. The 
same principle was in this case applied to the case of a father’s alienation- 

Sikber Chund «. Dulputty Singh, S C. 363 (379).—A purchaser of a 
minor’s property is bound to make enquiry as to necessity for such alien¬ 
ation. 

BOMBAY. 

Ghitambar Srinivas Chat u. Krishnappa, 26 B. 543 (549).—In the case 
of a sale in execution, mere inadequacy of price apart from the purchaser’s 
participation in, or knowledge of, fraud, is not in itself a circumstance 
sufficient to justify the setting aside of the sale. 

CENTRAL PR0Y1NCE8. 

Jago V. Oodal, 4 N.L.R. 20 (23).—A Hindu step-mother may be guardian 
of her step-son, and .an alienation of the son’s estate by the step-mother 
will bind him if it is for bis benefit or for necessary purposes. 

HINDU LAW (IMPARTIBLE ESTATES). 

1. Custom of descent. 

2. Primogeniture. 

3. Succession. 

4. ‘PoLiEM’ Tenures. 

5. Alienation. 

6. Maintenance. 

7. IMPARTIBILITT NOT ESTABLISHED. 


1879 

-R. 

1902 

-R. 

1903 
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HINDU LAW (IMPARTIBLE ESTXTES)-{Continued). 

1.—(Custom of Descent). 

(127)- Assigiunent of a Eaj by the Rajah in posaession by a deed to 

his eldest son — Custom. —Family usage for fourteen geuera- 
(1855) tioDS, by which the succession to the Raj Zetnindary of 
Tirhoot had uniformly descended entire to a single heir, to 
the exclusion of the other members of the family, upheld. 

A custom for the Eajah in possession, in his lifetime, to abdicate 
and assign, by deed, the Raj title and domain to his eldest son, or next 
immediate male heir, held good, and a deed so assigning the Raj to an 
eldest son (provision being made for Babooana allowances for the younger 

sons), sustained. Baboo Gunesh Duit Singh v. Maharaja Moheshur Singh. 

1 Sar. 521 =2 Suther. 20, 122 = 6 M.LA. 164. 


PRIVY COUNCIL. 

Notes. ~R. Babu Beer Partab Sahee v. Maharaja Bajender Pertab Sabee, 

12 M.I.A. 1 (36).—The title of Raja is not absolutely essential to the 

A 

tenure of an estate as a Raj. 

_R. Rajkishen Siugh v. Ramjoy Surma, 1 C. 186 (192).—Re : the applicability 

1872 of Reg. XI of 1793 to the succession of a well-established Raj. 

CALCUTTA. 

_R, Baboo Teluckdharee Sahee w. Maharajah Rajendar Protab Sahie, W.R. 

1863 Sup. 97 (lOS). 

_Rcl. on- Gitdhari Singh v. Maharaja Luchmessur Singh Bahadur, 9 C.L.J. 

412 (414) ”2 Ind. Cae. 646.—The grant of Parganas by milkiat sanad, by 
1882 way of maintenance of the grantee who was to enjoy the profits, subject to 
payment of the Government revenue through the grantor, the Rajah, did 
not operate to separate the property from the Zemindari. 

_R^ Rameswar Singh v. Jibender Singh, 32 C. 683 (688)^9 C.W.N. 867 

1906 (568-9). 

_Jaoeswari Babuasin v. Ektadeswar Singh, 3 Ind. Cas. 207 (216),—As to 

1909 t)he nature of babuana grants. 

MADRAS 


_.R, Gajapati Nataina Deo Maharajulungaru v Vudayagiti Raja Row Pantulu, 

5 M.H'C.R. 31 (39).—The exemption of impartible estates from the 
1869' general law of partition arose from the nature of the estate and is strictly 
limited to the corpus of the land and other immoveable property forming 
the estate of the Zamindaty and such moveable property as by customary descent may 
have become an heritage appurtenant thereto. 

BOMBAY. 


_R. Basvantarav Eidingappa v- Mantappa Kidingappa. 1 B.H.C.K. App, 42 

(47).—As to whether the rule of impartibility can be applied to petty 
1666 families setting up each a custom. 

_R. Bban Nanaji Utpat v. Sundara Bai, 11 B.H.G.B. 249 (270).—There is no 

distiootioD, with regard to families setting up special customs for them- 
1874 selves, between great and small. Family usage, if clearly proved, outweighs 
the written law 
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HINDU LAW (IMPARTIBLE ESTATES)—(Coniin?«(i). 
-1.—(Custom of Descent)— (Continued). 


(128)-The Zemindary of Himsapore, in Behar, is an impartible 

Raj which, by family usage and custom, descended, for many 
(1867) generations, on the death of each successive Rajah, to his 
eldest male heir, according to the rule of primogeniture subject 
to the burthen of making Babooana allowances to the junior members of 
the family for maintenance. 

In the year 1767, F, the then reigning Rajah of Hunsapore, having 
rebelled against the British Government, was expelled by force of arms, 
and the Raj con6scated by Government, who kept possession of the same 
for upwards of twenty years, and ultimately, in 1790, granted the Raj to 
C, a younger member of the family of F, on whom, some years afterwards, 
the Government conferred the title of Rajah. Held, that, although the 
Zemindary was to be treated as the self-acquired estate of C, yet that the 
grant being from the ruling power, in the absence of evidence of the inten¬ 
tion of the grantors to the contrary, carried the incidents of the family 
tenure as a Raj, as the Government’s intention must be taken to have 
been to restore the estate as it existed before its confiscation, with no 
change other than that as affected F, and his descendants, and was not, 
therefore, the creation of a new tenure but simply a change of tenant, by 
the exercise of a vis major. 

Held, further, that the title of Rajah is not absolutely essential to the 
tenure of a Raj. 


Ben. Reg. XI of 1793 does not affect the succession, by special 

custom, of a single male heir to a Raj, or subject to the ordinary Hindoo 

Law of succession. Baboo Beer Pertab Sahee v. Maharajah Rajender 

Pertab Sahee... ... 9 W.R. 15 (P.C.) = 2 Suther. 114 = 2 Sar. 348 = 

12 M.I A. 1. 


PRIVY COUNCIL. 


NOTES.-R. Rajkishen Singh v. Ramjoy Surma Mozoomdar, 19 W.R. 8 = 

i C. 186.—Bengal Regulation XI of 1793 does not apply to the succession 
of a well-established Raj. 

-D. Raja Venkata Row u. Court of Wards, 2 H. 128 = 7 LA- 38 

1879 =6 C.L.R. 153. 


In the Hansapore case (12 M.I.A. 1). 

(a) The estate was, while in the hands of the Government on account of the con¬ 
fiscation, kept entire, (b) It was granted to a younger member of the family in its 
entirety, (c) No fre.sh samiad was granted on its re-grant, (d) There was an intention, 
on the part of the Government, to restore the estate as it existed prior to the confisca¬ 
tion, and the title of Rajah was conferred on the grantee : thus, there was only a change 
of tenant without a change of the tenure. 

In the Nazwid case (7 l.A. 38), however, the estate was broken up by the Govern¬ 
ment into two distinct Eemindaries ; and one of them was granted to the Zemindar of 
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HINDU LAW (IMPARTIBLE ESTATES)—(Co>Ui»««tI). 

-1.—(Custom of Descent)—(ConiinH^d). 

Nazwid: a new samutd, with powers of alienation, was granted to the grantee : there 
was DO intention on the part of the Government to impress the grant with the character 
of impartibility : it was inheritable by the heirs and assigns of the grantee : it was not 
descendible according to the law of primogeniture. 

-D. Muttu Vaduganadha Tevar v. Dora Singha Tevar, 8 U. 290 (308) =8 l.A. 

1881 99'-“Devolution of self-acquisition, under ordinary rules of Hindu Law, 
does not destroy the impartible character of a Zemindari* 


1688 


1890 


1897 


1901 


R. Sartaj Kuari v. Deoraj Kuari, 10 A. 272 (286) = 1S l.A. 51-—Sons not 
being co-owners with their father in an impartible estate, restriction on 
the power of alienation cannot exist. 

■F. Mallikarjuna t). Durga, 13 U. 406 = 17 l.A. 134.—For particulars, see 
I No. 140, infra. 

R. Balwant Singh v. Rani Kisboti, 20 A. 267 = 23 l.A. 54,—See case under 
r Hindu law (Joint Family), No. 223, in/ra. 

•R. Kachi Yuva Ranga Kalakka Thola Udayar u. Kachi Kalyana Rangappa 
Kalakka Thola Udayar, 24 M, 562 (605) =11 M-L.J. 191; on appeal. 26 
^ U. 562 (P.C.) = 10 G.W.K. 95=2C.L.J. 231. 


-F. Ramnundan Sing v. Janki Ecer, 29 C. 828 (851) =4 Bom. L.R. 664 

=7 C.W.N. 57 = 29 l.A. 78.—The East India Company seized an imparti- 
1902 ble Raj, the holder of which had been driven out of the country for acts 
of rebellion, and placed it under the management of their officers. Sub¬ 
sequently they eSected a division of the Raj reinstating in one portion of it the heir of 
the former holder, and granting the other portion to the members of another branch of 
the same family. Held, that the reinstatement must under the circumstances be treated 
as proceeding from the grace and favour of the Government in the exercise of its 
Sovereign authority and the portion restored became the self-acquired property of the 
heir, though with all the incidents of the family tenure of the old estate as an imparti¬ 
ble Raj. 

CALCUTTA. 


1869 


1870 


1872 


1874 

to the estate. 


1870 


-R. S M. Ktishnaramani Dasi v. Ananda Krishna Bose, 4 

B.L.R. 231. 

Monmohinee Chowdbrain v. Prcmchund Roy, 14 W.R. (F.B.) 4=6 
B.L.R. (F.B.) 1. 

Maharanee Heeranath Kooer v. Baboo Burm Narain Singh, 17 W.R. 316 
(382) =9 B.L.R. 274.—Where an impartible Eaj was conquered by the 
British Government and granted to a member of the old Raja’s family, 
held that the estate was granted with its customary rule of descent. 

Thakur Kopilnauth Sahi Deo v. The Government, 22 W.R. 17 (20) = 
13 B.L.R. 445.—The law of Mitakshara, by which each son has by birth 
a property in the ancestral estate, is inconsistent with the custom that 
the estate is impartible and descends to the eldest, and is not applicable 

• 

MADRAS. 

Sri Raja Yenumula Gavuridevamma v. Sri Raja Yenumula Ramandora 
6 H.H.C. 98 (108).—A special rule of succession must have effect rigidly 
according to the established usage. 
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HINDU LAW (IMPARTIBLE ESTATES)-(Coniinued). 

-1,—(Custom of Descent)— (Con/inu«d). 

- D. Jagaaatha v. Ramabliadra, 11 M. 380 (od appeal confirmed, 14 M.. 237).— 

On grounds almost similar to those in 2 M. 128 = 7 I-A. 38, supra; the 
1888 additional grounds of distinction being that, in 11 M. 380, there was no 
evidence to show that the estate was ever held as a Raj or Sovereign princi¬ 
pality, and that the same had, in 1793, ceased to be held on military tenure. 

-R. Dinakarasami Sethupathi n. Bbaskarasami Sethupathi, 11 H.L.J. 29 

(48).—Where impartibility has been impressed upon an estate by antece- 
1893 dent family custom, the presumption in case of a grant to a member of 
the family after resumption or confiscation of the estate is that the estate 
is granted with its customary incidents, that, when a Raj or principality belongs to a 
particular family and has at the same time a political character, the latter is liable to 
be detached from it without changing the incidents of the former. It is in each case a 
question of the intention of the Government in making the grant. 

-R. The Court of Wards v. Venkata Surya Mahipati Ramakrishna Rao, 20 
M. 167 (183).—The powers of a Hindu bo alienate by will ate co-extensive 
with his power bo alienate by gift inter vivos. 

-R. Gunnaiyan v. Eamakchi Ayyar, 26 M. 339 (363).—It is only in oases in 

which, prior to the permanent settlement, the proprietary title of the holder 
1902 was extinguished by confisc.ition or re.sumption in virtue of the prerogative 
of the Crown, that the restoration of the estate to, or the permanent settle¬ 
ment thereof with, a member or representative of the old family operates as a fresh 
grant and root of title, so as to constitute the estate the self-acquisition of the grantee. 

--R. Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Rangayya Appa 

Row, 29 M. 437 (443) = 16 M.L.J. 178.—Where an estate acquired by sale 
1905 or forfeiture by Government is re-grajited to the heirs of the former owner 
without expressing any intention to interfere with the quality of the 
estate in regard to its descendibility, such re-grant does not afiect the quality of the 
estate, although it would be self-acquired property in the hands of the grantee and 
would descend as such. 

BOMBAY. 

-R. Savitriava v. Anandrav, 12 Bom. H.C. 224 (226).—A cessation, even 

though sanctioned by Government, of the performance of the duties 
1875 attached to an impartible watan, does not alter the nature of the estate 
and make it partible. 

-R. Lakshman Dada Naik v. Ramchandca Dada Naik, 1 B. 561 (866). In 

the P.C. case their Lordships refer to, but do not decide the question 
1878 whether a father can by will make an unequal distribution amongst bis 
sons of immoveable property whether acquired or aucestral. 

1882 -R. Jagjivan Das Javardas V. Imdad AH, 6 B. 211. 

-R, Haumantapa V. Jivubai, 24 B. 547 {554) = 2 Bom. L.R. 478.—A gift by a 

father-in-law, out of afieetion, to his widowed daugbter-in-law, of a 
1900 small portion of moveable property acquired by him, while living in union 
with his sons, is not invalid as against the latter. 

-R. Ahmed Bhaoy v. Sir Dinsbaw M. Petit, 11 Bom. L.R. 545 (695) =6 

M.L.T. 200 = 3 Ind. Gas. 124.-It may be doubted whether their Lordships 
1909 in 12 M.l.A. 1 or at any subsequent time have decided that property devised 
to a son comes into his bands as self-acquired property. 

N.B.—For further notes, see under HINDU LAW (WILLS), 12 M.l.A. 1, No. 477, 
infra. 
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HINDU LAW (IMPARTIBLE ESTATES)—(Coniinued). 
-1.—(Custom of Descent)—(Con^intied). 


(129)- Appointment of a Jobraj by the reigning Rajah of Tipperah. 

Where a family-custom of descent to a single heir, as in the 
(1869) case of a Raj, is proved to exist, such custom supersedes the 
general Hindu Law, which still however regulates all beyond 
the custom. Suit in the nature of an ejectment by N, the half-brother 
of the late Rajah of Tipperah, to recover from B, his uterine brother, in 
possession as Rajah, a Zemindary forming part of the Rdj of Tipperah, 
impeaching the title of B, as not having been validly appointed Jobraj (or 
young sovereign), according to the family-custom, by the late reigning 
Rajah on grounds, first, of an alleged promise by a former Rajah that N 
should succeed, and secondly, that he was the eldest living of a class out 
of which, according to the family custom, a Jobraj could alone be selected. 
The family-custom being proved, and the late Rajah having appointed B, 
as Jobraj : Held, affirming the judgment of the High Court:— 

First, that B was duly appointed Jobraj by the last reigning Rajah ; 

and, 

Secondly, that the right of succession to the Raj was governed by 
Koolachar, or family-custom, and devolved on B, as there was no resl^riction 
by the family-custom on the reigning Rajah obliging him to appoint the 
eldest of his kindred. Neelkisto Deb Burmono v. Beerohtaider Tkakoor ... 

I2W.R.2I (P.C.) = 3 B.L.R. 13 (P.C.) = 2 Sar. 523 = 2 Suther. 243 = 

12 M.I.A. 523. 


PRIVY COUNCIL. 


NOTES.-*-R. Ram Nunduo Singh«. Janki Koer, 29 C. 82S (882) =7 G.W.N. 

• 97=29 I.A. 78=4 Bom. L.R. 664.—Where a custom is proved to exist it 

1902 supersedes the general law which however still regulates all outside the 
custom. There is no iriconsistency between a custom of imoartibility 
and the right of females to inheric, and therefore the general law must prevail, unless 
it is proved that the custom extends to the exclusion of females. 

CALCUTTA. 


-Com. Maharanee Heeranath Koocr v. Baboo Burm Nacain Singh, 17 W.R. 

316 (334) =9 B.L.R. 274 .—Held that the Raj of Bamghurh being an an- 

1872 cestral impartible estate, and the family an undivided family governed by 
the Mitakshara law, the eldest male heir was entitled to succeed to the 

dignity and estate of the Raj in preference to the mother of the lata Raja. 

-R. Taruok Cbunder r, Joodhesbteer, 19 W.R. 178 (179) = 11 B.L.R. 198._ 

1873 Every Hindu family is presumably joint iu food, worship and estate. 

-R. Bbolanath Mahta v. Ajoodbya Persbad, 20 W.R. 66 (66) = 12 B.L.R. 

1873 836. 
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Rajah Ram Nacain Singh v. Pertum Singh, 20 W.R. 189 (191) = 11 B.L.R,* 
397.—Where property is so situated that it passes as if it were separate 
property, it oan only be brought about by the operation of dome special 
oustom or authority controlling the general Mitakshara law. 

100 
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HINDU LAW (IMPARTIBLE ESTATES)-(Coftiinaed). 

{.—(Custom of Descent)—{Continued). 

-R. Naronabh Doss u. Goda Kolita. 20 W-R. 312.—The primary state of every 

1873 Hindu family is that of a joint family. 

-R. Denonath Shaw v. Hurrynacain Shaw, 12 B.L.R. 349 (35S).—When 

property has been purchased by an individual member of a Hindu joint 
family, the burden of proof is on those who claim it to be joint property 
to show that there was a nucleus of joint property out of which it could 
have been purchased. 

_p. Thakut Kopilnauth Sabi Deo u. The Government, 22 W.R. 17 (20) = 13 

B.L.R. 445.—The law of the Mitakshara by which each son has by birth 

1874 a property in the ancestral estate is inconsistent and cannot be reconciled 
with the estate being impartible and the custom that it descends to the 
eldest son. 

_R. Rajkumar Nobodip Chandra Deb Burman v. Rajah Bir Chandra Manikya 

1876 Bahadur, 25 W.R. 401 (406). 

_R, Maharaj Bir Chunder Manikya Bahadur v. Ishan Chunder Thakur, 

3 C.L.R. 417 (420).—As to the possession of the Tippera Raj, and the 
jurisdiction of British Court over it. 

1884 -Appl. Hajon Manik v. Bur Singh, 11 C. 17 (25). 

_Sea also Ohhatradhari Singh v. Saraswati Kumari, 22 C. 156 (163).—On the 

1894 same point as 21 B. 110, infra. 

-R. Samarendra v. Birendra, 8 C.L.J. 1 = 12 C.W.N- 77=4 M.L.T. 27=38 

(j in,—Eeld {Doss, J., dubitante).—The appointment of Jubraj by the 

1908 Baja of Tipperab is an act of State by a Sovereign Prince, and the 
Municipal Courts cannot question the validity of that appointment. 

-R, Janeswari Babuasin v. Ektadeswat, 3 Ind. Cas. 207 (209). There is no 

Kulackar which overrides the Hindu Law so far as devolution of babuana 

1909 and sohag properties of the Darbanga Raj family and accretions thereto 
ace concerned ; and in case of complete separation between two brothers 

holding those properties, the devolution of their property should be governed by the 

Hindu Law. MADRAS. 

_R, Sri Sri Sri Rajah Rajeswara Gajapaty Nacina Deo Maharajulungaru v. Sri 

Sri Sri Virapratapah Rudra Gajapaty Naraina Deo Maharajulungaru, 

1868 5 M.H.C.R. 31 (41).—The law vests the whole proprietary right to an im¬ 

partible estate in the person who succeeds to it, and he alone possesses 
the title to the rent and profits thereof. The right of relatioris to maintenance la 
simply a charge to which the complete ownership of the property is subject. 

_R. Vedavallt«. Narayana. 2 M. 19 (22).—Purchase of property in the name of 

1877 one member of a Hindu family is perfectly consistent with its being joint. 

_ObserYed on in Naraganti Achamagatu v. Venkatachalapathi Nayamvaru, 

4 H. 250, as being opposed to other rulings of the Privy Council m cases 

1881 arising in the Presidency of Madras and irreconcilable with the Law of 
• Southern India and Benares. 

_^R. Muttuvaduganatha Tevar v. Periasami, 16 H. 11 (18) =2 M.L.J. 265 

' (270).—"It is'the nearest in blood to the last male holder that is the 
proper heir, and not the senior member of the whole group of agnates.” 


1892 




4 i 
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HINDU LAW (IMPARTIBLE ESTATES)-(Con«n«tf<2). 

-!.—(Custom of Descent)—(Conftntied). 

-R. Subramanya Pandya Chokka Talavar v. Sivasubramanya Pillai, 17 M. 316 

(339).—The Tipperah case (12 M.I.A. 623) was an authority ioc the pto- 
1894 position that, in determining the right of succession to an impartible 
estate, we should, first, ascertain the class of kindred from whom a single 
heir is to he selected, next see whether family-custom or ftuZac/wr discloses a special 
rule of selection, and in default of such custom, seniority of age constitutes a title by 
descent to the impartible estate, by analogy to general Hindu Law. Where, therefore, 
the family property belongs to a co-parcenary family consisting of all the brothers of 
the deceased propositus, whether of the whole or half-blood, in the absence of a specifica¬ 
tion to the contrary, the brother that is entitled to succeed to the property is the 
eldest in years. 

R. The same case at p. 331.—The Tipperah case has no application in the 
Mitakshara country, that case being in accordance with the Dayabhaga Law and the 
latter law difiering from the Mitakshara. 

-R. The Court of Wards v. Venkata Surya Mahipathi Ramakrishna Row, 20 

M. 167 (182).—Held, following Sartaj Kuati’s case (10 A. 272), that right 
1896 by birth to ancestral property being co-existent with a right to partition, 
an impartible estate, not shown to be inalienable either by custom or 
otherwise, can be alienated, by the bolder thereof, by will to the extent to which it can 
be alienated by gift inter vivos. 

-R. Assan v. Patbuma, 22 M. 494 (505)-9 M.L.J. 37.—Question as to succes¬ 
sion to the separate property of a Moplab, governed by Marumakkatayam 
1899 Law. Where a custom is proved to exist it supersedes the general law. 

Yet inasmuch as it is the latter that regulates all beyond the custom, the 
Muhammadan Law must be taken to govern the devolution of the separate and exclusive 
property of a Moplab, notwithstanding be is a member of a Tarwad owning properties. 

-D. Kaohi Yuva Voodayat v. Kacbi Kalyana Voodayar, 11 H.L.J. 191:= 24 M. 

962 (609).—Where an impartible estate is owned by an undivided Hindu 
1901 family governed by the Mitakshara Law, the law of survivorship is & 
determining factor in tracing the descent of such property. The case in 
12 M.I.A. 628 was decided with reference to the Dayabhaga which does not recognize the 
right of survivorship in determining the devolution of property, (see on appeal 28 M. 662 

BOMBAY. 

Bhau Nanaji Utpat v. Sandra Bai, 11 B.H.C.R. 249 (272).—A family 
usage or custom when clearly established outweighed the written text of 
the law. Among the members of the Utpat families of Pandberpur in the 
Sholaput District, daughters are excluded by custom from inheritance. 

Mathura Naikin v. Ebo Naikin, 4 B. 845 (871).—Where a custom has 
been established, its operation will have to be recognized not only where 
it imitates the ordinary law but where it fails to operate or deviates from 
the ordinary law (custom of adoption among dancing girls). 

Mahomed Sidick v. Haji Ahmed and others, 10 B. 1 (10).—Custom over¬ 
rides the general law. 

s 

Oaseumbhoy Ahmedbhoy v. Abmedbhoy Hubibhoy, 12 B. 280 (809).— 
In a Hindu family the presumption is in favor of joint property until 
the contrary is shown, 

'Hi N. DAII, >. A. Lk. 


(F.C.).) 

-R. 

1874 

-». 

1880 

-B. 

1888 

-R. 

1687 
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HINDU LAW (IMPARTIBLE ESTATES)—(Conitmwd). 

-1.—(Custom of Descent)— (Confinwed). 

Toolseydas Ludha v- Premji Tticumdas, 13 B. 61 (66).—Although presum¬ 
ably every Hiudu family is joint in food, worship or estate^ there is no 
presumption that every family possesses property. 

Desai Ranchhoddas v. Rawal Nathubhai, 21 B. 110 (117).—The ohms of 
establishing the existence of a custom lies on the plaintifi, if he alleges it, 
because a custom, if it exists, overrides the general law, which regulates 
all beyond the custom. 

-R. Bachoo Harkisendas u. Mankotebai, 29 B. 51 (57) =6 Bom. 

L R. 268. 

&LLAH&BAD. 

_Observed on in Bhawani Ghulam v> Deo Raj Kuari, 5 A, 542—3 A.W.N. 

1883 121.—Point same as in 2 M. 19 (22), supra. 

OUDH. 

_R. Chandrabhan Singh v. Debi Bakhsh, 8 Ind. Cas. 422.-The rule of primo¬ 
geniture in section 8 of Oudh Act I of 1869 means lineal primogeniture, 

1907 which implies the succession of the senior line in preference to the junior 
line, and consequently in cases of estates entered in lists numbers 3 and 6 
of the said Act, the line prevails over the degree. 

_R. Mata Din Sab v. Shaikh Ahmad, 11 O.C. 1.—Where a custom is proved to 

exist, it supersedes the general law, which, however, still regulates all 

1907 * ^ 

outside the custom. 

^30) - Fo/mily-custovn — Reg. XI of 1793 and X of 1800 — ■Disconii- 

nuance of family'CU$tom.—lxi a suit to recover possession of 

(1872) an estate by virtue of an alleged family-custom, under which 
the estate was descendible to the eldest son to the exclusion 
of the other sons, and was impartible and inalienable, it was uncertain 
what the nature or origin of the tenure of the estate was, but there had 
been admittedly a settlement of it by Government at the time of the 
perpetual settlement. Held, assuming the custom to have existed, that, 
although, by such settlement, any incidents of the old tenure of the 
estate were impliedly at an end, yet the settlement did not of itself 
operate to destroy the family-usage, even though the origin of it could 
not be shown. Quare. —Whether Reg. XI of 1793 or Reg. X of 1800 
would govern a case where the claim rested only on a continuing family- 
usage ? Held, on the evidence, that, from the acts of the members of the 
family, the manner of succession to the estate, even if it prevailed as 
alleged, was probably not regarded by them in the light of a family- 
custom, but as one of the incidents or conditions of tenure; and that, 
since the settlement by Government, the family had considered all these 
incidents at an end, and had treated the estate as an ordinary estate held 
under the Government, and subject to the ordinary laws of succession. 
Assuming the custom to have existed, it was of a nature which could, 
without any violation of law, be put an end to. There appears to be 


-R. 

188B 

-R. 

1895 

1904 
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HINDU LAW (impartible ESTATES)-(ConfmMcd). 

-1.—(Custom of Descent)—(Con/inM€<f). 

no principle or authority for holding that a manner of descent of an 
ordinary estate, depending solely on family-usage, may not be disconti¬ 
nued either accidentally or intentionally, so as to let in the ordinary law 
of succession. Such family-usages are, in their nature, different from 
a territorial custom, which is the lex loci binding all persons within the 
local limits in which it prevails. Rajkishen Singh v. Ramjoy Surma 
Mozoomdar ... ... 19 W.R. 8= I C. 186 = 3 Sar. 174. 

BOUBAY. 

Notes. - - R. Mathura Naikinu.EsuNaikin, 4 B. 545 (561).—A usage may 
be adopted and abandoned. A judgment in accordance with a usage as 

1880 existing, does not imply of necessity either that it has always existed or 
that it always must exist. 

-R, Jagjivaudas Javerdas v. Imdad All, 6 B- 211 (213).—Where an estate was 

settled at the time of perpetual settlement, although, by such settlement, 

1882 any incidents of the old tenure were impliedly at an end, yet did it not 
of itself operate to destroy any family usage. 

-R. Radhabai and Bamcbandra Konber v, Anantrav Bbagvant Desbpande, 

9 B. 196 (216) (F.B.).—The change in the character of a bolding on the 

1885 death of a particular tenant from tax-free inam to taxable rayatwari 
does not destroy the original estate or free the lands from specific hens 
created by the last xnamdar. 

CALCUTTA. 

-R. Shyamanand Das Mohapatra v. Ramakanta Das Mohapatra 

32 C. 8(12). 

ALLAHABAD. 

-P. Sarabjit Fertap Bahadur Sabi v. Indrajit Pertab Bahadur Sabi, 27 A, 

203 (215, 243) = A.W.N. (1904) 244=2 A.L.J. 720.—It is of the essence of 

1904 family-usages that they should be certain, invariable and continuous, and 
well-established discontinuance must be held to destroy them. Where 

however such a custom was proved, the onus of proving discontinuance is upon the party 
who alleges it. Suoh a discontinuance is not established by a single instance. 

ODDH. 

-F. Musammat Parbati Kuat v. Rani Chandrapal Kuar, 8 O.C. 94 (99).—The 

fact that the custom of gaddi-nashinee which, having prevailed at one 

1905 time in one branch of the family, was subsequently abandoned, cannot 
prevent proof being let in to show that in other branches of the family 

there was a custom by which daughters also were excluded. 

(131)-Deshgat Vatan—Pmumpfwn as to partibility—Customr— 

Burden of proo/.—In a suit for the partition of part of a 
(1880) desMat vatan brought by the younger brothers of a joint 
Hindu family against their eldest brother, the desai, the 
defence was that the vatan was held by him as an impartible inheritance 
subject to a right by custom that a brother should receive maintenance 
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HINDU LAW (IMPARTIBLE ESTATES)-(Contefi(i). 

_I.—(Custom of Descent)— {Contimied). 

out of the income derived from it. Held that there was no such general 
presumption in favour of the. impartibility of estates of this kind as to 
shift the burden of proof, which was upon the desai to show that the 
vatan had, contrary to the general Hindu Law, been inherited by bim 
alone. It was for the desai to show, by evidence of the nature of the 
tenure of the vatan, that it was impartible, or to show, by evidence of 
family-custom, or of district {i.e., local) custom, that impartibility attach¬ 
ed to it such evidence being strong enough to rebut the presumption of 
the prevalence of the general Hindu Law. Where the defendant, m a 
suit for the partition of a deskgat vatan, held the hereditary office of 
desai and the vatan was property appertaining to the office, the decree for 
partition was accompanied by a declaration that it was made without 
preiudice to the right of the desai to any income payable out of it for tbe 
performance of his duties, to which he might be entitled under any law 

in force. Adrishappa v. Gurushidappa ... 

4 B. 494=7 LA. 162 = 4 Sar. 154=7 C.L.R. I =3 Slither. 757. 

PRIVY COUNCIL. 

NOTES-R- Vinayak Waman Joshi Rayarikar «. Gopal 

Rayankar,27B.353{357) = 5Bom.L.R.408=30 I.A.77=7C.W.H. 409. 

1903 -The burden of proving impartibility lies upon him who alleges it. and 
in the absence of proof of a special tenure or a family or district or local 

custom to that effect, the ordinary law of succession applies. 

BOMBAY. 

_R. Radhabai and Ramchandra Konber «. Anantrav Bhagvant Deshpande. 

9B 198 (214) (F.B.)— When the office ceases, the tenure ceases too; and 

1885 when no special family-custom is proved, the property may be.dealt with 
in tbe usual way. 

(132)_ Inheritance—Customary law of inheritance of certain zemin- 

daris in and about Madura.—The principal issue on this 

(1899) appeal was whether the defendant was entitled, by a custom 
prevailing in the Saptur zemindari, and in other zemindaris 
held by zemindars of the same caste-connection in Madura, and neigh- 
bourino districts, to inherit the impartible rafestate of that, the Saptur, 
zemindari, in preference to the plaintiff. Both the parties were sons o 
the late zemindar, being half-brothers, sons of their father by different 
niothers. The plaintiff was the elder of the two, but the mother of he 
younger had been married by the zemindar before his marriage with the 
Lther of the elder. In virtue of his seniority the elder brother claimed. 
The younger defended the suit on the title that his mother s marriage 
with the Baja had preceded the marriage of the plaintirs ^ 

ing the custom to prevail in the zemindari as above stated. The Co^ 
below, having considered the evidence, found that the custom w 
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HINDU LAW (IMPARTIBLlfi ESTATKS)—(Co«it»u«d). 
-1.—(Custom of Descent)-(Cow/zidgd). 


proved, ia ooucurrent judgments. Held, that no error having been shown, 
and the Courts having decided with reference to what was laid down in 
Bainalakshmi Ammai v. Sivanantha Periuml Sethuraijar (14 M.I.A. 570), 
as to the requisites for the proof of such a custom, the findings below 
were conclusive as to its existence. Sundaralingasami Kamaya Naik v. 
Bamasami Kamaya Naik ... 22 M. 515=26 I.A. S5=> 1 Bom. L.R, 

850=7 Sar. 531. 

(133)- Impartible Raj— Custom —Onus of proo/—Raj seized by 

Government—Subsequent re-grant effecting division of the 
(1902) estates—Grant to heir of former kolder—Custom of exclusion of 
fem/.clks .—The Bast India Company seized an impartible Raj, 
the holder of which had been driven out of the country for acts of rebellion, 
and placed it under the management of their ofiBcers. Subsequently they 
effected a division of the Raj estate, reinstating in one portion of it the 
heir of the former holder, and granting the other portion to members of 
another branch of the same family. Held, that the reinstatement must, 
under the circumstances, be treated as proceeding from the grace and 
favour of the Government in the exercise of their sovereign authority, 
and the portion restored became thenceforth the separate self-acquired 
property of the heir, though with all the incidents of the family tenure 
of the old estate as an impartible Raj. Beer Pertab Sahee v. Rajender 
Pertab Sahee, 12 M.I.A. I, followed. There is no inconsistency between 
a custom of impartibility and the right of females to inherit; and the 
general law must prevail, unless it is proved that the custom extends to 
the exclusion of females. The onus of proving that they are excluded lies 
on the party alleging it. Ram. Nundun Singh v. Janki Eoer ... 

29 C, 828=29 I.A. I78*=7C.W.N. 57=4 Bom. L.R. 664=8 5ar. 351. 


CALCUTTA. 


NOTES.-R. Raja Narpat Singh y. Kasiram Singh, 11 C.W.N. 685.-< 

When Government confiscated the estate, all tights of the grantor as well 
1907 as of the persons holding lands in the estates lapsed. The subsequent 
restoration of the estate did not destroy rights acquired whilst the estate 
wfts foffditur6* 


OUDH. 


-R. Mata Din Sah «. Shaikh Ahmad, 11 O.C. 1.—Where a custom is proved 

iflffZ general law which, however. stUl regulates all 

outside the custom. 


(134) -Custom as to descent of—Will or transfer inter vivos— 

ACT I OF 1869, No. 7,10 C. 792=11 1.A. 135, at p. 103, supra. 

( 135 ) -Family usage—Devolution entire on every succession for 

many generations—Exemption from Regulation XI of 1793 (Bengal)—Sa#» 
No. 171, tn/ro, 2 M.I.A. 441. 
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HINDU LAW (IMPARTIBLE ESTATES)—(Co7iiin«ed). 

2 .— (Primogeniture). 

(136-137)- Inheritance to an impartible Zemindari—Priority of 

who had a first or royal wife living, who died without 

(1872) issue, intermarried on the same day with B and C. Both 
wives had a male issue, G's son being born first. Held, that 
G’s son was entitled to succeed to an impartible Zemindary in preference 
to B's son. as. by Hindoo Law, priority of birth was not affected by the 

prior marriage with B, the then senior wife. 

If a party rely upon a special custom of a family to take the suc¬ 
cession to the Zemindary out of the ordinary Hindoo Law, such custom 
must be proved to bo ancient and continuous. Eamalakshmi Ammal v. 
Sivanantha Perumal Sethurayar 

17 W R. 553=* 12 B.L.R. 396 = 3 Sar. l08 = Sup. I.A. 1=2 Suther. 603 

= UM.I.A. 570. 


Notes. 

laso 

—R, 

1901 


PRIVY COUNCIL. 

_.p. PeddaRamappa v. Bangari Seshamma, 2 M. 286 (288) = 8 I.A. 1 

= 8 C.L.R. 315.—The principles enunciated in 14 M.I.A. 570 apply with 
equal force whether the first-born son is born of a first-married wife or of 
a wife afterwards married. 

Jagdish Bahadur v. Sheo Partab Singh, 23 A. 369 = 5 C.W.N. 602=28 
I.A. 100. -See case at p. 117, supra. 


ALLAHABAD. 

_F, Bhawani Ghulam u. Deo Raj Kuari, 5 A. 542 {546)=3 A.W.N. 121.—In 

the absence of any custom to the contrary, a Raj or impartible Zemindary 

1883 is, according to Hindu Law. not separate property, but joint family 
property. 

_.R. Ganga Sahai v- Lekhraj Singh, 9 A. 253 (299).—In dealing with ques¬ 
tions of Hindu Law, it is unsafe to refer to analogies in foreign laws, but 
authorities should be sought for in the Hindu Law itself. 


BOMBAY. 

--R. Gopal Naihar Safray y. Hanmant Ganesh Safray, 3 B. 273 ( 297 ).—Where 

a custom is toUed upon, the seme must be very satisfactorily proved y 
i fl*70 * 

evidence of particular instances cf the custom. 

-See also Cassumbhoy Ahmedbhoy v. Ahmedbhoy Hubibhoy, 12 B. 280 (302) 

1887 on the same point. 


MADRAS. 

_R. Vayidinada y. Appu. 9 M. 44 (46) (F.B.).-The custom must be ancient 

1885 and invariable. 

-Expl. & D. Ramasami Kamaya v. Sundaralinga Kamaya. 17 M. 422 (433).— 

Their Lordships of the P.C. in making use of the words ‘ caste and class 
1894 in their judgment in pp. 592. 594. contemplated inequalities besides those 
in the main caste only. 14 M.I.A. 570 and 8 I.A. 1 ate authorities only 
for the proposition that, as between sons born of ttiiwes equal in class and toithout any 
other distinction, there is no seniority in right of their mothers, but that the senion y 
recognised—by law is according to birth. (See also same case under No. 139, tnfra.) 

-For further notes, see under EVIDENCE, No. 37, at pp. 686—587, supra. 
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HINDU LAW {IMPARTIBI.E ESTATES)-(Conimw«(2). 

—2.—(Primogeniture)—(Con<mif€<i). 

(138)- Faviily-ciistoni — Primcnjeniture — Mitakshara law — Joint 

and separate property — Impartibility. Although an estate be 
(1875) not what is technically known in the north of India as a raj, 
or what is known in the south of India as a polliam, the 
succession thereto may, under a kulachar or fatnily-custom, be governed 
by the rule of primogeniture. Where the family, to which ancestral 
property held in this peculiar manner belongs, is subject to the Mitakshara 
law, and the property is not separate, the succession, in the event of a 
holder dying without male issue, is given to the next collateral male heir 
in preference to the widow or daughters of the deceased holder. That 
an estate is. impartible does not imply that it is separate, and so to be 
governed by the law applicable to separate succession. Whether the 
general status of a Hindu family be joint or divided, property which is 
joint will follow one, and property which is separate will follow another, 
course of succession. Since, in documents between Hindus, and in the 
Mitakshara itself, it is not unusual to find the leading members of a class 
alone mentioned when it is intended to comprehend the whole class, a 
written statement of a family-custom, whereby an impartible estate passes, 
in the event of the holder dying without issue, to his younger brother, or 
his eldest son, need not be construed as limiting the collateral succession 
to the two cases named, but as providing generally that, on failure of the 
direct male line, the nearest male heir in the collateral line shall succeed. 

Chintamun Singh w. Nowlukho Kenwari 

24 W.R. 255= 1 C. 153=2 I. A. 263 = 3 Sar. 537=3 Suther. 204. 


N.B. 

approved. 


Kataroa Natchiar v. The Rajah of ShivaguDga (9 H.l.A. 839J, 

PRIVY COUNCIL. 


NOTES. 

1884 


_Baja Rap Singh v. Rani Baisni, 7 A. 1 = 111.A. 149.—Where 

Raj estate, ancestral and impartible, was not separate property and the 
family was undivided, and where no special custom existed modifying the 
Mitaltshara law of succession, the nearest male collateral was entitled to 
succeed to the Baj in preference to the deceased Rajah’s widow. 


CALCUTTA. 


1889 


1894 

1904 

1907 


•R. Jasoda Koer v. Shoo Porsbad Singh, 17 C. 33 (85).—The rule of succession 
applioablo to any case depends upon the nature of the property, and not 
upon the status of the family. 

R, Chbatradbaii Singh n. Saraswati Eumari, 22 C. 186.—Impartible property 
is not necessarily s^raU property. 

F. Shyamanand Das Mohapatra v. Ramakanta Das Mohapatra, 82 0. 8 (11). 
—The rule of primogeniture may exist by fomily-oustom, although the 
estate ma y not be a or a poliem, 

-^R. Sham Biogh v. Eishun Bahai, 6 190 (207). 


101 


-V 
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HINDU LAW (IMPARTIBLE ESTATES)—(Cowitntted). 

--2. —(Primogeniture) - [Continued). 

-R. Satya Kumar y. Safcya Kripal, 10 C.L.J. 503=3 Ind. Caa. 247.—A 

1909 division may be eSected without an instrument in writing and may be 
either total or partial. 

1910 -R. Chatturbhuj V, Tara Kumri, 5 Ind. Caa. 193 (196). 

-R. GurPershady. Dhori Rai, Tlnd. Cas. 806 (807). —A successor to an im¬ 
partible Raj does not succeed as an heir to the effects of the deceased bolder 

1910 of the Raj, but be succeeds by right^of survivorship. And consequently 
when a bond stands in the name of the last holder of an impartible Baj, 
his successor is not bound to produce a Succession Certificate before he can obtain a 
decree on the bond. 

BOMBAY. 

-R. Bachoo y. Mankorebai, 29 B. 51 (57) =8 Bom. L.R. 268.—In impartible 

1904 properties there is no co-parcenary. 


(139)- Sticcession—Impartible inheritance among sons of different 

mothers — Primogeniture. —The principles on which is founded 
(1880) the judgment in Bamalakshmi Ammal v. Sivanantka Pertirnal 
(14 M.I.A. 570) as to the succession to an impartible inherit¬ 
ance apply with equal force whether the first-born son is born of a first- 
married wife or of a wife afterwards married. The text of Mann, Ch. IX, 
V. 125, distinctly shows that among sons born of wives equal in their class, 
and without any other distinction, there can be no seniority in right of 
the mother. In v. 122 of the same chapter, the words, “ but of a lower 
class,” added by the gloss of Culluca Bhatta {Ma7iava Dharma Sastra, or 
the Institutes of Manu, according to the gloss of Culluca Bhatta, translated 
by Sir William Jones), are to be read as correctly inserted in the text, 
Two wives of a Polygar of an impartible Poliem having died before his 
marriage with a third and a fourth wife, it was contended that the third 
being in the position of a first married or “ royal ” wife, her son was enti¬ 
tled to succeed to his father in preference to an elder son born of the fourth. 
Held., that the elder son, though born of the fourth wife, was entitled 
by primogeniture under the rule above referred to, and that it was, accord¬ 
ingly, immaterial to consider whether or not this third wife was in the 
position of a first married wife. What might be the effect of one wife being 
” of a lower class” than another was not in question. Pedda Ramappa 
V. Banqari Seshamma... ... 8C.L.R. 315 = 2 M. 286 = 8 I.A. 1 = 

4 Sar. 203. 


PRIVY COUNCIL. 

Notes. ' Jagdish Bahadur y. Sheo Parfcab Singh, 23 A. 369 = 28 I.A. 100= 
5 C.W.N. 602.—The elder son of a wife married at a Idler date succeeds 
1901 to impartible estate in priority over the son later born of a senior wife and 
over the son later born of a first-married wife. 
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MADRAS. 

-R. Ramasami Kamaya Naik v. SundaraliDgasami Kamaya Naik, 17 M. 

422.—In case of disputed succession to an impartible pauliem among 

1894 sons who ato boro of mothers of the same^ caste but of different classes 
therein, tbs right of a junior son by a first-married wife, if she be of higher 
class, is superior to that of an elder son of a wife of lower class. Thus, when a Sudra 
marries a woman of his caste but of an inferior class, as a dagger wife, in addition to 
bis wife equal in caste to him, the rule of selection is in favor of bis son by the latter, 
by reason of the mother being of a higher class. 

Nearness of blood is no ground of preference under the Mitakshara law in case of 
disputed succession to co parcenary property which is partible, and it is likewise no 
ground of preference when such property is impartible. When, therefore, family 
property belongs to a co-parcenary family consisting of two brothers of a deceased 
proposifiM—one of the whole blood and the other of the half-blood—in the absence of a 
specification to the contrary, the brother that is entitled to the property is the eldest 


in years. 

(140) 


—Impartibility of zemindari shown by evidence—Grant by 
sanad in 1802 of zemindari without change of rule of succession 
(1890) by primogeniture—Madras Regulation XXV of 1802.—The 
question whether an estate is impartible, and descends by the 
law of primogeniture, or is subject to the ordinary Hindu law of inheri¬ 
tance, must be decided in each case according to the evidence given in it. 
The result of the evidence in this suit was to show that, before and in 
the year .1802, the Zemindar was in possession of the Devarakota zemin¬ 
dari, by right of primogeniture, as an impartible estate; and that he was 
so regarded by the Government. On the passing of Madras Eegulation 
XXV of 1802, and the issue to him of a sanad-umilkiyat-i’istimrari in 
accordance with it, he acquired a permanent property in the zemindari 
lands at a fixed assessment, but they remained heritable as before ; the 
estate remained entire ; and there was no evidence of any intention on 
the part of the Government to alter the nature of the tenure. What was 
said in the judgment in the Bansapur case (12 M.I.A. 1) was applicable 
here. The estate continued to be impartible, and the rule of succession 
to it was not altered. It descended by the rule of primogeniture. Malli- 

kariunay. Durga ... 13 M. 406=17 LA. l34 = S5ar. 547. 

Karjuitay. v PRIYY COUNCIL. 


NOTBS.^- R- Di, .the utalter of the pelituni of Yatlagadda Durga Praaada 

1903 Nayadu, 27 M. 153 (P.C.). 

_p. Kachi Kalyaoa Rangappa Kalakka Thola Udayar v. Kachi Yuva 

Rangappa Kalakka Tbola Udayar, 28 M. 508 (918) = 15 M.L.J. 312=2 
1905 C.L.J.231 = 10C.W.N. 93 = 1 H.L.T. 12=2 A.L.J. 845=7 Bom. L.R. 

g07»=32 l.A. 261 (P.C.). 

MADRAS. 

_R. Laksbmipatbi o. Kaodasami. 16 H. 54.—The qucstiou whether ao estate 

is subject to the ordinary Hindu law of succession or descendible accord- 
1892 ing to the rule of primogeniture, ought to be decided according to the 
evidence given in each case. 


a 
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-R- Kachi Yuva Rangappa Ealakka Thola Udayar v. Kachi Kalyana.Raogappa 

.... Kalakka Thola Udayar, 24 M. 562 (604) = 11 M.L.J. 19L—(See on appeal, 
28 M. 508, P.C.). 

-P. Sri Rajah Venkata Narasimba Appa Row v. Rajah Rangiah Appa Row, 

1605 29 U. 437 (442) = 16 U.L.J. 178. 

(141) - Family-custom — Eajputs — Primogeniture—Evidence of con¬ 

verging probabilities. —Id a Rajput family, of a clan named 

(1896) Jadon Thakur, long settled near Agra, holding an ancestral 
taluq of zemindari-villages, and having their principal dwell¬ 
ing-place in one of such villages, the question arose whether, by a family- 
custom, their, ancestral property descended as an impartible estate to be 
possessed by the eldest son of the last inheritor, or descended as an 
ordinary estate under the Hindu law to be held jointly by the sons, each 
having the right to claim partition. The second of a joint family of 
three sons now sued the elder, the youngest being a co-defendant, but 
not taking either side. The evidence established a family-custom that 
the ancestral property should descend as an impartible estate, and should 
be possessed by a single heir at a time, who should be the eldest son. 
All the lines of evidence, of differing degrees of value, converged towards 
the same result, the existence of this custom of impartibility and of 
primogeniture. Perhaps, no one of these lines, taken alone, would have 
been conclusive in favour of this right being established in the eldest son. 
But, when the whole evidence was considered, the converging probabilities 
were conclusive to maintain the right claimed by the eldest son to 

exclusive possession. Nitr Pal Singh v. Jai Pal Singh 

19 A. I =23 I.A, 147 = 7 Sar. 49. 

PRIVY COUNCIL. 

Notes. -Applied in Garuradhwaja Prasad v. Superundhwaja Prasad, 23 A. 

1900 37 = 27 I.A. 238.—See case under EVIDENCE ACT, No. 9, stipro, 

OUDH. 

- D. Musammat Parbati Kuar v. Rani Chandrapal Kuar, 8 O.C. 94 ( 99 ).—As 

1905 to evidence of rule of primogeniture. 

SINDH. 

-R. Mir Abdul Husain Kban v. Bibi Sona Dero, 8 Ind. Cas. 897 = 4 S.L.R- 

88 .—There is no authority for the proposiiion that more evidence is 
required to prove a custom than to provo any other fact. 

(142) - C 2 (stom — Lineal primogeniture—Proof of such custom aS the 

riile of successio7i to an impartible Raj— Effect of decrees not 
(1902) inter partes as evidence. —To prove the custom of lineal 
primogeniture as the rule of succession to an impartible Raj, 
the following evidence was relied on by the High Court:— (a) Oral 


1910 
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evidence to show that it was well understood in the family and in families 
belonging to the same group that no descendant of a younger branch 
could take until all the elder branches were exhausted, though no wit¬ 
ness was able to point to any actual instance in which the rule had been 
either followed or departed from ; {b) Decrees relating to disputes in 
families belonging to the same group, in which it was decided that the 
rule of succession was lineal pi'imogeniture, and which, although not 
binding on the parties to the present suit, showed the prevalence of the 
custom among families having a common origin and settled in the same 
part of the country ; and (c) Evidence that in the family the heir-apparent 
and those in immediate succession were dignified in the order of seniority 
with titles denoting precedence, which would naturally be attached to 
the lines of descent traced from them. Held, the custom was proved. 
Mohesh Chunder Dhal V. Satrughan Dhal 

29 C. 343 = 29 I.A. 62 = 6 C.W.N. 459 = 4 Bom. L R. 372=8 Sar. 238. 


SINDH. 

NOTES.--R- Mir Abdul Husain v* Bibi Sona Deeo, 6 lad. Gas. 897 = 4 

S.L.R. 88.—A judgment, not inter partes, relating to aright or custom, is 
1910 proof of ao instance or transaction in which the custom has been recognised 
‘ or departed from, or which is inconsistent with its existence (section 13, 

Evidence Act). It would, also, be admissible under sections 11 and 42 of the 
Evidence Act. 

4 

^ 43 )_Custom of primogeniture—Descent to eldest member for 

eight generations—See Zemindari, No. 1, 5 M.I.A. 169. 

( 144 )_Inheritance to an—Priority of birth, and not priority of 

wives, is the test of the superior claim to inherit—See No. 136, supra. 

( 445 )_^Primogeniture, custom of—Admissibility of statements of 

deceased persons—See Evidence Act (I op 1872), No. 9, 23 A. 37=27 
I.A. 238. 

a 

3.—(Succession). 


(146)- 


A suit having been instituted by some of the descendants 


of a deceased Rajah for possession of bis property, to which 


( 1840 ) 


the defendant laid claim, under an alleged Wusseeyul-namah, 
or deed of gift, proclamation was made, by order of the 


provincial Court, for all persons pretending to have aoy claim to the 
property in question to come in and prosecute the same; in pursuance 
of which, the present, with another, suit was instituted. The Provincial 
Court, being of opinion that the WusseeytU-naviah was not authentic, 
passed a decree, declaring the right of succession and inheritance to be 
among the several claimants, and pursuant to Regulation III, 1793, 
S. 13. specified the shares to which they were respectively entitled. An 
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-3.—(Succession)—(Oo«h’n««d). 

appeal was interposed to the Sudder Court, by one of the co-sharers, on 
the ground that the property was a linj, and indivisible, and ought to have 
been decreed to him, as nearest in descent from the Eajah, but no fresh 
evidence, respecting the nature of the property, or the claim of the en¬ 
tirety, as permitted by the practice of the Sudder Court, was produced. 
The decree of the Provincial Court was affirmed by tbe Sudder Court, 
and, on appeal to Her Majesty in Council, the Judicial Committee upheld 
the decision of both Courts below, being of opinion that all parties knew 
and acted on the knowledge that the suits were not only to decide upon 
the claim under the Wusseeyut'namah, but to determine also what parties 
were entitled to the property, tbe subject of tbe suit; and dismissed the 
appeal with costs. Ghirdharee Sing v. Koolahul Sing 

6 W.R. 1 (P.C.) = I Sar. 200=1 Suther. 98 = 2 M.I.A. 344. 

BOMBAY. 

NOTES.-—R. Bbau Naoaji Utpat Sundra Bai V. Govind, II B H>C.R. 249 

(272).—The fact that the estate is a rnj does not involve the coosegueoce 

1874 that it is indivisible under a special law of inheritance applicable to that 
species of property, and generally, it may be said that it is the family 
custom of descent which fc'r judicial purposes gives tbe property the character of a raj, 
and not anything in the estate itself. Tbe custom in this case was as to the exclusion 
of daughters from inheritance. 

CALCUTTA. 

-F. Kamal Krishna i;. Kedar Nath, 10 C.L.J. 517 = 3 Ind. Cas. 34.—Courts 

1909 uiust look to tbe essential justice of the case, and substance and merits and 
not matters of form are to be kept constantly in view. 

(147)- Buie of descent — Private and public property. —There is a 

distinction between tbe public and private property of a 
(1859) Hindu Sovereign, as upon his death his private property goes to 
one set of heirs, and the Raj and the Public property to the 
succeeding Rajah. 

The general rule of the Hindu Law of inheritance is parbibility. The 
succession of a single heir, as in the case of a Roj, is tbe exception. The 
Secretary of State for India in Council v. Kamachec Boye Sahaba 

13 Moo. P.C. 22 = 7 W.R. (Eng.) 722 = 4 W.R. (P.C.) 42=1 Suther. 373 

= 1 Sar. 684 = 7 M.I.A. 476. 

CALCUTTA. 

* 

Notes.’ ■ R. Ram Misser Singh v. Baboo Teluck Dharee Shahi, W.R. 
Sup. 97 (102, 105).—Tbe poiut for decision was whether the ordinary 

1863 Hindu law of succession or tbe law of primogeniture applied to the 
Hosaipore estate after its confiscation and re-grant. Held that, as the 
estate had descended before confiscation to a single heir, and as it is a raj that descends 
by Hindu law and universal custom to a single heir, it was impartible and descendible 
to a single heir. 
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BOMBAY. 

-R. Ladkuvarbai v. Ghoel Shri Sarasangji Pratab Sangji, 7 Bora. H.C.R O.C. 

150 (167).—The existence of the custom of primogeniture in the estate is 

1870 indicative, though not conclusive, of its being a raj ; the question was as 
to the Tbakuc of Palitana. 

N.B.—Pot further notes, see under ACT OF STATE, No. 3, at pp. 16, 17, supra. 

(148)- Shivagunga zemindary—Descentof self-acquisition — Widow's 

estate—Survivorship .—The Zemindary of Shivagunga in 
(1863) Madras is in the nature of a principality, impartible, and capable 
of enjoyment by only one member of the family at a time. 
By the law of inheritance, prevailing in Madras and throughout the 
southern parts of India, separate-acquired estate descends to a widow in 
default of male issue of the deceased husband. 

The interest of a Hindu widow so succeeding to her husband’s 
estate is similar to a tenant-in-bail by the English law, as representing 
the inheritance. 

In a united Hindu family, where there is ancestral property, and 
one of the members of the family acquires separate estate, on the death 
of that member such separate-acquired estate does nob fall into the com¬ 
mon stock, but descends to the male issue, if any, of the acquirer, or. in 
default, to his daughters, who, while they take their father’s share in the 
ancestral property, subject to all the rights of co-parceners, inherit the 
self-acquired estate free from su<}h rights. 

Where property belonging in common to a united Hindu family has 
been'divided, the share of a deceased member of the family goes in the 
general course of descent of separate-acquired property; but if there is 
a oO'parcenership between the different members of the united family, 
survivorship follows. 

Upon the principle of survivorship, the right of the co-partners in 
the undivided estate overrides the widow’s right of succession ; ’but with 
respect to self-acquired property of a member of the united family, the 
other members of the family have neither community of interest nor 
unity of possession; therefore, the foundation of the right to take by 
survivorship fails. Katama Natchiar v. The Rajah of Shivagunga 

2 W.R.31 (P.C.)= I 5uther. 520-2 Sar 25^9 M.I.A. 539. 

PRIVY CODNGIL. 

NOTES.-Baboo Beerpectab Sabee v. Maharajah Bajendra Pertab 

Sabee, 9 W.R. 18 (P.C-).—Where, by reason of an esobeat, the estate 

1868 vests in tho Government, and the Government makes a grant of the estate 
to some member of the family, the estate becomes the separate property of 
such member, whatever might have been the motive of the Government in making the 

gtanr. 
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R.-Nilkisto Deb u. Bir Chandra, 3 B.L,R. 13 {P.C.) = 13 W.R. 21 = 12 M.I.A. 

1869 523.—See No. 129. supra. 

-Expl. Raiah Sutaneni Venkata v. Raja Suraaeni Lakshmi, 3 B.L.R. 41 (P.C.) 

= 12 W.R. 40 = 13 M.I.A. 113.—According to the Mitaksbara, an agree* 

1869 ment for a partition, although not carried oat by actual partition of the 
property, is sufficient to constitute a division of the family, so as to 

entitle the widow of a deceased brother to succeed to his share of the ancestral property 
in preference to the surviving brothers. 

The fact of the family having separate house and field is, according to Mitaksbara, 
sufficient evidence of partition. 

—D. Sree Raja Yenumala t>. SreeRaja Yenumala. 13 W.R. P.C. 21 = 13 M.I.A. 
333, (on appeal from 6 M H C. 93)—Impartibility of property does not 

1870 per se destroy its nature as joint-family property and render it the 
separate property of the holder for the time being. 

-R. Mussamut Sheo Soondoorce n. Pirthee Singh, 21 W.R. 89 (P.C.).—The 

1872 succession for partible and impartible estates is the same, except 

in that the latter would descend to one. 

—R. Chintamun Singh n. Nowlukho Konwari, 1 C. 153 = 2 I. A. 263=24 W.R. 
1875 255.—See No. 138, supra. 

-R. Sivagnana Tevar v. Periasami, 1 U. 312=5 l.A. 61 = 2 C.Ii.R. 81.—See 

1878 No. 149. in/ra. ' 

-R. Doorga Persad Singh v. Doorga Konwari, 4 C, 190 (201) *3 l.A. 149.— 

1878 Point same as in 1 A. 105 (110), infra. 

1880 -R. Moniram u. Kerikolitani. 5 C 776=6 C.L R. 322=7 l.A. 115. 

-R. Muthuvaduganadha Tevar v. Dorasinga Tevar, 3 M. 290=8 l.A. 99.—See 

1881 No. 151, infra. 

-R. Jugul Kishore u. Jotendro Mohun Tagore, 10 C. 985 (991) =11 l.A. 66.— 

1884 Point same as in 9 C. 244 (247), infra. 

-R. Pertab Narain Singh v. Trilokinath Singh, 11C. 186 (197) = 11 l.A. 197.— 

1884 Point same as in 9 G. 244, infra, 

-R. _ Raja Rup Singh v. Riini Baisni, 7 A. 1 = 11 l.A, 149.—See No. 152, 

1884 infra. 

—R. Sartaj Kuari u. Deoraj Kuari, 10 A. 272 (273) = 15 l.A. 51.-See No'. 163, 
1888 infra. 


-R. 

1890 

-R. 

1902 

—R. 

1902 


Jogendro Bhupati Hurro Chandra Mahapatra v. Nityanand Man Sing, 11 
C. 702 (716) : on appeal 18 C. 151 = 17 l.A. 128.—For particulars, see 
No. 153, infra. 

Ram Nandan Singh v. Janaki Koer, 29 C- 828=29 l.A. 76=7C.W.N.> 
67.—In case of renunciation of their interests by the other members of 
the family, the property will descend to females. There is no icconsistency 
between a custom of impartibility and the right of females to inherit. 

Venkayyama Garu ti, Venkstaramanayyamma Bahadur Garu, 25 H- 678 
(P.C.)—The rule of sutviwrship applier to properly inherited by two 
undivided brothers from their maternal grandfather. 
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-3.—(Succession)—(Cp»<in?wd). 

-R. Musammab Parbati Kunwar v. Rani Chandarpal, 10 C.L.J. 218 (225) = 

31 A. 457 (P.C.).—There is nothing in the mere fact of partibility to make 
1909 evidence of a family custom excluding or postponing daughters to 
collaterals in impartible estates necessarily inapplicable to partible estates. 

CALCUTTA. * 

-P. Mussamut Pitum Koonwar V. Joy Kishen Doss, 6 W.R. 101.—According 

to the ruling in the Sivaganga case, a Hindu, subject to the Mitakhsara 

1866 Law, may die possessed of a share in joint-family property and also of 
separately acquired property which may descend to different persons, and 

when it is admitted that the deceased had separate property. “ there is no presumption 
whatever in favour o^ the agnate heirs nor any on either side beyond that which arises 
out of the fact of possession." and it is on the party, who alleges one way or the other 
to make it out. 

-Expl. Mussamut Mooniah u. Mussamut Teeknoo, 7 W.R. 440.—The hus¬ 
band’s share survives to the other members of the family even where the 
property is acquired out of joint funds. 

_R. Sevinthia Pillay v. Mootoosawmy, 8 W. R. 2.—One of the incidents of 

1867 separate property is that the widow succeeds to it. 

_R. Lalla Mohabeer Persbad v. Mussamat Kundun Koer, 8 W.R. 116.—The 

rules as to survivorship agply also to Jains, in the absence of any custom 
to the contrary. 

Haro Nath Rai u. Rajah Indu Bhoosan, 8 W.R. 135.—Adverse possession 
1867 against lessee is adverse possession against lessor. 

_NobinChander u. Guru Persad, B.L.R. (P.B.) 1008=9 W.R. 505.—Adverse 

possession against a Hindu female heir, which would bar her right of suit 
if she were alive, will equally bar that of the reversioner. 

R. Oobind Chundar Sarma Mazoomdar v. Ananda Mobun Sarma Mazoomdar, 
2 B.L.R. 318.—Point same as in 9 W.R. 505, supra, 

-R, Qanendra Mohan v. Upendra Mohan, 4 B.L.R. O.C. 103 

(194). 

R.' Maharanee Heeranath Kooeree v. Baboo Burm Narain Singh, 15 W.R. 
37S.—There is no incompatibility between impartibility and the tight of 
females to inherit. 

-R. Mussamat Phooljhuree Koer v. Bam Pershun, 17 W.R. 102 


1867 


1868 


1869 


1869 


1874 


1872 


•R. 


1872 


R. 


1873 


P. 


U78 


»8 B.L.R. 885. 

Maharanee Heeranath Eooer v. Baboo Burm Narain Singh, 17 W,R. 316 
B.L.R. 274.—The exclusion of females is entirely due to the fact that 
the family is undivided. 

Tekaet Doorga Pershad Singh v. Tekaetnee Doorga Eooetee, 20 W.R. 
* 184 .—There is nothing against impartible zemindary being held separate¬ 
ly. l^y reason of a partition. 

Sham Harainu. ^be Court of Wards. 20 W.R. 197.—The rule of survivor- 
ship applies to self-acquired prt^erty held by two of three undivided 
brothers in common as between themselves. 

102 
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-3.—(Succession)—(Coniinwed). 

_R, Brammoye Dasaee v. Kristo Mohua Mookerjee, 2 C. 222 (224).—A decree 

1876 against the widow after a fait trial binds the reversioners. 

_F. Bhimul Doss Choooee Lall, 2 C. 379 (F.B.).-The share of a brother 

dying without issue survives not only to his brothers but also to his 
nephews being sons of his predeceased brother. 

_R. Mohadeay Kooer i-. Haruk Narrain, 9 C. 244 (247).-A Hindu widow re- 

1882 presents the whole estate with a qualified interest in some respects. 

_R. Jasoda Koer n. Sheo Pershad Singh. 17 C. 33 (35).-The rule of succession 

applicable to any case depends upon the nature of the property and not 

1889 upon the status of the family. Property inherited by brothers from their 
maternal grandfather does not pass by survivorship under the Milak- 

shara Law. [C/, 25 M.-678 (P.C.) sirpra.] 

_R. Kali Krishna Sarkar v. Raghunath Deb, 31 C. 224.—In the hands o! the 

successor, an impartible zemindari is not assets available for the payment 
of the debts of the ancestor. 


1882 


1889 


shara Law. 


1903 


_R. Banalata Dasi u. Monmotha Nath, 11 C.W.N. 821.— When a share in a 

revenue paying estate, in respect of which a separate account had been 
1907 opened, was inherited by a Hindu lady from her father and was then sold 
for default in paying Government revenue. Held —that the complete 
owner’s interest, and not merely a life estate in the share, passed to the purchaser. 

_R. Sham Singh u. Kisbun Sahai, 6 C.L.J. 190 (207).-Undot the Jlifflfc- 

shara Law, an uncle of the whole blood is entitled to succeed in pre* 

ference to an uncle of the half-blood. 

_R. Satya Kumar v. Satya Kripal, 3Ind. Cas. 247 = 10 C.L.J. 503. A division 

may be effected without an instrument in writing and may be either total 

1909 ^ 

or partiaL 


1909 


_R. Chalurbhuj u. Tara Kumri, 5 Ind- Cas. 193 (195).—The decision m 

Laliteswar Singh v. Ramaswar Singh, 36 C. 481 = 13 C.W.N. 838=2 
1910 Ind. Cas. 290 does not mean to go so far as to lay down the broad rule that 

in no circumstances whatever can an impartible ancestral estate, which 
was originally the joint property of several members of a family, become the separate 
property of one member. 

_R. Our Pershad Singh v. Dhoti Rai, 7 Ind. Cas. 806 .—Succes- 

1910 Sion to impartible estates has always been determined by the rule of 
survivorship* 

MADRAS. 

_R. peddamuthu Viramoni u. Appu Rau, 2 M.H.C. il7.-The widow does not 

succeed to the interest of the husband in the family property, unless there 

1864 has been a partition and the property has fallen to his share, or by the 
death of the other co-patcenets the property has vested solely in him. 

_F. Timmi Reddi u. Acbamma, 2 M.H.C. 32S.-There seems nothing in prin¬ 
ciple to prevent the members of a family from being considered divided 

1865 as to a portion of their property, while the status of non-division wi 
all incidents of joint-tenancy attaches to the portion which, for any reason 

of convenience or otherwise, they have chosen to leave undividM, and a suit by the 
widow of the deceased to a share in such property is unsustainable. 
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-R. Kamavadhan Veakatasubbaiya v. Joysa Narasingappa, 3 M.H.C. 116._ 

1866 widow haa a beneficial interest and not merely the right of personal 

enjoyment, so that any dispositions by her are good for her life. 

1875 -D. Cannammal Aiyar v. Vijayaragunada Rangasamy, 8 U.H.C. 114. 

-Applied. Ryrappan Nambiar v. Kelu Kurup, 4 M. 130 (151).—Property 

acquired by a member of a Malabar Tatwad does not devolve by survivor* 
1881 ship like co-parcenary property. The other members have no com¬ 
munion of interest therein with the acquirer. Even if, on the death of 
the latter without disposing of such property, it lapses into tbo property of the tarwad, 
it will be liable as assets of the deceased for the payment of his debts. 

-R. Naraganti Achamagaru v. Venkatachalapati Nayanivaru, 4 M. 250 (267). 

1881 —Point same as in 5 A. 512 (546), infra. 

4oo<> -Vijayasami v. Periasami, 7 M. 242,—Point same as in 16 M. 

10049 MM • J 

11, infra. 


-R. 

1888 
-R. 

1889 

*-R. 

1890 

-R. 

1892 

-R. 

1892 
-R. 

1894 

impartible. 

-B. 

1896 


Alami v. Komu, 12 H. 126 —The analogy of the Shivaganga case was 
applied and it was held that the attaladakam heirs also take the property 
of the last surviving member of a Malabar Tarwad, only by succession, and 
therefore their rights can bo defeated by a valid testamentary disposition. 

Beresford v. Ramasubba, 13 M. 197.—Impartible property is joint-family 
property only for purposes of succession, and not so as to give the son a 
right by birth or a right to restrain the power of disposition of the bolder 
for the time being, whose power of disposition is absolute. 

Vira Cbinnammal v. Akkulu., 1 H.L.J. 326 (330).—The usage of neigh¬ 
bouring poliems belonging to the same caste is strong evidence of 
impaitibility. 

Muthuvaduganadha Tevar v. Periasami, 16 M. 11.—Referred to as part of 
the history of the case. 

Natasayya t>. Venkayya, 2 M.L.J. 149.—Where a maiden daughter who 
inherited her mother’s slridhan dies, her brother succeeds to the property. 
A maiden inherits her mother's airidha7iam as full owner. 

Subramanya Pandya Ohokka Talavar v. Sivasubramanya Pillai, 17 U. 
ai6.—Neatness of blood is no ground of preference under the MitaJeahara 
Law in case of disputed succession to co-parcenary property which is 
partible, and it is likewise no ground of preference when such property is 

The Court of Wards v. Venkata Sutya Mahipaty Ramakrishna Rao, 20 M. 
167.—The holder of an impartible zemindati has also unrestrained power 
of disposition by will. 


_^R. Subba Reddi v. Chengalamma, 22 M. 126 (129).—A Hindu widow is not in 

the position of a trustee accountable for her management to the heir of 
1898 bet husband ; nor is she in the position of a tenant-for-life according to 
the EoglUb Law. 


--R. Kaohi Yuva Rangappa Kalakka Thola Udayat v. Kachi Kalyana Rangappa 

Kalakka Thola Udayar, 24 B. 682=11 H.L.J. 191.—When, under the 
1901 Mitakahara Law, impartible property passes by survivorship from one 
line to another, it devolves not necessarily on the co-parcener neatest iu 
blood, but on the nearest co-parcener of the senior line. 


’ Hlr^iou LAW (IMPARTIBLE ESTATES)—(Continueti). 

- 3 .— (Succession)—(Coniinu^d). 

_D. Gunnaiyaa Kamaksbi Ayyar, 26 M. 339 .-Where there is merely a 

release by the Government of its reversionary rights as m the case of 
enfranchised inams, the property does not become separate property. 

R, Karuppai Nacbiar v. Sankaranarayanan Chetti, 27 M. 300=13 M.L.J. 

398 __The rule of survivorship was held not to apply to property jointly 

inherited by the sons from their mother. 

_R. Vijayaswamy Thevar n. Sasivarna Thevar, 28 M. 560=15 

M.L.J. 169. 


1902 


1903 


1905 


1906 


1908 


•R. Nachiappa Chetliar v. Chinnasami Naicker, 29 M. 453-1 M.L.T. 272- 
16 M.L.J. 339 —If the impartible zemindary is the separate property of 
any member of the family, it will go to his widow, it sonless. and not to 

any co>patcener. 

R. Nana Tawker v. RamachandraTawker, 2 Ind. Caa. 519 = 5 M.L.T. 67.— 
The son who has remained undivided with the father succeeds to e 
latter’s self-acquisition to the exclusion of the divided son. 

_R. Raja of Karvetnagar v. Prayag Dossji Varu, 2 Ind. Gas. 18=32 M. 429- 

19 M.L.J. 401.—Apart from any custom, the holder of an impartible esta 
1909 for the time being has complete dominion over it, subject to the rights o 
maintenance in the other members of the family, and, on the death ot 
the holder, it does not pese b, survivorship. It descends as if it were a ^ 

subieot to the special rule of law that, for the purpose of ascertaining the par yon w 
the estate devolves, the property is to be regarded not as a separate estate bat 

joint family property. 

_R. Govindan Nair v. Sankaran Nair, 2 Ind. Gas. 183=6 M.L.T. 106 .—HeW, 

by the Full Bench {Miller, J ., dissenting )the self-acquisition of a mai® 

1909 member of a Malabar Tarwad lapses, on his death, to the tatwad, and is 
not inherited by his tavazki, i.e., his brothers, sisters and their descena- 

ants. 

_R. Kolathathul Illathu. Meloothedathil, 8 M.L.T. 93=6 lod. Gas. 

Nambudris of Malabar are governed as to self-acquisitions by the Umau 

1910 Law as it prevails in Southern India, except so far as it is shown 
have been modified by usage ot custom having the force of law, the pro - 

able origin of the special usage being either some doctrine of Hindu Law as it so 

at the date of their settlement in Malabar, though now obsolete 

ya 7 n usage. The self-acquisitions of a member of a Numbudri lllom do not lap 

the illom, 

BOMBAY. 

_R. Narottam Jagjiwan v. Narsandas Harikisandas. 3 B-H.C. 6 (A.C.J.).- 

1866 Separate property may he disposed of by will. 

_F. Lekehmihai n. Ganpnt Moroba, 6 B.H.C. 128-on appeal * 8 “^®; 
150 (O.G.J.).—It does not follow from the ruling in 9 M.I.A. 539. 
the power of disposal by will was the same as of alienation and giR. 

_R. llhala Nahana a. Parbhn Hari, 2 B. 67.-Where a Hioau eontraoted to 
settle nronerty on a boy whom he had taken m adoption, and the adoptio 
:nhs;3;'turnea out to he invaUd, it wae that the widow .uid 
perform the contract entered into by her husband though it was barred. 


1868 
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-R. Radhabai v. Nanarav, 3 B. 151 (153).—“ Community of interest and • 

unity of possession between all members of the family and the rule of 
1879 survivorship are the ineidents of joint family property.” Whether a 
Hindu family is divided, or undivided, the widow of a sonless Hindu 
succeeds to his self-acquisition. 


-R. Chaturbbooj Meghji u. Dharamsi Naranji, 9 B. 438 (446). —Property 

which is taken by a member at a partition with his brothers, is separate 

1884 so far as the brothers are concerned, but is joint so far as his own issue are 
concerned and therefore oannot be disposed of to thoir prejudice, 

-R. Radhabai and Ramcbandra Kooher V. Anantrao Bbagvant Desbpande, 9 

B. 198 (231) (F.B.).-In the absence of fraud and collusion, adverse 

1885 possession, had for more thau twelvo years during tho life-time of one 
holder of service vatan lands, will be a bar to succeeding holders ; simi¬ 
larly a judgment obtained against the bolder n possessiou will operate as res judicata 
as against his successors. 


R. Parekh Ranchor v. Bai Vakbat, 11 B. 119 (125).—Since the widow not 
only represents the estate but is also bound to protect it, her collusive 
' acts will not bind reversioners. 


-D. Fakirappa v. Yellappa, 22 B. 101.—hlven when the question is as to 

succession to the father’s self-acquisition, undivided sons are preferred 
to divided. 

-R, Khandubai t>. Pirbhai, 2 Bom.L.R, 76 (81).—Though the separation may 

be eSective as between tho dividing branches of the family, yet as between 

1899 the separating father and bis own sons, the property continues to be an 
ancestral estate, and does not acquire the status of beiug the self-acquired 
property of the father as against his own sons. 

—'R. Joram Laljee v. Veerbai, 5 Bom.L.R. 885.—The doctrine laid down in 
the Sbivaganga case has reference to contested cases only ; and it is unsafe 

1903 to treat anything short of a decree in a suit contested to the end, as 
coming within the doctrine. It therefore does not extend to a case where 

a consent decree has been obtained on an award. 

1904 -Bachoo v. Mankoce Bai, 29 B. SI (57) = 6 Bom.L.R, 268. 


ALLAHABAD. 

-R. Debi Parshad v. Thakut Dial, 1 A. 103 (110) (P.B.).—Community of interest 

and unity of possession between all members of the family and the rule of 
survivorship are tho incidents of joint family property. 

-R. Nehalo v. Kishen Lai, 2 A. 150 (154) (F.B.).—A widow’s right to succeed 

is based on the principle of survivorship, she being the surviving half of 

1679 her husband; though conferring spiritual benefit by the employment of 
bis wealth might be another reason for such right. 


R. Bhawani Ghulam v. Deo Raj Kuari, 5 A. 542 (846).—An impartible 
Zemindari is, in the absence of a special custom, joint family property, 
under Hindu Law, whose general rule of succession is applicable to it. 
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-Exp, Sifca Ram v. Amir Bcgam, 8 A. 324 (337).—A widow, who fully 

represents the estate aud binds the reversioners with the consequences of 

1886 a bona fide libigation by, or against, her, stands on a diSerent footing from 
a mortgagor with but an equity of redemption, who cannot aSect the 
mortgagee with any act to which ha is not a party, “ the ground of privity being pro¬ 
perty, and not personal, relation.” 

-R. Sant Kumar v. Deo Saran, 8 A. 365 (371).—Point same as in 8 A. 

1886 324 (337), supra, 

-R. Sachit v. Budbua Kuar, Ibid, 429 (432).—Point same as in 8 A. 324 

1886 (337), supra. 

-R. Ghandharap Singh v. Lachman Singh, 10 A. 485 (486).—Adverse posses- 

1888 sion as against a widow is as good as against reversioners. 

-R. Hanuman Prasad Singh v. Bhaghauti Prasad, 19 A. 357 (369).—i’er 

Burkitt, J.—An adverse decree in a suit brought by a Hindu widow for 

1897 possession of a Zemindari as heir to her husband would, if it bad become 
final in her life-time, bind those claiming in succession to her and would 

bar any new suit by any person claiming in succession to her unless the decree can^ be 
successfully impeached on some special ground. 

-F. Tribhuwan Sunder v. Sri Narain, 20 A. 341 = 18 A.W.N, 63.—A rever¬ 
sioner succeeding to the estate of a deceased person after the death of the 

1898 widow of that person would be bound by a decree obtained against the 
widow, provided that there was a fair trial of the suit in which the 

decree was passed. 

-D. Anandi v. Mahadei, 4 A.L.J. 490.—When a decree is passed against a 

Hindu widow on a compromise under which a small portion of the pto- 

1907 petty is given to the widow’s mother-in-law for maintenance, it not being 
shown that this was anything but a reasonable arrangement, the rever¬ 
sioners are bound by that decree. 

OUDH. 

-D. Bri) Bhukhan v. Sheotaj Narain, 10 O.C. 159.—Where a Hindu widow 

puts forward a claim in her own right adversely to the reversioners, she 

1907 cannot be considered to represent the estate; a decree for sale obtained 
against the widow under such circumstances cannot be considered bind¬ 
ing on the reversioners, and a sale if held in execution of such a decree should be con¬ 
sidered to pass only the interest of the widow and not that of the reversioners. 

Eeld further that, after the death of the daughters who succeeded to a Hindu 
woman’s estate, the daughters’ sons take per capita and not per stirpes. 

N.B.—For further notes, see under RES JUDICATA, 2 W.R. 31 (P.C.)=9 M.I.A. 
539, No. 27, infra. 

( 149 )- Succession—Impartible zemindari — Bcnunciation — Separa¬ 

tion of interests. P, an impartible zemindari descendible by 
(1878) inheritance according to the custom of primogeniture, passed, 
on the death of their father, to V, the eldest of three 
undivided Hindu brothers. In 1829, V executed an instrument appoint¬ 
ing M, his second brother, to be zemindar of P. This instrument recited 
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that by the death of B, his uncle, without male issue, V had become 
entitled to succeed to his estates, unless B’s widow, then pregnant, 
should be delivered of a son. The instrument then provided that, in the 
event of the said widow giving birth to a son, V should retain the zemin¬ 
dar! P, but that, if she gave birth to a daughter, V and his offspring 
should have no interest in the said zemindari, of which M should be sole 
zemindar, allowing maintenance to C, the third brother. E’s widow 
gave birth to a daughter. V entered on possession of B’s estates, and 
M took over the zemindari P. C died without issue. M died in 1835, 
and was succeeded by bis only son D, who died in 1861, leaving a widow, 
but no sons. In a suit instituted in 1873 by S, a son of V, to recover 
certain villages belonging to the zemindari P from defendants in pos¬ 
session, and claiming as purchasers for value from D, held, by the Judicial 
Committee, reversing the judgments of the Courts below, that the instru¬ 
ment of 1829 was a renunciation by V, for himself and his descendants, 
of all interest in P, either as the head or as a junior member of the 
joint family, and that its effect was to make P, with its incidents of 
imparbibility and peculiar course of succession, the property of the 
brothers M and C, as effectually as if, in the case of an ordinary partition 
between the elder brother on the one hand and the two younger brothers 
on the other, a particular property had been assigned to the latter ; and 
that consequently, as between D and the descendants of V, the zemindari 
was the separate property of the former, whose rights, if he left any un¬ 
disposed of, passed on his death to his widow, notwithstanding the undivid¬ 
ed status of the family, in accordance with the rule of succession affirmed 

in the Sbivaganga case. Shivaganga Tevar v. Periasami... . 

1 M. 312 = 5 LA. 61=2 C.L.R. 81 =3 Suther. 508=3 Sar. 795. 

PRIVY COUNCIL. 

NOTES. -R- Doorga Persad Singh «. Doorga Konwari, 4 C. 190 (202)=8 

LA. 149=3 C.L.R. 31.—The impartibility of property does not per se 

1878 destroy its nature as joint family property, or render it the separate 
property of the last bolder, so as to destroy the right of another member 

of the joint family to succeed to it upon bis death, in preference to those who would be 
his heirs if the property were separate. 

-R. Vadrevu Banganayaka Ammal v. Vadrevu Bulli Ramaiya, S C.L.R. 439 

1879 (440). See No. 150, infra. 

—>-R. Muttuvaduganatha Tevar v. Dorasingba Tevar, 3 M. 290 (304) = 8LA. 
99.—The estateof Padamattnr, granted out of the Zemindari of Sbivaganga, 

1881 having been held by the Privy Council to be impartible (6 I.A. 61), the 
parent estate of Sbivaganga was also impartible. 

-B- Bop Singh u. Rani Baisni, 7 A. 1 = 11 I.A. 149. Bee 

. No. 169, infra. 

¥ 
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-Commented upon in Sactaj Kuati v. Deoraj Kuati. 10 A. 272=15 I.S. 51.— 

1888 See No. 163, infra. 

CALCUTTA. 

1880 _D. Sheo Churn Singh v. Faketa Doobay, 6 Cal. 91 (92). 


R. Gut Fershad r. Dhoti. 7 Ind. Cas. 806.-See same case under No. 148, 


1910 


supra. 


1894 


1894 


MADRAS. 

_D. Naraganti Achamagatu v. Yenkatachalapathi, 4 M. 230 (264), as to the 

renunciation : whereas, in the former case (5 I.A. 61). Mutbuvaduganadha 

1881 renounced for himself and his offspring all interest in the estate of 
Padamattur, which he gave away and thus separated himself completely 
from the family, no such intention was evidenced by Kcishnama in this case (4 M. 250) 
and. therefore, he. or those claiming under him, could not be estopped from claiming 
the succession on the death of the solo male descendant of Kuppi, m whose favor the 

harar was executed. 

_R. Subramanya Pandya Chokka Talavar u. Siva Subramanya Pillai, 17 M. 

1894 316 (334), 

_R. Sivasubcamania Naiker u. Krishnamal. 18 M. 287 ( 302 ).-In the case of 

impartible estates, there is no co-parcenary right so as to generate co- 

1894 ownership in the form of a right of survivor-ship, and in the absence o 
co-ownership there can be no restraint upon alienation. Inalienability is 

a thing which ought to be proved by family custom. 

_R. The Court of Wards v. Venkata Surya Mahipati Ramakrishna Rao, 20 H. 

167 (182).—A right by birth to ancestral property being co-existent with a 

1896 right to partition, an impartible estate, not shown to be inalienable either 
by custom or otherwise, can be alienated by the holder thereof by will 
to the same extent to which it can be alienated by gift or infer uiuos. 

BOMBAY. . 

_R. Sadashiv Vaman Dhamankar v. Trimbak Divakar Katandlkar, 23 B. U6 

1898 (173).- A release by a minor can be supported as a family arcangemen 

ALLAHABAD. 

-F. Bhawane Ghulam u. Deoraj Kuare, 5 A. 542. 

raj or impartible zemindari is not separate property but joint fami y 

1883 property, in the absence of any custom to the contrary, w ere e 
is undivided. 

(150)_Sunnud, construction of-ImpartibU zemindari-Partit^_ 

- Succession by widow. The owner of an impartible 

(1879) which, though forming part of the family property, had, by 
ancient custom, been held and enjoyed by the eldest male 
member in the direct line, died leaving four sons and an infant grandson 
A by his eldest son who had predeceased him. During the inin y 
that grandson, the four surviving sons executed a sunnud whio . __ 
reciting certain arrangements made by their father, directed that 


1883 
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zemindari should be held by A, the son of the eldest sod. A and we four 
also shall take in equal shares the inam lands ; until A attains his proper 
age, we all should jointly manage the affairs of the said zemindari. After 
A attains his proper age, the zemindari and the inam lands allotted to 
him should be delivered over to him, and each should confine himself to the 
share allotted to him.” Certain jewellery was also divided in similar 
manner. A died leaving a son C, who died in 1865 without issue but 
leaving a widow. 

Held (reversing the decision of the High Court of Madras) that the 
sunnud amounted to an agreement by which the joint family was divided 
and that, on the death of C, his widow was entitled to the Zamindari (5 I. 
A.. Ql, cited). Vadrevu Ranganayakamvia v. Vadrevu Bulli Ramaiya ... 

5 C.L.R. 439 = Bald. ^21. 

( 151 ) - Succession — Mitahshara — Laiu of succession to estate in¬ 

herited by a daughter — Self-acquired property—Impartible 
(1881) zemindari — Mad. Reg. XXV of 1802, The Mitakshara rule, 
that property inherited by a female from a male is taken by 
her for only a restricted estate, and devolves on her death, in the line, if 
any exists, of such male, is applicable in the Carnatic. Chotayldll v. 
Chunnoo Lall (6 I.A. 15) referred to. A zemindari, originally impartible, 
having become the property of the Government, and having been granted 
by it to a zemindar, who, having been appointed by Proclamation in 1801, 
and having been put into possession, received a Sanad in 1803. Eeld^ 
that the zemindari retained the quality of impartibility. Also that this 
quality had not been transmuted into partibility, either by the passing 
of Mad. Reg. XXV of 1802, or by that law coupled with the issue of the 
Sanad containing certain of its terms. Raja Venkata Rao v. The Court of 
Wards and others, 7 I. A. 38 (determining that the Nuzvid Zemindari 
could not be identified with any estate existing before the Sanad of 1802, 
which put it on the same footing with ordinary zemindaries) distinguished. 
Reference made to BabuBeer Pertab Sahee v. Maharajah Rajender Pertab 
Sahee (12 M.I.A. 1) as an authority for holding that a mode of acquisition 
which constitutes property as “ self-acquired ” in the hands of a member 
of an undivided family, and thereby subjects it to rules of devolution and 
of disposition different from those applicable to ancestral property, does 
not thereby destroy its character of impartibility. Muttu Vaduganadha 
Tevar v. Dora Singha Tevar .3 M. 290=81. A. 99=4 Sar. 239. 

PRIVY COUNCIL. 

NOTES.^- Vizianagarm Maharaja v. Surianarayana, 9 H. 307=18 I.i. 

82 .—Regulation XXV of 1802 waa framed only with a view to the land- 
revenue, and not otherwise to infringe on, or limit the rights of, anybody. 

108 
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-R. Jagannatha v. Ramabhadra, 11 M. 380 (387) affirmed oq appeal 14 M. 237 

= 18 I. A. 45.—Shivaganga was a principality held by chiefs as an imparti- 
1888 ble estate: it was granted by the Government by means of a proclama- 

& tion: it was found that the Government installed the Zemindar, to whom 

1891 the estate was granted, not merely as a proprietor but as a ruler of a 
District, the policy being to appoint a new ruler whom the rebellious in¬ 
habitants would obey ; and the intention of introducing the principle of partibility was 
not evinced by the Government. The Zemindari of Metangi, on the other hand, was 
granted as an ordinary Zemindari, subject to the ordinary rule of Hindu law as to 
descent and partibility. 

_F. Venkayamma v. Venkataramanayyama, 7 C.W.N. 1 (8). = 25 M. 678 (686). 

—When the sons of a daughter of a Mitakshara Hindu succeed to his 

1902 property, such property, has the character of ancestral property in their 
hands, although it was separately acquired property in the hands of the 

grandfather. It remains their joint property so long as they do not partition. If one of 
them dies before partition, bis interest in the property goes to the others by survivor¬ 
ship. 

_R. Sheo Shankar Lai u. Debi Sah.ai, 25 A. 468=5 Bom.L.R. 828 = 13 M.L-J- 

330 = 7 O W N. 831 = 30 l.A. 202.—As regards the descent of property in- 

1903 herited by a female, no distinction can be drawn consistently with the 
text of the Mitakshara between what has been inherited from a male and 

what has been inherited from a female. 

ALLAHABAD. 

-R. Bhagwan Singh V. Bhagwan Singh, 17 A. 294 (F.B.), by Banerji, J., at 

—The only course open to Courts is to take the Commentaries as 
1895 authorities applicable to the parties, unless they show by clear evidence 
that in some special matter the usage of the people is not in accord with 
them. 

— R. Debi Sahai v. Sheo Shanker Lai, 22 A. 353.—Property inherited by a 

1900 female from another female is her Stridhnn- 

-R. Chhiddu v. Naubat, 24 A. 67 (75).—Property inherited by a female from 

1901 a male is not in her hands her Stridhan transmissible to her own heirs. 

BOMBAY. 

_R, Bulakhidas u. Kesfaavlal, 6 B. 85.—Where the Mayukha prevails, 

daughters take absolute and several estates, and consequently, when not 
1881 having any issue, may dispose of such property during life, or may devise 
it by will. 

_See also Dalpat Narotam v. Bhagvan Khushal, 9 B. 301 (303), on the same 

1865 point. 

_R. Bhagirthibai u. Kahnujirav, 11 B. 285 (305) (F.B.).—In the Bombay Pre- 

sidenoy daughters taking from their father or mother take absolute ana 
1886 several estates ; and on their death, the estates pass on to their heirs, and 
not to the heirs of those from whom they take, the Mitakshara being the 

principal authority upon Hindu Law in the Mahratta country. 

__R, Jankibai v. Sundra. 14 B. 612, the point decided being the same as in 11 

1890 B. 285. 
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-R. Gadadhar Bhat t>. Chandrabhagabai, 17 B. 690 (P.B).—Under the Mibak- 

shara Law, a widow has no power to bequeath moveable property inherited 
1832 by her from her husband', and in the Bombay Presidency, moveable 
property inherited by a widow from her husband devolves on her death, 
not to her, but to her husbayid's heirs. The Law is the same with regard to property 
inherited by a son’s widow as heiress of her father-in-law. 

-R. Madhavram Mugatram v. Dave Trambaklall, 21 B. 739.—Female heirst 

who by marriage enter into the gotra of the male whom they succeed, 
1896 (including widow, mother, grandmother, the widow of a gotraja 
sapiiida, &c.) take only a widow’s estate in property which they inherit 
from the last male owner. Whether the estate inherited by these female heirs is called 
their Stridhan or not, their restricted rights over it are admitted by all Schools. 


^~R. Gandhi Maganlal u. Bai Jadab, 24 B. 192 (F.B.) = 1 Bom. L.R- 974.—A 
paternal grandmother in Gujarat, inheriting moveable or immoveable 
1899 property from her maiden grand-daughter, takes an absolute interest 
therein, and, on her death, it goes to her heirs and not to the heirs of 
the grand-daughter, and she (grandmother) can dispose of such property by will. 

_F. Fandbatinatb Viswaoath v. Govind Sbivram, 32 B. 59 (67)^9 Bom.L.R. 

1309.—Moveable property inherited by a widow from her husband cannot 
1907 be considered as her stridhanam strictly so called and she cannot make a 
gift of it. 

MADRAS. 

—R. Muthayan Chetti v. Sangili Veera Pandya Cbinna Tambiar, 3 M. 370 
( 374 ).—A daughter inheriting to her father succeeds as heir And does not 
1879 take a life estate ; still she take? a qualified heritage which passes upon 
bet death to her father's in preference to her own heirs. 


-R. Simmani Ammal ti. Muttaxnmal, 3 H. 269 (267). 

I^araganti Aebammagaru v. VeDkatacballapati Nayanivaru, 4 H. 250 
(299).—The conditions requisite for the application of the rule conferring 
upon the co-parcener a privilege in respect of joint property recovered by 
his exertions are that the property should have been recovered from 
usurpers, holding it adversely to the family, that no co-parcenary funds were used in 
the recovery, that there was an abandonment by the other co-parceners and, if this is 
to be inferred, that such co-parceners were in a position to sue. 

_R, Mari v. Cbiunammal, 6 M. 107 (119) (P.B,).—Where women are let in as 

heirs, their heritage is confined to a provision for life, their succession 
1884 being rendered a case of interposition among male sapindas and depriving 
them of the power of alienation except under necessity, 

-R. Karayana t>. Cbengalamma, 10 H. 1 ( 8 ), on the same point 

1®®® a8 9M. 307 (P.C.). 


1880 

-R. 

1881 


R, Vasudevan v. The Secretary of State for India, ii M. 187 (165).—A Hindu 
widow takes but a qualified heritage; her succession is only a case of 
interposition, and on her death, the heirs of the previous male owner are 
entitled to the inheritance. 
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-R. Vira Chinoammal v. Akkalu Ammal, 1 M.L.J. 326 (330).—The usage of 

poliems and zamindaries in the neighbourhood owned by zamindars of 
the same caste, is strong evidence of impartibility. 

_R, Mubtuvaduganatha Tevar v. Periasami, 16 M. 11 (19).—The estate taken 

by a daughter by inheritance is a limited one : on her death, it passes 

1892 not to her heirs but to those of the last male holder. In this case 
Kattama Nachiar, as daughter of the last Zemindar, had taken the 

Zemindati. On her death, her own son and a son of her predeceased elder sister competed, 
and it was held that the latter was the preferential heir, he being the senior grandson, 
and the estate being an impartible one, descendible according to the law of primogeniture. 

_R. Dinakarasami Setupati v. Bhaskarasami Setupati, 11 .U.L.J. 29 (49).— 

Where impartibility has been impressed upon an estate by antecedent 

1893 family custom, the presumption in the case of a grant of it to a member 
of the family after resumption or confiscation of the estate is that the 

estate was granted with the customary incidents. 

Virasangappa Shetti «. Rudrappa Shetti, 19 M. 110 (119).—Property 
inherited by a woman is not her Stridhananu 

Katuppai Naichiar v. Sankara Narayanan Chetbi, 27 M. 300 (308)=13 
M.L.J. 398. 

Gomathi Ammal i>. Kupputbayi Ammal, 14 M.L.J. 175 (181).—-Daughters 
take only a qualified and limited estate in their father’s property with 
rights of survivorship. They may effect a partition and when they do so, 
they may renounce this right by using apt words. 

-R. Vijiasami Tevar v. Sasivarna Tevar, 28 M. 560 (564) = 15 

M.L.J. 469. 

Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Rangiah Appa Row, 
29 M. 437 (443)=16 M.L.J. 178 = 1 M.L.T. 12.—Where a zamindari is 
forfeited to the Government for the rebellion of the holder and subsequently 
regranted to the son as an act of grace, and there is no intention to 
interfere with the quality of the estate in regard to its descendibility to heirs, the 
regrant operates to make it the self-acquisition of the new grantee, but does not destroy 
its character as to impartibility or otherwise which it possessed before forfeiture. 

OUDH. 

— R. Lai Sheopertab Bahadur Singh u. The Allahabad Bank Limited, 3 O.C. 

180 (135).—On the authority of the Mitakshara, property inherited by a 
1899 daughter from her mother is her stridhanam under the Benares school 
and passes upon her death to her own heirs. 

(152)- Succession—Impartible n^Succession in joint family to 

ancestral impartible estate—Right of nearest Tnale collateral 
(1884) Exclusion of widow where the family is joint, and the estate 
not separate. ImparbiblQ &nc63tr&l osbapto is not, msrely by 
reason of its being impartible, the separate estate of the single member 
of the undivided family upon whom it devolves, so long as the family 
continues joint. Gkintamun Singh v. Noiohikko Konwari (1 C. 153 = 21 
A. 263) followed. A female cannot inherit impartible ancestral estate 


-R. 

1895 
-R. 

1903 

-R. 

1904 


1905 

-R. 

1905 
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belonging bo a joint family under the Mitakshara when thero are any male 
members of the family who are qualified to succeed as heirs ; a rule of law 
is not dependent on custom; and a custom modifying the law in this 
. respect must be a custom to admit females; not a custom to exclude 
them. Maharani Hiranath Koer v. Ram Narayan Singh (9 B.L.E. 274) 
approved. Where ray-estate, ancestral and impartible, was not separate 
property, and the family was undivided, and where no special custom 
existed, modifying the Mitakshara law of succession, held that the 
nearest male collateral relation of the last Raja, who died without male 
issue, was entitled to succeed in preference to the Raja’s widow. This 
relation, viz., a brother of the late Raja's deceased father, at one 
time received an allowance for maintenance out of the family estate. 
What amounted bo an attachment of this, according to a subsequent 
judicial decision, occurred in 1857. Held that he had not thereby been 
deprived of his right of succeeding as a member of the joint family. The 
rai-estate in question originated in the partition of a more ancient one, 
with others out of which minor estates were formed. If in the latter 
there had been descents to widows, no inference hence, to support the 
widow’s claim to inherit in this family, could be drawn. Such minor 
estates might have been separate (which estates granted for maintenance 
probably would be), and in that case the widows of the last holders would 
have succeeded them in due course of law. Unless connection is shown 
between families, evidence of a special family-custom in one is not 
evidence of a similar family-custom in another. Raja Rup Singh v. Rani 
Baisni ... ••• 7 A. 1 = 11 I.A. 149 = 4 Sar. 533 = 4 A.W.N, 246. 

CALCUTTA. 

■NOTES.-P. Gue Perahadv. Dhori Rai, 7 Ind.Cas. 806. See same case 

1910 under No. 148, supra. 

ALLAHABAD. 

* 

_ _R. Ohunci Kuar v. Rup Singh, 11 A. 87 (60).—Referred to as a fact in the 

1888 litigation between the parties. 

BDRHAH. 

1902 -R. Maung Shwe Lin v. Ma Le, 2L.B.H. I (8). 

ODDH. 

-R. Musammat Farbati Euar v. Rani Ghandtapal Euar, 8 0.0. 

94 ( 100 ). 

PDMJAB. 

-R. Bakbsb v. Atra, 111 P.R. (1900).—Actual form of the suit is of little con- 

segueoce. The relief really claimed in the case set up by the plaintiff is 

1900 to be considered, and as the C.P.O.. does not deal with the forms of suits, 
the substance and merits of the case should be kept in view, and not 
merely the words in the plaint. 

; • 

, 

; 
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(153)- Inheritance—Impartible estate—Mitaksham law Bight of 

illegitimate son among Sudras— Survivorship. For determining 
(1890) who is to be heir to an impartible estate, the same rules apply 
which also govern the succession to partible estates, though 
the estate can be held by only one member of the family at a time. 
Under the Mitkshara, among Sndras, where a father left a son by a wed¬ 
ded wife, aud an illegitimate son, the ordinary rule of survivorship incidental 
to a family co-parcenary was held to apply; and the illegitimate son, 
having survived the legitimate, was held entitled by survivorship to 
succeed to the family-estate, which was impartible and appertained to a 
raj, on the death of his brother without male issue. Saduv. Baiza (4 B. 3) 
approved. Jogendro JBhupati Eurrochundra Uahapatra v. Nityanand Man 


NOTES. 


1899 


1909 


1891 


1898 


Singh . 18 C. 151 = 17 1. A. 128 = 5 Sar. 596. 

PRIVY COUNCIL. 

j^OTES._Exp. Sri Raja Rao Venkata Sutya Mahipati v. The Court of 

Wards, 22 M. 383 (397) = 26 I.A. 83 = 1 Bora. L.R. 277.—As to the dis- 

1899 tinctioD to be observed between a matter of succession by inheritance to 
an impartible estate by right of survivorship and a question of its alien¬ 
ability. 

_R. parbati Kunwar n. Rani Chandrapal, 4 Ind. Case. 25 = 10 C.L.J. 216= 

1909 31 A, 457.—See the same case under No. 148, supra. 

CALCUTTA. 

_B, Kirpal Narain Tewari v. Sukutmoni, 19 C. 91 (96).—According to the 

Bengal School of Hindu Law, the son of a Sudra by a kept woman or 
continuous concubine does not inherit his father’s estate. 

_R. Babu Kameshur v. Shaik AmanutuUa.—26 C. 53 = 2 C.W.N. 649 (6SB).— 

As to the grounds on which the High Court will interfere in second appea 
with the judgment of the Lower Appellate Court. 

-R. Ram Saran Garain v. Tek Chand Garain, 28 C. 194 (204).— Under the 

Mitakshara, an illegitimate son of a Sudra by a female slave does not 

1900 occupy the same position as a son lawfully begotten. He does not acquire 
a right by birth in ancestral property and has not joint interest therein wi ^ 

his father. He can claim a share in the family property only after the father’s death; 
during bis life he can take a share only by the father’s choice. He cannot insist upon 
partition of property alienated by the father during his life-time. 

-R. Kali Krishna Sarkar v. Raghunath Deb, 31 C. 224 (227).—.^ 

impartible estates, the rule of succession is that of the general ^ 

1903 governing the succession to a partible estate, with such qualifications 
only as flow from the impartible character of the subject. 

igj^Q -R, Gur Pershad Singh u. Dhori Rai, 7 Ind, Cas. 806. 

MADRAS. 

_R. Chinnammal v. Varadarajulu, 15 M. 307 (314).-Where the de^sed h^ 
left a widow and an illegitimate son but no legitimate son. the iBegitmia 

1892 son will not be entitled to take the whole property to the . . 

widow; the latter will be entitled to one-half and the former (the il egi 

mate son) to the other half. 


1900 


1903 


1910 


1892 
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-R. Subramanya Pandya Gbokka Talavar v. Siva Subramaoya Pillai, 17 M, 

1894 <334).—When an impartible estate belongs to a co-parcenary family, 

the right of survivorship determines the heir entitled to succeed. 

-R. The Court of Wards v. Venkata Surya Mahipati Ramakrishna Rao, 

1896 20 M. 167 {182). 

-R. Venkata Narasimha Naidu v. Bhashyakarlu Naidu, 22 M. 638 (849).— 

1899 Point same as in 22 M. 383, supra. 

-R. Karupp.a Goundan v. Kumarasami Goundan, 25 M. 429.—An illegitimate 

son is not entitled to claim a share in the property of his father’s brother's 
1901 sons. The principle of the decision in 18 C- 151 = 17 I.A. 128 should not 
be extended to other collateral heirs. 

-R. Ramalinga Muppan v. Pavadai Goundan, 2S M. 519 (524) = 11 M.L.T. 

399.—The question, whether the illegitimate issue of the illegitimate son 
1901 can on the principle of jus represenlationis, represent the illegitimate son, 
if, before the inheritance opened, the latter predeceased bis father, was left 
open. 

-R. Raja of Kalabasti u. Achigadu, 30. H. 434 (457) = 17 M.L.J. 367.—The 

rule of succession in impartible estates by virtue of survivorship is a 
1903 survival from a theoretical co-parcenary and not based upon any actual 
unity of interest between one Baja and his successor existing at the 
present day. The language used by the P. C. in 16 C. 157 was intended to apply only 
to the succession to the estate. 

-R. Nachiappa Cbettiar v. Chinnayasami Naiker, 29 H. 453 (4S8) = 16 H.L.J. 

1906 339 = 1 M.L.T. 272. 

-R. Zemindar of Karvetnagar v. Sree Mabant Prayag Dossji Varu, 2 lod. Cas. 

1909 18=19 M.L.J. 401 = 32 M. 429 . 8ee the same case under No 148, supra. 

ALLAHABAD. 

-R. Shome Shankar Rajendra Varere v. Rajesar Swami Jangam, 18 A.W.N. 

170=21 A. 99 (102).—Though an illegitimate son may succeed to the 
1898 whole property held by himself and a legitimate son in coparcenary, by 
right of survivorship on the death of the latter, he is not an heir entitled 
to inherit the latter’s separate estate. 

—P. Harpal Sing v Bishan Singh, 3 Ind. Oas. 907=6 A.L.J. 783.—In deter¬ 
mining the rules of succession to an impartible estate, the right of succes- 
1909 BioQ would devolve in the same way as if the estate were a partible one, 
save that it would remain in the bands of one person according to the 
rules of primogeniture. 

CENTRAL FROVINCES. 

--F. Baji Rao Patel v. Bika Patel, 6 C.P.L.R. 144 (182).—There is a co-parce- 

nary between a legitimate son and a daaiputra who survived their common 
1892 father. On the death of the father, the datiputra was entitled to half 
the share of a legitimate son, and if the latter predeceased the dasipulra 
without leaving male issue, the dasipulra would take the whole estate by survivorship. 
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( 154 )- Mitakshara Law of Inheritance—Impartible Zamindari. 

Heritage to an impartible zamindari is to be traced according 
(1896) to the ordinary rules of the Hindu law of inheritance, unless 
some further family custom exists beyond the custom of 
impartibility, although the estate will be in the possession of only one 
heir at a time. It was contended for the appellant that, in tracing the 
right heir to the proper stock entitled to the inheritance, a rule was 
applicable to an impartible estate different from that applied to a parti¬ 
ble one; and that when once the heritage to an impartible estate had 
become obstructed, on the death of each successive owner the true suc¬ 
cessor was the heir of the last owner of the originally unobstructed 
estate, though this did not apply to a partible estate. But, for such a 
distinction, no authority was cited, nor any principle suggested; and it 
was not upheld. The parties to this suit, first cousins once removed, 
contested the right to inherit an impartible zemindari which had been 
acquired by their common ancestor, who had left two daughters by two 
different wives. The plaintiff was the son of the younger daughter; the 
defendant's father was the son of the elder. The younger half-sister 
survived the elder, and in 1863 was judicially declared to have inherited 
alone the impartible zamindari. On her death the elder daughter’s son, 
in litigation ending in 1881, made good his title to the impartible zemin¬ 
dari, being the descendant in the elder line. Held that this son of the 
elder daughter became, as the last male owner, the stock from which 
descent had now to be traced, and that the ancestor was no longer that 
stock, And held that the son of this last male owner bad a title to the 
zamindari on his father’s death in consequence of the full and complete 
ownership of the latter, who had himself become a fresh root of title. 
This decision disposed of the only question that was argued on this 
appeal. But the decision of the Courts below, that the plaintiff could 
not claim the inheritance in virtue of survivorship, was also affirmed. 
The judgment below on this part of the case was based on this, that no 
family co-parcenary had existed to give rise to survivorship, as the sons 
of daughters could not form a family co-parcenary, which could only 
consist of the descendants of a paternal ancestor. Muttuvaduganadha 
TevaT V. Petiasami Tevar 

19 M. 451 =23 I.A. 128 = 6 M.L.J. 149=7 Sar. 83. 

( 455 )_ Impartible property, devolution of—Impartible estate, right 

of sticcession to, of nearest co-parcener of senior line—Impartibi- 
(190S) lity, incidents of, continua7ice o/—Polliams—Poligars—Primo- 
geniture—Succession — Maintenance, amount of—Judicial 

Committee, practice of. When impartible property passes by survivorship 
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from one line to another, it devolves not on co-parceners nearest in blood 
but on the nearest co-parcener of the senior line. 

It 18 not the practice of the Judicial Committee to interfere with the 
decision of the Courts in India upon a question as to the amount of main¬ 
tenance to be paid to a member of a Hindu family, when he is shown to 
be entitled to such maintenance. 

History of Polliams and their incidents examined. 

A PoUiam is in the nature of a Raj ; it may belong to an undivided 
family, but it is not the subject of partition ; it can be held only by 
one member of the family at a time, who is styled the Poligar, the other 
members of the family being entitled to maintenance or allowance out of 
the estate. 


The question, whether an estate is subject to the ordinary Hindu 
Law of succession or descends according to the rule of primogeniture, 
must be decided in each case according to the evidence given in it. 

The acceptance of a sannad in common form under Madras Regul¬ 
ation XXV of 1802, does not, of itself and apart from other circumstances 
avail to alter the succession to an hereditary estate. 


Where it was found that the estate of the Udayarpoliera Poligars was 
in its origin impartible, and after cession of the Carnatic to the Company 
was for political reasons circumscribed in extent and was converted 
into a Zemindari, which was granted and accepted as equivalent in value 
to the ancient Polliam, it was held that the character of impartibility was 
not changed and the Zomindari must be regarded as impartible and de¬ 
scendible according to the rules of primogeniture. Kachi Kaliyana Ren- 
gappa Kalakka Thokt Udayar v. Kachi Yuva Rengappa Kalakka Thola 

Udayar ... ... 2C.L.J. 231 (P.C.)=10 C.W.N. 95 = 15 M.L.J. 

312 = 2 A.L.J. 845 = 7 Bom. L.R. 907=1 M.L.T. 12 = 28 M. 508 = 

32 I.A. 26l=8Sar. 855. 

MADRAS. 


NOTES.-^-R. Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Raneavva 

AppaRow, 29 M. 437 = 18 M.L.J. 178=1 M.L.T. 12.-Where an estate 
1905 forfeited to Government is granted again by Government to a member of 
the same family, in the absence of the expression of an intention on the 
part of Government to interfere with the quality of the estate in regard to its partibility 
and descendibility, the forfeiture and re-grant do not affect that quality of the estate ^ 


-R. 

1909 


Zamindar of Karvetnagar v. The Trustee of Titumalai, Tirupati Devaa. 

tauams, 32 H. 429 (438) = 19 M.L.J. 401=2 lad. Cases. 18,—See the 
same case under 148, 9upra. 


-R. Obettikulam Prasanna v. Chettikulam Kumara, 4 lad. Cases. 302 (303) = 

1909 ’ members of a Raj or impartible estate are 

eatided to claim maintenance out of the estate. 

104 
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( 156 )- Impartible Baj—Properties granted for maintenance as 

“ Hak babiini " with right of reversion to grantor on failure of 
(1910) male issue—Grant under a sapurdnama and a warasatnama 
executed by last surviving maintenance-holder—Suit for reco¬ 
very of properties on failure of male issue by the holder of impartible Eaj 

--Genuineness of the deeds. The Kaja of Basfci sued for the recovery of 
possession of a number of villages forming part of his Raj. The Raja 
rested his case on a custom, by which a portion of the property was given 
to the brothers of the ruling Raja who are called “ Babus,” as Hack 
Babuoi” or maintenance, and by which, on failure of male issues of such 

brothers, the property reverted to the Raj. 

Plaintiff also claimed to be entitled to the properties by virtue of a 
Sapurdnama (deed of assignment) executed by C, a nephew of a former 
Raja, in favour of the then Ruling Raja, and also by virtue of a warasat- 
nama or will executed by the widow of C, in favour of plaintiff’s father. 

Held that the sapurdnama and warasatnama were genuine documents 
and that the whole of the property in question passed to the plaintiff. 

Imdad Ahmed v. Baja Pateshri Partab Narain Singh... 

7M.L.T. 414=12 Bom. L.R. 419 = 32 A. 241 = 14 C.W.N. 842. 

fl 57 )-Impartible Zemindari—Self-acquisition—Law of succession 

to estate inherited by a daughter—See No. 161, supra. 


(158) 

(1861) 


4.—(Poliem Tenures). 

— The nature of Palliam tenure in Madras investigated. A 
Palliam is ancestral estate of the nature of a Baj and al¬ 
though it may belong to an undivided family, yet it is not 
subject to partition. It can be held by only one member 
of the family, who is styled the Polligar. The other members of the 
family are entitled to maintenance out of the Palliam. 

The succession to the Naragunty Palliam, being ancestral estate, held 
to vest in the nearest undivided male cousin of the PoUgar last seized, who 
died without issue male, in preference to his widow. Naragunty Lutch- 

meedavamah-v.VengamaNaidoo ••• ^ ^ 

= 1 Suther. 460= 1 Sar. 826=9 M.I.A. 66. 

PRIVY COUNCIL. 

-R. Collector of Trichinopoly V. Lekkamani. 11.i. 282, See No. 


Notes. 

1874 

-R. 

1881 


•F. 


1905 


ICO, injra. 

Muttuvadganadha Tavet u. Dorasmgha Taver, 3 M. 290, (304)=8 l.A. 
Qg—Palliains in the Palegar countries are generally impartible. 

Kachi Kaliyana V. Kachi Yuva, 28 M. 508 = 2 C.L.J. 231 (232)-32 LA- 

281.— Where impartible property passes by survivorship from one line o 

another, it devolves not on co parceners nearest in blood, but on the 
nearest co-parcener of the senior line. 
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CALCUTTA. 

-Cods. Maharanee Heeranath Kooer v. Baboo Burm Natain Singh, 17 W.R. 

316 (333) =9 B.L.R. 274.—The Ramgarh estate being found to be ancestral 

1872 impartible estate belonging to an undivided Hindu family governed by 
the Mitakshara law, it was field that the estate descended to the eldest 

male heir of the deceased infant proprietor in preference to the widow, the mother of 
the infant. 

-R. Taruck Chander Totadar v. Joodheshteer, 19 W.R. 178 (179)=: 11 B.L.R. 

1873 193.—As to the presumption with regard to the status of a Hindu Joint 
family. 

—-F. Ratan Dabeo v. Madhoosoodun Mohapator, 2 C.L.R. 328 (329).—Under 
the Mitakshara law, an unseparated grandfather's great-grandson’s grand¬ 
son will exclude the widow from inheriting the estate of her husband. 

R. Gur Pershad v. Dhori Rai, 7 Ind. Cas. 806 = 13 C.L.J. 203 —Succession 
to impartible estate has always been determined by the rule of survivor 
ship. 

MADRAS. 


1878 


1910 


1870 


-D. Arbuthnott v. Oolsgappa Cbetti, 5 M.H.G.R, 303 (309, 311).—Case of a 

non-bereditary poliem in which the successor by a fresh grant from the 
1870 Government was held not liable to pay the debts of his predecessor though 
his father. 9 M.I.A. 66 was distinguished on the ground of its being a 
hereditary poliem. 

■R. Coomara Yettapa Naikar v. Vcnkateswara Yettipa, 5 M.H C.R. 405 (406).— 
Impartible family estate is a fund upon which the maintenance of an 
illegitimate son of a Zamindar (Sudra) might be charged. 

_-D. Gavuci Devamma Garu ti. Ramandora Garu, 6 M.H.C.R. 93 (104).—9 

M.I.A. 66 is not an authority for the rule of succession in all impartible 
1870 zamindaries, because there w.as no dispute there as to the rule of succes¬ 
sion. A sound rule with respect to undivided and impartible ancestral 
property, is that all the members of the family, who ace entitled to unity of possession 
and community of interest according to the law of partition, are co-heirs, and that, on 
the death of one of them leaving a widow, and no near sapindas in the male line, the 
family heritage both partible and impartible passes to the survivor or the survivors to 
the exclusion of the widow. But when her husband was the last survivor, the widow’s 
position as heir relatively to his other undivided Kinsmen is similar to her position with 
respect to his divided or self and separately acquired property. 

_K. Lekkamani v. Puchaya Naikar, 6 M.H.G.R. 208 (218).—Poliems are here¬ 
ditary or for life only according to the express or implied grant in each 
J871 case. (See 21 W. R. 858 on appeal to Privy Council where it was hold 
that each case must depend upon its particular circumstances. 

__K. Naraganti Aohama Garu v. Venkatachalapati, 4 H. 260 (263, 298).— 

Referred to for the history of the Naraganti Poliem and for the other facts 
of the case. 

_R. Vira Ohinnammal v. Akkulu Ammal, 1 M.L.J. 326 (330).—A polliem is 

in the nature of a Raj, and though it might belong to an undivided 
1890 family, it is not subject to division. The Palayagat of Echakka Nayaka- 
noc is impartible. 
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-R. Lakshmipathi v. Kandasami, 16 M. 54 (57).—Tho Palayam of Edayakofctai 

in the Madura District was impartible, a Palayam being in the nature of 
a Raj or principality. 

Dinakarasami Setupati v. Bhaskarasami Setupati, 11 M.L.J. 29 (37).—9 
U.l.A. 66 was referred to as having held that " a Poliepat was in the 
nature of a Raj or principality and it was held that Ramnad being the 
principal of the Southern Policpats, was also in the nature of a Raj and 
impartible. 

BOMBAY. 

— R. Bachoo v. Mankorebai, 6 Bom. L.R. 268 (271) =29 B, 51. 

OUDH. 

Chandrabban Singh v. Dcbi Bakhsh, 8 lod. Gas. 422 (424).—The rule of 
primogeniture in S. 8 of Oudh Act. 1 of 1869, means lineal primogeniture, 
which implies the succession of the senior line in preference to the junior 
line, and, consequently, in cases of estates entered in Lists Nos. 3 and 5 of 
the said Act, the line prevails over the degree. 

(159)- Unsettled Polliera— Issues — liaising new issues. An un¬ 

settled Poliem in the Madras Presidency may be hereditary ; 

(1874) whether it is so, must be ascertained by evidence in each 
case. Proof of possession or receipt of rent by a person who 
pays the land revenue direct to Government, is prima facie evidence of an 
estate of inheritance. Where an issue, though in terms covering the 
main question in the cause, does not sufficiently direct the attention of 
the parties to the main question of fact necessary to be decided, and a 
party may have been prevented from adducing evidence, a fresh issue may 
be directed to try the principal question of fact.—The first issue raised in 
the lower Court was, whether a zemindary or tho income thereof was 
answerable for the debt of the late Zemindar. Their Lordships granted 
an issue to try whether the late Zemindar had an estate of inheritance in 
the Zemindary which descended to his minor son as his heir. Terms on 
which such issue will be granted. Oolagappa Chetty v. Arbuthnot 

I LA. 268=14 B.L.R. 115=3 5ar. 318. 

PRIVY COUNCIL. 

NOTES.-R. Sti Vitada Pratapa Raghuoatha Deo v. Sri Brozo Kishoro 

1876 Patta Deo, 1 M. 69 (77). 

- R. Vellanki V. Venkata, 1 M- 174 (189).—As to powers of Collector in deter- 

1876 mining succession to zemindaries. 

MADRAS. 

-R. Eamaraju v. The Secretary of State for India, 11 H. 309 (F.B.).—A 

Survey Officer, in 1875, having held an enquiry under the Boundary Act, 

1888 1860, and demarcated certain land out of the zemindary of a minor 

whose estate was then under the Court of Wards, the minor being represent* 
ed at the enquiry by th^ manager of bis estate appointed under S. YIII, Regulation V 
of 1804 (Madras), held, the decision of the Survey officer was binding on the minor when, 


1892 
-R. 

1893 

1904 

-D. 

1907 
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he came of age and the matter dealt with by the enquiry and decision was tes judicata, 
no appeal having been preferred by way of suit as provided by S. 25 of the Boundary 
Aot. 

1890 -R. Vira Chinnammal y. Akkalu Ammal, 1 M.L.J. 326 (329). 


BOUBAY. 

R. Vyakunta Bapujt ii. Government of Bombay. 12 B.H.C.R. (7, 76).~As to 
, private ownership of the soil in India and the eSect of Reg XXV and 
XXXI of 1802. 


R. Kuverji y. Babai, 19 B. 374 (386).—Where an issue is too general, so as 
1890 direct the attention of the parties to the main question of fact 

necessary for decision, a fresh issue ought to be directed. 

N.B.—For further notes, see under No. 160, infra. 


(160)- Regulations XXV mid XXXI of 1802 {Madras). The affirm¬ 

ative words of 2nd section of Madras Eeg. XXV of 1802 did 
(1874) not either give new rights to the owners of lands not perma¬ 
nently assessed, nor take away from them any rights which 
they then had. It merely vested in all Zemindars an hereditary right at 
a fixed revenue upon the conclusion of the permanent assessment with 
them. The words “ proprietors of land," as used both in the Bengal 
Code of 1793 and in the Madras Code of 1802, refer to “ Zemindars, in¬ 
dependent talookdars, and others who pay the revenue assessed upon 
their estates immediately to Governmentand the words “ proprietary 
possession," as used in the recital of Madras Eeg. XXV of 1802, must 
also be read in a similar sense as meaning the possession and rights of a 
“proprietor " in the technical sense in which that word is used, viz., the 
person who pays the revenue immediately to Government. The preamble 
of Madras Eeg. XXV of 1802 recognizes the right of private property, and 
does not assert a right on the part of Government to deprive or dispossess 
Zemindars in their lifetime, or their heirs after their deaths, for the 
purpose of transferring their rights to Government, or to new holders at 
the will of Government, independent of any considerations connected with 
the realization of revenue. The object of the Madras Eeg. XXXI of 1802 
was only the protection of the revenue from invalid lakiraj grants and 
to provide for the mode of trying the validity of the titles of persons 
claiming to hold their lands exempt from the payment of revenue ; it was 
not intended to confer upon Government any title which did not then 
exist. The words “ alienations of land " refer not to mere tranfers from 
one proprietor to another, but to grants for holding lands exempt from the 
paymentof revenue. A palliem may be hereditary, though not permanently 
settled under Reg. XXV of 1802, and the existence of a proprietary 
estate in palliems or other lands not permanently assessed, and the tenure 
by which it has been held, are judiciaUy determinable on legal evidence— 
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The palUem of Marungapuri is an ancestral hereditary palliem, and not 
subject to the appointment of Government. In India the proof of posses¬ 
sion or of receipt of rent by a person who pays the land revenue immedi¬ 
ately to Government is prima facie evidence of an estate of inheritance m 
the case of an ordinary Zemindary. The evidence is still stronger if it be 
proved that the estate has passed, on one or more occasions, from ances¬ 
tor to heir. There is no difference in this respect between a palliem and 
an ordinary zemindary. The only difference between a palliem or 
.zemindary which is permanently settled and one that is not, is that, m 
the former, the Government is precluded for ever from raising the revenue 
and, in the latter, the Government may or may not have that power. 

Collector of Trichinopoly v. Lekkamani aiul others ... . 

21 W.R. 358=14 B.L.R. 115=1 I.A. 282 = 3 Sar. 318. 

BOMBAY. 

NOTES.-R- Baban Mayacha v. Nagu Shravucha, 2 B. 19 (38).—As to the 

construction of a mere recital in the preamble differing from the enacting 
part of an Act or Regulation. 

_R. Bhaskarappa u. The Collector of North Kanara, 3 B. 452 (593).—When 

the Government for a series of years allows a vargdar to levy fees from 
1879 kunbis and others resorting to cut kumri within the limits of a jungle 
claimed by the vnrgdar as his private property, and takes from the varg¬ 
dar a portion of such fees, it recognizes the private proprietorship of the vargdar. 

MADRAS. 

_R. Fakir Mahomed v. Tirumalachariar, 1 M. 203 (221) (F.B.).— In Ian 

belonging to the State the ordinary Pattadar acquires by the patta alow 
1876 no higher interest than he derives from a private proprietor whose land he 
undertakes to cultivate. The Regulations of 1802, and especially e 

preambles to the Regulations XXV and XXXI. distinctly assert the 

rights of the State in the land, subject, as must now be understood (see Collector o 

Trichinopoly V. Lekkamani, 1 I. A. 282). to private rights, whether of property or 

occupdDCji at that tiEQB ©xistiog.” 

_Naraganti Aebamagaru v. Veokafcachalap-ithi, 4 M. 250 (256).—The exis • 

ence of a proprietary estate in Palliavis or other lands not permanent y 
1881 settled, and the tenure by which it has been held, ate matters judicial y 
determinable on legal evidence, just as the right to any other property. 

_R. Narayana u. Chengalamma. 10 M. 1 (5).-Point same as in 4 M. 250. 

1886 supra. 

N.B.— For further notes, see under No, 159, supra. 

5.—(Alienation). 

(X 01 )- Alienation of impartible estate — Custom — Succession to raj. 

Impartibility of an inheritance does not. as a matter of law, 
(1881) render it inalienable. The owner of an estate which descends 
as an impartible inheritance is not. by reason of its impartibU- 
ity, restricted to making grants or gifts enuring only for his own life, 
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The power of alienation resting upon the general law, inalienability, if 
existing, must depend upon family-custom in this respect, and of such 
custom proof is required. Anund Lai Singh Deo v. Mahraj Dheraj Gum, 
Narain Deo (6 M.I.A. followed. In the case of a titular raj, of which 
the lately deceased Baja had made 2 uViokurari patta, or grant in perpetuity, 
of part of the Zemindari lands thereto belonging, in favour of a younger 
son, it was found that the only custom proved was, that the raj estate 
descended to the eldest son to the exclusion of the other sons, and that 
there was no proof of a custom prohibiting such an alienation as that made 
by the grant. Held, that the mokurari grant was not invalidated by 
reason of the raj estate being by custom impartible. Raja Udaya Adilya 
Deb V. Jadab Lai Adilya Deb ... 8 C. 199-8 I.A. 248 = 4 Sar. 290. 

PRIVY COUNCIL. 

NOTES. -R- Fanindrft Deb Raikat u. Bajeswar Das, 11 C. 463 = 12 I.A. 

1884 72.—For particulars, see HINDU LAW (ADOPTION), No. 75, supra. 

-R- Sartaj Kuari v. Dcoraj Kuari, 10 A. 272 (288) = 1S I.A. 51.—It is neces¬ 
sary for tbe plaintiff to show that there is some custom which would prevent 

1888 the operation of tbe general law, empowering alienation, and proof of a 
custom, merely that the estate descended to the eldest son to ^he exclu¬ 
sion of the other sons, is not sufficient. 

-R. Sri Raja Rao Venkatasurya v. Court of Wards, 1 Bom. L.R. 277=22 U. 

1899 383.—See No. 164, infra. 

-F. Durgadut Singh v. Maharaja Rameshwar Singh, 36 C. 943 = 10 C-L.J. 233 

1909 (P.O.)—Property though impartible may be alienable. 

ALLAHABAD. 

-D. Bhawani Ghulam v. Deo Raj Kuari, S A. 642 (549).—Whereas, in parts of 

Lower Bengal, to which tbe parties in 8 l A. 248 belonged, the law appli> 

1683 cable was the DayabJiaga, under which the Rajah bad the power to make 
alienations, the parties in 6 A. 542 were governed by the Mitakshara 
under which be bad no such power to make alienations as against the rights of his 
undivided son. 

MADRAS. 

-Disoussed in Beresford v. Ramasubba, 13 M. 197 (205, 207).—For particulars, 

1889 see under No. 163, infra. 

CENTRAL PROVINCES. 

--R. Sardar Singh v. Ajit Singh, 2 C.P.L.R. 141 (146).—The impartibility of an 

estate does not as a matter of law make it inalienable. An estate proved 

1868 to be impartible by custom would in all other respects be governed by the 
ordinary rules of Hindu Law. The holder of such an estate would have 
the same right of alienating it quod his son as a father has under the ordinary Mitak¬ 
shara law. Inalienability depends entirely upon family custom, which must be ancient 
and invariable and established by clear and unambiguous evidence. In the absence of 
proof of any such custom, the ordinary law would apply. 
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(162) _ Debts—Ivipartiblc Zeviindari taken bu heritage from father's 

assets for payment of father’s debt — Sclf-acguired property 
(1882) Zemindari inherited from maternal grandfather. The estate 
■which a son takes by heritage from his father constitutes 
assets by descent for the payment of his father’s debt, not incurred for 
any immoral or vicious purpose. This estate may be attached and sold 
in execution of a decree upon such a debt; and that it is an impartible 
zemindari does not alter the case. The principle, that the ancestral pro¬ 
perty, in which the son acquires an interest by birth, is liable for the 
father's debt, unless within the above exception, holds good by the Mitak- 
shara law as administered in Madras as well as in Bombay and Bengal. 
Girdharee hall v. Kantoo Lall {14 B.L.R 187 = 1 LA. 321) followed. 
Part of an impartible zemindari inherited from a maternal grandfather 
was hypothecated by the zemindar as security for a debt, not within the 
above exception. Held, that all the right, title, and interest which had 
come to his son by heritage from the indebted zemindar, as well in the 
hypothecated part as in the rest of the zemindari, were liable, so far as 
they had not been administered in payment of the father’s debt, to be 
attached and sold in execution of a decree against the father, based on 
his admission of the debt. A zemindari inherited from a maternal grand¬ 
father is not “ self-acquired ” property. Qucere. —Whether the zemindar, 
having inherited from his maternal grandfather, was under the same res¬ 
triction in reference to alienation as against the son, as he would have been 
if the property bad come through the male lin&.—Muttayan v. Zemindar 

ofSivagiri . 6 M. I = 12 C.L.R. 169 = 9 l.A. 128 = 4 Sar. 345. 

For Notes see cases under Hindu Law (Joint Family), No. 
203, 6 M. 1 = 12 C.L.R. 169^9 l.A. 128, infra. 

(163) - Ctcslom—Impartible estate—Right of possessor of impartible 

estate to'alienate. There is no such co-parcenary, in an estate 
(1888) impartible by custom, as, under the law of the Mitakshara 
governing the descent of ordinary property, attaches to a son 
on his birth. The son’s right at birth, under the Mitakshara, is so con¬ 
nected with the right to share in, and to obtain partition of the estate, 
that it does not exist independently of the latter right. Where a custom 
is proved to exist, it supersedes the general law, which, however, still 
regulates all beyond the custom. In regard to a raj estate in Gorakhpur, 
by custom impartible and descending by primogeniture, the family being 
in other respects governed by the Mitakshara Law, the present Raja s 
alienation of part of that estate was alleged by his son to be invalid as 
against him. Held that, if there had been no custom of impartibility, the 
Raja’s power over the estate would have been restricted by the law 
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declared in Mitakshara, Ch. I., S. 1, v. 27 ; and the gift would have been 
void. But, there being the above custom, the question was how far the 
general law was superseded, and whether the right of the son to control 
the father’s act in this respect was beyond the custom. Held that, in 
regard to impartible estate, the son’s right at birth did not exist where 
there was no right on his part to partition ; also that inalienability depend¬ 
ed on custom, or on the nature of the tenure. In this case the evidence 
did not establish that by custom the estate was inalienable. Sartaj 
Kuari v. Deoraj Kuari ... 10 A. 272=15 I. A. 51=5 Sar. 139. 

PRIVY COUNCIL. 

NOTES.-F. The Court of Wards u. Venkatasucya Mahipathi, 20 M. 167; 

1899 on appeal, 22 H. 383=26 I.A.83.—For particulars, see No. 164, infra. 

- R. Raja Yatlagadda Mallikarjuna Prasada Nayadu v. Rajah Yarlagadda 

Darga Prasada Nayadu, 24 M. 147 (153) = 27 I.A. ISl, as to rights of 

1900 junior members to maintenance from the holder of an impartible zomin- 
dari. 

-R, Abdul Aziz Khan v. Appayasami Naicker, 27 M. 131=8 C.W.N. 186 = 6 

1903 Bom.L.R. 7 = 31 l.A. 1.—8cc same case No. 120, at p. 304, supra. 

- F. Durgadut 8ingh v. Maharaja Sir Rameshwar Singh Bahadur, 4 l.C. 2 = 13 

C.W.N. 1013 (102i)=6 M.L.J. 68 = 6 A. L.J. 847 —From the mere fact 

1909 that an estate is impartible, it docs not necessarily follow that it is inalien¬ 
able. 


CALCUTTA. 

R. Chbatradbai'i Singh v. Sataswabi Kumari, 22 G. 1S6 (163).—"Where a 
custom is proved to exist, it supersedes the general law which however 
^ still regulates all beyond the custom.” 

-D. Kali Krishna Satkar v. Raghunath Deb, 31 C. 224 (226).—10 A. 272 refers 

to the power of a next taker of an Impartible Raj to question the validity 
1603 of alienation made by bis predecessor. It does not directly deal with the 
question of the mode of descent and the other incidents of the estate. On 
the facts, held that the interest which a deceased member of a Mitakshara family had 
in an impartible estate is not assets in the bands of his successor. 

-R. Mabaraj Kumar Jagut Mohuu Nath Shah Deo v. Brinda Saha, 1 O.L.J. 

967 (961, 662}.—A particular law or custom is necessary to convert an 
■ 1909 estate which is conditional on there being an heir male, into an estate 
which cannot be alienated so that it shall not descend to the heir as was 
done in England by the Statute De Denw. 

-D. Laliteswar Singh v. Bbabeswar Singh, 39 C. 823 (829, 888) =8 C.L.J. 12| 

= l2 C.W.N. 968.—Sartaj Kuari’s case dealt with the nature and tenure of 
1608 the Impartible Raj itself. It laid down what the incidents which attach 
bo an impartible estate arc. It did not deal with the character of Babiiana 
property which is sabjeofc to altogether different consideration. 

105 
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- R, Bhabeshwar Siogh v. Rai Babu Ganga Persfaad Singh Bahadur, 12 C.W.N. 

966 (968).—10 A. 272 may be regarded as an authority for the proposition 
1908 that, ^Yhen part of a Raj is granted devoid of the peculiar customs of the 
Raj, the part so granted retains nevertheless the ordinary attributes of the 
Mitakshara law to which the Raj itself would be subject but for the peculiar customs 
necessary for its continuance as a Raj. 

_R, Gur Pershad Singh u. Dhori Rai. 7 1.0.806 = 13 C.L.J. 203.—Succession 

to impartible estates has always been determined by the rule of sutvivot- 

1910 

ship. 

MADRAS 

_Discussed & F. Beresford v. Ramasubba, 13 M. 197.—The holder of an impar¬ 
tible zemindari having granted a mining lease of a part of the zemindari 
1889 his son sued to have the lease cancelled. Held, that there being no family 
custom rendering the zemindari inalienable, it was competent for the 
zemindar to grant the lease, which, consequently, was not invalid as against the son. 

_R_ Mattuvaduganadha Tevar w. Periasami, 16 M. 11.—In this case a senior, 

daughter’s son having succeeded to an impartible zemindari by ptimogeni- 
1892 ture, a question arose on bis death as to whether succession was to be 
traced to him or to the maternal grandfather. Held that, when the 
senior daughter’s son succeeded, he did not succeed to a qualified heritage nor to a mete 
tight of management of joint family property, in which another daughter’s son had a 
right of survivorship, but that he had succeeded as full owner, thus constituting a fresh 
stock of descent and that, consequently, succession ought not to be traced to the 
maternal grand father. 

_R. Subcamanaya Pandya Chokka Talavar u. Siva Subramanya Pillai, 17 M. 

316 (341).—A Hindu son has no right to question the-alienation by his 
1894 father of an impartible estate unless be can show that, by a special custom, 
the estate is also inalienable. 

-R. Mallikarjuna Prasada Naidu y. Darga Prasada Naidu, 17 M. 362 (368)» 

—The successor to an impartible estate takes it subject to the obligation 

i894 ^ 

of maintaining the junior branches of the family. 

-^Discussed & Exp. Sivasubramania Naickeru. Krlshnammal, 18 M. 287 (292, 

293) by Muttusami Iyer, J.—“ The grounds on which the Lords of the 
1894 Judicial Committee rest their decision (in 10 A. 272 = 151.A, 51) are that, 
in order to prevent alienation by the father, there must be co-owner- 
ship in the son, that the propety in the paternal or ancestral estate acquired by 
birth under the Mitakshara Law is in their opinion so connected with a right to parti¬ 
tion that it does not exist where there is no right to partition, and that, though an 
impartible estate may for some purposes be joinffamily property, the co-parcenary in it, 
which is created by birth, does not exist. Thus, the ratio decidendi of the Privy 
Council decision is that there is no co-parcenary right so as to generate co-ownership in 
the form of a tight of survivorship and in the absence of co-ownership there can be no 
restraint on alienation.” It was also held that inalienability is a thing which ought 
to be proved by family custom. Inalienability being established, field that a gift by the 
holder of an impartible zemindari was invalid as against the plaintiffs in this case. 

_R. Sri Baja Chelikaoi v, Appa Rau, 20 M. 207 (219). [See on appeal, 25 M. 

1897 678 (P.C.)]. 

4897 " —R. Nainappa Chatty u. Chidambaram Chetty,i21 M. 18 (25). 


1894 


1894 
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-R. Abdul Aziz KhanSaheb v. App^^yasami Naicker, 22 M. 110 (112).—Where, 

as a question of fact, it «vas found that only the life-estate of the late 

1898 zemindar was sold and brought in execution sale, the ruling in 10 A. 272 
has no application. (See on appeal 27 51. 131 (P.C.) supra.] 

-R. Venkata Narasimha Naidu u. Bhashyakarlu Naidu, 22 M. 538 (549).—If 

an estate is impartible, the sons have, since the decision in Sartaj Kuar’s 

1899 case recently affirmed in this Presidency in the Pittapur case, no right to 
question the act of their father. 

-Com. on. Vidyapiirna Tirthaswami v. Vidyauidhi Tirthaswami, 27 M. 435 

(460—1)=b 14M.L.J. 105.—The decision in 10 A. 272 which was but the 

1903 logical outcome of basing the impartibility of those estates on the sound 
principle of family custom regulating succession by primogeniture, would 
have been averted if the succession of a single heir by a rule of primogeniture and the 
incident of inalienability bad both been based on what is the sound jural basis that the 
zemindar is a civil corporation sole charged with quasi-public duties and that each 
natural person who for the time being is a zemindar has only a life-estate in the zamin- 
dary with a very restricted power of alienation for necessary purposes but with absolute 
beneficial enjoyment of the revenues, subject only to the burden of maintaining or 
making suitable allowance for the members of tbe family. 

-R. Raja of Kalahasti v. Achigadu, 30 H. 454 = 17 M.L.J. 367 = 2 U.L.T. 

1905 167. 

-R. Nacbiappa Cbettiar v. Chinnayasami Naickar, 29 M. 453 (456, 4S8, 459 

460) = 16 M.L.J. 339 = 1 H.L.T. 272.—Although there is no co-parcenary or 

1906 joint tenancy in an impartible zamindary, there is still a right of survivor¬ 
ship, and an undivided brother taking tbe zamindary takes it by survivor¬ 
ship. Where it was not the self-acquired property of the last holder, it cannot be 
treated in tbe hands of tbe brother as assets liable for debts contracted by tbe former, 
for other than family purposes. 


-R. Veera Soorappa Nayani v. Errappa Naidu, 29 M. 484 = 16 M.L.J. 499=1 

H.L.T. 297.—The owner of an impartible estate has the full proprietary 
1906 title, and the son has no such co-parcenary interest by birth as be would 
have under tbe Alitakshara law in ordinary ancestral property. 

-R, Ramasami Naik v. Ramasami Cbetti, 30 M. 255 (261)=17 M.L.J. 201 = 2 

U.L.T. 167—Tbe fact that the zemindar of an impartible estate is re- 
1908 strained by special custom from alienating the whole or any portion of the 
Zemindati beyond his life time does not prove that the other members of 
tbe family are dormant co-owners with him. 


-R. 

1909 
-R. 

1910 


Raja of Karvetnagar v. SreeMabant Prayag Dossji, Varu, 2 Ind. Gas. 18 = 
19 M.L.J. 401=32 M. 429.--See the same case noted under 18 C. 151 = 17 
I.A.121, No. 153, supra. 

Mutbusawmy Naick v. Beogacammal, 8 Ind. Gas. 332 (336).—An im¬ 
partible Zamindari may be disposed of by the will of the Zamindar 
whether the heir-at-law is his son or his brother. 

ALLAHABAD. 


-R. Rup Singh V. Pitbhu Narain Singh, 20 A. 337 = 18 A.W.N. 159.-Because 

an estate is impartible and descendible according to the law of primogeni- 
1898 ture, it does not necessarily follow that it is inalienable. Inalienability 
depends upon the nature of the tenure or a special custom, which must be 
olefctly proved. 
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1904 


— R. 
L.R. 268. 


Bacboo Harkisoodas v. Mankorebai, 29 B. 51 (58) =>6 Bom. 
PUNJAB. 


-R. Sadhu Siagb i>. Secretary of State for India, 18 P.R, 1908 = 158 P.L.R, 

(1908) = 19 P.W.R. 1908 F.B.—When ancestral property of a person subject 
1907 to the Punjab customary law is attached and sold by order of a Criminal 
Court owing to his having absconded, the fee simple in the property is 
sold and nothing remains for the heirs to inherit. 

(164)- Impartible zemindari—Aliemiion by the owner by his will 

—Adopted son's claim—False description of the legatee — Design- 
(1899) ated person. A zemindari in Madras, by custom descending 
to a single heir by primogeniture, and impartible, is not 
inalienable in virtue only of its impartibility, in the absence of proof of 
a custom having the force of law, or of some tenure attaching to the 
zemindari, rendering it inalienable. Rani Sartaj Kuari v. Rani Deoi'aj 
Kuari (10 A. 272=15 I. A. 61), a case which is applicable in Madras, 
decides that where there is an impartible estate descending by primogeni¬ 
ture, and in other respects the Mibakshara governs the rights of the 
parties, the eldest son does not become a co-sharer with his father; and 
decides that tbe inalienability of the estate would depend upon custom 
which must be proved, or in some cases upon the nature of the tenure 
attaching to the zemindari: Held that there was no proof in this case of 
a custom which the Courts could recognize, as having the force of law, 
not resting on the Mitakshara, but argued to have been established by a 
long course of decisions in the Madras Court, against tbe validity of 
absolute alienation of an impartible zemindari: Held, also, that this was 
not a case to which should be applied the doctrine that, where there is a 
long course of decisions, that course should be supported and the law not 
altered. And held that, inasmuch as, here, there was no co-parcenary 
subsisting between the zemindar and any member of bis family in the 
estate, the zemindar had power to alienate it; and that be might exercise 
that power by will. A Hindu adopting a son does not thereby deprive 
himself of any power that he may have to dispose of his property by will. 
There is no implied contract, on the part of the adopter, in consideration 
of the gift of bis son by the natural father, not to make a will. A bequest 
was made to a person whom the testator falsely described as his “ aurasa ” 
or “ naturally-born ” son. This false description, not involving any condi¬ 
tion that the legatee should be the testator’s son, did not invalidate the 
bequest to the designated person. Fanindra Deb Raikat v. Rajeswar 
Dass (12 I. A. 72 = 11 G. 463), distinguished. Sri Raja Rao Venkata 

Surya Mahipati Rama Krishna Rao Bahadur v. The Court of Wards ... 

22 M. 383 = 26 LA. 83 = 3 C.W.N. 415= 1 Bom. L.R. 277=7 Sar. 481. 
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PRIVY COUNCIL. 

Notes. -R, Adbul Aziz Khan v. Appayasami Naicker, 27 M. 131 (142) = 

8 C.W.N, 186=6 Bom.L R. 7 = 311.A. 1.—The subsequent reversal by the 

190o P.C. of the previously accepted law does not displace its application to 
contracts entered into under the previous condition of the law. 22 M. 383 
was not meant to have a retrospective eflect. Therefore the purchaser of the right, 
title and interest of the holder of an impartible Raj, in execution of a money-decree 
against him under the previous state of the law, purchased only the life interest of the 
previous holder. 

-Rel. on. Durgadut Singhu. Maharaja Sir Rameshwar Singh Bahadur, 11 Bora. 

L.R. 901 (909) = 13 C.W.N. 1013 = 6 M.L.T. 68.=4 Ind. Cas. 2.—Where 

1909 the lands or usufruct granted as babuana to the junior members of the 
family are imp.artiblo, descending to the eldest male heir of the grantees 
to be held or managed by such heir for the maintenance of the family, and on failure 
of the male descendant to revert to the grantor, and there is no provision as to inalien¬ 
ability, it docs not by reason of this fact follow that it is inalienable. 

CALCUTTA. 

-F. Ramadaa Marwari u. Tekait Braja Behari Singh. 6 C.W.N. 879.—Where 

the right of primogeniture exists in a Mitakshara family, the son, who 

1902 takes the estate by descent by virtue of that tight, does not become a co¬ 
sharer in the estate, and dees not take it by survivorship, and the estate is 

not prima facie inalienable. The estate in the hands of the son was held liable to be 
proceeded against, in execution of a decree obtained against the father. 

- D. Kali Krishna Sarkar v. Raghunath Deb, 31 C. 224 (226).—22 M. 383 refers 

to the power of a next taker of an Impartible Raj to question the validity 

1903 of alienations made by his predecessor. The mode of descent and the 
incident thereof to such estate are not dealt with therein. 

-0, Probodh Lai Kundut<. HarisebandraDey, 9 C.W.N. 300.—The decision in 

each case must depend upon the terms of the testamentary document in 

1904 question. If, on an interpretation of the document, it appears that the 
intention of the testator assumed as the basis of his disposition that there 

was to be an adoption of the legatee as bis son, and that that was the essential condition 
upon which the bequest was made, the legatee cannot take unless the condition is 
fulBlled. 

-R. Maharaj Kumar Jagut Mohun Nath Shah Deo v. Brinda Saha, 1 C-L.J. 

697 (862).—A particular law or custom is necessary to convert 'an estate 

1908 conditional upon there being a male heir into an inalienable estate. The 
person who asserts a right to assume the property most prove it. 

-B. Musamut Lachmi Dai Mohutain t>. Kissen Lall Pahari Mahaton H 

O.W.N. 147=4 O.L.J. 887.—Where the transaction was essentially a con* 

1906 tract between the so-called adopter (widow) and the adoptee, to enable the 
former to continue to enjoy the spiritual and worldly benefit from the 

pilgrims who were the clientele o/het husband, held, the contract between the parties 
did not depend for its validity upon the validity of the adoption and was consequently 

en f orceable. 

1907 -Sorendra Nath ti. Kala Chand, 18 C.W.N. 668 (670). 


1903 


1904 


1908 


1906 
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-F. Krishna Pershad Roy v. Romes Chunder Mundal, 13 C.W.N. 163 (164) = 

8 C.L.J. 274 = 4 Ind. Cas. 467—Where there is a custom of primogeni- 
1908 ture, there is no restriction on alienation unless there is a special family 
custom to the contrary. A person, who has not a present right or 
interest in an impartible property, cannot object to a sale in execution of a mortgaged 
decree obtained against the then incumbent. 

_D. Lalitcswar Singh v. Bhabeswar Singh, 33 C, 823 (829) = 8 C.L.J. 124=12 

C.W.N. 9S8.—The incident of impartibility and succession by primogeoi- 
1908 ture have no application to Babuana grants, in the absence of a special 
custom taking them out of the category of Hindu family property. 


R. 


1899 


MADRAS. 

Venkata Narasimha Naidu v. Bhashyakarlu Naidu, 22 M. 838-—The 
holder of an impartible estate for the time being is its absolute owner ; 
and his sons have no focus standi to question his acts in reference to the 
estate, unless it is shown by the existence of a well-established custom 
that the estate is inalienable. 

_Nagalingam Pillai v. Ramachandra Tevar, 24 M. 429 (437).—It is com¬ 
petent for a father to deal with bis self-acquired property (in whatever 
1901 manner acquired) as he pleases. When he makes a disposition thereof in 
favor of his son, he has power to leave it to descend as ancestral property 
or as self-acquired property. Whether he intended to preserve the quality of ancestral 
property is a question turning on the construction of the deed of gift. 

_B, Raiah of Kalahasti v. Aebigadu, 30 M. 454 (456) =17 U.L.J. 367-—In 22 

M. 383 the view of the Privy Council was that the rule of succession by 

1905 virtue of survivorship is a survival from a theoretical co-parcenary and 
not based on actual unity of interest between one Raja and his successor. 

The incidents of survivorship as to the partible estate do not apply to an impartible es¬ 
tate, and therefore a succession certificate is necessary for the successor to recover the 
debt due to the previous holder. 

__B, IJacbiappa Cbettiar V. Chinnayasami Naicker, 29 M. 453 (456, 489) = 16 

M.L.J. 339 = 1 M.L.T. 272.—There can be no coparcenary right in im- 

1906 partible estates, and therefore an alienation by the holder of such an 
estate cannot he questioued. It does not therefore necessarily follow that 

such an estate in the hands of the succeeding zamindar is assets for the payment of debt 
contracted by his predecessor. 

-R. Veera Sootappa Nayani v. Erappa Naidu, 29 H. 484 (489) = 16 H.L.J. 
499 = 1 H.L.T. 287.—See the same case under No. 163, supra. 

Zamindar of Karvetnagar v. Sreemahant Pcayag Dossji Yarn, 2 Ind. Cas. 
18=32 M. 429.—See the same case noted under 10 A. 272, No. 163, supra, 

BOMBAY. 

-R. Bachoo Harikisondas v. Mankorebai, 29 B. 51 (58) =6 Bom* 

L.R. 268. 

OUDH, 

_B. Marjud Kuar v. Kalka Baksh Singh, 4 O.C. 6 (12). The testator executed 

a deed whereby he purported to give his property to the respondent by 
1900 virtue of his being the adopted son. As there was no adoptionj held the 
gift did not take eSect. 


1906 


R. 


1909 
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(165)- Alleged transfer—Not in manner prescribed by the Transfer 

of Property Act, 1882—Recital of acts done, and arrangement 
(1900) made, in a deed executed by the zamindar, and his family, 
inoperative to transfer—Effect of petitions and applications to 
Revenue officers. Oo tho claim made by a person who was the heir to an 
impartible zamindari for a declaration of bis right, and that he was 
entitled to redeem a usufructuary mortgage upon the property, the defence 
was that the estate had been transferred to the defendant by the plain* 
tiff’s father, who was the predecessor in estate, by executing, before the 
birth of the plaintiff, a deed, to which were parties all the members of 
the joint family including the defendant, who was then the presumptive 
heir; a proceeding which was followed by other acts indicating transfer 
to the latter. The deed was unilateral, and was addressed to the mort¬ 
gagee. Reciting the fact of the mortgage, it required the mortgagee to 
surrender the estate, on payment of the mortgage-debt, by either the 
family or the defendant, to the latter. It also required that petitions 
should be sent notifying the transfer to the Collector and to the Deputy 
Collector of the district; these were sent and a statement to the same 
effect was made by tho zemindar to the Tahsildar. Mutation of names 
followed in the defendant's favour :— Held, (1) that, at the date of the 
deed, a transfer such as that alleged could not be effected except by a 
registered deed, as required by the Transfer of Property Act, 1882 ; (2) 
that neither the mortgage nor the petitions effected the transfer ; (3) that 
the deed was both in form and substance a transaction between the family 
and the mortgagee, and not one between tho several members of the 
family ; (4) that it did not show that a contract founded on good consider¬ 
ation had been, in fact, made for a transfer, though, if such a well-founded 
contract had existed, it would have been an answer to the claim; (5) the 
family being joint, and the estate, though impartible, being held jointly, the 
object was to strengthen the mortgagee’s title not to effect changes in tbe 
family as to the right of property. Immudipattam Thirugnana Kondama 

Naik V. Periya Dorasami . 24 M. 377 = 28 I.A. 46=5 C.W.N. 217 = 

7Sar. 811 . 


MADRAS. 


NOTES.-R- Gunnaiyan v. Kamakshi Aiyar, 26 M. 339 (334).—Re: the 

effect of enfranchiaemont of ioam service land in the name of the office 
bolder. 


Cons. Kurri Veerareddio. KurrI Bapireddi, 29 M. 336 (347) F.B. = 16 M.L J 
896 = 1 M.L.T, 193.—8. 64 of Transfer of Property Act is imperative^ and 
' Courts will not be justified in disregarding it on equitable grounds. 


-R. 

1906 


Naobiappa Cbettiar v. Ohinnaysaami Naioker. 29 M. 493.— See the same 
under 10 A. 272, No. 168, ntpra. 
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-R. Veera Soorappa Nayani v. Errappa Naidu, 29 M. 484.—See the same case 

1906 under 10 A. 272, No. 163, supra. 

*>— R. Zamindar of Katvetnagar v. Sreemahant Prayag Dossji Varu, 2 Ind. Cas. 
1909 18*19 M.L.J. 401 =-32 M. 429.—See the same case under 10 A. 272, supra. 

(166) -Impartible estate—Sale in execution of money-decree— 

What interest passes—See CiV. PRO. CODE (VIII OP 1859), No. 25, 
27 M. 131. 

6.— (Maintenance). 

(167) - Zamindar. agreement to maintain collateral relations of — 

Construction — Charge on estate. The holder of an impartible 
(l892) zamindari estate, in an agreement with the eldest son of his 
younger brother, settling family disputes, used words to this 
effect: “ I have agreed to give you, through the Collector, every 
month Es. 300, on account of the maintenance of yourself, your younger 
brothers, three in all, and the rest of your family.’* The son of the 
youngest brother now sued the son and successor of that zamindar for 
maintenance according to the agreement:— Held, that the payment was 
not limited to the life of one, or all, of the brothers, but that the issue of 
each of the three were included, and that maintenance at a proportionate 
rate had been rightly decreed to the plaintiff as a charge on the estate. 
Narayana Ananga v. Madhawa Deo. 16 M. 268=20 LA. 9 = 6 Sar. 270. 

(168) - ‘Decree—Construction of decree—Assignment of villages, 

part of an impartible estate —Maintenance of a member of a 
(1899) junior branch of a joint Hindu family — Agreement — Arbitra¬ 
tion award, decree and settlement thereon — Revenue, by whom 
payable. A talukhdar owning an impartible inheritance was the head 
of a joint Hindu family, of which the defendant, his first cousin, was a 
member in a junior branch. In 1864, they came to terms as to the 
latter’s claims upon the ancestral estate. A decree in that year, founded 
upon the award of arbitrators between them, declared the talukhdar's 
ownership, and the assignment by him of eleven villages to the junior 
member, free of liability in respect of the revenue. These terms were 
entered in an administration paper, or wajib-ul-arz, of the talukh before 
the settlement of 1867, in the record whereof they were also entered. 
And they were referred to in a sanad granted to the talukhdar. When 
the settlement of 1889 was in progress, the profits of the eleven villages 
and the Government demand thereon had greatly increased; and for 
this jama the talukhdar was liable without any proportionate increase 
of profit from the eleven villages. In 1881, the talukhdar sued for a 
declaration that the defendant’s right in the villages consisted only of a 
certain amount of allowance for maintenance derivable from them. He 
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also claimed that the defendant should repay to him a sum which he 
bad paid for local cesses. The defence was that the defendant’s right 
in the eleven villages had been conclusively settled in the above proceed¬ 
ings. Held that, by the true construction of the decree of 1864, which 
was the foundation of the title of either party, the profits of the eleven 
villages belonged to the defendant, and that the revenue was to be paid, 
as between the two, by the plaintiff with the enhancements, without 
benefit to him from the increase in the yield of the land. The principle 
of the judgments below was that the question to be decided was of the 
kind where the head of a family and a junior member dispute the amount 
of maintenance that should be paid. But the property assigned in this 
case was not of the variable character which belonged to an ordinary 
allowance for maintenance, and there was nothing to show that the 
Courts bad authority to disturb settled agreements on the ground of their 
being originally based on claims to maintenance. The talukha was vested 
in the plaintiff subject to the right of the defendant to hold the eleven 
villages ; and as between them, the former was liable for the jama and 
the latter for the local rates and cesses. Loknatk v. Bissessaniath 

27 C. 103 = 26 1. A. 268 = 7 Sar. 569. 

(169) -Liability of—to maintenance of illegitimate sons of a Sudra 

—See Hindu Law (Legitimacy). 

(170) -Wrongful withholding of junior member’s maintenance— 

See Hindu Law (Pabtition), No. 283, 24 M. 147=27 I.A. 151. 

7.—(Imparfcibility not established). 

(171) —The family usage, that a Zemindary has never been separated, 

but devolved entire on every succession, though proved to have 
(1841) existed as the custom for many generations, will not exempt 
the Zemindary from the operation of Regulation XI of 1793, 
which provides, in case of intestacy, for the division of landed estate among 
the heirs of the deceased, according to the Mahomedan or Hindoo law. 

Regulation X of 1800 does not apply to undivided Zemidaries, in 
which a custom prevails, that the inheritance should be indivisible, but 
only to Jungle Mahals, and other entire districts, where local customs 
prevail; and therefore, only partially and, to that extent, repeals Regula¬ 
tion XI of 1793. Rajah Decdar Hossein v. Ranee Zuhoor-oon-Nissa ... 

I Sar 217 = 2 Suther. App, V=2 M.I.A. ■441. 

PRIYT COUNCIL. 

NOTES.— Raj Kishen Sing v. Ramjoy Sarma Mozoomdar, 1 C. 186 
1872 (192)» i9«.R.8. 

106 
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ALLAHABAD, 

-Expl. Surmust Khan v. Kadir Dav Khan. Agra (F.B.) 38 (44).—Family 

usage whereby the zemindaree devolved entire on every succession cannot 

1866 exempt it from the operation of Reg. XI of 1793, unless it fell within the 
partially repealing Bengal Reg. X of 1800. 

For further notes, see under Mahodeman Law. (Inheritance) No, 34, infra. 

(172)- Succession — Zeniindari — Partibilily—New zemindari • 

Heirs. In 1793 the ancient zemindari of Nuzvid, which 
(1879) descended to a sinf^le heir, having been before British rule 
a raj, or principality held on the tenure of military service, 
was resumed by the Government for arrears of revenue. In 1802, the 
Government formed two zemindaries out of it, and granted one of them, 
since called Nuzvid, to the second son of the raja, under a ''sanad-i- 
milkiat istemrari,” which described the zemindari lands comprised in it as 
“ the six parganoas of Nuzvid in the Kondapalli Circar.” The provisions 
• of the sanad did not differ from those of an ordinary grant under the per¬ 
manent settlement. On the question whether this zemindari was or 
was not subject to the same rule of impartibily as that to which the 
ancient and entire zemindari of Nuzvid had been subject before 1793, 
held that the six pargannhas granted in 1802 were a new zemindari, sub¬ 
ject only to the ordinary obligations imposed on zemindaries in general; 
and the word heirs ” used in the sanad construed to mean heirs of the 
grantee according to the ordinary rules of inheritance of the Hindu law. 
The Hansapur case, Bir Pertap Sahi v. Maharaja Rajender Pertap Sahi 
(12 M.I.A. 1) distinguished. Raja Venkata Rao v. Court of Wards 

6C L.R. 152 = 7 I.A. 38 = 4 Sar. 81=2 M. 128. 

N.B- -The Hansapore case (12 M-I A. 1) distinguished', io which the tcasaction 

was cot so much the creation of a new (enure as the change of the tenant by the 
exercise of a vis major. 

PRIVY COUNCIL. 

NOTES,-D, Muttu Vaduganadha Tevar v. Dorasingha Tevar, 3 M. 290= 

8 I. A. 99.—The Nuzwid Zemiodary was formerly part of an old military 

1881 jaghire in the nature of a Baj aud impartible. In the year 1763 the 
jaghire was confiscated for rebellion, and the next year it was restored on 
its old footing to the eldest son of the rebel Zemindar. In the year 1793 it was resumed by 
Government for default in payment of revenue ; and in that state it was when the perma¬ 
nent settlement of 1802 was enacted. It was never ag.tin granted out entire or on its 
old tenure as a jaghire, but, in the year 1803, two new Zemindaries were made out of 
it. Under these circumstances, it was held that the Nuzvid Zemindari could not be 
identified with any estate or title existing prior to the stinnad of 1802, which put it on 
the same footing with ordinary estates,” “ But in this case (8 I.A. 99) the Islinirar 
Zemindar was put in his place by the Proclamation of 1801, and it is to the terms of 
that document that we must look in order to find the quality of his estate.” 

-F- Jaganatbav. Bamabbadra, 11 H. 360 : S, G.^on appeal 14 H. 337 = 18 I.A. 

1888 4S.—For particulars, see case uoder No. 173, infra* 
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-R. Sri Raja Viravara Thodbramal Rajya Lakhshmi Devi y. Sri Raja Vita- 


1897 


vara Tbodhramal Surya Narayana Dbabraza, 20 M, 256 = 24 LA. 118.— 
See case No. 174 infra. 

MADRAS. 

- D. Dinakarasami Sctupabi y. Bhdskarasami Setupati, 24 H. 613 (F.N.) = 11 
M.L.J. 29.—In this case there was no trace of an intention as in 2 M. 128 

1893 to put an end to the old estate and substitute a new estate in its place. 

The declaration that succession was to be continued and that there was 
to be no confiscation of the estate, but only suspension of the rights of the family for 
8 years, is conclusive on the question of intention. The zamindary was not broken up 
while in the band of the British Government, nor were any new zamindaries carved 
out of it. It was restored in its entirety bo Mangaleswate. 

-D. Tbe Udayarpalayam case, 24 H. 562 (606) = 11 H.L.J, 191.—on the 

ground that there (in 2 M. 138: 7 I.A. 39), (a) between the years 1793 & 

1901 1802, no member of the family was in possession, apparently their rights 
being altogether in abeyance: (b) in 1802, six perguunahs, being only a 

small part of the original zemiodari, were granted to the second Ramchandra, while 
the larger part of the Zemiodari was granted to the eldest son in whose hands the 
whole zemindari bad been in 1793 : (c) obviously Ramachandra took a new estate, 
though it might have been otherwise with the eldest son, as to whose case tbe Judicial 
Committee refrained from expressing any opinion : (tf) there was evidence of conduct 
subsequent to 1802 indicating the opinion prevailing in the family, whereas all the 
evidence in the case at 24 M. 562, pointed to the opinion that impartibility was the rule. 

_D, Quunaiyan y. Kamakchiayyar, 26 M. 339 (353).—It is only in cases in 

which prior to a permanent settlement, proprietary title of the bolder is 

1902 extinguished by resumption for arrears of revenue, in virtue of tbe preroga¬ 
tive of the Crown under tbe common law of the land before such law was 

modified by statutory or regulation law as in 2 M. 126, that the restoration of the 
estate or the permanent settlement thereof with a member or representative of the old 
family and tbe issue of a sanad to him under Reg. XXV of 1802 legally operate as a 
fresh grant and root of title so as to constitute it the self-acquisition of the grantee- 

( 173 )- Zemindari—Present partibility of a zemindari originally 

existing before 1759— Grant by Government in 1802, and again 

(1891) in 1835 of thi same zamindari—Absence of intention to grant 
it as impartible —SaDad-i-milkiyat-i-i8timrari. Although it 

might be taken that the Merangi zemindari was formerly held on 
a military tenure under a raj, and that it continued to be held on the 
same tenure after it had been incorporated in another zemindari, and 
subsequently, when, by conquest it became part of tbe Vizianagaram 
Zemindari, which was dismembered in 1795, and even if impartibility 
was the rule then applicable to the estate, yet the subsequent dealings 
with the zemindari, the nature and terms of the grants under which it 
was held after 1802, and the absence of proof of its having been im¬ 
partible during the present century ; also the character of the estate, 
which was in no way distinguishable from that of an ordinary zamin¬ 
dari assessed to tbe revenue, all led to the conclusion that tbe zemindari 
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was now partible. It was clear from the kabtdiyat, or instrument of 
assent to the Sanad-i-milkiyat-i-istimrari of 25th April, 1804, that the 
latter was in the ordinary form of such grants, and there was no ground 
for inferring that the Government intended to create an impartible zemin- 
dari, or to restore an old one with impartibility attached. In 1835, 
there was, for a second time, such a dealing with the estate by the 
Government, in granting it again by sa^iad, as showed that there was no 
intention to the effect above mentioned. The case of the Ransapur 
Zamindari (12 M.I.A. 1) situate in Behar, as to which their Lordships 
in 1867 held that it must be taken to retain its previous old quality of 
impartibility, after having been granted in 1790, was distinguished. Sri 
Raja Satrucharla Jagannadha Razu v. Sri Raja Satrucharla Ramabhadm 

Razu . 14 M. 237=181.4.45 = 5 Sar. 645- 

MADRAS. 

Notes. -P. Hallikarjuaa Prasada Naidu v. Darga Prasada Naidu, 17 

M. 362.—Where, in case of division, the parties, by consent, reserve 
1894 part of the property as undivided, the family retains the undivided status 
qua such property. 

- D. The Udayarpalayam case, 24 M. S62 (606) = 11 M.L.J, 191.-On the 

ground that in the case at 18 I.A. 45, there was a complete break in the 
1901 possession of the family from 1760 to 1795, when Gangaraz, a member of 
the elder branch of the family, was put in possession ; beyond that, there 
was nothing on which to found the conclusion that the Government had in view the 
creation of an impartible zemindari; and there was evidence relating to what happened 
in 1835, which, in the opinion of the Committee, clearly negatived any such intention. 

-R. Rajah of Vizayanagaram f. Rajah Setrucherla Somasekhararaz, 26 H. 686 

1903 (689).—Referred to as part of the history of the case. 

— — R. Sri Rajah Venkata Narasimha Appa Row v. Sri Rajah Rangayya Appa 
Row, 29 M. 437 (442) =16 H.L.J. 178.—The question whether an estate 
1905 is subject to the ordinary Hindu Law of succession or the rule of primo* 
geniture, must be decided according to the evidence in each case. 

(174)- Impartibility not established — Possession of one member of 

joint family at a time—What constitutes partition. A zemin- 
(1897) dari, granted by the Government in 1803 to a Hindu, des¬ 
cended in his family, possession being held by one member 
at a time. The estate, however, was not impartible. But, whether it 
was or was not impartible was adjudged immaterial to the question 
raised on this appeal The last zemindar having died without issue in 
1888, his widow was in possession when this suit was brought by a 
male collateral descendant from a great-grandfather common to him and 
to the last zemindar. The plaintiff claimed to establish bis right as 
member of an undivided family bolding joint property against the widow 
who alleged that her husband had been sole proprietor. In proof of 
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HINDU LAW (IMPARTIBLE ESTATES)—(Continti^d). 

-7. — (Impartibility not established) — (Coniintted). 

this, she relied on certain arrangements as having constituted partition, 
viz., that in 1816. two brothers, then heirs, agreed that the elder should 
hold possession, and that the youtiger should accept a village, appropriat¬ 
ed to hira for maintenance in satisfaction of liis claim to inherit: again, 
that in 1866, the fourth zemindar compromised a suit brought against 
hira by his sister for her inheritance on payment of a stipend to her, 
having already, on the claim of his brother, granted to him two villages 
of the estate; and, by the.compromise, this was made conditional on the 
sister’s claim being settled : again, that in 1871. the fourth zemindar 
having died ponding a suit brought against him to establish the fact of 
an adoption by him, an arrangement was made for the maintenance of 
his daughter and two widows, who survived him, the previous grant for 
maintenance of his brother holding good, the adoption being admit¬ 
ted, and the suit compromised. Held that there was nothing in the above 
which was inconsistent with thezemindari remaining part of the common 
familv-property : and that the course of the inheritance had not been 
altered. Held, also, that the claimant was not precluded by the family- 
compromise of 1871, or in any way, from maintaining this suit; and 
that it was not barred by limitation. Sri Raja Viravara Tkodhramal 
Rajya Lakhsmi Devi v. Sri Raja Viravara Thodhramal Surya Narayana 
Dhatrazu . 20 M. 256 = 24 I.A. 118 = 7 Sar. 185 


MADRAS. 


NOTES. 


Considered in Venkata Narasimha Naidu v. Bhashyakarlu Naidu, 


1599 


22 M, 338 (349).—The dictum in 20 M. 256: 24 I.A. 118—that "even if 
impartible, the estate may still be part of the family property and descend¬ 
ible as 8Uoh”-*‘iR prohibly to be understood in the sense that it may 

be 80 by special custom-’ 

_Nanu v. Mundaneberi Purvayil, 9 Ind. Cae. 849 = (1911) 2 H. V.N. 281.— 

Opinions of raembors of the family about its status do not affect the real 
status of the family. 

CALCUTTA. 


1911 


•D. Bameshwar Prosad Singh v. Lachmi Prosad Singh, 31 C. 111=7 C.W.N. 
688.—Where a person disposed of bis self-acquired estate by means of a 
1903 will in favour of bis eldest son, an Ekramamah executed subsequently by 
the younger son of the testator in favor of the eldest son relinquishing all 
bis rights in the estate was not void by reason nf the ignorance of the parties as to the 
efieot of certain inoperative clauses of the will regarding perpetuity and inalienability. 

OUDH. 

_K, Satrohan Singh v. Rajabindar Bikram Singh, 10 O.C. 367 (378).~An 

understanding between the members of a joint Hindu family to possess 
1907 ft°d enjoy separately spocifle portions of the family property does not 
amount to a partition among them. 
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HINDU LAW (IMPARTIBLE ESTATES}—(Confina^d). 

-7.—(Impartibility not established)—(ConcZwded). 

- R. Surajbaksh v- Raghutaj Kunwar, 11 O.C. 381 (388). —An arrangement 

whereby the members of a Hindu family collect the rents separately and 
1908 bold separate possession of sir lands, for mutual convenience and in order 
to avoid petty disputes, cannot be construed into a deliberate separation 
with the object of altering the status of the family. 

(175) -Deshgat watan—Presumpdon as to impartibility—Burden 

of proof-See Hindu L.aw (Succession), No. 390, 27 B. 363. 

^3" For other cases, see Foot-notes under Hindu Law (Impartible 
Estates), No. 129, 12 M. I. A. 523. 

HINDU LAW (JOINT FAMILY). 

1. Joint Property. 

2. Liability op joint property to debts op father. 

3. Creditor’s procedure for enforcing liability op co- 

sharers for debts. 

4. Liability of joint property to joint family debts. 

5. Alienations by co-sharers. 

6. Powers op Manager. 

I.—(Joint property). 

(176) - Presumption as to joint property — Burden of proof as to 

separate acquisition. The presumptiou of the Hindoo Law, 
(1854) in a joint undivided family, is that the whole property of the 
family is joint estate, and the onus lies upon a party, claiming 
any part of such property as his separate estate, to establish that fact. 
Gopeekrist Gosain V. Gungapersatid Gosain... 

4 W.R. 46 (P.C.)«I Sar. 493 = 6 M.I A. 53, 

CENTRAL PROVINCES. 

- R. Thakur Rohini v. Vishwiinath, 13 C.P.L.R. 33 (34). —A benamidar 

can sue in his own name, in the absence of special circumstances affecting 

•4 OQQ 

the merits of the case. 

-For further notes, see under Benamee Transactions, No. 1 at pp. 220—222, 

supra. 

( 177 ) -Disputes arose in a joint Hindoo family, and a suit was 

brought in 1810 in the Supreme Court to ascertain the res- 
(1857) pectivo rights of the members of the family in the joint 
estate. In 1811, a compromise was entered into by two of 
the defendants, members of the family, and the plaintiff, who executed 
a release to them. The litigation of the suit continued, and, in 1820, 
these two defendants were allowed by the Court to rely upon the release, 
and the plaintiff to impeach it; but it did not appear that the release 
had ever been the subject of adjudication. In 1853, the cause was heard 
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HINDU LAW (JOINT FAMILY)-(Co«<mMcci). 

-1 .—(Joint property)—(Conimt^ed). 

upon further directions, when a considerable sum was found to be due 
to the then plaintiff, by one of the defendants so released in 1811 by the 
original plaintiff. Upon a Bill filed by the representatives of one of 
these defendants, setting up the release, which was charged by the Bill 
not to have been at issue in the previous litigation, a demurrer was filed 
for want of equity, and allowed by the Supreme Court. Such demurrer 
was overruled upon appeal, as ic was not clear by the Bill that the length of 
time from the date of the release operated as a bar to the relief sought, 
90 as to allow of such a demurrer. Liberty, however, was allowed to 
the demurring defendants to insist upon the same ground of defence by 
answer, and no costs given. Sree Matty Brindasoondery Dossee v. Rooder- 
persaud Mookcrjee ... ... ... ... 1 Sar. S87 = 7 M.I.A. 4. 

(178)- Temporary separation of one of the members--Subsequent 

return of such me^nher to joint family—Property acquired 
(1865) during separation—Right of the separated member to share in 
suck property — Presumption. An adult brother, a member 
of a joint undivided Hindu family, in consequence of disputes, separated 
from the family. As no regular partition of the estate was made, the 
lands remained undivided, and each member took bis share of the rents. 
After a short separation, the brother returned to the family, and it was, 
by a deed of Ungshoputtur or settlement, agreed that the acquisitions 
made by the elder brother during the separation, should go into the joint 
funds. During the separation, the elder brother purchased a Putnee 
Talook. Held, that the reunion of the brother to the family remitted 
him to bis former status, as a member of a joint Hindoo family, and that 
he was entitled to share in the purchase, as it must be presumed to have 
been made out of the funds of the joint estate. The presumption of 
Hindu Law is, that the property not shown to be separate is joint, and 
the onus probdndi lies on the party claiming it as separately acquired. 
Prankishen Paul Chowdry v. Mothooramohun Paul Chowdry ... 

5 W.R. 11 (P.C.).= I further. 609 = 2 Sar. 164 = 10 M.I.A, 403. 

PRIVY COUNCIL. 

NOTES.--N* Anandtao t>. Vasantrao, 6 Born.L.R. 925 on appeal 110 W N 

478 (P.C.) = 8 C.L.J. 838=2 M.L.T. 181=17 M.L.J. 184 = 9 Bom.LiR.’ 

1907 808.—The burden is on the person who alleges that property ia not liable 

to partition where there is an available nucleus of joint property. The 
onus of proving separateness of property is not discharged by the production of certain 
instroments to deal with the property as if it were separate estate, when the tenor of 
family life proves the use of the property to have been the same after as before the 
execution of those instruments. 
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-1 .—(Joint property)—{Contimied}. 

BOMBAY. 

-F. Bai Mancha v- Narotam Das, 6 B.H.C.R. A C 1 (6) —In the case of an un¬ 
divided Hindu family possessing joint property, the burden of showing that 

1869 property in the bands of one of the members is seif-acquired and not 
liable to partition lies upon the person who alleges it to be so. 

-R, Narayan Babaji v. Nana Manohar, 7 B.H.C.R. A. 153 (176).—The presump¬ 
tion is in favour of joint tenancy of a Hindu family, and the burden of 

1870 proving that partition has taken place, as .a general rule, lies on the person 
who asserts it. 

MADRAS. 

Nara.simma Charlu v. Singaramma. 19 M,L J. 719 = 6 U.L.T. 267=3 lod. 
Gas. 741 = 33 M. 165.—The question being as to succession in a re-united 
family, the rule of survivorship was held to apply, except in cases where 
it is modified by express texts. 

(179)- Absence of ancestral estate—Banking business carried m by 

brothers with separately acquired funds of one of them — pre- 
(1866) sumption—Joint family property — Burden of proof. D., one 
of five brothers constituting an undivided Hindu family, but 
having no ancestral estate, acquired personal property, with which, with 
the aid of his brothers, he established and carried on a banking business 
at five different places. Such circumstances, under the general principles 
of Hindu Law, held to constitute a joint family property in which the 
brothers were entitled to share. 

The burden of proof that such was only an ordinary partnership, 
and not a jointly acquired family property, lies on the party claiming it 
to have been separately acquired. 

Ordinary co-partnership property is not subject to the rule of Hindu 
Law, which excludes a widow from succession at her husband’s death to 
a share of a joint property of an undivided family. Rampersaud Tewarry 
V. Sheochur7i Doss ... ... . 2 Sar. 177 = 10M.I.A. 490. 

PRIVY COUNCIL. 

Venkayamma v. Veukatcamanayyamma, 29 M. 678 (687) = 7 C.W.N. 1 = 
29 l.A. 1S6.—Property inherited from the maternal grandfather by some 
only of the members may be held by them as joint property. 

Lai Bahadur v. Eanhaiye Lai, 29 A. 244 (251) (P.C.)=34 l.A. 65.—* 
Where there was an available nucleus of joint property and the members 
threw into it their acquisitions which they might have treated as self¬ 
acquisitions, property was held to be joint. 

Ananda Row v. Vasantrao, 11 C.W.N, 478 (P.C.)=5 C.L.J. 378=2 H.L.T. 
151 = 17 M.L.J. 184=9 Bom.L.R. 595.—Where there was an available 
nucleus of joint property, the acquisitions are presumed to be joint. 


-R. 

1902 

-R. 

1907 

-R. 

1907 


— R. 
1909 
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HINDU LAW (JOINT FAMILY)—(Con«»tt«d). 

-1.—(Joint property) —IContimicd). 

CALCUTTA. 

-R. Lai Cband Sbaw v. Swaroamoyee Dasi, 13 C.W.N. 1133 (1134).—Tbe 

1909 acquirer takes a double sbxte uuder tbe Dayabagba law aud this is also 

, the case where the nucleus is slight, compared with the acquisitions. 

ALLAHABAD. 

-R. Kanhaya Lai u. Lai Bahadur, 22 A-W.N. 20.—Property purchased with 

ancestral funds or with the income of ancestral property is to be deemed 
1901 to be of the s.ame nature as ancestral property, and tbe same will be tbe 
case, if ancestral property contributed in any material degree to the 
acquisition of tbe funds employed ; but otherwise where the assistance obtained from 
the ancestral property amounts to no more than a general education at the expense of 
the family- 

MADRAS. 

— D. Sudaesanam v. Narasimbulu Maistri, 25 H. 149 (153) = 11 M.L.J. 353 ; on 
tbe ground that the business in 10 M.I.A. 490 was carried on by and on 
1001 behalf of all tbe members of the joint family, whereas in this case it was 
carried on by two members only. For property becoming joint, it must 
be owned or acquired by or on behalf of all the members of an undivided family. It is 
not competent to some members only of a branch to impress property owned or acquired 
by them with the characteristics of joint property. 

BOMBAY. 

_R. Lakshman v. Satyabhamabai. 2 B. 494 (515, 523).—A Court in decreeing 

a partition between co-parceners, whether it be at the instance of co- 
1877 parceners or creditors, may properly assign an adequate portion to the 
widow of a deceased co-parcener as a source of subsistence during her life. 
Mere notice of the claim of maintenance does not afioct tbe alienee from the surviving 
co-parcener. 

Moolji Lilia v, Gokuldas Vulla, 8 B. 154 (156).—A member of an undivi¬ 
ded Hindu family may acquire separate property, the essence of such 
acquisition being nou-employment of tbe family funds or not taking in 
tbe other members of tbe family to help him in tbe acquisition of property. 
CasBumbboy Abmadboy v. Ahmedehoy Hubiboy, 12 B. 280 (309).—The 
presumption of Hindu Law is that tbe property of a Hindu family is joint 
(though acquired jointly in trade) until the contrary is shown. 

Abmcdbhoy Hubibhoy v. Oassumbhoy Ahmedbhoy, 13 B. 534.—Where 
wealth amassed by an individual is alleged to be ancestral in his bands, it 
is not enough to show that there was ancestral property in the family ; it 
should, further, be shown that such property contributed substantially 
towards the carrying on of the trade wherein the wealth in dispute was acquired. 

CENTRAL PROVINCES, 

_D. Mt. Jsmna Bai v. Bampershad, 13 C.P.L R. 118 (118).—When property 

is bold in co-parcenary, the share of an undivided co-parcener who leaves 
1900 DO issue goes to bis undivided co parceners, and this whether the property 
is ancestral or self-acquired. 

SIND. 

1907 -^'OAQmal, 2 8.L.R. 18 (15). 


-R. 

1883 

-R. 

1887 
-R. 

1889 


107 
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HINDU LAW (JOINT FAMILy)-(Confintt«2). 

-1.—(Joint property)—(Continticd). 

(180)-The general rule, that possession of one member of a joint 

Hindu family is the possession of all other members, does not 
(1866) apply where the party claiming has been clearly excluded from 

the family. Joivala Buksh v. Dharum Singh 

2 Sar. 189=10 M.I.A. 511. 


BOMBAY. 


Notes. -R- Gansavant Bal Savant v. Narayan Dhond Savant, 7 B. 467 

1883 —Registry of land in the name of a single member of a joint Hindu 

family would be presumed to be for the common benefit of all. 

-R. Mahomed Sidick u. Haji Ahmed, 10 B. 1 (10).—The presumption is that a 

convert to Mahomedanism is governed by the Mahomedan Law unless 
1885 a special custom is proved, the conuectiou between law and religion being 
very intimate. 


— D. 
1894 

-R. 

1894' 


Bai Baiji v. Bai Santok, 20 B. 53 (57).—The Hindu Law of inherit¬ 
ance and succession applies to the Sunni Borah Mahomedans in Guzerat. 
A single family cannot make a special customary law for itself. 

Maharana Shree Fatehsangji v. Kuar Harisangji, 20 B. 181.—The Hindu 
Law of inheritance and succession applies to Molesalam girasias who are 
Rajput Hindus converted to filabomcdanism. 


CALCUTTA. 


-R. Maharani Hiranath v. Baboo Burm Narayan, 17 W. R. 316 = 9 B. L. R. 

274.—A female cannot inherit an impartible ancestral estate belonging 
1872 to a joint Hindu family governed by the MiUksbara, where there are 
any male members of the family who arc qualified to succeed as heirs. 

CITED.-Hakim Khan v. Gool Khan, 10 C.L.R. 603=8 C. 826.—The 

members of a Muhammadan family living in commensality do not con- 
1882 stitute a ' joint family ’ of the Hindus ; nor would any presumption 
arise under the Muhammadan Law that the acquisitions of such mem¬ 
bers go towards the benefit of the family jointly. 


-R. Chaturbhuj Narayan v. Tara Kumri, 5 Ind. Cas. 193.—A separation in 

-estate and from the joint family does not follow as a necessary conse- 
1910 quence from the receipt of a maintenance grant by one of the members 
of a joint Hindu family. 


MADRAS. 

-R. Aluthusami v. Masilamani, 5 Ind. Cas. 42=7 U.L.T. 17 = 20 H-L.J. 49 = 

33 M. 342.—Though it is a rule of law that a person cannot alter the law 
1909 of succession applicable to himself, it is now settled in India that he may 
change it by conversion to another religion, when prvna facie he will be 
governed by the laws of inheritance prescribed by that religion. 


(181)- Confiscation of property of an offender. Ben. Beg. XI of 

1796, sec. 4 provides that, after taking certain specified pro* 
(1867) ceedings, the Magistrate is to order the attachment of any 
land or other real property held by a person charged with a 
criminal offence, who may evade the Magistrate’s process by Sight or 
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HINDU LAW (JOINT FAMILY)—(Co«ftnu«d). 

-1.—(Joint property)—(ConeinweJ). 

ooQoealmeot; by requiring the Collector, if the absentee be a proprie¬ 
tor of land or a Sudder farmer, paying revenue immediately to Govern¬ 
ment, to bold the land or farm in attachment until further notice, and 
prescribes the measures to bo taken by the Collector. Section 6 enacts 
that, Should the absentee neglect to attend for a period of six months 
after the lands have been ordered under attachment, the Magistrate is 
to report the case to the Governor-General in Council, who will pass 
such order upon it, and upon the future disposal of the lauds, as be may 
judge proper.” 

A held a Sudder farm, part of Government Khas Mahah, paying 
revenue directly to Government. Although A was the sole registered 
tenant, yet he was a member of a joint undivided Hindoo family. A, 
having been charged with a criminal offence, absconded in order to avoid 
the process of the Foujdary Court, when the Governor-General, under 
the provisions of Ben. Reg. XI of 1796, confiscated the lands, and after¬ 
wards sold them by auction; held, —First, that, as the Regulation is highly 
penal, it must be strictly construed, and in the absence of any express 
provision for the case of joint proprietors of land, or persons jointly hold¬ 
ing a sudder farm, it could not be assumed that the legislature intended 
to authorize the confiscation of any other property than the share of the 
absconding absentee. 

Secondly, that it was not competent to the Government, under that 
Regulation, in the circumstances of the property being held by members 
of a joint undivided Hindoo family, to sell more than the fractional share 
and interest of the delinquent absentee, and that the fact of the lands 
being registered in the sole name of A made no difference. 

Thirdly, that a sale under Regulation XI of 1796 does not carry with 
it the consequences of a sale for arrears of public revenue, by sweeping 
away all sub-tenures or incumbrances made by the defaulter. Juggomo- 
hun Bukshee V. Boy Motkooranath Chowdry 

7 W.R. 18 (P. C.) »2 Sar. 246= I Slither. 673= 11 A1.1.A. 223. 

(182)- Presumption that property is joint—Proof of division^ 

Burdon of proof. Where an estate was originally ancestral, 
(1867) belonging to a joint and undivided Hindoo family, the pre¬ 
sumption of law that a family once joint retains that status 
can only be rebutted by evidence of partition or acts of separation; and 
the onus probandi lies on the party who claims a share in such estate to 
prove that it is divided family. 

The entry of the name of one member of a joint family, as Lum- 
bardar (the party liable for the assessment of the revenue), on the regis¬ 
try, being for fiscal purposes, is not per se sufficient evidence to establish 
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HINDU LAW (JOINT FkmhY)-{Continued). 

-1 .—(Joint property)—{Continued), 

the exclusive proprietary right of the party whose name is so registered, 
and the rights of co-partners inter se are nob affected by such registration. 
Mitssumat Cheetha v. Baboo Miheeyi Lall ... 2 Sar. 303 = 11 M.I.A. 369. 

BOMBAY. 

NOTES.-R- Gansavant Bal Savant u. Narayan Dhond Savant, 7 B. 467 

(471).—The entry of the name of a single member of a Hindoo family in 
the Government register might stand for all, though without affecting 
their rights inter se. 

CALCUTTA. 

Upeiidra Narain Myti v. Gopee Nath Bera, 9 C. 817 (824) =12 C.L.R. . 
356.—The separation of one member of a Hindu Laraily does not in itself 
affect the position of the other members inter se. 

For further notes, see under Evidence, N.>. 57, at pp. 593, 594 snjn'a. 


1883 

-R. 

1883 


( 1 B 3 )-The normal state of every Hindu family is joint, the pre¬ 

sumption, in the absence of proof of division, being that the 
(1869) family is joint in food, worship, and estate. Neelkisto Deb 
Burmono v. Beercluinder Thakoor 

12 W.R. 21 (P.C.)=3 B.L.R. 13 (P.C.) = 2Sar. 523 = 2 Suther. 243 = 12 M.I.A. 

523. 


BOMBAY. 

NOTES.---R. Cassumbhoy Ahmedbhoy v. Ahmedbhoy Hubibhoy, 12 B. 

280.—The suit was for partition by a son against his father. The latter 

1887 contending that the property was not ancestral, held, the plaintiff must 
first show that the property was ancestral so as to shift the onus on to the 

defendant. 

-R. Desai Rancbhoddas v. Rawal Nathubhai, 21 B. 110 (117).—Where a 

custom, opposed to the general law, is set up by a party to a suit, be must 

1895 prove the existence of such custom, for custom supersedes the general law. 

CALCUTTA. 

F, Taruck Ohunder Totadar v. Joodheshteer Cbunder Koondoo, 19 W.R. 178 
(179).—Every Hindu family is presumed to be joint and undivided. 

1873 Where a member of such family is found to be in possession of any pro¬ 
perty, the presumption would be that he is in possession of it as a member 
of a joint family. It is for the person who sets up a different state of things to give 
evidence thereof. 

—CoDB. Bholanath Mahta v. Ajoodhya Pershad Sookool, 20 W.R. 65.—The 
presumption of Hindu Law that all property held by a member of a 

1873 joint family during the time the family is joint is a disputable presump¬ 
tion, and must have a foundation of fact to rest upon. It cannot alter the 
onus which lies on the plaintiff to make out his case, but only aids him in proving it. 

-F. Nuronath Doss Roy v, Goda Kolita, 20 W.R. 342 (345).—It has been 

long [settled that the primary state of every Hindu family is that of a 

1873 joint family. This is the presumption iu the absence of proof of 
division. 
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-1.—(Joint property)—{Continued). 

-R. Denonath Shaw w. HUcryoatam Shaw, 12 B.L.R. (O.C.J.) 349 (389).— 

Where property basj been purchased in the name of one member of a joint 
1873 Hindu family, the burden of proving that such property is joint family 
property is upon those who claim it to be so, and to show that there was 
a nucleus of joint property out of which it could have been purchased. 

R. Gobind Ghunder Mookerjee v. Doorga Persaud Baboo, 22 W.R. 246 (253). 
—There is a presumption that the family is joint in food and estate, but 
1674 there may be evidence in the case to rebut such presumption, and throw 
upon the person asserting jointness the necessity of proving it. 

ALL&HABAD. 

-R. Bam Kishen Das v. Tanda Mai, 10 Ind. Gas. 543 = 8 A.L.J. 723.—There 

can bo no presumption in favour of a family having any joint property, nor 
1911 can it be presumed that property found in the possession of any one 
member of a family is joint family property, unless it is shown that the 
family as such possessed at least some property. 

N.B. —For further notes, see under Hindu Law (Impartible Estates), No. 129, 
supra. 

(184)- Co-parcenary property — Acquisitions from the profits of 

family estate. According to Hindu Law, in a joint family, the 
(1870) ancestral estate, in the absence of a family custom, or right 
of primogeniture, descends in co-parcenary. 

Acquisitions, made from the profits of the family estate, form part of 
the ancestral estate. It is immaterial, so far as relates to joint possession, 
that only one member of the family is registered as owner, if it be 
established that the actual enioyment of the estate was in co-parcenary. 
Umrithnath Chowdhry v. Qoureenath Chowdhry 

15 W.R. 10 (P.C.) = 6 B.L.R. 232 = 2 Suther. 381=2Sar. 618=13 M LA. 542. 

BOMBAY. 

-R. Bhau Naneji Utpat V. Sundrabai, 11 B.H.C.R. 249 (270).—A 

family usage or custom when proved will override the general law. But 
very great care must be exercised before accepting the usage or custom as 
proved. Essentials of custom considered. 

Qansavant Bal Savant v. Narain Dhond Savant, 7 B. 467 (471). The 
name of a single member may stand in the Government register for all. 

Jugmohundas Mangaldasv. Sir Mangaldas Natha Bhoy, 10 B. 528 (580),_ 

Accretions made by the investment of the profits of the ancestral property 
were themselves ancestral property and hence are liable to be partitioned 
between the co-paroeners. 

_B. Oassumbhoy Ahmedhoy v. Ahmedbhoy Hubibhoy, 12 B. 280 (307).—By 

the partition of the so-called ** self-acquired " property in the families of 
1887 traders and cultivators was probably meant that of aeoretiona by the joint 
family of the patrimony to which 18 U.I.A. 642 applies. 


NOTES. 

1874 

-B. 

1883 

-F. 

1886 
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-1.—(Joint property)—(Coniinwedj. 


CALCUTTA. * 

-R. DenODath Shaw w. Hurrynarain Shaw, 12 B. L.R. 349 (355).—See same 

1873 case under No. 183, sxifra. 

-R. Bholanath Mahta v. Ajoodhya Pershad, 20 W.R. 65.—See same case under 

1873 No. 183, supra. 

R. Tekaet Doorga Pershad Singh v. Tekaetnee Doorga Kooeree, 20 W. R- 

1873 154(156). 

-Cons. Gobind Chunder Mookerjee u. Doorga Persaad Baboo, 22 ®. R. 248 

(2S3) = 14 B. L.R. 337.—The mere fact of commensality is not sufficient 

1874 evidence of the estate being joint, and it is necessary to ascertain whether 
the nucleus of the estate was originally joint or separate. 


1903 


-Cited. Rameshwar Prosad Singh t>. Lachmi Prosad Singh, 31 

C. Ill (117). 


MADRAS. 

-R. Sri Rajah Veetavara Thodhramal Rajya Lakhsmi Devi Garu v. Sri Rajah 

Veeravara Thodhramal Suryanarayana Dhatraju Bahadur Garu, 3 M.L.J* 
1993 100 (106).—In the case of a family of comparatively modern origin, 

evidence of conduct extending over a period of 70 years is wholly inade¬ 
quate to prove a special custom of impartibility, as it is impossible to predicate of the 
alleged usage that it is of an immemorial character. 

-R. Katuppai Nachaiar v. Sankaranarayanan Chetty, 27 M. 300 (311) =13 M, 

L.J. 398.—While it may or may not be that ancestral property is used in 
1903 the sense of its being father’s father’s property, it is clear that it is not 
used as denoting property other than that which has devolved from a 
direct ancestor either paternal or maternal. The maternal uncle cannot be regarded as 
an ancestor in this sense. 

OUDH. 


-R. Ram Sewak «. Musammat Ram Dei, 11 O.C. 264.—Neither the more 

occurrence of separate transactions on the part of individual members of 
1908 a joint Hindu family, nor the fact that property was entered as their 
separate possession in the village papers, is in any way conclusive on the 


question of separation. 


(185) - Joint property — Self-acquired property thrown in common 

stock—Questions of fact—Concurrent judgments. The Courts 
(1870) in India, original and appellate, had found, and arrived at the 
conclusion that property, though originally the self-acquisi¬ 
tion, of a member of a joint Hindu family, had been thrown into a common 
stock and had thereby become joint property. These conclusions were 
based upon admissions made by the parties in documents. The Judicial 
Committee refused to disturb the judgments of the Courts below. 
Chellayamal v. Muttialammal and another ... ... 15 W.R. I (P.C.). 

CALCUTTA. 

NOTE. —-—R. Dharma Das Kundu v. Amulyadhan Eundu, 33 C. HW 
1906 (1127) = 10 C.W.N. 766=3 C.L.J. 616. 
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-1.—(Joint property)— (Continued). 

(186)- Cesser of commensality—Acquisition of property—Presump- 

lion of joint acquisition—Burden of proof. Cesser of commeD- 
(1872) sality is strong, though not conclusive, evidence of partition 
of joint family property, and removes or qualifies the pre¬ 
sumption of Hindu law, that'the acquisition of property by a member 
of the family is made by means of the joint estate, but the onus probandi 
lies on a member of the family setting up separation to prove that the 
property was acquired by himself after separation, and not from estate of 
the joint family. 


A Hindu had only self-acquired estate. Previous to his death, his 
three sons separated in food and left their father’s house, living separately. 
Held, that, although there was a cesser of commensality, the normal 
condition of an undivided Hindu family did not, from the evidence, operate 
as a complete separation, and property purchased after the separation in 
the name of one of the sons, and business carried on in the son’s name, 
declared to be henamee, and that the same and the profit derived from the 
business formed part of the joint family estate. Mussumat Anundee 
Koonwar y. Khedoo Lai ... 18 W.R. 69 = 2 Suther. 591^3 sar. 50=14 


PRIVV COUNCIL. 


M.I.A. 412. 


Notes. -P. Ganesh Dutt Thakoor v. Jewach Thakcorain, 31 C 262 

1008 '269)=8 C. W. N. 146 = 6 Bom. L. R. 1 = 14 H. L. J. 8=31 I. A. lo 

(P.C.). 


BOMBAY. 

-^R. Jivubai Kom Anantrao v. Krishnaji Annaji, 6 Bom. L. R. 861 (355) _ 
Ceseer of commensality is not of itself conclusive evidence of partition 
1004 but is an element to be considered, and the question in each case is was 
the cesser with a view to partition in the legal sense of the word ? 

(187)- Joint Hindu family — Partnership — Agreement between 

parties. By an agreement, it was settled that each member 
(1876) of the family was to draw money at bis discretion out of the 
famfiy firm and to employ that money in bis separate trade 
or separate speculations, the firm not being responsible for the losses sus¬ 
tained, nor being entitled to share in the profits arising from these specu¬ 
lations, but subject to this modification, all members of the family retained 
the interest which they had as joint members. Their Lordships held that 
the relation between the two brothers (the plaintiff and the defendant) 
could not be taken to be strictly that of members of a joint and undivided 
Hindu family; for although they were joint as to their general concerns 
and in some aenae joint as members of a firm, yet that relation was qutUi* 
.fled by the provision that each member of the firm might take out and 
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use assets derived from the firm for the benefit of his sole and separate 
speculations. The above arrangement being of such an extraordinary 
character as to leave it in the power of each member to draw to an unli¬ 
mited extent upon the assets of the firm, the Privy Council declined 
to extend the operation of such an agreement beyond its terms, and^ were, 
therefore, of opinion that the High Court was right in drawing a distinc¬ 
tion between pledging the credit of the firm and drawing out money 

actually belonging to the firm. Rai Nursingh Doss v. Mai Narain Doss. 

3 5uth. P.C J. 349 = Bal. 98. 

( 183 )- Joint family—Joint estate—Presumption. In the case of 

an ordinary Hindu family who are living together, or who 
(1877) have their entire property in common, the presumption is, 
that every thing in the possession of any one member of the 
family belongs to the common stock. The onus of establishing the contrary 
rests on him who alleges separate property. But, this presumption does 
not arise where it appears that there has been a division of the family, 
all the members of which are living separately. Bannoo v. Kaskee Bam, 

3 C. 315 = 3 Sar. 781 =R. & J.’s. No. 49. 




♦ 


BOMBAY. 

NOTES.-R- Moolji Lilia r. Gokuldas Vulla, 8 B. 154 (157).—The burden 

of proof may, io some cases, be shifted from him who alleges separate- 
1883 ness, to him who alleges joint property. 

_Murrati Vithoji v. Mukund Shivaji Naik Golalkar, 15 B. 201 (206).— 

Where members of a family have been in enjoyment of separate and dis- 
1890 tinct portions of family property for a long time on their account and 
dealt with the same as their own, the presumption is that there has been 
a division among the difierent branches of the family and that such separate enjoyment 
is the result of a tacit agreement among the patties to enjoy the portions according to 

their shares. 

CALCUTTA. 


_F. Obhoy Churn Ghose v- Gobind Chunder Dey. 9 C. 237 ( 243 ).—Where 

a person wishes to succeed on the ground of his having been exclude 
1882 from joint family property, the burden is on him to show that the pro¬ 
perty of which he seeks a partition is joint family property belonging to 

himself and the defendants. 

ALLAHABAD. 


-R. 

1899 



1907 

evidence the 


Ramraj Rai V. Salik Eal, 19 A.W.H. 2H.-ln the case cf a joint ffinto 
family tte ordinary presumption is that property in the bands ot y 
one member is p.art of the joint family property. 

Sita Ham v. Gayeshwar Prasad. 4 A.L.J. 528=A. W.N. . 

member of a divided family who seeks to recover property 
the possession of another member of such family, and ostensib y 
property of that member at tba time of his death, must establish y 
foundation of his case, namely, that the property was joint property 
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which he was entitled. II the family is admittedly separate at the date of the suit, 
there is no presumption under the Hindu Law in favour of the property being joint. 

CENTRAL PROVINCES. 

R. Dhimra V. Pitambor, 2C.P.L R. 87.— In the case of an ordinary Hindu 
family, living together or having their entire property in common, the 
1887 presumption is, that all that any one member is found in possession of, 
belongs to the common stock. But the case would be otherwise, if there 
had been separation in food and residence for a number of years or if there are other 
circumstances going to rebut the presumption. 


(189)- of proof—Joint family—Evidence as to the continu¬ 

ance of the joint holding of property—Inheritance and survivor- 
(1894) ship under the Mitakshara law. A daughter, in the absence 
of sons, claimed to inherit, after the deaths of her father’s 
widows, estate which she alleged to have belonged to him separately. This 
estate had been at one time in his possession jointly with his only brother, 
they having been members of a joint family under the Mitakshara. On 
the death of one of the brothers, who died before the claimant’s father, 
leaving sons, the latter became entitled thereto jointly with the survivor* 
In order to establish this claim to inherit her father’s share on his subse¬ 
quent death, it was held that it was for her to adduce evidence that there 
had been a separation between her father and bis co-sharer or co-sharers. 
As the evidence stood, the inference was that the previous joint bolding 
had continued till her father's death. Prit Koer v. Mahadeo Pershad 
Singh ... ••• ••• 22 C. 85 = 21 I,A. 134 = 6 Sar. 485. 


(190)- Joint family—Agreement between members 


of a Hindu 


family — Construction—Their estate managed by one in the 
(1899) relation of ordinary agent to principal—Liability to account. 

Three brothers of a joint Hindu family agreed that their estate 
should remain joint, excepting the share of a separated fourth brother 
which was excluded. It was in the agreement that the eldest of the 
three should manage the family estate, and that after twelve years and 
after an account rendered by him of the profit and loss, a division among 
them should be made; any one of them to obtain his share on giving up 
his portion of the profits. In a suit for partition commenced by one of 
the brothers and carried on by his representatives, the term having 
expired, held, that the true construction was that the above was not a 
mere agreement to postpone partition, leaving the family-stofas of the 
brothers uninterrupted, but was an agreement which put them on a new 
footing. Upon reference to several terms of the agreement, it appeared 
that the elder had become liable on the footing of an ordinary agent 
accountable for receipts and expenditure, and that be was not in th ’ 
X08 ® 
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position of the managing member of a joint-family liable only to account 
as to the then existing state of the property. Raja Setnicherla Rama- 
bhadra v. Raja Setrucherla Virabhadra Suryanarayaiia 

22 M. 470 = 26 I.A. 167 = 3 C.W.N. 533= I Bom. L.R. 388 = 7 Sar. 510. 

CALCUTTA. 

NOTES.--F. Bhowani Prasad Shaha v. Juggcrnath Shaha, 9 C.L.J. 133 

(137) = 13 C.W.N. 309=3 Ind. Cas. 241.—The manager of the joint 

1909 family administers it for the purposes of the family, and so long as he 
docs this, be is not under the same obligation to economise or save as 

would be the case with a paid agent or trustee. 

-R. Rashi Meudli v. Sundar Mcndli, 6 Ind. Cas. 441 =37 C. 703.—According to 

the Hindu Law, mere living together at one residence or carrying on a joint 

1910 trade does not constitute a re-union after partition, but there must be a 
junction^of estate. 

MADRAS. 

-R. BalakrishnaAiyar v. Mutbusami Aiyar, 32 M. 271 = 19 H.L.J. 70 = 5 H.L.T. 

145 = 3 Ind. Cas. 678.—The judgment in 22 ^I. 470 proceeds upon the 

1908 assumption that a managing member is liable to account only as to state 
of the property at the date of the partition. In the absence of fraud or 
misappropriation, a member of a family who sues for a partition and who has not been 
excluded from the joint family is not entitled to call upon the managing member to 
account for his past dealings with the estate. 

(191)- Joint family estate — Succession — Title of member by sitrvi- 

vorship—Partition not established by award and record at 
(1899) settlement of widoiv's estate for life—Land Revenue Act, C.P. 

(XVIII of 1881), S. 87. Where a Hindu and his widow 
had successively held the estate in co-parcenary with the appellant or 
his predecessor: Held, that the appellant succeeded at the widow’s death. 
Though tlie widow was recorded, under an award by the Collector, in the 
settlement records as owner of an 8-anna share of the estate for her 
lifo-time, that did not operate a separation in title or alter its devolution. 
S. 87 of the Land Revenue Act, Central Provinces (XVIII of 1881) did 
not affect the appellant’s claim, for the award related solely to the widow’s 
interest, liewa Prasad Sukal v. Deo Dull Ram Sukal 

27 C. 515 = 27 I.A. 39 = 4 C.W.N. 582 = 2 Bom. L.R. 558 = 7 Sar. 653. 

CENTRAL PROVINCES. 

Notes, -Appl. BampershadTiwati v. Anandilaland Kesrimal, 13 C F.L.R, 

81 (90).—27 C. 515 overrules many of the more recent decisions of the 
Court of the Judicial Commissioner, Central Provinces. 

-Appr. Mt. Saraswati Bai v. VVaman Rao, 16 C.P.L.R. 3 (6).—Where, on the 

death of a widow on whom at the time of the last settlement proprietary 

1902 rights were conferred, her husband’s nephews took possession and resisted 
the claim of the daughter, upon the ground that their father and the 
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husband ot the widow formed a joint undivided family, /tefd that the onws of dis¬ 
proving the presumption arising out of the entry of the widow’s name in the Revenue 
records, lay on tbe.defendants. 

OUDH. 

-F. Sutaj Bakhsh v. Raghu Raj Kunwar, 11 O.C. 381 (394).—There is a strong 

presumption in favour of the continuance of jointness. The mere fact that 
1908 the names of 2 brothers are entered in the Revenue records as owners of 
specified shares does not constitute ireparation. 

(192) - Mitakshara—Nucleus of ancestral estate—Earniitas of a 

member from Government service, if separate property — Throw- 
(1907) ing into common stock —Onus— Will. When D, who belong, 
ed to a joint Mitakshara family, separated from his co-par¬ 
ceners, there was a considerable nucleus of ancestral property in his hand. 
Having entered Government service, he was also able, by the time he 
died, to save a fair portion of his pay and pension. He had with his 
bankers only one account for this as well as for the savings of the 
ancestral property, and when he purchased properties he did not in any 
way discriminate between the sources of his income, but blended them 
all in one general account. His sons, when they became of lage to earn 
their own living, gave the pay they received to D with whom they lived 
and by whom they were supported ; 

Held —that this was strong evidence that there was but one com* 
moo stock of the whole family into which each voluntarily threw what 
bo might otherwise have claimed as self-acquired, and the property, pur¬ 
chased by or with the assistance of the joint funds, was joint family pro¬ 
perty; that D bad no power to dispose of such property by will; that 
when it appeared that there was a considerable nucleus of ancestral property 
and that the parties lived together as a joint family, the onus of proving 
that the subsequently acquired property of D was his separate estate was 
on those who asserted it. Lai Bahadur v. Kanhaia Lai 

II C.W.N. 417 = 5 C.L.J. 340 = 4 A.L.J. 227=2 M.L.T. 147= 17 M.L.J. 

228=9 Bora. L.R. 597 = 29 A. 244=34 LA. 65. 

BOMBAY. 

NOTES. -Expl. Ohabildas v. Ramdas. 11 Bom. L.R. 606 (828)=8 lod. Gai 

mno 287 .—where there is an indiscriminate blending of ancestral with self' 
acquired properties, what is purchased oat of the aggregate result is ances- 
tral. 

CALOUITA. 

—R. Kunja Behary Boy ». Nemai Chand Pal. 2 Ind. Cai. 820.-aee same oase 
1909 under Barden of proof, No. (3S), at p. 261, sti^a. 
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(193) - Joint family 'property —Confiscation—Government grant of 

a part of the property to one meniber of the family—Whether 
(1910) the estate comprised in the grant was joint or separate — Separa¬ 
tion of one member of the joint family—His stihseqiwnt claimto 
a share of the joint property — Partition. Before the annexation of Oudh, 
certain estates belonged to an undivided Hindu family consisting of three 
brothers, G, U and R, of whom G, the eldest, was the manager. The 
estates were confiscated, but the Government made G a grant of the es¬ 
tate in suit. G, when examined with a view to the preparation of the 
Khewat of the estate, stated that he and his brothers were “ joint 
in equal shares.” The Khewat which was signed by the three brothers 
and countersigned by the presiding officer, gave under the head “ Shares 
of Proprietors” “and Names of Zemindars,” the names of the three 
brothers “ all three in equal shares.” G never disputed the right and 
title of his brothers to a joint share in the property : 

Held, that it must be inferred that, under a family arrangement, 
which could not now be questioned, the three brothers became jointly 
entitled as members of an undivided Hindu family to the estate in suit, 
although the Government grant was to G alone. 

The three brothers continued to live jointly until 1867, when U 
quarrelled with G, left the family home and brought a suit for partition. 
R too brought a similar suit, claiming one-third of the estate, but he 
remained with G, and withdrew his claim. G, died in 1869, U, then 
made, G’s widow a defendant, and a decree was made by consent giving 
U one-third of the estate. R made an arrangement with G s widow who 
executed a will in his favour that she was to remain in possession, and that 
his rights were to be in abeyance during her life. On the death of G’s 
widow in 1896, U claimed one-half or in the alternative one-fourth share 
of the two-thirds of the estate that was in her possession during her 
life. 

Held, on the evidence, that XJ had altogether failed to prove that G 
died entitled to either two-thirds or one-third of the estate as separate 
property ; and that R remained joint with G till the latter’s death, and 
then became entitled to two-thirds of the estate. Maharaj Kedar Nath 
V. Thakur Ratan Singh ... ... ...12 Bom. L.R. 656=14 C.W.N. 985 

= 8 M.L.T. 193=12 C.L.J. 225=31 A. 415. 

(194) -The Presumption is that the whole property of an undivi¬ 

ded Hindu family is in co-parcenary—Burden of proof as to separate 
acquisition—See BURDEN OP Proof, No. 28, 6 W.R. 43 (P.O.)=3 M.I.A. 
229. 
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(195) — Village granted by the Government for services rendered 
by the family during mutiny— Sunnud granted only in the name of one 
member of the family—Rights of other members of the family—See Act 
I OP 1869. Nos. 28, and 29, 4 I.A. 198 and 6 I.A. 161. 

(196) -Manager, sole certified purchaser at a Revenue Sale—Rights 

of other members—See Act I OP 1845, 1 I.A. 342. at p. 21, supra. 

(197) - Talookdar —Implied trust—Mitakshara Law—See Act I 

OP 1869, No. 29, 6 I.A. 161. 

(198) -Registered Talookdar may be trustee—Liability of sunnud- 

holder to account—See Act I OF 1869 (OuDH Estates), No. 4, 3 C 522 
=4 I.A. 178 

(199) -Property owned by joint-faniily confiscated for offence 

committed by one of the members—Rights of other members of the family 
—See No. 181, supra. 

(200) -Self-acquisition thrown into common stock -Joint Family 

property— See No. 186, supra. 

2.—(Liability of joint property to debts of father). 

(201) - Decree against father—Sale by father—Son's liability for 

father’s debts — Bona fide purchaser for value — Plaintiffs, 
(1874) sons of two brothers, sued their fathers and certain other 
persons, who purchased ancestral immoveable property from 
them, for recovery of the whole property sold, on the allegation that the 
sale was made by the fathers in excess of their rights under the Mithila 
Law, and that the sale was made to pay debts incurred by the fathers 
through extravagance and immorality and to provide funds for like pur¬ 
poses. The defence was that the proceeds of the sale went to meet the 
necessities of the family and that the suit had been set up by the fathers, 
It was found that the sale was made to discharge antecedent debts of the 
fathers, with the exception of a small portion of the purchase-money, 
which was not accounted for. 

The original bonds had not been executed by the fathers for any 
immoral purpose. A suit bad been brought on the original bonds and 
the claim decreed by a Court of Justice. There was no suggestion either 
that the bonds or the decree had been obtained benamee for the benefit of 
the father, or merely for the purpose of enabling the father to sell the 
family property and raise monej for his own purposes. Beld, the case of 
Bano<man Pershad Panday v. Musstmat Bahcoee Munraj Koonwaree 
(6 M.I.A. 393), is an authority for the position that ancestral property, 
which descends to a father under the Mitakshara law is not exempted 
from liability to pay his debts because a eon is born to him. It would be 
a pious duty on the part of the son to pay his father’s debts; and this 
being so, ancestral property, in which the son, as the son of his father, 
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acquires an interest by birth, is liable to such debts, the rule being that, 
‘ the freedom of the son from the obligation to discharge the father’s 
debt has respect to the nature of the debt and not to the nature of the 
estate, whether ancestral or acquired by the creator of the debt.’ The 
law is the same in Mithila. 

If, in respect of a sale by the father, the bulk of the sale-proceeds 
went towards discharge of antecedent debts, the fact that a small portion 
remained unaccounted for would not invalidate the sale. 

In another suit, the defendant had purchased some property in exe¬ 
cution of a decree obtained by a creditor against the two fathers in the 
above case. The sons sued to recover their shares. It was found that a 
decree had been given by a Court of Justice and that, in execution, the 
Court had directed the very property to be sold; the purchaser had acted 
bona fide and had paid valuable consideration for the purchase. Held, 
that, under such circumstances, the purchaser was protected; where 
there is a decree and an order for sale, a bona fide purchaser for value need 
not go further back than to see that there was a decree against the two 
fathers: and that the property was property liable to satisfy the decree, 
if the decree had been given properly against them. The suit of the sons 
was dismissed. Girdharee. Lall v. Kantoo Lall: Aluddun Thakoor v. 
Kantoo Lall . 22 W.R. 56= 14 B L.R. 187= I l.A. 321 =3 Sar. 380. 


NOTES. 

1879 

-F. 

1882 

— R. 

1879 & 1883 

-R. 

1885 

-R. 

1888 


— R. 

1874 

-F. 

1875 


PRIVY COUNCIL. 

--—R. Suraj Bunsi Koet v. Sheo Persad Singb, 5 G. 148=6 I.i. 88 

= 4 C.L.R. 226.—See case No. 202, infra. 

Muttayan Chetti v. Sangili Vita Pandia Chinnatambiar, 6 H. 1 = 12 C.L.R. 
169 = 9 LA. 128.—See case No. 203, infra. 

Collector of Mooghyr v. Hurdai Narain Shahai, 5 C. 425: on appeal 
Hardi N.-irain Sahu v. Rudder Prokash Misser, 10 C. 626 = 11 LA, 26.- See 
case No. 212, infra. 

Nanomi Babuasin v. Modbun Mobun, 13 C. 21 = 13 LA. 1.—See case 
No. 205, infra. 

Bba’gbut Persbad Singh v. Girja Koer, 15 0.717 = 15 LA. 99.—See case 
No. 206, infra. 

CALCUTTA. 

Soondur Singh v. Mussamufc Bubooria Alum Bashee Kooet, 24 W.R. 86 
(37). 

Budree Lall v. Kantee Lall, 23 W.R. 260 (262).—The son’s freedom from 
the liability to discharge bis father’s debts has reference to the nature of 
the debt and not to the nature of the property in the hands of the father. 
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-R, Bamanoogro Singh v. Kisben Kishore Narain Singh, 23 W.R. 2SS (268).— 

Point same as in 24 W.B. 364, infra. 


1878 

1878 


R. Muddun Gopal v. Musst. Gonrrunbutty, 23 W.R. 368 (366;. 


D. 


1878 


Syud Loot! Hossein v. Dorsun Lall Saboo, 23 W.R. 424 (425).—In a suit 
brought by the sons to set aside a saie made by bis mother, to save the 
property from being sold in execution of a decree obtained against her as 
guardian of the minor, the onus is upon the purchaser to prove that, in 
selling the property, the mother acted in the interests of the sons, and that the decree 
was one binding on the minors’ estate. 

-R. Mussamut Kooldcep Koer v, Runjcct Singh, 24 W.R. 231.—Ancestral pro¬ 
perty which descends to a father, is not exempted from liability to pay his 
debts because be has a son born to him. 


1878 


1875 


•R. Mussamut Sanjoogee Kooer v. Hur Pershad, 24 W.R. 274, 


R. 


1875 


Sbeo Pershad Singh v. Mussamut Soorj Bunsee Kooer, 24 W.R. 281 
(282).—Where a sale of joint-family property in execution of a decree 
against the head of the family is sought to be set aside, the onus is on 
those who seek to impugn the sale. 


1875 


R. Buttoo Singh v. Ram Purmesser Singh, 24 W.R. 364 (365).—The sons of a 
Hindu father cannot be allowed to question in execution the validity of a 
decree passed against the father. 


R. 


1876 


R. 


1676 


R. 


1876 


Shaikh Sherajooddeen Ahmad v. Horcl Singh, 25 W.R. 116.—The fact that 
a member of a joint family is separate in residence and mess in no way 
afiectshis position as to the ancestral estate, until separation in estate has 
taken place. 

» 

Mussamut Anoorage Kooer v. Mussamut Bhugobutly Kooer, 25 W.R. 148 
(149).—Where an application was made to set aside a sale in execution of 
a decree against the father, held that the creditors were not required to go 
behind the decree itself, unless clear proof of immorality was given. 

Ram Sahoy Singh v. Mohabeer Pershad, 25 W.R. 185 (186).—Liability 
of the BOD to pay bis father’s debts does not depend upon the fact of the 
debts having been contracted prior to or subsequent to the birth of a 
son. 

ShahWajod Hossein v. Baboo Nankoo Singh, 25 W.R. 311 (812).—Where 
an agent without the authority of the principal leased certain properties, 
and had to incur heavy liabilities as his principal repudiated the transac¬ 
tion, held that the liabilities were such as would bind the agent’s son. 

Luobmi Dai Koori v. Asman Sing, 2 0. 218. =25 W.R. 421 (422, 423).— 
Where the decree, in execution of which property is sold, is based upon a 
mortgage, the purchaser is not bound to look beyond it and ascertain 
whether the debt was a proper one. It does not matter, in such a case, 
whether the deotee-holdor proceeded against the mortgaged property or against other 
property of the judgment-debtor. The purohaser would be equally protected in either 
Mse. An usurious rate of interest cannot show that the decree was for a debt which the 

son was nob bound to pay. 


R. 


1676 
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1876 
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- 2 —{Liability of joint property to debts of father)— (Confinued), 

-R. Bheknarain Singh v. Januk Singh. 2 C. 438 (441).—Where the suit is 

against the father and minor sons on a mortgage executed by the father, 

1877 the creditor ought to show that the debt was contracted by the father for 
a purpose which justified the father in charging the son’s interests or that 
ho (the creditor) was led to believe that it was for such a purpose. 

-F. Adurmoui Deyi w. Chowdhry Sib Narain Kur, 3 C. 1 (5).—In a suit by 

the son to set aside an alienation by his father of ancestral property, the 

1877 Question to be tried is not whether the alienation was fora legal necessity, 
but whether the debt was contracted for immoral or illegal purposes, and 
the burden of proving such purposes lies on the son. 

-R. Sham Narain v. Raghooburdayal, 3 C. 508 (511).-The P.C. decision in 

1877 ^ clearly applies to cases of sales for discharge of debts, and its 

reasoning applies to no other. 

-R. Mir Ashruf Ali u. Roy Lutchmipub Singh, 2 C.L.R. 223 (244) =4 C. 142 

1878 (F.B.) 

1879 -Cons. Gonesh Pandey v. Dabee Dayal Singh, 5 C.L.R, 36 (38i 39). 

—D. Loki Mahto y. Aghoree Ajail, Lall S C. 144 (147).—Where, as in execution 

of a decree obtained against the father of an undivided family, the sale 

1879 passes also the interests of the sons on the ground of their pious duty to 
discharge their father’s debts, neither immoral nor illegal, such sale does 
not pass the interests of other members, such as brothers, unless tbe debtor had been sued 
in bis representative capacity, because there is no such obligation on tbe brothers to 
discharge such debts. 

-R. Ruder Perkash Misser u. Hurdai Narain Sahoo, 5 C.L.R. 112 (124, 125}.— 

Where property is sold under a mortgage by tbe father, tbe whole 

1879 property will pass, if tbe purchaser had no notice of the nature of the 
debt, supposing they were such as would not be binding upon the sons. 

-R. Gaoga Pershad v. Sbeo Dayal, 5 C.L R. 224.—An alienation of joint 

family property made by a father under the Mitakshara law, for the 

1879 purpose of paying ofi an antecedent debt, is binding upon tbe sons, 
unless they show that the debt was contracted for immoral purposes. 

2 C. 438 being opposed to the decision of the Privy Council in 1 I. A. 321, as explained 
by 4 C.L.R. 226 cannot now be followed. 

- DlBCUBBed in Pursid Narain Sing v. Hanooman Sahay, 5 C. 845 (850) = 5 

C.L.R. 676.—A mortgagee dealing with a Hindu governed by the 

1880 Mitakshara law is bound to enquire into the state of tbe family ; and if 
he finds there are other members of it besides the father with whom he is 

dealing, he is further bound to enquire into the necessity of tbe transaction ; and if 
there are adult members of the family, it is at least doubtful whether he ought not to 
obtain their consent. Otherwise, the right, title and interest only of tbe mortgagor, 
who is sued, would pass at a sale in execution of a decree obtained against the 
mortgagor. 

-R. Luchmun Das y. Giridhur Chowdhry, 5 C. 855 (F.B) = 6 C.L.R. 473.— 

In a suit ou a mortgage-deed executed by the father as managing member 

1880 of the family : on the one hand, there was no proof that tbe debt was 
contracted for necessity ; on the other, there was no proof that tbe money 
was raised for illegal or immoral purposes ; nor was there proof that the lender made 
any enquiry as to the purposes of the loan. Held, the mortgagee could not enforce the 


865 


dak 

HINDU LAW (JOINT FAMILY)—(C(«i/inKf<i). 

2.—(Liability of joint property to debts of father)—(Contmucd). 

mortgage itself as agaiost tha father and sou during the father’s life; but the debt 
being an antecedent one, be would simply bo entitled to a decree directing the debt to 
be raised out of the whole ancestral estate including the mortgaged properly, (See also 
8 C. 131)—The principle is that, even though a debt be a personal debt of the father, 

the sons would be under a pious duty to discharge it, if it is not tainted by illegality 
or immorality. 



-R. Doollee Ohand v. VVooma Shanker, 7 C.L.R. 429 (430).—Certain property, 

which had beou mortgaged by a Hindu governed by Mitakshara Law 
1880 while yet childless, was subsequently, after the birth of the son. sold in 
execution of a decree obtained on the mortgage after the birth, in a suit 
to which the son was uot made a party. Held that the sou could not disturb the 
possession of the execution-purchaser. 


-R. Goburdhou Lall u. Singessur Dutt Koer, 7 C. 52(SS) = 8 C.L.R, 277._ 

Unless a debt is proved to bavc been incurred for immoral purposes, a 
1881 creditor is eutitled to recover it by the sale of ancestral property in the 
hands of the sons, and it becomes immaterial to consider whether the 
original debt was a personal debt of the father or not. 


-R. Munbasi Koer v. Nowruttun Koer. 8 C.L.R. 428 (431).—When, at the 

time of a mortgage by the father, the son was a minor, he must be consi- 

1881 dered, to bavo acted as manager of the family, and the decree thereon 
must also be treated as a decree against him personally and in his 
representative character. 

-R. Rampbul Singh u. Deg Narain Sing, 8 C. 517 (522)»10 C.L.R. 489.—A 

father governed by the Mitakshara law may alienate family property to 

1881 discharge debts incurred by him for purposes neither illegal nor immoral. 
If. however, the father did not alienate or bind the family property aud 
if a creditor having dealt with the father alone and having sought to enforce his claim 
against the father’s interest only by suit, brings bis right, title and interest only to sale, 
the purchaser cannot acquire more than the father’s interest. 

—-R. Umbica Prosad Tewary t». Ram Sahay Lall, 8 C. 898 (901)«10 C.L.R. 
505.—There is no foundation for the broad proposition that, iu all cases 

1881 under a sale in execution of a monoy-decree against the father in a joint 
family consisting of a father and sons, nothing but the father’s share passes. 

In each case the question, what was sold in execution, must first be determined, the mere 
circumstance that a decree was obtained against the father alone not being a conclusive 
test as to the interest that has passed at a sale. It would be material to determine 
whether the father was sued in his representative capacity or not. 

The decision in Dean Dayal Lall v. Jugdeep Narain Singh (3 0. 198 .* 4 I.A. 247) in 
no way conflicts with the principle laid down in 1 I, A. 321. 

-R. Baso Kooet u. Hurry Dass, 9 C. 495 = 12 C.L.R. 292.—Whether a son’s' 

interest has passed at a sale in execution of a simple money-decree against 
the father is a question to be determined by the oiccumstances of each case. 

-R. Hatdai Narain u. Haruck Dhati, 12C.L.R. 104.—Although there may be‘ 

cases iu which the debt is personal to the father, and the father's inlerest 

1882 affected by the decree, there are other oiccumstances in which the father 
should be presumed to have been acting on behalf of the family and the 

decree accordingly to have been one binding on the joint estate, and, in the abwoce of 
words to a contrary effect, the execution sale affects the whole property and not merely 
the judgment-debtor’s interest in it. 

109 
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-2.—(Liability of joint property to debts of iaiher)—(Continued). 

-R. Jumoona Persad Siogh v. Dig Narain Singh, 10 C. 1.—If a lender of money 

sues the borrower alone, a member of a joint Hindu family, treating the 
18S3 debt as as a personal one of such borrower, the decree that be obtains will 
not aSect the other members of the family nor pass their interests, if be 
should bring to sale the right, title and interest of such borrower : or, he may treat the 
debt as a debt due from the family and sue tho borrower in a representative capacity, in 
which case the decree and sale will bind the interests of the other members also. 

-R. Damudat Dass t:. Mahoram Pandah, 13C.L.R. 96 (103)-—Where aeon who 

was of age lived jointly with bis father and acquiesced in his management 
1883 of the property, he is estopped from claiming his share of the property sold 
in execution of a decree against the father for a debt incurred by him. 

-R. Koer Hasmat Rai y. Sunder Das. 11 C. 396 (Ml).—In a suit by the sons 

of a Hindu father, governed by the Mitakshara law, to set aside a sale by 
1885 the latter, and recover their shares in the property sold, they cannot succeed 
without refunding the whole of the purchase-money to the purchaser (the 
reason being that the purchase-money is a debt due by (he father) unless they can show 
that the sum was raised for immoral or illegal purposes. 

-R. Kbalilal Rahman v. Gobind Pershad, 20 C- 328.—Facts being almost the 

sama as in a C. 855 (sujTra), it was held that the debt itself is an antece- 
1892 dent debt within the rulings of the Privy Council and the mortgagee was 
entitled in a suit against the father and sons to a decree directing the debt 
to be raised out of the whole ancestral estate inclusive of the mortgaged property. 

Imprudent or unconscientiously imprudent, or unreasonable debts of the father 
are debts to pay which the sons are under a pious obligation. 

-R. Beni Pershad u. Puran Chand, 23 C. 262 (275).—Where a decree is passed 

against the father for a supposed debt of the father which bad no real 
1895 existence, and the decree-holder himself is the purchaser in execution, 
what passes by the sale is only the right, title and interest of the father, 
the sons being entitled, in such a case, to show that the supposed debt on which the 
decree was based had no real existence, and the purchaser not being entitled to the pro¬ 
tection afiorded by the rule that he is not bound to look behind the decree. 

-R, Pran Krishna Tewary t>. Jadu Nath Trivedy, 2 C.W.M. 608.—See the 

1898 same case noted under 5 C. 148, No. 202, infra. 

-R. Lala Surja Prosad v. Golab Chand, 27 C. 724.—When a father contracts 

a mortgage-debt in his representative capacity, and the creditor sues and 
1900 obtains a decree against him alone, though with notice of the son’s claim, 
the latter cannot succeed in getting his interest exempted from the 
operation of the decree, notwithstanding his not being made a party to the suit on the 
mortgage, unless he can show that the debt was contracted for immoral or illegal pur¬ 
poses. The words “all persons” in S. 85 of the Transer of Property Act does not 
include a Mitakshara son—much less a minor son—in a suit where the father is sued in 
a representative capacity. 

-R. Amar Chandra Kundu v. Sebak Chand Chowdhury, 34 C. 642 (P.B.) (6B1) 

=5 C.L.J. 491 = 11C.W.N. 593 = 2 M.L.T. 207.—The liability to pay a debt 
covered by a decree under execution, also passes to the son or grandson. 

_R. Kishun Pershad Chowdhry u. Tip.an Pershad Ohowdhry, 34 C. 735 (743)=# 

C.L.J. 569 = 11 C.W.N. 613.—See same case noted under 5 C. 148, 
No, 202, infra. 
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2.— {Liability of joint property to debts of father) -{Continued), 

Ippl, Ajodhya Roy v. Hardwar Roy, 9 C.L.J, 485 (489) = ! Ind. Caa. 213.—A 
son cannot object to alienations validly made by his father, before he 
was born or begotten, because he could only by birth obtain an interest in 
ancestral property. 

Bunwari Lall v. Daya Sunker Misser, 13 C.W.N. 815 = 1 Ind. Cas. 670._ 

Where immoveable property is alienaced by a co-parcener in a Mitakshara 
joint family, the co parceners, who were not parties to the deed, may in¬ 
stitute a suit for recovery thereof within 12 years from the date the alienee 
took possession. 

-F. Sankar Nath v. Madan Mohan, 5 Ind. Cas. 298 = 14 C.W.N. 296 = 11 

1909 C.L.J. 61.—A decree-holder against a Mitakshara father can poceed 
against the entire joint property. 

MADRAS. 

1875 -R. Pareyasami u. Saluckai Tevar, 8 U.H.C, 157 (176). 

-R. Ratnam v. Govindarajulu, 2 M. 339 (344. 345).—Where a mortgage is 

created by the father for a debt, though not incurred for a family neces- 

1877 sity or for the beneSt of the family or in the reasonable and prudent 
management of the estate, yet which was not incurred for any immoral 

purpose, is good against the son. 

-Bxpl. Muttayan Chetti v. Sivagiri Zamindar, 3 M. 370 (379, 381).—(Reversed 

1878 on appeal to the Privy Council, See 6 M. 1.) 

-Discussed. Venkataramayyan v. Venkatasubramania, 1 M. 398 (369 et seq).— 

The authorities reviewed on the question whether, in execution of a 

1878 decree, the interest of any but those who were actual parties to it, or 
those who on the death of such parties became their representatives in 

interest, could be affected. 

1879 -D. Subramaniyayyan w. Subramanivayyan. 5M. 125 (127) (P.B.). 

1881 -R. Srinivasa Sastri v. Seshayiangar, 3 M. 37 (39) (F.B.) 

-R, Sivagiri Zamindar v. Alwat Aiyyangar. 3 M. 42 (45).—A son is liable to 

discharge the debts of his father, out of his own property and is not allo- 
1881 wed to confine his obligation, but when he is made a party to the decree 
only as representative of bis father, the judgment debtor, he can be held 
liable only to the extent of the assets of his father, in his bands. 

-F. Poonappa Filial v. Pappuvayyangar. 4 M. 1 (F.B.).—A son is bound to 

pay the debts of bis father unless they were immoral or illegal, and a 
1881 sou seeking to set aside a sale in execution of a decree obtained against 
bis father and to recover his own share in the property sold, cannot have 
any remedy unless he proves that the debt for which the decree was passed was immoral 
or illegal. 

Per Turner, C. J.—The question of son’s liability is not one of contract, but the 
duty is an incident of inheritance. 

Difierence between a sale in execution of a money-decree and a decree obtained on 
a mortgage, pointed out. 

Although a son’s interest may pass by the execution-sale, the son may, io a subse- 
quent suit, save as against a bona fide purchaser, contest the sale and prove that the debt 
lor which the decree was given was not such as he was legally and morally bound to 


1909 
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— 2.— (Liability of joint property to debts of father)— (Continued). 

pay, and that a stranger, purchasing the property at court-sale, need not do more than 
see that there was a decree properly passed against the father, but that if he bad known 
at the time of the purchase that the debt was such as to afiect only the father’s interest, 
no larger interest would pass by the sale. 

. Per Kernan, J.—The obligation to pay the father’s debt, not incurred for immoral 
or illegal purposes, arises, and can be made effectual against the son, even during the 
father’s lifetime. 

Per Kinder shy, J. —The oblightion to pay the father’s debt is a part of the Law of 
Inheritance, not of Contract. This obligation does not arise until the father’s death. 
The decision in 11.A. 3‘il ought not to be carried beyond the circumstances of that 
particular case. 

-F. & D. Gangulu v. Ancha Bapulu, 4 M. 73 (P.B.).—A sale by the father 

of ancestral property for discharge of antecedent debts, neither immoral 

1881 nor illegal, must be sustained as against the sons, on the authority of 1 
I.A. 32l : but, when the sale is disputed by a nephew, the rule in 11.A. 
321 does not apply, and the purchaser is bound to show that the debts were such as the 
nephew was bound to discharge. 

-P. Sivasankara Mudali v. Parvati Anni, 4 M. 98 (F.B.).—If, in execution of 

a decree properly passed against the father, family property is sold, the 

1881 son's interest also passes and a bona fide purchaser for valuable considera¬ 
tion is protected from a suit of the son to recover his share therein. The 
purchaser in such a case need not look behind the decree. 

-F. Sundraraja Ayyangar w. Jaganada Pillai, 4 M. 111.—When, in execution 

of a decree obtained against the father alone on a mortgage effected by him 

1881 for family purposes, the mortgaged property is sold, the son cannot get 
his share exempted on the gtouud that he was no party to the suit. 

_Expl. Gurusami v. Chinna Mannar, 5 M. 37 (46).—The decision in 11.A. 321 

only declares that the son is not at liberty to impugn a sale of joint 

1881 ancestral property, concluded by the father for payment of his separate 
debts, and not that the Court is to sell the son’s property, in satisfaction 

of a decree against the father, during the father’s life. 

_F, Srinivasa v. Yelaya, S M. 251.—Where family property was sold in execu¬ 
tion of a decree obtained against the father alone on a mortgage 

1882 executed by him, not for immoral or illegal purposes, and itdid not appear 
whether the sale was in execution of so much of the decree for 

enforcement of the mortgage or in execution of so much of the decree as was per¬ 
sonal, the SODS were held not entitled to recover their shares from the purchaser, 

-R. Subbayyan v. Ruppa Nagasami Ayyan, 6 M. 155 (158). In executicn of 

a decree obtained against the father, the sale was, by express order, 

1882 limited, on the objection of the sons, to the right, title and interest of the 
father, and the purchaser got into possession of the whole estate, held, ip 

a suit by the sons, the purchaser was entitled to get only the father’s share on partition. 

-D. Timmappaya v. Lakshminarayana, 6 M. 284 (286).—In a suit by an undi¬ 
vided member of a family brought against a father alone, who, offered to 

1883 abide by the oath of the plaintiff, the latter obtained a decree, and in 
execution attached the family property including the shares of the sons. 

The sons got their shares released. The plaintiff then sued fora deolawtion of the 
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liability ol the sons’ shares to the decree. Held, the suit not maintainable and the 
ruling ID 1 I.A. 321 not applicable, the sons not being parties to the partition suit. 

-R. Sobramanya u. Sadasiva. 8 M. 75 (77).-Wh6re a father makes an aliena¬ 
tion to pay off antecedent debts, the alienation will be binding upon the 
1884 son, if the debts were not for immoral purposes, or if the persons to whom 

the alienations were made had no reason to believe they were made for 
immoral purposes. 

-R. Nilakandan v. Madhavan, 10 M. 9 (12).—The rule laid down in 1 I.A. 

321 is not applicable to the Malabar Brahmans called Nambudris and 
1886 Mussads, because they are governed, in respect of the liability of the sons 
to discharge thoir father’s debts, by a law differing from the ordinary 

Hindu Law. 

1886 R. Sami v. Krishn.isawmy, 10 M. 169 (173). 

-R. Subbiah w, Surayya, 10 M. 251 (254).—Where a Hindu took up some 

waste land and brought it under cultivation, the true test as to whether 

1887 the land is a self-acquired property or not. is. whether it was brought 

under cultivation by family or .self-acquired funds, and the onusprobandi 
lies upon those who alleged the latter. 

N B.-(fl) At one time it bad been held by the Madras High Court that the 

ruling in Girdharee Lai v. KnntooLal (I I A. 321) was applicable only to sales in exe¬ 
cution of decrees based upon mortgages and that the son could, where family property 
was sold in execution of a simple money-decree, get his own share from the purchaser 
{vide 8 M. at p. 65. 9 M. 188 at p. 195 and the Full Bench ruling at 9 M. 343), But 
since the decision in Nanomi Babuasin u. Modun Mohun, 13 C. 21 ; 13 I.A. i this view 
has been changed See Narasanna v. 11886 & 1887) Gorappa, 9 M. 424 and Kunhali 
Beari v. Kesbava Sbanbaga, 11 U. 64. 


(6) There was a doubt, at one time, as to the liability of the son’s interest to be 
sold in execution of a decree obtained against the father, during the latter’s life (see 5 
M, 37). This doubt has now been removed. Sec Kunhali Beari u. Kesbava Shanbaga, 11 

M. 64 (at p. 67) and Ramasami Nadan v. Ulaganada Goundan, 22 M.' 49 
1887 & 1898 (F.B.). where it was decided that the son is liable even during the life¬ 
time of the father to pay the latter’s debts and that the father and the son 
may be sued jointly for a personal debt of the father, neither immoral nor illegal; and 
the son’s liability to pay the debts contracted by the father does not depend on the 
father’s being the managing member of the family but upon the nature of the debt. 

-R. Arunacbela Goundan v. Ramasami Nadan. 8 H.L.J. 312 (318, 321, 324)_ 

A creditor suing the father may and ought to join the sons, whose interest 

1898 he intends to bind, and thus obtain a determination of the whole question 
in one suit, as the cause of action of the creditor arises in the father’s 
life-time ; and where a first suit against the father and sons, was dismissed as against 
the sons only, and on the father’s death a second suit was brought to make the sons 
liable, held that the second suit was barred as the cause of action was the same. 

-R. Vidyapurna Tirthaswami v. Vidyanidhi Tirthaswami, 27 M. 439 (460) = 14 

1904 H.L.J. 105. 

-R. Veerabadra Iyer c. Marudaga Nachiar, 9 M.L.T. 239 (248) = 8 Ind. Oai 

1072»1 M.W.N. 799 = 21 H.L.J. 320.—The circumstances under which 

1910 a Hindu father or manager of the family or a widow may bind the entire 
estate by his or her dealings and the law on the subject are exhaustively 
dealt with ID this case. 
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—2.—(Liability of |oint property to debts of i&theT)~{Continued). 

-R. Sheikh Ibcahim v. Rama Iyer, 21 M.L.J. 508 (517) = 10 Ind. 

Case 874. 

BOMBAY. 

1875 -R. Udaram Sitacam v. Ram Panduji, 11 B.H.C.R. 76 (84). 

-F. Narayaaa Charya u. Narso Krishna and another, 1 B. 262 (265). Accord 

ing to the Mitaksbara and Mayukha, ancestral property may be sold, 

1876 either by the father or by a Civil Court having jurisdiction, in satisfaction 
of his debts, neither immoral nor illegal: such sale will bind the sons in 

esse at the time of sale. There is no distinction in this respect between a voluntary sale 
and one in execution. 

_R. Kastur Bhavaniw. Appa, 5 B. 621 (629).—Point same as in 2 B. 494, noted 

1876 infra, 

_R. Lakshman Ramchandra Joshi and another v. Satyabhamabai, 2 B. 494 

(498).—A sale by a father for discharging antecedent debts either of 

1877 himself or his father or grandfather, contracted neither for illegal not 
immoral purposes will bind bis sons ; and if the bulk of the proceeds has 

been accounted for in this way, the fact that a small portion of the proceeds has not 
been accounted for will not invalidate the sale. 


1876 


1877 


1880 


1881 


1881 


1882 


1882 

1882 


I -R. Jathanaik v. Venktapa, 5 B. 14 (21). 

R. Narain u. Chintaman, 5 B. 393 (399).—A person who takes another’s 
property as heir is bound to pay such other’s debts. 

R. Rambbat V. Lakshman Chintaman Mayalay, 5 B. 630 (637).—A convey¬ 
ance by a Hindu without male issue at its date will bind the subse¬ 
quently born or adopted male issue. 

R. Sadashiv Dinkar Joshi v. Dinkar Narayan Joshi, 6 B. 520 (522).—Subject 
to certain exceptions (c.j/., debts contracted for immoral or illegal por- 

5 poses), the whole of the ancestral property in the hands of the son or 
grandson will be liable for debts of the father or grandfather. 

I -R. Maruti Narain v. Lila Chand. 6 B. 664 (366). 

-R. Kisansiogh Jivansingh Pardesi w. Moreshwar Vishnu Joshi, 

^ 7 B. 91 (94). 


_R, Fakirchand Motieband v. Motichand Hurrackchand, 7 B. 438 (440).— 

The father becoming insolvent, a vesting order was made, and the Official 

1883 Assignee put in possession of the ancestral properties. The father dying 
shortly after, the Official Assignee sold some properties lor the discharge 

of the deceased’s debts. The sons contested such sales. Held, that the sales were bind¬ 
ing as against the sons and that the sons’ interest also passed by them. Held, also, 
that the death of the father did not divest the property from the Official Assignee and 
create a right in the sons to the property by right of survivorship. 

_p. Trimbak Balkrishna v. Narain Damodar Dabholkat, 8 B. 481.—In this 

case, the sale was, on a mortgage-decree, of the entire interest including 

1884 that of the sons who were not parties to the suit, and the purchaser at 
Court-sale was the mortgagee’s son. It was in evidence that, at the date 

of the suif, the sons were separate from their father. The debt was not proved to have 
been contracted for immoral or illegal purposes. Held that the sons were entitled to 
redeem the whole property on payment of the whole mortgage-debt, if the mortgagee 
should so insist, and not merely their shares- As to the question whether a mortgagee a 



871 


HINDU LAW (JOINT FAMILY)-(Con«mted). 

2.-(Liability of joint property to debts of father)-{Coniiuwc<J). 

son, who purchased the property at the court-sale, was a strapger to the suit and. as 
such not bound to go behind the decree to see if the debt was contracted for proper 
purposes, the suit was remanded^o the Lower Court to send up a finding on the relation- 
ship subsisting between him and his father. 

R. Bhikaji Bamchandra Oke v. Yashvantrav Shripat Khopkar, $ B. 489_ 

By the sale of ancestral property in exeoution of a money-decree, the 
1884 father’s right, title and interest alone pass, and nothing more ; and this 
holds good whether the purchaser is a stranger or the decree-holder him¬ 
self. A purchaser at Court-sale could not set up the title of a bona fide purchaser for 
value without notice. 

-Ippl. Nanabhai Ganpatram Dhairyavan v. Achratbai, 12 B. 122 (134).— 

1888 decision in 11. A. 321 was held applicable to the case of an Impartible 

Zamindary. 


-R. Kagal Ganpaya n. Manjappa, 12 B. 691.—That a decree in execution of 

which property is sold is a mere money-decree, is not a complete test for 
1888 ascertaining whether the whole property including the son’s interest 
therein has passed at a Court-sale or whether only the father’s interest 
has passed. In each case, (whether a sale takes place in execution of a money-decree or 
a mortgage-decree) the question for determination will be:—what was it that the 
purchaser bargained for and bought—whether only the right, title and interest of the 
father or whether the whole interest including the father’s and the son’s rights. 


-R. Chintamanrav Mehendale v. Kashinath. 14 B. 820.—Suit against father 

and sons on a mortgage-bond executed by the father alone. The sons 
1889 failing to prove that the debt was contracted for immoral or illegal 
purposes, held, the whole property including the interest of the sons was 
bound by the mortgage. Proof of general extravagance or immorality, without evidence 
oonneoting the particular debt in question with the immorality or extravagance of the 
father, is not enough to exonerate the sons from liability. 


-R. Davalava v. BhimajI Dhondo. 20 Bora. 838 (343).-The Privy Council 

held in 11.A. 321 that the interest of the son who was alive and not a 
1898 party to the suit could pass to a purchaser in execution sale of the right 
title and interest of the father under certain ciroumstauoeB where 
the whole property was put up for sale by order of the Court. ’ 


-R. Mahomedallyv. Jehangir, 2Bom. L.R. 89 (68).-UndeE the Mitakshara 

Law, a father has the right to dispose of his son’s interest even in ancestral 
1899 immoveable estate for the payment of his own debts, not contracted for 
immoral purposes. 


-R. Joharmal v. Eknatb, 


V. Itfa»;.-The question of justi^inir 

necessity which ansee m the case of an alienation by an ordinarv 

manager oan of course in no way affect the foundation of liability which 

arises out of the pious duty of a son to pay his father’s debt, not 

-R. Nathaji V. Sitaram. i Bom L-H 887 (e99).-The dootrios of Hindu Law 

4002 “ » father is binding upon the son T 

and laid down with its limitations. ’ 


1900 

immoral. 
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HINDU LAW (JOINT PAMILY)-(Con<intted). 

_2.—(Liability of joint property to debts of father) -(Continued). 

_R, Govind u. Sakharam. 28 B. 383 (389)—Where a decree is obtained against 

a Hindu father in a joint family for a debt which it is the pious 
1904 obligation of the son who is joint with him to pay, the sod is also liable 
for the purpose of the execution of the decree against the family property. 
He is in fact regarded in law as a party to the decree though his name is not formally 

on the record. 

_R. Dattatraya v. Vishnu. 13 Bom. L.R. 1161 (1166).—A son brought a suit 

against his father and the father's creditors for partition of his half share 
1611 in certain ancestral properties, and for a declaration that the incumbrances 
by way of mortgage created by his father were not binding on him and 
against his share. About the time the partition suit was filed, the father’s creditors 
also filed suits to enforce their mortgages. 

Held, that a decree for a personal debt of the father not illegal or immoral might 
bo enforced by sale in execution in his life-time of the entice family estate. 

ALLAHABAD. 


_F, Saligram i>. Lulta Parshad, 6 N.W.P. 329 (332).—Point same as in 7 N. 

1874 W.P. 110 noted below. 

_Pandit Haitram u. Musammat ilulu, 7 N.W.P. 110 (112).—The sale of 

the right, title and interest of the father in ancestral property in execu- 

1875 tion of a decree for a debt incurred by him passes as well the right, title 
and interest of the son where the debt was not incurred for an immoral 

purpose and where the purchaser has inquired whether there was a decree against the 
father, that the property was properly liable to process and sale in satisfation of a decree 
and has purchased the estate, bona fide under execution and bona fide paid a valuable 
consideration for it. In determining whether the sale passed the right, title and interest 
of the sou, the nature of the debt and not that of the property must be considered, 
unless it can be shown that the debt was incurred for an immoral purpose. The question 
as to the nature of the debt must be held to be determined against the son, by there 
having been a decree against the father and his right, title and interest in the family 

property. 

_R. Chamaili Kuar u. Ram Prasad. 2 A. 267 (F.B.).-When a father sells 

ancestral property to raise money for immoral purposes, the son can 

1879 recover the whole property, though the purchaser had acted bona fide and 
paid full value. 

Per Pearson, J.—When the purchaser acts 6ona fide, he can get the father’s share 
by partition. 

_D Rika Singh v- Lichman Singh, 2 A. 800.—Where, in execution of a 

mortgage-decree obtained by a.creditor against the father alone, he sells 

1880 the right, title and interest of the father but the purchaser takes posses¬ 
sion of the whole property, the sons can, even without proving the nature 

of the debt, recover their shares, in a suit brought by them. 

_R. Eadha Kishen Man w. Bachha Man, 3. A. I18.-When the father, acting. 

as the manager and representative of the family, borrows a debtmortgag* 

1880 ing family property with the knowledge and concurrence of the son. and 
the creditor, obtaining a decree against the father in such capacity, brmgs 


the whole property to sale, the son cannot recover hia share. 



HINDU LAW (JOINT FAMILY)—(Con«nu«(2). 


-2.—rtiability of folnt property to debts of father)—(Continued). 

-R. HaDumaD Siogh v. Nanak Chaod, 6 A. 193. —Where a son sues to set 

aside an alienation of ancestral property by the father for raising money 
18Bi for satisfying a debt contracted for immoral or illegal purposes, the burden 
of proving that the debt was so contracted and that the alienee had notice 
thereof lies on him (the son). Proof of general extravagance or immorality of the 
father is not enough. 

-R. Mahabir Prasad v. Basdeo Singh, 6 A. 234.—The decree, in execution of 

which ancestral property was sold, being a simple money-decree against 
1884 the father for money criminally misappropriated by him, held, the pur¬ 
chaser at Court-auction was not protected as a purchaser for value without 
notice; and the son could recover his share from him (purchaser). 


-R. Basa Mai v. Maharaj Singh, 8 A. 205.—When a sale takes place, in 

execution of a decree against the father in his representative capacity, of 
1686 joint family property without any limitation as to the rights sold, the 
whole co-paccenary rights, including the rights of the sons, pass, and the 
sons must, in order to succeed, show that the debt was contracted for immoral or illegal 
purposes. If, however, tbe decree is one against the father alone and personal to him¬ 
self, and wbat is sold is his tight, title and interest, the purchaser acquires, at the sale, 
only the rights of tbe father and be must work out such rights by means of a suit for 
paititioQ. 

-R. Lai Singh v. Deo Narain Singh, 8 A. 279.—The "antecedent debts ” of 

the father, referred to in Girdharee Lall’s case (1 I.A. 321), are limited 
1886 to debts previous to the sale or mortgage impeached by tbe son. Tbe 
phrase does not include a sum of ready money paid by the vendee or mort- 
gagee at the time of the transaction. In a son's suit impeaching tbe latter class of 
transactions, the vendee or mortgagee ought to show tbe legal necessities of the family 
or, at any rate, that be was satisfied, on enquiries, of the existence of such necessities,: 


--R. Jamoa v. Nain 6ukh. 9 A. 493=7 A.W.N. 116.—When a mortgagee seeks 

to enforce a mortgage, executed by tbe father, of ancestral property 
1867 against the sons, he must,, in order to succeed, show that the debt was 

borrowed by the father to pay oS his antecedent debt or for legal necessity, 
or that, having made fair and reasonable enquiries, was satisfied as to the existence of 


such necessities. 

-R. Jaoki V. Nand Bam, 11 A. 194 (218) (P.B.),—It is the pious duty of the 

son to pay his father's debts, and even anceatralproperty in which the 
1888 eon, as son, acquires an interest by birth under the ^Mitakshara Law, is 
liable to the father's debts unless they have been contracted for an 
immoral purpose. The question in this case was as to tbe liability of a son who ’ 
iqherits bis father’s self-acquired property to maintain a predeceased son’s widow. 

-R. Badri Prasad v. Madan Lai, 16 A. 78 (P.B.).—Thel sons are liable, during" 

the father’s life-time, to pay ofi debts contracted by him for clearing ofi 
1898 antecedent debts. To fix them (sons) with liability, it is not necessary 

thatiihe father should have borrowed as the manager.'or. with (heJooncur* 

rence of the sons or for family purposes. It is enough if they Were not contracted for 

immoral or illegal purposes. • .j r j 

B. Laobman Das v. Khunnu Lai, 19 A. 26 (P.B.).—Aifiortgag^ may enforce 
, his claim against this grandson of his Hindn debtor inTe^'ot of thd ' 
principal as well as interest. . { 


% 
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HINDU LAW (JOINT FAhllLY)-{Continued). 

-2.-(Liability of joint property to debts of fatlier)-(Con/in««d). 

-R. Debi Singh v. Jia Ram. 25 A. 214 (222) (F B.).—Where a sale of family 

property has taken place in execution of a decree, upon a mortgage executed 

1902 by the father in a suit to which the sous are not parties, the sons cannot 
succeed, in a suit to recover the property sold, upon the sole ground of their 
not having been made parties to the suit; but their su*t must be based upon some ground 
which under the Hindu Law would free them from their liability to pay their father’s 
debts. 

-R. Lai Singh u. PulanJar Singh, 2 A.L.J. 647 = (1905) A.W.N. 248 = 28 A, 

1905 182.—Point similar to that in 25 A. 214, supra. 

-R. Maharaj Singh v. Balwant Singh, 28 A. 508 = A.W.N. (1906), 117 

= 3 A.L.J, 274.—A Hindu father governed by the Mitaksbara contracted 

1906 a mortgage debt on April 4. 1837. This was discharged after his death 
with the consideration of a subsequent mortgage made on October 28, 

1892, by his two sons, one of whom was a minor. Held that the mortgage was, as regards 
the minor executant, absolutely void, and in a suit upon this later mortgage, a prayer 
to enforce the pious obligation of the infant to pay his father’s debt of 1837, was, 
under article 120, Limitation Act, held barred six years after the due date of payment 
thereof. 

— Expl. and D. Chaodradeo v. Mata Prasad, 1 Ind. Cas. 479=31 A. 176 = 6 A, 
L.J. 263 (F.B.).—As regards a Hindu son’s liability to pay his father’s 

1909 debts not tainted with immorality, there is no distinction in principle 
between a debt secured by a mortgage and an unsecured debt. Unless 

the debt is of such a nature that it is not the pious duty of the son to pay it, a mortgage 
of joint ancestral property made by the father is binding on and enforceable against 
the son and bis interest in Ibc property, whether the loau secured by the mortgage was 
incurred at the time of the mortgage or had been taken at some date anterior to that 
of the mortgage. 

— R. Relied upon. Persottam Patak v. Sheo Shankcr, 6 lod. Caa. 163.—In 
a suit to recover possession of the joint family property alienated by the 

1910 father in consideration of an antecedent debt.it is fo’r the sons to show 
that the debt was tainted with immorality. 

-R. Balwant Singh u. Aman Singh. 7 Ind. Cas. 112=7 A.L.J. 852.—Alter a 

sale of joint property has taken place in execution of a decree passed upon 

1910 a mortgage made by a Hindu father, bis sons are not entitled to sue to 
recover their shares in the property, merely upon the ground that they 
were not parties to the suit brought by the mortgagee ; nor can they sue to redeem the 
property or their interests in the property merely upon that ground. It is immaterial 
whether the auction-purchaser was a stranger or the mortgagee himself. 

OUDH. 

-R. , Sheopal Singh n. Basant Singh, 3 Ind. Cas. 911 = 12 O.C. 248.—Where 

a Hindu father sold the ancestral family property without necessity for 

1908 an inadequate consideration consisting partly of antecedent debts but 
partly of payments in cash received at the time of sale, held, that the sons 
were entitled to have the sale set aside as regards their shares in the property on 
payment of their proportionate shares of the sum paid by the purchaser. 
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HINDU LAW (JOINT FAmLY)-(Cdntinued). 

-2.—(Liability of Joint property to debts of father)— (Continwd). 

-R. Basdeo Ban v. Sri Kiahan Gir. 13 O.C. 79 (88) =8 Ind. Gas. 1008.— 

Where money had been borrowed by the manager of a charitable or reli- 
1910 gious institution in order to satisfy a decree against him which had been 
followed by an attachment and an order (or sale of property belonging to 
the institution, held, that the Court was not bound to accept the decree and the order 
for sale as conclusive proof of necessity. 

(202) - Hindu Law—Ancestral property—Mitakskara law — Son's 

share—Rights of co-parceners — Alienations—Liability of sons 
(1879) for father's debts — Execution-pxtrchaser — Notice. Under the 
law of the Mitakshara, each son upon his birth takes a share 
equal to that of his father iu ancestral immoveable estate, and can compel 
his father to make partition of such estate. The rights of the co-parceners 
in a joint Hindu family consisting of a father and bis sons do not differ from 
those of the co-parceners in a like family consisting of undivided brethren, 
except in so far as the sons are affected by the obligation of the Hindu 
law to pay their father’s debts, and by the fact that be is naturally the 
manager of the joint family estate. It is a settled law in the Madras 
Presidency that one co-parcener may dispose of ancestral undivided estate 
to the extent of his own share, even by private conveyance, whether for 
value or by gift. In the Bombay Presidency, unauthorized alienations, 
voluntarily made by one co-parcener, are good, even for his own share, 
only when made for value. In Beng.al, the law which prevails in the 
other Presidencies as to alienation by private deed has not yet been adopt¬ 
ed, but it is now settled that the purchaser of undivided property, sold in 
execution of a decree during the life of the debtor for bis separate debt, 
acquires the debtor’s interest in such property, with the power of ascer¬ 
taining and realizing it by partition. Under the Hindu law, subject to 
certain limited exceptions, the whole of the undivided estate of a joint 
family is liable in the hands of sous for the debts of their father. Accord¬ 
ingly, where ancestral property has passed out of the family, either under 
a conveyance executed by the father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent debt, or under a 
sale in execution of a decree for the father’s debt, bis sons, by reason of 
their duty to pay their father's debts, cannot recover that property, unless 
they show that the debts wore of a kind for which they would not have 
been liable and that the purchasers had notice to that effect ,* aod a pur¬ 
chaser at an execution-sale, being a stranger to the suit without such 
notice, is not bound to make enquiry beyond what appears on the surface 
of the proceedings. In a suit by the members of an undivided Hindu 
family governed by the law of the Mitakshara, to set aside a sale of joint 
ancestral property which had been sold in execution of a decree pbtainod 
against their deceased father, on the ground that the debt was not one for 
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HINDU LAW (JOINT FAl^riLY)—(Con/iwMftI). 

-2. —(Liability of joint property to debts of father)—(Cwiin«ed). 


which such property could be made liable, it appeared that, prior to the 
sale, the plaintiffs had preferred a claim of objection thereto on the same 
grounds, and that the Court of execution had declined to adjudicate the 
claim, and bad directed the sale to proceed, referring the claimants to a 
regular suit. Held, that the purchasers at the execution-sale must be 
taken to have had notice, actual or constructive, of the objections made 
to the sale by the plaintiffs, and of the order passed thereon by the Court, 
and to have purchased with knowledge of the plaintiffs’ claim, and subject 
to the result of their suit. Held also, that, the property having been 
attached for the debt of a co-sharer during bis lifetime, the sale was good 
for his share, but that, as it appeared on the evidence in the suit that the 
debt was one for which, according to Hindu law, the other co-sharers 
could not be made liable, the sale was not good for their shares. Suraj 

Bunsi Koer v. Shea Pcrsad Singh .4 C.L.R. 226 = 5 C. 148 = 6 I.A. 88 = 

4 Sar. 1 


PRIVY COUNCIL. 

NOTES.-F. Lakshman Dada Naik v. Ramchaadra Dada Naik, 8 B. 48 

1880 incompetency of a co-parcenerein a Joint Hindu 

family to devise by will bis undivided share in ancestral property. 

-R. Muttayan Chetti t’. Zemindar of Sivagiri, 6 M. 1=9 I.A. 128 = 12 C.L.R. 

1882 169.—See No. 203. infra. 

-R, Hardi Narain Sahu v. Ruder Perkash Misser, 10 C. 626 = 11 I.A, 26.-^ 

1883 See No. 212, infra. 


-R. Nanomi Bahuasin u. Modhun Mohun, 13 C. 21 = 13 I.A.1.—See No. 

1886 205, in/m.; 

-^R. Bhagbut Pershad Singh v. Girja Koer, IS C- 717 = 15 I.A. 99.—See 
1888 No. 206, infra. 

-R. Mftdho Pershad u.:Mehrban Singh, 18 C. 157 (162) = 17 I.A. 194 (P.C.).- 

1890 See No. 218, infra. 


CALCUTTA. 

—R. Gunga Pershad v. Sheodyal Singh, 5 C.L.R. 224 (226).—An alienation by 
a Mitakshara father of the joint property to pay off an antecedent debt 
1879 is binding on the sons, unless they can show that the debt was contracted 
for immoral purposes. 


-F. Gonesh Pnndey \v. Dahee Doyal Singh, 5 C.L.R. 36 (39).—Where the 

property of a joint family is sold in execution of a decree against the 
1879 f.ather, the judgment-creditor, who was plaintiff and at whose instance the 
sale took place, cannot claim to be treated as a bona fide purchaser 
without notice. 


-D. Loki Mabto v. Aghoree Ajail Lall, 5 C. 144 (147).—In this case, the 

rights and interests of only one member of the family (the debtor) had 
1879 been sold, and there was nothiug on the face of the decree to show that 
his brothers were equally liable with him for the debt or that the proceed* 
ings were taken against him in his representative capacity. It was not, therefore, 
competent for the purchaser to show that the debt was one for which a decree might 
have been obtained against the debtor’s brothers. 
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HINDU LAW (JOINT FmihY)— {Continued}. 

-2.—(Liability of joint property to debts of father)— (Continued), 

-Oolleotoc of Monghir v. Hardai Naraio, 5 C. 426 (431) (on appeal 10 0. 626 

1879 (P.C.) )-See No. 212. in/ra. 

-P. Ruder Perkash Misser v. Hardai Natain Sahu, S C.L-R. 112 (124), 

1679 on appeal 9 C.L.B. 16. 

-R. Bemola Dossee v. Mohun Dossae, 5 C. 792 (802).—Where the .manager of 

a joint family go<7eraed by the Dayabhaga Law, carrying on trading 

1880 business, borrows money on the security of joint family property, the 
mortgage would bind all the members of the family including adult mem> % 
bers thereof. 

-Disouised in Pursid Narain Singh v. Honooman Sahay, S C. 845 = 5 C.L.R. 

1880 876.—See same case noted under No. 201, supra. 

_R, Luchmun Dasa v. Oiridbur Chowdbry, 5 C. 858 (P.B.).—See the same 

1880 case under 201, eupra. 

a 

^ a 

_R. Bhagwat Dassa y. Gouri Kunwar, 7 C.L.R. 218 (220).—Where, in execu¬ 
tion of a money-decree against the father of a Mitakahara f<imily, the 

1880 right, title and interest of a judgment-debtor is sold, held, the sons are 
entitled to recover their shares from the purchaser. 


_R Doollee Chand v. Wooma Banker Purshad, 7 C.L.R. 429 (430),—Where 

a Hindu governed by the Mitakahara mortgaged certain property while yet 

1880 childless, but the suit upon the mortgage was brought after the birth of a 
son, and the sale was of the right, title and interest of the judgment-debtor 

};eld that, as the son could not question the mortgage, the sale conveyed the property 

itself. 

_R_ Goburdhun Lall v. Singessur. 7 C. 62=8 C.L.R. 277.—See same case 

1881 under No. 201, supra. 

_Ramphul Singh y- Deg Narain Singh, 8 C. 617 (626) =10 C.L.R. 489.— 

Though, as in Suraj Buosi Kocr’s case, where a father has bound family 
1881 property in the exercise of bis powers as father, it may be necessary for 

the BOOS, seeking to get their shares released from liability to a decree 

btained against the father, to prove the immoral or vicious character of the debt. It is 
not necessary for the son to do this or to prove vrant of justifying necessity in a case, 
here the father docs not bind the property of the family, and the creditor, having 
dealt with the father alone, obtains a decree and takes out execution-proceedings against 

his right, title and interest alone. 

_p Umbioa Prosad Tewaty v. Bam Sahay Lall, 8 C. 898 (901) = 10 C.L.R. 

1881 505 .—See the same case under No. 201, supra. 

__Hardai Narain v, Hamok Dhari Singh, 12 C.L.R. 104 (118).—In execution 

of a decree obtained by a mortgagee, the mortgagor’s entire interest was 
4B82 attached and sold, and purchased by the defendant, who got into poeses- 

/' g{on o( the entire property ; the minor sons did not object to the entire 

being put into possession of the defendant, but subsequently sued to set aside 
^oh the ground that only their father’s interest was sold; held that, as there 
^"nhtllihg to show that the purchaser bad notice of the claims of the sons, the sale 

^binding. • ‘ •••• 
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HINDU LAW (JOINT FAMILY)—(Con/in««d). 

-2.- (Liability of joint property to debts of father)—(ConriwM^d). 

-R. SheoProshad v. Juog Bahadoor, 9 C. 389 (395) = 12 C.L.R. 494.—The fact 

that a father alooe is sued is no conclusive test as to the interest that has 

1882 passed at a sale in execution. Notwithstanding the fact that the decree 
is against the father alone, there may, under certain circumstances, be a 

valid sale of joint family property, including the shares of the sons, in execution. 

-R. Jumoona Persad Singh v. Dig Narain Singh. 10 C. 1.—See the same case 

1883 under No, 201, supra. 


/ -R- Damudar Dass v. Moharam Pandah, 13 C.L.R. 98 (101).-Where proper¬ 

ties were sold in execution of a decree against the father of a Mitakshara 
1883 family, the sons cannot sue to set it aside on the ground that they* were 
not made parties to the suit. 


-R. Khalilul Rahman v. Gobind Pershad.20C. 328.—Seethe same case under 

1892 No. 201, supra. 

-R. Boni Pershad v. Parbati Koer, 20 G. 895 (898i.—If an attachment be 

made of joint ancestral property of a family governed by the Mitakshara 

1892 Law during the judgment-debtor’s (the father's) lifetime, the property 
may be brought to sale, after the father's death, even though it has 
passed to his sons by right of survivorship. 


1899 -R. Devi Prasad t>. Gurwanti Kooer, 22 C. 410 (413). 

-R, Beni Pershad v. Puran Chand, 23 C. 262 (275).—Sea the same case under 

1893 No. 201, supra. 

-P. Pran Krishna Tewary v. Jadu Nath Trivedy, 2 C.W.N. 803 (605).-A 

mortgage-bond executed by a father in a Mitakshara family without the 

1898 consent of his .sons who were minors at the lime, the mortgage having 
been effected to discharge an antecedent debt and not being shown to have 
been for any immoral purpose, is valid and binding on the sons. 

-R. LalaSurja Prosad v. Golab Chand, 27 C. 724 = 4 C.WN. 701.—See the 

1900 same case under No. 201, supm. 

-P. Rameshwar Prosad Singh u. Lachmi Prosad Siogh, 31 C. Ill (129) = 7 C, 

W.N. 688.—A Hindu governed by Mitakshara Law in Bengal is entitled 

1903 to maintain a suit for partition of ancestral property, even when his 
father and grandfather are alive, if they allow the property to be wasted 
and plaintiff’s interest is imperilled. 


-R. Denamoni Chaudhuraio v. Elah Dut Khan, 8 C.W.N. 843.—A decree 

against a life-tenant in possession of the estate may be executed against a 
1904 person entitled to take possession of the estate after the life-tenant under 
an agreemeut with the life-tenant, provided he had acted in the litigation 
for the benefit of the estate. 


R. Dular Koeri v. Dwarkanath Misser, 32 C. 234 (240) = 9 C.W.N. 270 = 1 C. 
L.J. 283.—Under tbe Mitakshara Law, the son is entitled to demand a 
partition even during the father’s life-time without his consent. 

-R. Ramachandra Marwari v. Mudeshwar Singh, 33 C. 1188 

(1162) = 10 C.W.N. 978. 


1906 
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HINDU LAW (JOINT FAMILY)—(Coniinttei). 

-2.—(Liability of Joint property to debts of father)—(Co»iin««d). 

—P. Peary Lil Sinha u. Ohan.li Charao Siaha, 11 C.W.N. 163=5 C.L.J. 80. 

—Where a Court struck ofl executiou proceediDK, bub ordered the abtaoh< 

1906 meat bo subsist for 3 mouths, but before the expiry of those 3 months, a 
fresh application was put in and sale proclamation was ordered, but the 

proclamation ooald not be served on the judgment-debtor owing to his death, held that 
the decree-holder could proceed with the sale, and realize his amount. 

-R. Bbolanath Kbetri v. Kartick Kissen Das Khetri, 36 C. 372 (377) = I1C. 

W.N. 662.—A son cannot dispute alienations made by his father before he 

1907 was born or was begotten, because he could only obtain an interest by 
birth in property which was then existing in the ancestor. 

-R. Amarchandra Kundu v. Sebak Cband Cbowdhry, 11 C.W.N. 593=5 C.L.J. 

491 = 2 U.L.T. 207=34 C. 642 (F.B,).—The liability to pay a debt covered 

1907 by a decree under execution also passes to the son or grandson, the 
exoneration being dependent upon the debt being tainted with immorality 
or illegality. 

-R. Kisben Fershad Cbowdhry v. Tepan Pershad Singh, 34 C-73S (743) = 11 

C.W.N. 613=5^C.L.J. 559.—In a suit on a mortgage-bond executed by a 

1907 Mitaksbara father in which his son is a party defendant, it was not 
proved that there was any legal necessity or any inquiry by the lender as 
to the purposes of the loau, or that the loan was contracted for illegal or immoral 
purposes. Held that the mortgagee was entitled to have the security enforced against 
the share of the motlgagoc and also to a decree enabling him to realize his dues by the 
son’s share. 

__ -p. Rateshwar Singh v. Gulab Cband, 6 Ind. Oas. 582.—A Mitaksbara son, 

who has succeeded by right of survivorship, may be brought upon the 

1910 record of the proceedings in execution of a decree against his deceased 
father, and execution can be carried on against the properties in his bands, 
coming by descent or survivorship, unless he can successfully raise the plea of illegality 

or immorality. 

MADRAS. 


_R. Ponnappa Pillai v. Pappuvayyangar, 4 If. 1 (llj (P.B,).—When the 

interest of a deceased co-parceber has been attached in his life-time in 
1881 • execution of a mere money-decree against him, the attachment avails 

against the other oo-paroaoers after his death, and the dect'ee may be 6xe> 
outed against them in respect of the interest so attached. 

Ibid at p. 28IQ Madras, an undivided member may dispose of his undeaned 
share in ancestral undivided property by private sale, and, similarly, a decree-holder 
may seize and sell such interest in execution. 

__.g, Gangnlu v. Aacha Bapolu, 4 M- 73 (83| 92) (F.B.),—Bee the same case 

1881 under No. 201, supra, 

_B. Sivasaukara Mudali o. Parvati Aimi, 4 X. 06, (100) (P.B.).-.Bee the same 

case under No. 201, supra. 

% 

..F. Sundararaja Ayyangar v, Jaganatha Pillai, I H. 111. 

-B. B. Krishna Bau v. Lakshmana Shanbhogoo. « H, S02 (806).—Point the 
same ae in 4 M. 1, supra. 


1681 

1881 


1681 





880 


HINDU LAW (JOINT FAMILY)—(Coniinu^d). 

-2.— (Liability of joint property to debts of father)— (Coniinued). 

-—R. Subtamantyayyao a. Sabramaniyayyan. 5 M. 125 (P.B.).—The elder of 
two undivided brothers mortgaged joint family property, during the 

1882 minority of the younger, in renewal of a former mortgage executed by his 
deceased father. The mortgagee, having obtained a decree against the 
elder alone, purchased the property in execution. In a suit by the younger brother for 
partition against the elder and the alienee of the purchaser, held (Turner, C>J. and 
Kornan, J-. dissenting), be was entitled to get bis share without paying his share of the 
mortgage amount; held, further, that the fact that the mortgage was executed in 
renewal of a prior mortgage of the father was immaterial. 

-R. Hanumantha V. Hanumayya, 5 M. 232 iP.B.).—A holder of a decree for 

money against an undivided Hindu father, cannot, after the latter’s death, 

1882 proceed in execution against ancestral family property vested in the sons 
by right of survivorship, unless he IdecreS'bolder) had attached his 
judgment-debtor’s interest during bis life. To do so, he must have recourse to a 
separate suit. (But see Ss. 50 and 53 of the Civ. Pro. Code of 1908). 

-R. Subbayan v. Buppa Nagasami Ayyan, 6 M. 155 (158).—See the same case 

1882 under No. 201, supra. 

-R. Arunachala Cbetti v. Munisami Mudali. 7 M. 39.—A creditor having 

obtained a decree against the father alone on a hypothecation-bond at* 

1883 tached the hypotboca. The son's share was released on a claim put in by 
him. In a suit by a decree-holder to have the son's share also held liable 

to the decree, he failed to prove that the debt was a family debt. Held the son was 
entitled to succeed- 

— Exp. Sivaganga Zemindar v. Laksbmana, 9 M. 188 (195).—and Ponnappa 

..ooe- Pillaiu. Pappuvayyangar, 9 M. 343.—See N.B. (a) in the notes under 

1885 

No. 201, supra. 

-R. Kunhali Beari v. Kesbava Shanbaga, 11 M. 64 (75).—The son's liability 

to pay the father’s debts has reference to its nature as immoral or vicious, 

1887 and not to that of the estate as ancestral or otherwise. So, the son 
cannot contend that there was no family necessity, or that the debt was 

one personal to the father, or that pious.obligation arises only after the father's death. 

-R. Ariabudta v. Dorasami, 11 M. 413 (416).—The duty of a son under Hindu 

Law to pay bis deceased father’s debt out of his own share of ancestral 

1888 property is not a question that can be decided in execution under S. 244, 
C.P.C. To enforce such an obligation a separate suit must be brought by 

the decree-holder. 

[But see S. 50, C.P.C. (1908)]. 

>^R. Rangasami Iyengar v. Krishnaien, 14 H. 40S = lH,L.J. 603(606) (F.B.).—~ 
The purchaser of a co-parcener’s interest in joint family property is only 

1891 entitled in a partition suit to the share to which such a co-parcener would 
bo entitled at the date of the suit, if the extent of his interest is, after the 

date of sale, reduced by the enlargement of the family. (Overruled by 9 M.L.T. 389 = 

21 M.L.J, 246, F.B., infra.) 

% 

-R. Rathnam v. Sivasubramania, 16 H. 353 (354).-^A member of an undivided 

family cannot bequeath even his own share by will, because at the moment 

1892 of his death the right by survivorship is at conflict with the right by 
-devise, and the right by survivorship talros precedence to the exclusion of 

that by bequest. 



HINDU LAW (JOINT FAMILY)—(Contiutted). 

-2.—(Liability of joint property to debts of father)—(CoHfinu«d). 

-R. Krtshnasami Ayyangar v. Rajagopala Ayyaogar, IB M. 73 (83 ).—Id Madras, 

a co-parcener can alienate his undivided share for value, and not by will or 

1894 gift, except when sanctioned by express texts of Hindu Law. In Bombay, 
such alienation can be made by gift. 

-R. Sami Ayyangar v. Ponnammal, 21 M. 28 = 7 M.L.J. 96.—In order to 

justify a sale or mortgage by a father so as to bind the son's share, there 

1897 must be, in fact, an antecedent debt, i.e., a debt prior to the mortgage 
or sale. 

-R. Ramasami Nadan v. Ulaganada Goundan, 22 H. 49 iF.B.}.—A creditor 

1898 seeking to recover a debt contracted by a father can prosecute his claim 
against the father and sons in the same suit. 

-R. Arunachala Goundan v. Ramasami Nadan, 8 H.L.J. 312.—See the same 

1893 case under No. 201, sttpra. 

- F. Ayyagari Venkataramayya u. Ayyagari Ramayya, 25 M. 690.—Where a 

member of an undivided Hindu family sells his interest in a certain plot 

1902 of land and subsequently dies, the purchaser may maintain a suit for 
general partition and thereby recover his vendor’s share in the property 

sold. The death of a judgment-debtor is no impediment to the purchaser working out 
his right by partition- It follows therefore that, in the case of voluntary alienations, the 
death of the vendor cannot prevent the purchaser enforcing the sale as against the 
surviving members. 

—'R. Karuppai Nachiar v. Sankaranarayanan Chetty, 27 H. 300=13 H.L.J. 

1903 08, 

-Expl. Venkataramanaya Pantulu v. Venkataramanadoss Pantulu, 29 H. 200 

(204) = 16 H.L.J. 69 (P.B.) = 1 H.L.T. 28.—Where a debt was incurred 

1905 at the time of the sale or mortgage, it was nob an antecedent debt 
within the meaning of those words as used in the judgment of the (P.C.) 
in 5 0. 148, and hence a sale is not binding on the son's share where there was no 
antecedent debt. 

-Expl. Sankaralinga Reddi u. Kandasami Tevan, 30 U. 413 (416) = 17 H.L.J. 

334 = 2 H.L.T. 365.—An attaching creditor acquires a right to have his 

1907 claim satisfied out of the property attached, but it gives him no priority 
over other creditors coming in though later. 

_R. Ibutamea Bowthen v. Tbirumalai, (1910) H>W.N. 380=8 H.L.T. 269 =7 

Ind. Oas. 859=20 H.L.J. 743.—When certain items of family properties 

1910 are conveyed by one of two co-parceners of a Hindu family to a stranger 
for purposes nob binding on the family, the alienee from the other co- 
paroener of his share of the said properties may, without instituting a general suit for 
partitioD of the entire family property, maintain an aotion for the partition of his share 
in-tbe said itenu. 

__-B. Veembadra v. Marudt^a Nachiar, 8 Ind. Oat. 1072 = 1 H.W.N. 799=9 

H.L.T. 285.—The teal question is what, in fact, was put up for sale ahd 

1910 sold or, putting it most in favour of the reversioner, what was liable to be 
sold and what, in fact, was aotuaUy sold. In investigating the question, 
is not confined to.any one fact. The sale oertifleate, is. no doubt, the most 
important aa. the instrument conferring title but is not. oonclusive. The frame of the 

111 


882 


HINDU LAW (JOINT YmUjY)~(C<y>itinued). 

-2.—(Liability of joint property to debts of father)—(Con/iuu€d). 

suit, the judgmoDt, the decree, the execution proceedings, the advertisements for salCi 
the adequacy or inadequacy of the purchase-money and the conduct of the parties are 
all circumstances which may legitimately be considered in an enquiry of this nature. 

-F. Devasigamani Pandara Sannadhi u. Palaniappa Chetty, 20 M.L.J. 969 = 9 

U.L.T. 83 = 3 Ind. Cas. 281 = (1911) 2 M.W.N. 134.—A permanent lease of 
1910 temple property at a fixed rent is not valid, except on special grounds or 
circumstances of necessity. 

-R. DevulapalH Kameswara v. Polavarapu Veeracharlu. (1910) M.W.N. 649 

= 8 Ind. Cas. 195 = 20 M.L.J. 855 (856) = 9 M.L.T. 26.—Necessity under 

1910 Hindu Law is not to bo understood in the sense of what is absolutely indis¬ 
pensable, but what according to the notions of a Hindu family would be 

regarded as reasonable and proper. 

-R. Cbionu Pillai v. Kalimuthu, 9 M.L.T. 389 = 21 M.L.J. 246=9 Ind. Cas. 

596 = (1911) M.W.N. 238 (F.B ).—Where an undivided co-parcener alienates 

1911 his share in the joint family property, the alienee gets the share to which 
the vendor was entitled at the time of the alienation and not what he 

was entitled to at the time he sues for partition. (14 M. 408, overruled ; 25 M. 690, F.) 

BOMBAY. 

Waman Ramacbandra u. Dhondiba Krisbnaji, 4 B. 126 (154) fF.B.).—As 
an instance of the doctrine of English Courts of Equity as to notice being 
applied in the Mofussil in India. 

-R. Jatha Naik v. Venktapa, 3 B. 14 (21). 

SadasbivPinkar Joshi v. DinkarNarayan Joshi, 6 B. 520 (523).—Ancestral 
property in the bands of the son or grandson is liabc to the debts of the 
father or grandfather, unless the son or grandson proves that the same 
was contracted for immoral or illegal purposes. 

Fakirchand Motichand v. Motichand Hurruckchand, 7 B. 438 (440).—See 
the same case under No. 201, supra. 

Trimbak Balkcishna v. Narayan Damodar Dabholkar, 8 B. 481, 487.—See 
the same case under No. 201, supra. 

Jugmobandas Mangaldas v. Sir Mangaldas Nathubboy, 10 B. 528 (544).— 
As to the right of a son in the Presidency of Bombay to compel a partition 
of ancestral immoveable property during the life-time of the father : on 
appeal in the same case it was held that the right extends also to ancestral 
moveable property, and that, in this respect, no distinction can be drawn between 
ancestral moveable and immoveable property. 

——R. Chhotiram v. Narayandas, 11 B. 605 (607).—The validity and binding 
character of an alienation by the manager of a family, as against adult co- 
1887 parceners not joining in the alienation, depends on the particular ciroum- 
stances of each case and the nature of the necessity leading up to the 

alienation. 

__R. Cassumbhoy Abmedbhoy v. Ahmedbhoy Hubibhoy and Rahimbhoy 

Alladinbhoy, 12 B. 280 (296).—Point same as in 10 B. 528, supra. But, 
1887 in this case, the parties were Khoja Mahomedans, who follow the customs 
and usages of the Hindus in matters relating to partition, etc. < 


-R. 

1879 

1880 
-R. 

1882 

-R. 

1883 

-R. 

1884 

-R. 

1886 
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HINDU LAW (JOINT FAMILY)—(Confinw^d). 

-2.—(Liability of joint property to debts of father)—iContmtud). 

-R. CbintamanraT Mebendale v. Sashioath, li B. 320.—The power of tbe 

father, as representative of the family to bind the son’s interests in the 

1889 family estate, except in special cases, being judicially recognized, the onus 
of establishing the existence of those special circumstances necessarily lies 

on the sons, for the purpose of defeating the creditor's remedies against the ancestral 

estate. [For farther particulars, see, also, under No. 201, supra. 

—R. Hari Vithalv. Jairam Vitbal, 14 B. 997.—Where, in execution of a decree 
obtained against the manager of a joint Hindu family for debts due by tbe ■ 

1890 family, family property is sold, such sale passes also the interests of 
members other than the manager, though they were not parties to the 

suit of tbe creditor. 


-R. Bangayana Shrinivasappa v. Ganapabhatta, 15 B. 673.—Where a member 

of a joint Hindu family makes a mortgage, such mortgage, being good 
1891 when made, creates a valid charge on the property to tbe extent of bis 
share which cannot be defeated by his death. 

-R. Apaji Narhar Kulkatni v. Ramchandra Ravji, 16 B. 29 (72) (F.B.).—The 

rights of co'parceners in an undivided Hindu family governed by the Mitak* 
1891 shara and consisting of father and sons do not dider from those of a like 
family consisting of brethren, in regard to a right to partition, the 
ordinary rule being that, if persons are entitled benehcially to share in an estate, they 
may have a partition thereof. 

_R, Gurlingapa v, Nandapa, 21 B. 797 (602).—An alienation by a co-parcener 

of his undivided share in co-parcenary property for value is allowable in 
1896 Bombay. But tbe purchaser is liable, like his alienor, to have his share 
diminished upon partition by the birth of other co-parceners if he stands 
by and does not insist on an immediate partition. 

_p, Parikh Girdharlal Hargovandas v. Thakore Fateh Singh Hiraji, 2 Bora. 

L.R. 82 (88).—An undivided share in a joint Hindu family can be attached 

1899 execution, and even before sale an attachment and order for sale suffice 
to create such a charge or will defeat the right of survivorship. 

_K, Johar MalJeetaji Marwadiv. Ekuath, 3 Bom. L.R. 322(329,331,333, 

340, 342, 344).—The father may sell or mortgage tbe entire family pro- 

1900 petty including the son’s share, and the transaction may be enforced 
without joining the sons in the suit or in execution proceedings ; if the 

debt is not illegal or immoral, the creditor can sell the entire estate. 

Nathaji Durgaji v. Bitaram Narayan, 4 Bom. L.R. 887 (898)—To tender a 
sale made by a Hindu father of ancestral property binding upon the sons, 
1902 two essentials are necessary, (1) a morally unimpeachable debt antecedent 
to tbe transaction which purports to aSeob the son's interest and (2) the 
mnletioD of such transfer. It cannot be disputed on the ground (1) that tbe debt 
^ not for the family benefit, or (2) the alienation has been made either in invitum in 
^money-decree or a mortgage-decree or by private conveyance or (8) that the son 
had not been a consenting party thereto. 

_Subraya Vithal v. Nagapa Subaya, 10 Bom. L.R. 1206 =83 B. 264.—When 

tbe right, title and interest of a Hindu son in joint ancestral property 
1908 has been attached in execution of a decree against him and its private 
alienation by him has been prohibited by an order of tbe Court under 
g, 276 of tbe Code of Oirtl Procedure, bis father is deprived of tbe power of aUenation 
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-2.— (Liability of joint property to debts of father) — (Continued). 

o( that interest in satisfaction of his own debts. And that is so, because, the son’s 
power of alienation having been taken away by the Court, there is no power left in 
him on which the father’s power could rest after the Court’s order. 

-R. Dattatraya v. Vishnu, 13 Bora. L.R, 1161 (1167).—See the same case under 

1911 No. 201, supra. 

ALLAHABAD. 

-R. Bika Singh v. Lachman Singh, 2 A. 800 (801).—See the same case under 

1880 No. 201, supra. 

-R. Chandra Sen u. Gunga Ram, 2 A. 899 (901).—In execution of a money- 

decree obtained against a Hindu father for damages for criminal misappro* 

1880 priation, the decree-holder brought to sale the right, title and interest of 
the judgment-debtor alone, and a stranger became the purchaser ; the sons 
having sued to recover their shares, held, they were entitled to succeed, the decree-debt 
being personal to the father and such as the sons were not bound to pay, and the right, 
title and interest of the father alone having been put up to sale. 

-R. Radhakishen Man v. Bachbaman, 3 A. 118.—See the same case under 

1880 No. 201, supra. 

-P. Darsu Pandey u. Bikarmajit Lai, 3 A. 128.—The suit being by sons for 

recovery of their share.-? in ancestral property sold by their father for 

1880 raising money for the payment of his antecedent debts, and for family 
necessity, held, the sons were not entitled to succeed. 

-R. Gaya Din v. Raj Bansi Kuar, 3 A. 191 (200).—‘Thefather is, in all cases 

naturally, and in the case of infant sons necessarily, the manager of the 

1880 joint estate ; and when a suit is brought against the father, the assump¬ 
tion that the father is sued in bis representative capacity is consistent 
with the constitution of the Hindu family and the father’s position.’ 

--R. Phul Chand v. Man Singh, 4 A. 309.—A son cannot get a declaration that 

a decree obtained against his father on a mortgage is not binding on his 

1882 (son’s) interest in family property, merely because he did not join in the 
mortgage or because he was not made a patty to the suit thereon. He can 

succeed only if be shows that the mortgage-debt was borrowed by the father for immoral 
or illegal purposes. 

-R. Ramanand Singh v. Govind Singh. 5 A. 384 (386) = 3 A.W.N. 61.—It 

has been the rule of decision in the Allahabad High Court that one member 

1883 of a joint Hindu family cannot alienate or sell his share without the 
consent, express or implied, of the other members. 

R. Haouman Singh-y, Nanak Chand, 6 A. 19S —4 A.W.N. 23.—See the same 

1884 case under No. 201, supra. 

1884 -R. Mahabir Prasadt), BasdeoSingh, 6 A. 234(243)=4 A.W.N.47. 

-P. Rai Balkishen v. Rai Sita Ram, 7 A. 731 (732).—Where, in execution of a 

decree obtained against the son in an undivided Hindu family consisting 

1885 of himself and his father, the creditor attached the son’s interest, and the 
SOD died before sale, held that the creditor had secured a charge against 

the son's interest which was available to him as against the father. 

-R. Basa Mai v. Mabaraj Singh, 8 A. 208=6 A.W.N. 58.—See the same case 

1886 under No. 201, supra. 
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-2.—(Liability of joint property to debts of father)—(Coniintwd). 

-R. Kishen Sahai V. Ajudhia Prasad, 6 A.W.N. 73.—Where, in a suit by a 

minor son against his father and mortgagee for a declaration that the 
1886 mortgage is not binding on the son. it is shown that the son is in collusion 
with the father, the burden of proving that the debt for which the 
mortgage was created was for illegal and immoral purposes rests on the son. It is not 
sufficient to show that the father was of extravagant or immoral habits, but it must be 
shown that the particular debt was contracted for immoral or illegal purposes. 

-R. Balbhadat ti. Bisheshar, 8 A. 495 (499)=6 A-W.N. 154.—Seizure by 

attachment in execution is sufficient to constitute, in favour of a judgment- 
1886 creditor, a valid charge upon property to the extent of the judgment- 
debtor's undivided sharei and such charge could not be defeated by death 
of the judgment'debtor before sale. 

^—Applied in Lai Singh v. Deo Narain Singh, 8 A. 279.—See the same case under 
1886 No. 201, supra. 

-R. Jagannath Prasad v. Sita Bam, 11 A. 302 (303).—Point same as in 8 A. 

1888 495, stbpra. 

-R. Beni Madho v. Basdeo Patak, 12 A. 99.—A son coming into Court to 

impeach an alienation by the father, or a decree passed against him, or a 
1890 sale completed or threatened in execution of a mortgage-decree or simple 
decree against him, can succeed in getting his (the son’s) share exempted, 
only if he (son) can prove that the debt was of an immoral or illegal character, except in 
cases where the interest sought to be affected by the alienation or decree or execution- 
proceedings is limited only to the father’s rights. 

_K, Badri Prasad v. Madan Lai, 15 A. 75 (F.B.).—See the same case under 

1893 No. 201, supra. 

_R. Lachmi Narain i’. Kunji Lai and Chote Lai, 16 A. 449 (457) =14 A.W.N. 

169.—Ancestral property which vests in the son by right of survivorship 
1594 is not ‘ assets ’ of the father in his hands: the son’s right to such property is 

not that of an heir or legal representative of his deceased father, although, 

* 

by reason of a moral duty on the son to pay bis deceased father’s debts which are neither 
immoral nor illegal, a creditor may enforce bis remedy against ancestral property in his 
(son’s) bands. The holder of a simple decree for money, obtained against the father, 
cannot, after the death of the father, if the son objects, attach and bring to sale such 
property. His remedy is by a separate suit. In such suit, the question of the illegality 
or immorality of the debt may be gone into. (But see Ss. 60 and 53 of the Oiv. Pro. Code 

of 1908). 

_R, Bitbal Das v. Hand Kishore, 23 A. 106 (108) =21 A.W.N. 4.—As a 

necessary les^t of the principle of snrvivoxsbip as distingnished from 
1900 succession,-holders of decrees for money, obtained gainst an undivided 
member, who have not attached his undivided share during his life-time, 
hot whd apply for execution after his death, are not entitled to corns in for rateable 
distribution with a decree-holder for money, who has attached the same judgment- 
debtor’s share during his life time bub who brings the property to sale after his the 
jodgment-debtor’s death. 

- R Gholam Husain v. Dina Nath, 88 A. 467 (470).—An attachment of the 
interest of the judgment-debtor, an undivided co-pareener, creates, in 
1801 favor of the nttaehing«oreditot, a charge which cannot be defeated by the 
death of snob judgment-debtor, before sale, 
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-2.—(Liability of joint property to debts of father)—(Cojittnw<>d). 

-R. DebiSing v. Jia Ram, 25 A. 214 (222) = 23 A.W.N. 21.—Where, in eie- 

cutioD of a mortgage-decree obtaiDed against the father of a Hindu family, 

1902 the son’s interest is also sold, it is open to him to sue for his share there¬ 
in, if he was not made a party thereto, provided the mortgagee had notice 

of his interest in the property, but the suit can be based only upon the ground that the 
debt is illegal or immoral. 

Relied on. Ktsban Lai v. Baoarsidas, 1 A.L.J. 191.—If, in violation of a contract, 
a Hindu father withholds property from a third person, and a decree is 

1904 obtained against the father for possession and mesne-profits, and ances¬ 
tral property is sold to satisfy the decree for mesne-profits, the son cannot 
recover his share in such ancestral property. 

-R. Bakhlawar Singh v. Brij Mohun Lai, A.W.N. (1906), 10—3 A.L.J. 

1906 127. 

-R. Maharaj Singh v. Balwant Singh, 28 A. 508 (522) = (1906) A.W.R. 117=3 

A.L.J. 274.—The principle that, where joint ancestral property has passed 

1906 out of a joint family under a conveyance executed by the father for an 
antecedent debt, his sons cannot recover the property unless they show 
that the debts were contracted for immoral purposes and that the purchaser bad notice 
of the sale, has application to a case where the property has passed out of the family, 
and not to a case where the sons are in possession of the ancestral property and resist 
the claim of the purchaser to recover from them. 

-Expl. Chandra Deo Singh v. Mata Prasad, 1 Ind. Cae. 479=8 A.L.J. 268 = 

31 A. 176 (F.B.).—As there is a distinction between a mortgage given for 

1909 an antecedent debt and a mortgage for a debt incurred for the first time 
when the mortgage is executed, a transaction of the latter descripton ie 
not binding on the sous of the mortgagor, unless the loan was obtained for a family 
necessity. In this respect there is no distinction between an alienation by out and out 
sale and an alienation by a mortgage. A mortgage is a sale sub modo and the word 
“ alienation embraces both a sale and a mortgage.” 

-R. Jagrup Koeri y. Ram Sundar Tevati, 3 Ind. Cas. 339=6 H.L.T, 249.—A 

karta of a joint Hindu family, governed by Mitakshara, has power to 

1909 alienate the family property without the consent of adult members for 
family necessities. The nature of the position of a karta entitles him to 

do all the acts which are necessary for the maintenance or the preservation of the family ; 
there ought to be no distinction between minor and major co-parceners of such family, 
so far as the question of their consent to a sale for family necessities is concerned. 

-Relied upon. Persottam Patakv. SheoSankar, 6Iad. Cft8.163.—See the same 

1910 case under No, 201, siip7 a, 

CENTRAL PROVINCES. 

-R. Ramprasad v. Deokaram Bhagwandas, 6 C.P.L.R. 60.—Where one of two 

undivided brothers owning joint estate, executed a mortgage in respect of 

1892 his share in the joint property, held that after his death the mortgagee 
was entitled to proceed against the mortgaged property as the mortgage 
created by the deceased could not be extinguished. 

OUDH. 

-R. Razawand u. Prag Din, 6 O.C. 271.—The joint family property of a Hindu 

cannot be considered as property of the father which has come to the 

1903 hands of his son as legal representative within the meaning of S. 234, 
0-P.C., (1882). [But see S. 53, C.P.C., (1908)]. 
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-2.—(Liability of joint property to debts of father)— (Coniintted). 

-R. Jaogi Singh v. Chaudhci Ganga Singh, 10 OX. 360.—Antecedent debt ie 

a debt existing prior to and independent of a sale or mortgage of joint 
1907 family property, and debt incurred at the time of sale or mortgage is not 
an antecedent debt as used in 5 C. 118 (P.C.). 

-R. Mahabir Prasad v. Basant Singh. 12 Ind. Cas. 347-14 O.C. 299.—Where 

joint family property has been alienated by the father in a joint Hindu 
1911 family and only a portion of the consideration is for necessity, a son is 
entitled to recover his share in the ancestral property on payment of the 
proportionate amount of the consideration money required for necessity or for the dis¬ 
charge of the antecedent debt. 


(203)- Debts—Impartible zemindari taken by heritage from father’s 

assets for payment of father's debt — Self-acquired property — 
(1882) Zemindari inherited from maternal grandfather. The estate 
which a son takes by heritage from his father constitutes assets 
by descent for the payment of bis father’s debt, not incurred for any 
immoral or vicious purpose. This estate may be attached and sold in 
execution of a decree upon such a debt; and that it is an impartible zemin¬ 
dari does not alter the case. The principle, that the ancestral property, in 
which the son acquires an interest by birth, is liable for the father’s debt, 
unless within the above exception, holds good by the Mitakshara law as 
administered in Madras as well as Bombay and Bengal. Girdharee Lall 
V. Kantoo Lall (14 B.L.B. 187; 11.A. Z21 followed). Part of an impartible 
zemindari inherited from a maternal grandfather was hypothecated by the 
zemindar as security for a debt, nob within the above exception. Held 
that all the right, title, and interest which bad come to his son by heritage 
from the indebted zemindar, as well in the hypothecated part as in the rest 
of the zemindari, were liable, so far as they had nob been administered in 
payment of the father’s debt, to be attached and sold in execution of a 
decree against the father, based on his admission of the debt. A zemindari 
inherited from a maternal grandfather is not self-acquired ” property, 
Qutzre. —Whether the zemindar, having inherited from his maternal 
grandfather, was under the same restriction in reference to alienation as 
against the son, as he would have been if the property had come through 
the male line? Muttayan Che.tti v. Zemindar of Svoagiri 

12 C.L.R. 169 = 6 M. I =9 i.A. 128=4 Sar. 3S4. 

MADRAS. 


NOTES.- -^R- Atunacbaltt o. Zamindar of Sivagiri, 7 H. 329 (885).— When 

a creditor having obtained a decree against the father, a zemindar, executes 
less tke same, after the father’s death, against the zemindari in the hands of 
the son and is resisted by the plea that the zemindari is not assets of the 
father avaUable in execution, be may maintain a separate suit for a declaration that 

the same is Uftble to be taken in execution. 


• r 
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- Ap. Ponnappa Pillai v. Pappuvayyangar. 9 M. 343 (344-352).—la 6 M. 1 the 

1885 J^uliDg in 4 M. 1 that the principles laid down in Girdhare Lai v. Kantoo 
Lai applied to cases in this Presidency, has been approved. 

I 

-R. Narasanna v. Gurappa, 9 M. 424 (427).—The propositions of law ; (1) that 

the son was bound to pay his father’s personal debts out of ancestral pro- 

1886 petty, derived through the father ; and (2) that the father was competent 
to sell ancestral property to pay his own antecedent debt, provided they 

were such as the son would be bound to pay under the special rule of Hindu Law—-which 
were decided by the Majority of the Court in 4 M. 1—were since approved by the P.C, 
in 6 M. 1. 

-R. Ravunni Menon w. Kunju Nayar, 10 M. 117.—6 M. 1 was, in the first 

instance, thrown out on the ground that the questions therein raised could 

1886 be disposed of in execution of a decree in another suit in which plaintiff 
bad already taken out execution, but the High Court reversed that judg¬ 
ment, stating that *' the questions are the liability of the property in the hands of the 
present zamindar to satisfy the decree obtained by the plaintiff against the late Zamin- 
dar. ” The question of liability and of its extent being one of very considerable diffi¬ 
culty, a suit regularly conducted was the most appropriate method to determine it and 
the suit was decided by their Lordships on the merits. 


-R. Subbayya u. Surayya, 10 M. 251 (254).—The whole interest in a zemin- 

dari taken as heritage by a son from bis father is liable as assets for the 
father’s debts. 


-R. Muttia V. Virammal, 10 H. 283 (F.B.).—A decree obtained by a co¬ 
parcener’s widow for maiuteniDce against another co-parcener cannot be 

1886 regarded as a charge on the family estate or as one obtained against the 
manager of the family for the time being, so as to extend its scope, after 

the latter’s death, against the sons in execution-proceedings. 

-R. Kuuhali Beari v. Keshava Shanbaga, 11 H. 64 (74).—A and B were un¬ 
divided brothers. In execution of a decree against A, a creditor purchased 

1887 the half-share of A in the ancestral family property ; A’s son sued for his 
share, alleging that his interest in the family property was not bound by 

the sale, but failed to prove that the debt for which the property was sold was tainted 
with illegality or immorality. It .appeared also that the purchaser bargained for and 
purchased the entire interest (including that of the son) of A. Held, the son could not 
recover. 

-R. Venkatarama v. Seutbivclu, 13 M. 265 (267).—When ancestral property 

has vested in the sou by right of survivorship, it is not his father’s assets 

1890 in his hands so as to be proceeded against in execution of a money-decree 
against the father. The creditor cannot proceed against such property 
except by a regular suit. [But see Ss. 50—53, C.P-C. (1908).] 

-R. Ramasami Nadan v. Ulaganatha Goundan, 22 M. 49 (61) (P-B.)". Iri ^ 

M. 1 the High Court }ield that, although there was a pious duty binding 

1898 on the son to pay Jiis father’s debts, the duty was not a legal one,, unless 
it was shown that the debt was incurred for the benefit of the family- 
This decision was overruled by the P.C., and so the pious obligation of the son to pay 
his father’s d^t. neither illegal or immoral, was distinctly declared for this Presidency- 


w 
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« ^ f 


^ IT 



( mJr) 



—~R. Rangammal v. Ecbammal, 22 H. 305 (308).—Though property inherited by 
a person from his maternal grandfather is not liable to partition at the 
1898 instance of bis son, yet it having been held by the P.C. that property 
inherited from the maternal grandfather is not self-aCQUired property, the 
rule of non-liability established by decided cases with reference to self-acquired property 
ought not to be extended to inherited property of the description just alluded to. 


-R. Gunnaiyan v. Kamakchi Ayyar, 26 M. 339 (353).—The effect of eofranebise- 

ment of a service inam in favour of a person at a time when he was law- 
1902 fully entitled to the office is to convert it into his freehold property and 
impress it with the same character as if it had devolved upon him by in¬ 
heritance by cognate succession from the previous holder unconnected with the heredi¬ 
tary office. It will not be bis self-acquisition, but property which has come to him as 
obstructed heritage in which his sons could claim no partition against his will. 


_R. Kacuppai Nachiar v. Sankaranarayanan Chetti. 27 H. 300 (318).—The 

question raised in G M. 1 was whether the son of a daughter’s son bad a 
1903 right of interdiction against an .alienation made by his father of the 
latter’s maternal grandfather's property. The P.C. while concurring 
with the view of the High Court chat the property was not the self-acquisition of the 
father, refrained from deciding whether or not the father bad absolute power of disposi¬ 
tion over that property as be has over his self-acquisition ; the decision of that question 
having become unnecessary therein. 


__.p, Veera Sootappa Nayani v. Errappa Naidu, 29 M. 484 (490) = 16 M.L.J. 

499 = 1 M.L.T. 287.—In 6 M. 1 it was laid down by the P.C. that the 
1906 estate which a son takes by heritage from his father constitutes assets by 
descent for payment of his father's debts not incurred for an immoral 
nuroose, and that such an estate may be attached and sold in execution of a decree 
upon such a debt, and the fact that it is an impartible estate does not alter the case. 


p Alagaraya Gounder v. Minakshi Naidu, 12 Ind. Cas. 389=10 H.L.T. 298 = 
(1911) 2 H.W.N. 328.— The state of the law at it was understood at the 
1911 lime of the eale is not conclusive, but is only evidence to be considered 
with the other evidence in the particular case, in determining what the 
Court intended to sell and what the putohaset understood that be bought. 


CALCUTTA. 


-R. 

1882 

1883 


Bheo Proshad v. JungBahadoor, 9 C. 389 (393).—Point same as 9 M. 424, 
supra. 

-R. Jumoona Fersad Singh v. Dig Narayan Singh, 10 C. 1 (7). 

—In 6 M. 1 the Judicial Committee referred to what they bad stated in 
Suraj Bunsi's case and adhered to it. 


___P Jasodba Koer v. Sheo Pershad Singh, 17 C. 33 (38).—The case of 10 

B.Ii.B. 183 where Sir Richard Couch accepted as correct the view that 
1809 right by birth arises only with regard to what is called unobstructed herit¬ 
age, has not been overruled by 6 M. 1. The P.O, have reserved their 
. . ^ the question in the latter case and have simply held that property inherit¬ 
ed hom the maternal grandfather was not self-acquired property. 

-B, Ebalilul Rahman v. Gobind Pershad, 20 0. 888 (388). 
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-2.—(Liability of joint property to debts of father)—(Cwiiinwd). 

BOMBAY. 

Trimback Balkrishna v. Narayan Damodar Dabholkar, 8 B. A81 (487).— 

The statement cf law laid down in Girdharee’s case is also treated as 
settled law in 6 M. 1 (P.C.). 

-R. Radbabai Anantrav, 9 B. 198 (221). 

Nanabhai Ganpatrav Dhairyavan v. Achratbai, 12 B. 122 (134).—Pro¬ 
perty which the son derives from bis mother is ancestral in his bands, 
when such property originally formed part of the father’s estate. 

Joharmal Jitaji Marwadi v. Eknath and Rangnath, 3 Bom.L.R, 322 (392, 
353.—The case of 6 M. 1 approves 4 M. 1. 

Nathaji Durgaji o. Sitaram Narayan, 4 Bora.L.R. 587 (394).—The judg¬ 
ment in 6 M. 1 shows that the decision in the case of Suraj Bunsi bad no 
reference to suspected collusion between father and son, but proceeded 
solely upon the principle that an antecedent debt afiorded justifying 
necessity for specific charge or alienation, and thus discharged the burden of prime fade 
case imposed on the alienee. 

ALLAHABAD. 

-R. Basa Mai v. Maharaj Singh, 8 A. 203 (211).—The main question in the 

P.C. case was whether a property mortgaged by the father alone could 

1886 be sold after his death under a decree obtained against him alone upon 
the mortgage. The P.C. held that it could, reasons being that the whole 
zamindary or at least the interest which the defendant, the son, took therein by herit¬ 
age, was liable as assets in the hands of the defendant, as the heir of his father for the 
payment of his father’s debt, and Girdharee Lai’s case was re-affirmed. 

D, Balbir Singh u. Ajudhia Prasad, 9. A. 142 (149),—In 6 M. 1 the property pro- 
ceeded against was property inherited by the son from his father, which 

1866 in the son’s hands was liable to be sold in satisfaction of the father’s 
debts. In this case (9 A. 142) it was family property that was concerned. 

1896 -R. Lachman Das v. Kunnu Lai, 19 A. 26 (28). 

CENTRAL PROVINCES. 

—R. Sardar Singh v. Ajit, 2 C.P.L.R. 141.—A son cannot question a sale by 
the father which took place before his birth. The right of the son to set 

1888 aside a sale by the father is a personal right and does not descend to the 
grandson. Even if it be held that the grandson does inherit the right to 
set aside the sale, his birth would not give him a new cause of action. 

(204)- Mitakskara — Inheritance — A son’s power to adopt — Imparti¬ 

ble estate—Failure to prove alleged custom in a family against 
(1884) adoption—Invalid agreement between father and father's 
brother, in a joint family, contrary to rights of son already 
horn. Two brothers, undivided under the Mitakshara, the family estate 
being an impartible zemindari in the possession of one of them who had 
a son, contracted with each other that, in the event of an indefinite 
failure of male issue in the line of either of them, the estate should descend 
in the line of the brother having autasa (self-begotten) issue, and shduM not 


-R. 

1884 

1885 
-P. 

1886 

-R, 

1900 

—R. 

1902 
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-2. —(Liability of joint property to debts of father)— {Continued). 

be alienated from the line of the latter by adoption. Heldt that this 
contract did not bind the son not to adopt, or exclude from the inheritance 
a son adopted by him. Such a stipulation was contrary to the law declar¬ 
ed in the Tagore case, and was ineffectual to preveht the son s exercising 

his right of adoption. Suriya Rau v. Raja of Pittapur 

9 M. 499= 13 LA. 97 = 4 Sar. 725.- 

BOMBAY. 

Notes.— —R. Basava v. Lingangauda, 19 B. 428 (458).—As to the guantum 
1894 of evidence to prove a family custom. 


1910 


SINDH. 

R. Abdul Hussein Khan u. Bibi Sona Deio, 8 Ind. Caa. 897 


(902). 


(205)_ Alienation by father—'Mitakshara and Mithila lawB—Exe¬ 

cution of decree—Sale of ancestral estate in satisfaction of 
(1885) father's debt—Liability of son’s shares—Parties to proceedings. 
There is no conflict of authority as to the principle that sons 
cannot set up their rights, which are to take present vested interests, on 
their birth, jointly with their father in ancestral estate, against their father’s 
alienation for an antecedent debt, or against his creditors’ remedies for 
his debt, if such debt has not been contracted for an immoral purpose ; 
the law on this point being the same under the Mitakshara and the 
Mithila shastras. From the above must be distinguished the question 
how far the joint sons can be precluded from disputing the liability attach¬ 
ing to their shares, where proceedings have been taken by, or against, the 
father alone. If the father’s debt, not having been contracted for an im¬ 
moral purpose, is such as to support a sale of the entirety of the joint 
estate either he may sell the latter without suit, or the creditor may 
obtain a sale of it by suit. But the joint sons, not being parties to the 
execution-proceedings or to the sale, are not precluded from having a ques¬ 
tion as to the nature of the debt tried in a suit of their own; a right which 
will however, avail them nothing unless it can be shown that the debt was 
not such as to justify a sale of the joint estate. If, upon the proceedings, 
and in regard to the intention of the parties, doubts are raised whether 
what has been sold is the interest of the father alone, or the joint estate, 
the absence , of the sons proceedings may be a material consideration. 
But if the purchaser has bargained, and paid, for the entirety, he may 
defend his title upon any ground which would have justified a sale, had 
the sons been brought in to defend their interests in the execution-proceed¬ 
ings Deendyal v. Jugdeep Narain Singh (3 C. 198; 4 I.A. 247) does 
not lay down as an invariable rule that co-parcenary interests will not 
hv an execution-sale unless the co-parceners are joined in the suit* 

pftSB 



892 


HINDU LAW (JOINT PAmLY)-(Coniini«(i). 

-2.-(Liability of joint property to debts of i&iher)-{Continued). 

or thab only the father’s interest passes to the purchaser where the suit 
was against the father alone. This debt being one which must be taken 
as a joint family debt, though the suit upon it was against the father alone, 
heldthQX a claim by minor sons for exemption of their shares failed on the 
merits, the entire family estate having passed by the sale. Nanomi 
Babuasin v. Modhun Mohun ... 13 C. 21 = 13 I.A. 1=4 Sar. 682. 

PRIVY COUNCIL. 

Notes. -F. Simbhunath Pande v. Golap Singh, 14 C. 572*14 I.A. 77.— 

1887 See No. 213, infra, 

-P. Daulat Ram v. Mehr Chand, 15 C. 70 = 14 I.A. 187.—See No. 215, 

1887 infra. 

-R. Bhagbut Pershad Singh v. Girja Koer, 15 C. 717 = 15 I.A. 99.—See No. 

1888 206, infra. 

-P. Minakshi Nayudu u. Immudi Kanaka Ramaya Goundan, 12 M. 142 = 16 

1888 I.A. 1.—See No. 207, infra. 

-P. Mahabir Pershad t*. Mobeswar Nath Sahai, 17 C. 584 = 17 I.A. 11.—See 

1889 No, 208, infra. 

CALCUTTA. 

-R. Khalilul Rahman t). Gobind Pershad, 20 C. 328.—See the same case under 

1892 No. 201, supra. 

-R. Sheo Pershad Singh u. Saheb Lai, 20 C. 453.—Where the borrowers, 

though not the managing members of the family, where its accredited 
1892 agents m the management of a money-lending business which was carried 
on for the benefit of the family. Jield, that they had the authority to 
pledge the family properties for a debt contracted in the ordinary course of the business 
and that a sale, in execution of a decree obtained against such members on a debt 
contracted by them in the course, and for the purposes, of the trade, bound the interests 
of all the members of the family, though the latter were not parties to the suit in 
which such decree was obtained, because the Court has, in such cases, to look at the 
substance of the transaction rather than the form of the suit. 

R. Beni Parshad v. Purao Chand, 23 C. 262 (276;.—It is open to the son, in 
a suit of his to set aside a sale in execution of a decree obtained against 
1895 the father, to show that the supposed debt, which was the basis of the 
decree, had no real existence at all, and the sale will be set aside so fat 

as it concerned the rights of the son if the purchaser was the decree-holder himself and 
not a third party. 

-R. Nitayi Behari Saha Paramanick v. Hati Govinda Saha, 26 Cal. 677,— 

Where a suit is brought and decree is obtained against a registered tenant 
1899 alone, though the sale in execution is only of the right, title and interest 
of the judgment-debtor, it really passes the rights of the unregistered co- 
owners whom he represents. 

—R. Srinath Das v. Hari Fada Mitter. 3 C.W-N. 637.—In ascertaining what 
interest was purchased, the real question is what was liable to be sold 
1899 and what in fact was sold. The belief of the mortgagor cannot affect 
the question. If there be an ambiguity on the face of the decree obtain¬ 
ed against a widow as to what was intended to be sold, the absence of the reversioners 
from the proceedings forms a material consideration. 



893 


HINDU LAW (JOINT FAMILY)—(Continued). 

-2.— (Liability of Joint property to debts of father)— (Continued). 

-R. Lala Surja Prosad v. Golab Chand, 27 C. 724=4 C.W.N. 701 (707).-See 

1000 the same case under No. 201, supra. 

-R. Mabeshwar Dutt Tewacy t>. Kishun Siogh, 34 C. 184 (189) = 11 C-W.N. 

294=8 C.L.J. 441.—The Privy Council made no distinction between 

1907 debts incurred to pay off antecedent debt, and those incurred to meat 
present necessities. Where the lathee of a joint Mitakshara family ezecu* 
ted a mortgage on receipt of a loan, the mortgage is binding upon the sons, in the 
absence of anything to show that the money was borrowed for an immoral purpose. 

-R. Amar Chandra Kundu v. Sebak Chand Chowdhury, 34 C. 642 (F.B.](651) = 

11 C.W.N. 893 = 5 C.L.J. 491=2 U.L.T. 207 (F.B.).—When, on the death 

1907 of a member of a joint Mitakshara family against whom a decree for money 
had been passed, his son is brought on the record as his legal representa¬ 
tive, the Question of the liability of ancestral property which the son acquired by right 
of survivorship for the debt covered by the decree may be determined in execution 
proceedings. 

-Ezpl. Kishun Persbad Cbowdhry v. Tipan Pershad Singb, 34 C. 735 (742) =5 

C.L.J. 569 = 11 C.W.N. 6l3.—In 13 C. 21 the Privy Council pointed 

1907 out that, where joint family property is sold in execution of a decree 
against the father of a Mitakshara family, what passed by such a sale 
depended upon the nature of the debt and on the intention of the parties. The other co¬ 
parceners, who are not parties to the sale in execution-proceedings, were entitled to try 
the fact of the nature of the debt in a suit of tbeir own. The question as to whether 
a mortgage executed by their father could be enforced against the sons and their in¬ 
terest was not before the Privy Council. 

-R. Balaram Gantia v. Mangta Das, 6 C.L.J. 237 (F.B.)» 2 H.L.T. 484= 11 C. 

1907 W.N. 959=34 C. 941 (F.B). 

__R, Hari Kissen Bhagat V. Bajrang Sahai, 1 lad.Cas. 434 = 13 C.W.N. 544 = 9 

C.L.J. 453.—The only sound method of testing whether, at an execution 

1909 sale, the limited interest of a Hindu widow or the absolute inheritance 
passes, is to examine the real nature of the debts and to see whether or 
not they were incurred for purposes recognised as valid under the Hindu Law. Where 
a sale by a widow is partially invalid owing to absence of legal necessity, the whole 
sale must be set aside, the purchaser accounting for the mesne-profits and the sums 
expended for legal necessity being set off against them. 

-F. 

1909 

-R. 

1911 

-F. 

1886 

former, then to enquire whether the debt ie for an immoral or an illegal purposes 


Sankar Nath v. Madan Mohan, 5 Ind.Cae. 298 = 11 C.L.J. 61 = 14 C.W.N. 
298.—In execution of a decree for money against the father of a Mitak* 
sbara family, the decree-holder may attach the entire family property 
inclusive of the interest of his sons. 

Cbokauti Mahton v. Ganga Proshad, 12 Ind. Cae. 609 (614).—The liability 
imposed by the Court upon a Mitakshara Hindu father to indemnify a 
person with whose property he has improperly interfered, creates a debt 
which may justly be recovered from the ancestral property in the hands of 
bis sons. 

MADRAS. 

Katasanoft Gurappa^ 9 Hi 424 (428)*—Whore properties have been pur- 
chased in execution of a decree against the father and a suit is brought 
questioning the sale, the first duty on the Court is to ascertain whether 
the parties in fact bargained and paid for the entirety or not; if the 
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2.— (Liability of Joint property to debts of father) — (Continued). 

—R. Guruvappa v. Timma, 10 M. 316 (318).—A roortgage-decree obtained 
against one of the members of the undivided family who alone had exe- 
1887 cuted the mortgage and who had not been impleaded as the managing 
member of the family, does not bind his other brothers, and the decree 
cannot be executed against them. 

P. Kunhali Beari v. Keshava Shanbaga, 11 M. 64.—In execution of a 
money-decree obtained against one of two undivided brothers in a joint 
1887 Hindu family, the half share, belonging to the judgment-debtor in ances¬ 
tral property, was sold in execution and purchased by a stranger. The 
sons of the judgment-debtor sued to get bis share exempted from the operation of the 
Court-sale. The sons failed to prove that the debt, which was the basis of the decree in 
execution whereof the sale took place, was tainted with immorality or illegality. The 
purchaser, a stranger, was foupd to have bargained for and purchased the entire moiety 
including the sons’ shares therein. Eeld, the sale bound the sons’ interests also. 

- P. Ramanadau v. Rajagopala. 12 M. 309.—Where the son sues to get hia 

share in joint ancestral property released from attachment in execution of 
1889 a decree obtained against the father alone, on the ground that he was not 
a party to the suit, he can succeed only if he proves that the debt was 
tainted with immorality or illegality. 

—R. Gnanammal u. Muthusami, 13 M. 47 (50).—The question as to what the 
purchaser actually bargained and paid for, is not a question of fact but a 
1889 mixed question of law and fact, and the finding of the lower appellate 
Court is not biudiug in second Appeal. 

-R. Eamasamayyan v. Virasami Ayyar, 21 M. 222.—Point same as in 17 

1898 A. 637, infra. 

-R, Ramasami Nadan v. Ulaganatha Goundan, 22 M. 49 (F.B.)=8 M.L.J. 

1898 312.—See the same case under No. 201. supra. 

-R. Nunna Brahmayya Setto v- Chidaraboyina Venkataswami, 26 U. 214 

(222).—It is well settled that, in execution of a money-decree passed 
1902 against a Hindu father or other managing member, attachment and 
sale of joint family property will vest in the purchaser not only the 
personal right, title and interest of the judgment-debtor in his share in such 
property, but also the right, title and interest of the sons or other junior members in 
such property, though such shares are not vested in the father or other managing member, 
but only a power of disposition is vested iu him which for proper purposes he may 
exercise for the benefit of the family including himself. 

-R. Thiruverkata Mudaltar v. Muthu Aiyar, 14 H.L.J. 431 (432).—A creditor 

can sue the son of the debtor to enforce the son’s duty to pay the debt 

1904 created by the judgment against the father. But notwithstanding the 
judgment the son may show the debt to be non-existent. 

-R. Venkatramanaya Pantulu v. Venkatramanaya Doss Pantulu, 29 M. 200 

(202) F.B. = 16 H.L.J. 69—1 M.L.T. 28-—A sale or mortgage of joint 

1905 family property by a father binds the son, only when it is for an ante¬ 
cedent debt, i.e., a debt existing prior to and independently of the sale or 
mortgage. 

-R. Veerabadra V. Marudaga Nachiar, 8 Ind. Caa. 1072 = 1 M.W.N. 799=9 

1910 H.L.T, 235.—See the same case under No. 202, 
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BOMBAY. 

-R. Jagabhai Lalubhai v. Bbukaodas Jagjivandas, 11 B. 37 (41).—The effect 

of the decisioD in 13 C. 21 : 13 I.A. 1 is to make the father the represen- 
1886 tative of the family both in transactions and in suits, subject only to the 
right of the sons to prevent an entire dissipation of the estate by partic* 
ular instances of wrong-doing on the father's part. 

P. Sakharam Shet v. Sitaram Shet, 11 B. 42 (44).—Where, from the decree 
and the proceedings in execution, it appears that the land itself, as 
1886 distinguished from the right, title and interest of the judgment-debtor 
therein, was sold, and that the purchaser bargained for and purchased the 
entire interest in the land, the son’s interest must be held to have passed by the sale. 


-R. Jairam Bajaba Shet v. Joma Kondia, 11 B. 361 (36S).—A mortgage-debt 

having been contracted by a deceased father, the suit was brought against 

1886 the eldest son, as representing the father, the minor sons not being made 
parties to the suit and, in execution of the decree, the entire property was 

sold, held, the minor sons cannot recover their shares unless they prove that the debt 
had been contracted for immoral or illegal purposes. 

_p. Krishnaji Lakshman v. Vithal Ravji Renge, 12 B. 62S (631).—Where a 

son sues to have his share exempted from a mortgage executed by the 

1887 father, and proves that the debt was contracted for immoral or illegal 
purposes to the knowledge of the lender, bis share must be exempted. In 

oases however, where property is sold in execution, the questions to be determined are : 
(fl) was the interest bargained for and sold, the father’s interest alone or that of the 
entire family ? (b) whether the debt was immoral or illegal ? & (c) had the purchasers 
notice of the nature of the debt? 

_pftji HImat V, Dbirsjram Sadatam, 12 B. 18 (22).—Where, in a suit on a 

mortgage-deed executed by a deceased father, a decree is obtained, the 

1887 minor son not being properly represented, and property sold in execution, 
the minor may, in a suit of bis, call the sale in question, on the ground 
that the original debt was immoral or illegal, but cannot succeed in disturbing the auc¬ 
tion purchaser unless he proves that the debt was tainted with immorality or that his 
guardain ad litem acted in fraud of his rights. 

—— R Narayanrav Damodat t>. Javhervahu, 12 B. 431 (436).— In an united 
family, the father is capable of acting as the representative of the family. 

1887 except in the case of borxowing for fraudulent or immoral parposes. If 
he entered into a litigation, which resulted in loss to himself and to the 

•1 which he represented, he can make the family responsible for any loss so incur* 
d * ^The judgment-creditor can also make them liable. Although wjjere the father 

' to represent the whole estate ha can do so, yet he is not bound to do so, nor is 
the ^ole estate liable when he explicitly or impliedly binds only his portion. 

——R. Kagal Ganpaya t>. Manjappa, 12 B. 691 (603).—The mode of determining 
whether the entire property of the father’s interest alone has passed, at a 

1888 private sale by, or an execution-sale against, the father, is by an enquiry 
as to what was bargained for and sold. The distinction between a mort- 

.decree or a mere money-decree is not a complete test. 

Ohintamanrav Mehendale v. Eashinath, 14 B. 320 (323).—See the 

1880 case under No. 201, suprd. 
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HINDU LAW (JOINT FAMILY)—(Con^JM^ed). 

-2.—(Liability of joint property to debts of father)—(Continw^d). 

-R. Hari Vithal v. Jairam Vithal, 14 B. 597 (604).—Where a decree is obtained 

against the manager of a family for a debt due by the family, and pro- 

1890 petty is sold in execution, the sale will bind the other co-parceners. 
Where there is an ambiguity in the sale-certificate, the Court has to look 
to the substance of the transaction. 

R- Maruti Sakharam u. Babaji, 15 B. 87.—In the absence of special circum¬ 
stances showing an intention to put up the entire interest of the family to 

1690 sale, in execution of a simple money-decree, the father's interest alone 
passes to the purchaser. 

-R. Davalava v. Bhimaji Dhondo, 20 B. 338 (344).—When, in a mortgage- 

suit, the debt is due from the father, and after his death, the property is 

1895 brought to sale in execution of a decree against the widow or some of the 
heirs of the mortgagor, and the whole property is sold, then the heirs not 
brought on the record cannot be permitted to raise the objection that they were not 
bound by the sale, simply because they were not parties to the record. The analogy 
holds good even in the case of a Mahomedan family. 

-R. Umed Hathising v. Goman Bhaiji, 20 B. 383.—A decree for money obtained 

against the father can, after the father’s death, be executed against the 

1895 sons to the extent of ancestral property that has come into his hands. 
The son may, in execution-proceedings, show that the debt was immoral 

or illegal in its origin and that, consequently, ancestral property in bis hands is not 
liable to be seized and sold, under S. 241 of the Civil Procedure Code of 1892. 

N.B. -The above view is opposed to the view of the Madras and Allahabad High 

Courts (see 11 M. 413 and 16 A. 449). See also Ss. 50—53 of the new C.P. Code of 1908. 

-R. Bhana u. Cbindhu, 21 B. 616.—Where family property is sold in exe¬ 
cution of a decree, obtained against a brother as manager of a joint 

1896 family, for a family debt contracted by his father and himself and a 
brother, the interest of all the members of the family passes to the 

auction-purchaser though they have not been joined as parties to the suit or to the exe- 
outioD-proceedings. 

•-R. Bala v. Balaji, 22 B. 825 (830).—An alienation by the father without any 

consideration is not binding upon the son. Where a father and a son 

1897 mortgaged certain properties, but the father alone agreed with the mort¬ 
gagee that he should enjoy the properties till a certain time in satisfaction 

of the mortgage-debt, and this agreement was made a decree of Court, Held that the 
agreement and decree were not binding upon the son, as there was no consideration for 
postponing the date of redemption. 

-R. Devji V. Sambhu, 24 B. 135 (146}-1 Bom. L.R. 627.—Point same as in 

1899 14 B. 597, supra, 

-R. Joharmal Jitaji Marvvai V. Eknath, 3 Bom. L.R. 322 (331).—The sale or 

1900 alieDAtion for antecedent debts, not shown to be immoral or illegal, binds 
the sons though not made parties to the suit ending in the sale. 

-R. Nathaji Durgaji «. Sitaram Narayan, 4 Bom. L.R. 887 (993).— To render 

a sale by a Hindu father of ancestral property binding upon the sons, it is 

1902 essential that there should be (1) a morally unimpeachable debt antece¬ 
dent to the transaction which purported to aSect the son’s interest, and 
(2) a completed transaction. 



897 


HINDU LAW (JOINT FAMILY)-(Con(Wd). 

2.—(Liability of ioint property to debts of father)-(Con^inuerf). 

R. Subraya Vifchal v. Nagapa, 10 Bom. L.R. 1206=33 B. 26«.—See the same 
1908 case under No. 202, supra. 

-R. Dattatraya u. Vishnu, 13 Bom. L.R. 1161 (1167).—See the same case under 

1911 No. 201, supra. 


ALLAHABAD. 

-R. BasaMalw. Maharaj Singh. 8 A. 203 (212) =6 A.W.N. 58.—It appearing 

that a purchaser, at a sale in execution of a decree obtained against the 
1886 father alone, bargained for and purchased the entire interest of the co¬ 
parcenary, including that of the sons, and the latter having failed to prove 
that the debt, the basis of the creditor’s suit, was immoral or illegal. }ield that the 
entire interest including that of the sons passed at the sale. 

-R. Sita Ram u. Zalim Singh, 8 A. 231 (234) =6 A.W.N. 62.—In a suit by a 

creditor on a mortgage executed by the father, who dying during progress 
1886 of the suit, the son was brought in on the record. Though the latter 
proved that the father was grossly extravagant, and that he borrowed the 
money for his personal purposes unconnected with any family necessity, be (the son) 
failed to prove that the particular loan was contracted for any special licentious 
purpose. Beld, the son was not entitled to succeed. 


-R. Balbir Singh v. Ajudhia Prasad, 9 A. 142 (143) = 6 A.W.N. 323.—A 

creditor having brought family property to sale in execution of two 
1886 decrees, one based on a hypothecation bond, and the other on a hundi 
by the father, the eons sued to have their shares exempted from the sale. 
Both the decrees hAd been obtained only against the father. In the first suit, the sons 
having admitted that, though the father was of an immoral character, the lender had 
no means of knowing that the money he was lending was to be applied to any immoral 
purpose, field, they (sons) could not succeed. In the second, it was found that the 
creditor had treated the debt due on the hundi as a separate debt of the father and had 
sued him alone on that basis; and had not framed his suit against the father in his 
representative capacity, expressly or by implication. Held, the sons were entitled to 
have their shares exempted. 


-D. Jamoa u. Nain Sukh, 9 A. 493*7 A.W.N. I16.-Wheraas, when family 

property has been sold in execution of a decree obtained against tbe father 
1887 and the sons come into Court to have their shares exempted from the 
operation of the sale, there is a presumption that the decree was properly 
made, there is no such presumption when a suit is brought on a' hypothecation bond 
executed by the father to enforce the liability of the sons* shares ; the creditor must in 
the latter class of oases, prove that the money was borrowed for a legal necessity or that 
ho made reasonable enquiries as to the purposes of the loan. (Sse 24 A. 469, in/ra). 


-R. Badri Prasad v. Madan Lai, 16 A. 76 (P.B.).—The sons are liable to be 

sued along with the father on a mortgage-bond executed by the latter 
1898 after the birth of tbe former. The sons would be liable, if the mortgage 
had been for antecedent debts of tbe father, not for immoral or illegal 
purposes, even though the debts were not contracted by tbe father as manager of the 
family, or for necessities of the family or with the consent of his sons. In such a suit 
tbe decree wOl be one for sale of the mortgaged property under S. 86 of the Transfer of 
Property Act- • v 

113 
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HINDU LAW (JOINT FAMILY)-(ConfinMed). 

-2.—(Liability of joint property to debts of father)—(Coniinzwd). 

-R, Lachmi Naraia v, Kunji Lai and Chote Lai, 16 A. 449 (4S7). —14 A.W.N. 

169.—Ancestral property, in the hands of a son, is not “ assets” liable to 
1894 be proceeded against in execution of a simple money-decree, unless the 
decree-holder had attached the same during the lifetime of the father, the 
son not being the legal representative of his deceased father but surviving co-parconer. 
The decree-holder must bring a separate suit. In such suit the son may question the 
nature of the debt. (But see Ss. 50-53 of the C> P. Code of 1908. 


-R. Bhawaoi Prasad v. Kallu, 17 A. 537 (F.B.).—If, in a suit on a mortgage, 

1895 creditor, having notice of the sons’ interests, brings a suit against the 

lather alone, without impleading the sons as parties, and obtains a decree 
under S. 88 of the Transfer of Property Act, the sons can successfully sue to have their 
shares exempted from the operation of the mortgage-decree on the sole ground that 
they were not parties to the suit. 

Banerji, J., dissenting ;—The sons cannot succeed in such suit unless they prove 
that the mortgage-debt was contracted by the father for immoral cr illegal purposes or 
under circumstances which would relieve them from liability for their father’s debt had 
they beeu parties to the mortgage-suit. 


-R. 

1896 


Lachman Das v. Kbunnu Lai, 19 A. 26 (F.B.} = 16 A.W.M. 183.—A 
mortgagee from a Hindu graudfather can enforce his claim against the 
grandson for the principal as well as the interest. 


-R. Dbaram Singh v. Angan Lai, 21 A. 301.—The creditor of a father in a 

joint Hindu family obtaining a decree against the father alone, is not 
1899 precluded from maintaining a second suit to enforce the liability of the 
sons in respect of the same debt, whether such debt is a simple debt or 
one secured by a mortgage. 


——R. Debi Datu. Jadu Rai, 24 A. 4S9 (460).—9 A. 493 can no longer be con¬ 
sidered as law in the face of the decision of the Privy Council in 13 0. 21. 
1902 Id a suit for sale on a mortgage executed by a father and some of the 
sons, the non-executant members of the family were properly made parties 
to the suit, as their own interest in the property was liable for the mortgage-debt, in the 
absence of its being tainted with illegality or immorality. 


-R. Debi Singh u. Jia Ram, 25 A. 214 (220) =23 A.W.N. 21 (F.B.)—Where 

properties were sold in execution of a mortgage-decree against the father, 
1902 the sons cannot sue to set it aside on the ground that they were not made 
parties to the suit. But a suit by them would lie if it is based upon some 
ground which under the Hindu Law, would free them from the liability to pay their 
father’s debt. 


■ -'-Rel. upon. Kishan Lai v. Banarsi Das, 1 A.L.J. 191 (194).—Where a decree 
is passed for mesne-profits against a Hindu father and joint ancestral pro- 
1902 perty is sought to bo sold in execution of such decree, the sons cannot 
protect their share from being sold in execution. 

-F. Karan Singh «. Bhup Singh, 27 A. 16 (19) =1 A.L.J. 310=24 l.W.H. 

ISl.—When a joint.Hindu family owning ancestral property consists of 
1904 father and sous, and a decree is passed against the father alone, the entire 
property may be attached and sold in execution of the decree. It ia the 
pious duty of a Hindu son to pay the debt of his father, whether for family necessity of 
not, provided they were neither illegal nor immoral. 
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HINDU LAW (JOINT FAMILY)—(Coniinwed). 

-2.—(Liability of Joint property to debts of father)—(Con(ini/«d). 

-Expl. Maharaj Siogh v, Bulwant Singh, 28 A. 508 (535)=3A.L.J. 274 = (1906) 

A.W.N. 117.—The Privy Council in 13 C. 21 did not intend to extend the 

1906 principle laid down by that Board in earlier cases, and by * creditors ’ 
remedy for their debts’ meant merely to denote the remedies which the 

law gives to creditor when completed by suit and execution. 

-R. Ran Singh v. Sobha Ram, 29 A. 544 {651)=4 A.L.J. 424=(1907) A.W. 

N. 159.—Where a debt taken by|a Hindu father is secured by a mortgage. 

1907 the creditor’s cause of action against the father and bis son is not a single 
cause of action which is exhausted upon a decree being obtained against 

the father. The subsequent suit upon the mortgage against the sons is clearly main¬ 
tainable and such a suit is governed by Art. 147, or 132, Limitation Act. 

-R. Babu Singh v. Behari Lai, 5 ft.L.J. 175 (180) = (1908) A.W.N. 61 = 30 A. 

156.—Id a suit by a creditor against the sons of a Hindu debtor, the 

1908 burden of proof lies on the sons and not upon the creditor. It is for the 
sons to show that it was for an illegal or immoral purpose, and not for 

the creditor to show that it was an antecedent debt or for the family benefit. 

_R, Chandra Deo Siogh v. Mata Prasad, 31 A. 176 = 1 Ind. Cas. 479 = 6 

A.L.J. 263 (F.B.).—‘ It is impossible, having regard to the ruling in 13 

1909 0. 21 (P.O.), to bold that, under all circumstances, it is necessary for the 
creditor to prove legal necessity.' 

_Relied upon. Persottam Pafcak v. Sheo [Shanker, 6 Ind. Cas. 163.—See the 

1910 same case under No. 201, supra- 

—R. Balwant Singh u. Aman Singh. 7 Ind. Cas. 112=-7 A.L.J. 852 (858).— 

1910 See the same case under No. 201, supra. 


CENTRAL PROVINCES. 



1868 


-—*• 
1896 


Ganesh Dher v. Nand Lai, 2 C.P.L.R. 234.—When a father mortgages 
ancestral property and the property is sold or foreclosed in execution of a 
decree upon the mortgage, the son’s only remedy is, if he was not a patty 
to the suit, to prove that the debt was one which he was not bound to pay, 
Sbiam Kishore v. Seth Nanhelal, 10 C.P.L.R. 67 (71).—Where, in 
execution of a simple money<decree, against the manager of a joint Hindu 
family, the entire family property is sold, the sale will be binding on the 
other members, even though they were not parties to the suit, if the debt 


was for a family purpose. 

—R. Kesheo Ramobandra r. Jawahit Kuar, 16 C.P.L.R. 19 (21).—The view 
taken in S M. 125. 9 A. 142, 12 A. 209, 6 B. 564 A 11 C. 293 has been 
1000 ^^'7 considerably modified by the decision in 13 C. 21. A judgment- 

creditor who has obtained a money-decree can show in execution-proceed- 
■ 08 that the decree was obtained against a judgment-debtor as a manager of the family 
* d the debt is binding on the family. He can also proceed after the judgment-debtor’s 
death against property in the hands of the other members. 

. OUDH. 


_B, Lai Bahadur Singh v, Hatadin Singh, 1 O.C. 112 (118).—When the entire 

family property is brought to sale in execution of a money-decree obtained 
1895 gainst a father on a bond-debt, the sons cannot claim to have their 
interest exempted from the sale, onless they are able to show that the 
aebt WB6 ooptraoted (or an immoral or illegal purpose. 
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HINDU LAW (JOINT FAi\IILY)~(Co«/in«ed). 

2.—[Liability of joint property to debts of father)—(Con^mued). 

P. Sbeo Rattan v. Raja Jagmohau Singh, i 0. C. 53.—The sons of a Mitak- 

shara hatber cannot set up their rights against their father’s alienation 

1898 for an antecedent debt or against the creditor’s remedies for their debts 

if not tainted with immorality, on the ground that they were not parties 
to the transactions or the suits based upon them. 

-R. Parmeshur Dat v. Debi Sahae, 6 0. C. 101 (102).-A son whose share in 

the family property had been foreclosed by means of a mortgage-decree 
1903 against the father cannot reopen it on the ground that he was not a patty 
thereto. His suit must be based upon some ground! known to Hindu 
Law which would relieve him of his liability to pay his father’s debts. 

1903 -R. Razawand V. Prag Din, 6 0.0.271(273). 

-R. Jai Ram v. Sheo Sbanker, 9 lad. Cas. (406).—Where a mortgage of family 

property has been effected by the father, not for legal necessity but also 
1909 not for immoral purpose.^, the mortgagee is entitled to a mortgage-decree 
against the interest of both father and son, the principle being that sons 
cannot set up their rights against their father’s alienation for an antecedent debt, or 
against his creditors for debts not tainted with immoralitv. 

to 


1903 


1903 


1909 


-R. 


1887 


1898 


PUNJAB. 

Ram Chand v. Gholu Shah, 87 P.R. (1887).—A son cannot under Hindu 
Law object to the sale of property in satisfaction of a judgment-debt 
of his father, in the absence of proof that the debt was contracted for an 
immoral purpose. 

-F. Jagan Nath u. Tulsi Das. 72 P.R. (1898) 


(206) Alienation Sale of ^oint family-estate in execution of decree 
%ipon the father s debt — Exonei'ation of son’s share only where 
(1888) debt has been incurred for an iviinoral or illegal purpose — 
Burden of proving the nature of the debt. The sons in a 
joint family, under the Mitakshara, cannot set up their rights of in¬ 
heritance in the family estate against their father's alienation for an 
antecedent debt, or against a sale in execution of a decree upon such debt, 
although the sons may not have been parties to the decree, unless the 
sons can establish that the debt has been contracted for an immoral or 
illegal purpose. The son s position is distinct in this respect from that of 
other relations in the joint family, inasmuch as it is his duty to pay, out 
of the family-estate, his father’s debt. A decree against indebted fathers 
in a family consisting of fathers and sons, charged the family-estate, and 
the Sale in execution was not merely of the right, title, and interest of the 
debtors, but of the property being such interest. On the other hand, 
before the sale, notice was given on behalf of the sons that the property 
was ancestral and joint. Held, in a suit on behalf of the sons against the 
purchaser at the sale to recover their shares, that it was for the plaintiffs 
to show affirmatively that the debts were contracted for the illegal or 
immoral purpose, and that to establish general extravagance against the 
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HINDU LAW {JOINT FAMILY)—(Confinwed). 

-2.—(Liability of joint property to debts of father)-(Cemitnue(2). 

father was insufficient. It was not necessary for the purchaser to show 
that there had been a proper inquiry as to the purpose of the loan, or to 
prove that the money was borrowed for family necessities. Bhagbut 
Pershad Singh v. Girja Koer .15 C. 717=15 I.A. 99 = 5 5ar. 186. 


PRIVY COUNCIL. 

Notes -P. Mahabir Perahad v. Moheswar Nath Sahai, 17 C. 584 = 17 I.A. 

1889 11.—Sec No. 208. infra. 


CALCUTTA. 

-R. Lala Surja Prosad t). Golab Cband. 27 C. 724 = 4 C.W.N. 701.—See the 

1900 same case under No. 201, supra. 

-R. Amar Chandra Kundu v. Sebak Chand Ohowdhury, 34 C. 642 (681) =9 

1906 C.L.J. 491 = 11 C.W.N. 593=2 M.L.T. 207.—See the same case noted 
under 13 C. 21, No. 205, supra. 

-R. Mahesbwar Dutt Tewari v. Kisbun Sia(;b, 34 C. 184 (189} = S C.L.J. 441 = 

11 C.W.N. 294.—The principle laid down in 15 C. 717 that, where the sons 

1907 claim against a purchaser of ancestral estate in execution against their 
father, it is for them to show that the debt was for an immoral or illegal 

purpose, and uot for the creditor to show that it was for a binding purpose, is applica¬ 
ble to cases of partial alienations such as mortgages. 


Ezpl. Eishun Pershad Chowdbry v. Tipan Pershad Singh, 34 C. 738 (742) = li 
C.W.N. 613 = 5 C L.J. 569.—In a suit by the mortgagee against the father, 
1907 the creditor is entitled to have the security enforced against the father’s 
share and also a decree enabling him to proceed against the son's share. 

- -R. Balaram V. Mangta Dass, 34 C. 941 (943) =6 C.L.J. 237 = 11 C.W N. 9B9 

1907 (F.B.). 

MADRAS. 

_R, Venkataramanaya Pantulu v. Venkataramanaya Das Pantulu, 29 M. 200 

(203)=16 M.L.J. 69 = 1 M.L.T. 28.—In 15 C. 717, the debt was in fact 
antecedent in the sense that it existed prior to the sale. 

__R. Veerabadra Aiyat v. Mariidaga Nachiar, H.W.N. 799 = 8 Ind. Caa. 1072=9 

1910 M.L.T. 236. See the same case under No. 201, supra. 


BOMBAY. 

_R. Ohintamanrav Mehendale v. Kashinath, 14 B. 320.—See the same case 

1889 under No. 201, supra. 

_R. Maruti Sakharam v. Babaji, IB B. 87.—See the same case under No. 205 

1890 supra, 

_F. Pemraj Ohaudrabhau v. Savalya Gajaba, IS B. 293 (296).—Where the, 

terms of a mortgage by the father distinctly show that the entire family 
1890 property, as distinguished from the share of the father alone therein, was 
mortgaged, the son cannot succeed in getting bis share exempted unless 
proves that the debt was immoral or iUegal. 

__B. Davalava v. Bhimaji Dhondo, 20 B. 838.—See the same case under 

1896 No. 206, supra. ' 



a 
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HINDU LAW (JOINT PAMlLY)-(Cim^tnue£2). 

— 2.— (Liability of j.>int property to debts of lather)—{Gonthvned). 

-R. Johurmal Jitaji Marwadi v. Eknath, 3 Bom. L.R. 322 (331).—See the same 

1900 case noted under 13 C. 21, No. 205, supra, 

-^R. Nathaji Durgaji v. Seetaram Narayan, 4 Bom. L.R. S87 (594).—See the 
1902 same case noted under 13 C. 21, No. 205, supra. 

-R. Dattatraya V. Vishnu, 13 Bom. L.R. 1161 (1166).—See the same case 

1911 under No. 201. supra. 

ALLAHABAD 

1889 -R. Sheoratan v. Abdul Karim, 9 A.W.N. 142. 

-R. Beni Madho «. Basdeo Patak, 12 A. 99.—When a mortgage is effected by, 

or a simple decree is passed against, a Hindu fatber, or a sale is held in 

1890 execution of such decree, and the son comes into Court to impeach the 
mortgage or decree or sale, he cannot succeed unless he shows chat the debt 

was contracted for immoral or illegal purposes or that the father's interest alone was 
bound by the mortgage, or decree, or sale. 

-R. Bbawani Bakhsbv. Ram Dai, 13 A. 216.=sll A.W.N. 57.—Point same aa 

1891 in 12 A. 99 supra. 

-R. Debi Singh v. Jia Ram, 25 A. 214 (227) =23 A.W.N. 21 (F.B.).—16 0. 

717 is a clear authority for holding that, even after a sale had been 
1902 completed, it is competent for the sons to bring a suit against tbe 
purchaser for recovery of their share of tbe property sold. The sale does 
not preclude them from questioning its validity on grounds which under the Hindu Law 
would relieve them of the obligatiou which the law imposes upon them to pay their 
father’s debts. 

-D. Maharaj Singh v. Balwant Singh, 28 A. 508 (S40)=3 A.L.J. 274 = (1906) 

A.W.N. 117.—Where a creditor is endeavouring to establish a case under 
1906 a bond given by a Hindu father having a limited interest only, against 
his sons, it is upon the creditor to show that, before he entered into the 
transaction, he made such reasonable enquiries as would satisfy a lender that the money 
was required for a binding purpose. 

-R. Chandradeo Singh v. Mata Prasad, 31 A. 176 = llnd. Cas. 479=6 A-L.J. 

1909 263 (317) (F.B).—Sec the same case case under No. 201, supra. 

OUDH. 

——R. Sheo Rattan v. Raja Jagmoban Singh, 1 O.C. 53 (55, 59j.—No suit lies 
at tbe instance of tbe sons of a mortgagor, as the membem of a joint 
1898 Hindu family, against tbe fatber aud the mortgagee, for a declaration 
that their share of the ancestral property was not liable to attachment 
and sale in execution of the mortgage<decree, on the sole ground that they were not 
parties to the suit. 


PUNJAB. 

—-R. Muhammad Hayat Khan v. Sandhe Khan, 53 P.R> (1908}.—Where 
ancestral property is sold to pay debts really due, the alienation made to 
1907 pay such debts is a necessity. The onus is on the person who seeks to set 
it aside to show that the debts were for immoral purposes. 
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HINDU LAW (JOINT FAMILY)—(Gwitinttcd). 

-2.—(Liability of joint property to debts of father)—(Coniintted). 

(207)- Execution-sale—ATicestral zemindari sold in execution of 

decree for money against the father, including the son's right 
(1888) of succession—Debt not immoral. A sale in execution of a 
decree against a zemindar, for bis debt, purported to com¬ 
prise the whole estate in his zamindari. In a suit brought by his son 
against the purchaser, making the father also a party-defendant, to obtain 
a declaration that the sale did not operate as against the son as heir, not 
affecting his interest in the estate, the evidence did nob establish that the 
father’s debt had been incurred by him for any immoral or illegal purpose. 
Held that, the impeachment of the debt failing, the suit failed ; and that 
no partial interest, but the whole estate, bad passed by the sale, the debt 
having been one which the son was bound bo pay. Hardi Narain Sahu v. 
Ruder Perkash Misser, 10 C. 626 where the sale was only of whatever 
right, title, and interest the father had in property, distinguished. 

Minakshi Nayudu v. Immudi Kanaka Ramaya Qoundan . 

12 M. H2»16 LA. 1^5 Sar.27L 


&LLAHAB&D. 

•R. Beni Madho v. Basdeo Patak, 12 k. 09 (100).—See the same 


NOTES,- 

IBOO case under No. 206, supra. 

—F Earn Dayal w. Dutga Singh, 12 A. 209.—When, in execution of a decree 
for money obtained against a Hindu father, family property being attaoh- 
1890 ed, the son’s claim thereto is disallowed, he can maintain a suit impeach¬ 
ing the attachment upon the ground that it affected interests which the 

decree could not touch. 

—R. Karan Singh u. Bhup Bingb, .27 A. 16-24 A.W.N. 181»1 
A.L.J. 810. 

BOMBAY. 


1004 


•R, AppajiBapuji v. Keshav Sbamrav and Keshav Sbamrav v. Appaji Bapuji, 
16 B.13 (19)-—Although the sale proclamation and sale certificate speak 
1890 only of the right, title and interest of the father only as having been 
offered for sale, evidence may be offered to show that the entire family 
property including the son’s interest, was sold and bargained for and purchased. 

-R, Maruti Sakharam v. Babaji IS B, 87.—See the same case 

under No. 205. supra. 

_R. Bbana v. Chindbu, 21 B. 616 (619). 


1896 


R. 


1900 


Joburmal Jitaji Marwadi v. Eknatb, 8 Bon. L.R. 822 (381, 382, 343).— 
Though a Oourt may have had a power to sell the entirety of interest, the 
purchaser cannot claim anything more than what was directed to be sold. 
Id every case it is a question of the intention of the Courts, and such 
. may be inferrible from the nature and object of the debt, the form of the 

and generally from any facts that indicate whether the attention of the Court was 
' not drawn to the existence of interests other than that of the father. 
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HINDU LAW (JOINT FAlVIlLY)-(Cow(i7i«ed). 

2.-{Liability of joint property to debts of fathQr)~[Continued). 

R. Nathaji Durgaji t;. Sitaram Narayan, 4 Bom.L.R. 587 (598).—Where there 
is an antecedent debt and the alienation purports to extend to the son’s 
1902 interests, it is immaterial what was the particular mode in which the 

alienation was effected, whether in execution of a money or mortgage- 
decree. 


CALCUTTA. 

R. Khaliiul Rahman v. Gobiod Pershad, 20 C. 328 (337).-The decision in 12 
M. 142 13 one of the advances lately made on the older law under which 
1892 the sons were liable to pay their father’s debts onlytfter their natural or 
civil deaths. Debts incurred in transactions, the character of which is no 
more than unconscientiously imprudent or unreasonable, are debts which the son is 
under a pious duty to pay under the Mitakshara. 

R. Amar Chandra Kundu w. Sebak Chund Chowdhury, 34 0 642 (6S1) = 5 

C.L.J. 491 = 2 M.L.T. 207 = 11 C.W.N. 593.-The liability to pay a debt 

1907 covered by a decree under execution passes to the son or grandson, the 

exoneration from liability being dependent upon proof of the debt being 
tainted with immorality. 

OUDH. 

R. Lai Bahadur Singh v. Matadin Singh. 1 O.C. 112.—Where the entire 
family property has been put up for sale under a decree against the father, 
1898 the sons can claim exemption of the interest only on proving that the debt 

was one which they were not bound to pay as being for an illegal or 
immoral purpose. 


1898 


(208) -Salem execution of decree—Sale of joint-family estate in 
execution of a decree agninsi the father upon debts contracted 

(1889) by hi?n—Liability of so7i's share—Hindu Law-Alienation. 

It; is only od condition of the son's showing that the father’s 
debt has been contracted for an illegal or immoral purpose that the son, 
upon a decree against the father alone being executed by the attachment 
and sale of the family estate, can claim to have the liability limited to 
the father’s own share under the Mitakshara. In the absence of such 
proof, whether the entirety of the family estate has been transferred at 
the sale in execution, or not, is a question of fact, in each case depend¬ 
ent on what was understood to be bought, and has been brought to sale. 
The description of the property in the certificate of sale as the right, 
title and interest, of the .judgment-debtor was consistent with every 
interest, which he might have caused to be sold, passing at the sale. 
Mahabir Pershad v. Moheswar Nath Sahai ... 17 C. 584 = 17 I. A. 11 = 

5 Sar. 489. 

N.B.-(1) Nanomi Babuasin u. Modhun Mohun. 13 G. 21 = 13 LA. 1 and 

Bbagabut Pershad Singh w. Girja Koer. 15 C. 717, 15 I.A.. 99; followed. 

( 2 )- “The Procedure Code at that time (Act VIII.of 1859) required .that 

property sold in execution should be described as the right, title and interest of the judg¬ 
ment-debtor, and it has been held in many cases that the presence of these words in the 



905 




HINDU LAW (JOINT FAMILY)—(Con«nu«d). 

-2.—(Liability of joint property to debts of father)—(Cojiitnjted). 

sale cecti6cate U ooosisteDt with the sale of interest which the judgment*debbor might 
have sold, and does not necessarily import that, when the father of a joint-family is the 
judgment-debtor, nothing is sold but his interest as a co-sharer. It is a question of 
fact in each case etc.," at p. 569. 


PRIVY COUNCIL. 

Notes. R. Abdul Aziz Khan t>. Appayasami Naicker, 8 C.V.N- 186 = 6 

Bom L.R. 7 = 27 M 131.—The word ‘right, title and interest’ of a 
1903 judgment debtor in the sale-certificate is consistent with the s<a]e of every 
interest which the judgment-debtor might have sold. Each case however 
must depend upon its own circumstances as to what was sold. 


CALCUTTA. 

_R. Lala Surja Prosad u. Golab Cband. 27 C. 724.—Where a father, being the 

managiog member of a family, consisting of himself and a minor son, 
1900 mortgages family property, and, in execution of a decree obtained thereon 
against the father only, the property is sold, the suit should bo regarded 
as against the father in his representative capacity and the son cannot get his share 
exempted except on proof of illegality or immorality of the debt. 


-P. 

1 S 9 B 

-R. 

1905 

-R. 

1910 


-R. 

1890 

--R. 

1890 

-R. 

1895 

-R. 

1896 


MADRAS. 

Abdul Aziz Khan Sahib v. Appayasami Naickar, 22 H. ilO.—[See on appeal 
27 M. 131 (P.C.) supra]. 

Venkatararoanaya Panbulu n. Venkataramanaya Das Pantulu, 29 H. 200 
(203) = ! M.L.T. 28 = 16 M.L.J. 69. 

Veerabadra Aiyce v. Marudaga Nachiar, 8 Ind- Cas. l072=9 U.L.T, 235=1 
H.W.M. 799.—See tho same caso under No. 201, supra. 

BOMBAY. 

Appaji Bapuji v. Keshav Sbamrav, 15 B. 13.—Whether the entire estate, 
including the son’s share, or only the father’s share, was bargained for and 
sold in' execution of a decree against the father, is, in each oase, a mixed 
question of law and fact. 

Macuti Sakharam v. Babaji, 16 B. 87.—Money-decree against father— 
Execution-sale—In the absence of special circumstances showing inten¬ 
tion to sell the entire estate including the son's share, only the interest 
of the father passes at such sale. 

Umed Hathising w. Goman Bbaiji, 20 B. 385 (389).—A son against whom, 
in his repreeentatlvo oapaoity. a decree obtained against the father is 
being executed, can set up immorality and illegality of the debt under 
8 . 244 of the Civil Procedure Code of 1882 (=8. 47, 1908 Code). 

Bbana v. Cbindu, 21 B. 616 (618).—In the absence of special circum¬ 
stances, such as those to be found in 17 0. 684 : 17 I.A. 11, showing an 
intention to sell a larger interest, only the share of a father (judgment- 
debtor) passes at an execution-sale under a decree obtained against him 
alone. 

XU . 
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HINDU LAW (JOINT FAMILY)-(Confin«ed). 

■—2.—(Liability of joint property to debts of father)-(Conc^w<fed). 

-R. Joharmal Jilaji Marwadi v. Eknath,3 Boni.L.R. 322 (328, 331),—Where 

the sales take place in execution of a decree enforcing a mortgage, or when 

1900 the father alienates joint family property to pay off debts due by him, 
and the sons sue to set aside the mortgage or alienation, it is settled that 
such sale or alienation for an antecedent debt, not shown to be immoral or illegal, binds 
the sons, even though they were not made parties to the suit. 

-R. Nathaji Durgaji v. Sitaram Narayao, 4 Bom. L.R. 587 (600).—See the 

1902 same case under Nos. 201, 202, 205, 206, supra, 

ALLAHABAD. 

-R. Chandradeo Singh v. Mata Prasad. 1 Ind. Cas. 479 (497) = S1 A. 176 

1909 (F.B.) .—See the same case under Nos. 201, 202, supra. 

OUOH. 

-R. Sheo Rattan v. Raja Jagmohan Singh, 1 O.C. S3.—Where a father of a 

joint Hindu family governed by the Mitakshara Law mortgaged family 

1898 property, his sons cannot, in the absence of proof that the debt was for an 
immoral purpose, sue for a declaration that the mortgagee cannot attach 
and sell their shares in the mortgaged properties, on the mere ground that they were 
not made parties to the suit by the mortgagee. 

3.—(Creditor's procedure for enforcing liability of co-sharers for debts). 

(209)- Right to contribution. Disputes having arisen among the 

brothers of an undivided Hindu family, and owners of land, 
(1887) certain agreements were entered into among them, by which 
their mutual interests and liabilities were declared, and the 
matters in dispute referred to arbitration. A decree having been obtained 
by a creditor named in the agreements, against one member only of the 
family, and the debt recovered from him alone, it was decided by the 
Courts in India and affirmed on appeal, that the other parties were liable 
to bo called upon to contribute in respect of their several shares. Domun 

Sing V. Kasee Bam 5 W. R. 39 (P. C.j= i Suther. 61 = 1 Sar. 129 

= 1 M. I.A. 366. 

(210)- Hindu Law — Mitakshara—Undivided share of joint 

family property — Succession. On the death without issue of a 
(1876) member of a Hindu family, joint in estate and subject to the 
Mitakshara Law, his undivided share in the joint family pro¬ 
perty passes to the surviving members of the joint family and not to his 
widows, and cannot be made liable for his debts under decrees obtained 
against bis widows as bis representatives. 

Qu(Bre .—Where a member of a joint Hindu family governed by the 
Mitakshara Law, without the consent of his co-sharers, and in order to 
raise money on bis own account, and not for the benefit of the joint- 
family, mortgages in his life-time his undivided share in a portion of the 
joint family property, can the other members of the joint-family, on his 
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HINDU LAW (JOINT FAUILY)—(Continued). 

-3.—(Creditor’s procedure for enforcing liability of co-sharers for debts) 

— (Continued). 

death, recover from the mortgagee the mortgaged share, or any portion of 
it, without redeeming ? 

A suit, by a surviving member of a joint Hindu family subject to the 
Mitakshara Law, to recover a moiety of the undivided share of a deceased 
member of the family in the joint family property, ought not to be dis¬ 
missed on the ground that all the members of the family have not joined 
in bringing the suit, where it appears that the only other surviving member 
of the family has already sued for and recovered his moiety of the property, 
and disclaims all further interest, and is joined as a co-defendant in the 

suit. Phoolhas Koonwar v. Lalla Jogeshur Sahoy... 

25 W.R. 285=1 C. 226 = 3 I.A. 7 = 3 Sar. 573=3 Suther. 236. 


PRiyy COUNCIL. 

_R. Decndyal Lai v. Jugdeep Narain Singh, 3 C. 198 (206) =4 

1877 I.A. 247.—See No. 2X1, infra. 

CALCUTTA. 

_P j^Ion Mohun Buksee v. Gunga Soondery Dabee, 9 C. 181 (182) = 11 C.L.R. 

34 ,_Ar decree obtained during minority of a person may be executed on 
1682 his behalf by a guardian during his minority or by the minor himself 
when he comes of age. Because one or two applications are made, during 
the minority of the decree-holder, through the guardian, the disability of the minor 
does nob cease and he may. when he comes of age, within the statutory period, apply 

for execution. 

_p jugmohun Mahto v. Luchmeshur Singh, 10 C. 748 (756), on the same 

1884 point. 

__Explained in Girijanath Roy Bahadur v. Patani Bibee, 17 C. 263.—In a suit 

under Act VUI of 1869 (Bengal), for arrears of rent, which accrued during 
minority, the plaintiff is not entitled to a fresh period of limitation under 
Ss 6 & 7 of the Limitation Act (XV of 1877). But in 1 0. 226 : 3 I.A. 7, 
« bv a minor to establish his tight under 8. 246 of the Civil Procedure Code 
the sui w governed by the one year’s limitation. The principle of B. 11 of Act 

°*TV of W59, which was much the same as, S. 7 of the Limitation Act (XV of 1077), 

was applicable to a suit of that kind. 

_„ Horendra Nath Pahari v. Bhupendra Narain Roy, 23 C. 374 (388).—If, 

at the starting point for putting in an application, the applicant is a 
minor, any application made by his guardian during his minority will 
by the force of 8. 7 of the Limitation Act (XV of 1877), be exempt from 

limitation. 

BOHBAT, 

Qan Savant Bal Savant v. Narayan Dhond Savant, 7 B. 467 (472).—One 
' joint-tenant may, by payment of the whole mortgage-debt, redeem the 

whole property. 


1689 


1898 


1883 
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HINDU LAW (JOINT FAMILY)—(Contocd). 

-3.—{Creditor’s procedure for enforcing liability of co-sharers for debts) 

—{Continued). 

MADRAS. 

-R. Veeramma v. Abbiah, 18 M. 99 (F.B.).—The provisions of S. 7 of the 

1893 Limitation Act (XV of 1877), are not applicable to suits brought under 
the Registration Act (III of 1877), because the latter is a special enact¬ 
ment complete in itself. 

ALLAHABAD. 

-R. Balbhadar iJ. Bishesher, 8 A 495 (499) =6 A.W.M. 134.—See the same case 

1886 under No. 202, supra. 

— R. Baldeo Singh v. Kisban Lai, 9 A. 411 (413)i on the same point as in 9 G. 

1887 181 noted supra- 

-R. Bhagwanta v. Sukhi, 22 A. 33 (F. B.).—A minor plaintifi instituting a 

suit falling under Art, 120 of the Limitation Act, is not excluded from 
1899 the benefit of S. 7 of the Act, merely because the right of some other 
person through whom he does not claim to sue for similar relief has 
become time-barred. 

N. B,—For further notes, see under Limitation Act (1859), No. 21, tn/»a, 

(211)- Co-sharers — Mitakshara — Execution—Sale of interest of one 

of several co-sharers in a joint:cstate. The right, title, and 
(1877) interest of one co-sharer in a joint ancestral estate may be 
attached and sold in execution to satisfy a decree obtained 
against him personally, under the law of the Mitakshara, as well in Ben¬ 
gal as in Bombay and Madras. The purchaser at such a sale acquires 
merely the right to compel a partition, as against the other cO'Sharers, 
which the judgment-debtor possessed. Qiuxre. —Whether, under the law 
of the Mitakshara in Bengal, a voluntary alienation by one co-sharer, with¬ 
out the consent of the rest, of his undivided share in joint ancestral 
property, is valid ?— Deendyal Lai v. Jugdeep Narain Singh ... I C. L. R. 

49 = 3 C. 198 = 4 LA. 247 = 3 Sar. 730 = 3 Suther. 468. 

PRIVT COUNCIL. 

Notes. -R. Suraj Bunsi Koer v. Sheo Persad, 5 C. 148 (P.C).—See 

1879 No. 202, supra. 

-R. Muttayan Cbetti v, Sangili Vira Paudia Chinnatambiar, 3 H. 370, raver- 

1879& 1882 sed on appeal 6 M. 1 = 12 C.L.R. 169 = 9 I.A. 128.—See No. 203, supra. 

—F, Hard! Narain Sabu v. Ruder Perkash Misser. 10 C.626 = ll I. A. 26—See 
1883 No. 212, infra. 

-Ezp. Nanomi Babuasio v- Modbun Mobua, 13 C. 21 = 13 l.A. 1.—See 

1885 No. 205, supra. 

-R. Simbhunath Pande v. Golap Singb, 14 C. 572 = 14 l.A. 77.—SeeNo. 213, 

1887 infra. 

- —R, Kali Fersbad v. Anand Boy, 15 C. 471 (482) =15 l.A. 18.-'As to the effect 
1887 of sale of Gbatwal’s estate in execution of decree against him. 
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HINDU LAW {JOINT PAMILY)-(Co»/in«cd). 

3.—[Creditor's procedure for enforcing liability of co-sharers for debts] 
— {Continued). 

-R. Madho Parshad v. Mehcban SinRh, 18 C. 157 = 17 I.A. 194.—See No. 218, 

1890 infra. 

-R. Balgobind Das v. Narain Lai, 15 A. 339=20 I.A. 118.—See No. 219 

1893 infra, 

CALCUTTA. 

F. Sumrun v. CbundermuD, 3 C. L.R. 282.—Where several of the members 
of a ioiot Hindu (Mitaksbara) family pledge the family property for re- 
1878 payment of a loan, and the creditor obtains a decree against his debtors, 

^ in execution of which he sells, purchases, and takes possession of the 

property pledged, then, in a suit by the other members of the family for recovery of the 
property, on the ground that the pledge was made without necessity or for immoral 
purposes, the purchaser is entitled to retain so much of the property as belonged to his 
judgment-debtors, and to have that partitioned oS from the remainder. 

-R. Assamatham Nessa tj. Roy Lutebmeeput Singh, 4 C. 142 (167) = 2 

1878 C. L. R. 223. 

-P. Rai Narain Das u. Nownit Lai and Bunwari Lai, 4 C. 809 (812).—The 

principle in Deendyal Lai’s case that the right, title and interest of a 

1879 Hindu father in a joint family governed by the Mitaksbara can be attach¬ 
ed and sold in execution of a decree obtained against him personally, is 

applicable to the case of any member of the family other than the father. 

-R. Loki Mahto u. Aghoree. 5 C. 144 (146).—See the same case under 

1879 No. 201, supra. 

—-Commented upon. Sumrun Thakur v. Chundermun. 8 C.L.R. 26.—In a 
suit by a member of a joint Mitaksbara family against an auction-pur- 
1879 chaser of the right, title and interest of such of the members of the 
family as had executed a mortgage-bond as security for a loan, the auc¬ 
tion purchaser is entitled, as defendant, to insist upon a right to have the joint property 
partitioned as against the plaintiff, and to have apportioned to him the shares of the 

judgiDfiDt'dobtors* 

-DiBCDBsed. Gonesh Panday v. Dabce Doyal. 5 C.L.R. 36.—See the same case 

1879 under No. 201, supra. 

-F. Ruder Perkash u. tfurdai Narain, 5 C. 425 = 5 C.L.R. ii2.~Seld on the 

authority of the P.C. case of Deendyal Lall that all that passed under 
1879 the execution sale in this case was the right and interest of A in the 
disputed property, and that it was unnecessary to inquire whether the 
debts for which the decree was obtained were binding upon the son or not. 

--PlBCOBBOd. Pursid Narain v. Honooman Sahay, 5 C. 845.—flee the same 


1880 


case under No. 201, supra. 


__-B. Bhagwat Dassa w. Gown Kunwar, 7 C.L.R. 218.-In execution of a simple 
money-decree against the father of the plaintiffs, who were members of a 
1880 Mitaksbara family, the right, title and interest of the judgment- 

debtor, in certain joiht immoveable property, was eold in 1873 and the 
purchasers took possession of the whole property. In 1878 the plaintiffs sued to recover 
their sharps in such property, on the ground that only the share of their father had 
legaUy passed to the pnrohaserB. Held that the plaintiffs were entitled to buoc^, 
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HINDU LAW (JOINT FAMILY)— (Coniinwed). 

_3,_|Creditor’s procedure for enforcing liability of co-sharers for debts) 

— {Cwtinued). 

— R Hunoman Sabai Parsidh Narain, 7 C.L.R. 465.-Where a decree ^ 
obtained in a suit brought against the ostensible heads only of a Mitak- 

1880 shara joint family on a mortgage executed by the common ancestors, and 
the “ right, title and interest” of the judgment-debtors was sold in exe- 

cation, a suit v,as brought by the younger members of the family within *roin 

such slls to recover their shares in the property sold from the executron-purchasers who 

had taken possession, HM that the suit would lie. 

_j> Warn Sahye Bhukkut=i). Ijalla Laljee Sahye, 8 C. H9 (152) =9 C.L.R. *57. 

-For the position that a Hiudu co-parcener can recover the whole property 

1881 from an execution-purchaser subject to the right of the latter to have 
the share and interest of the debtor ascertained by partition. 

__B. Bamphul Singh u. Deg Narain Singh, 8 C. 517 (620) = 10 C.L.R. 489.-See 

1881 the same case under No, 202, mpra. 

_R, Umbica Prosad Tewary v. Ram Sahay Lall, 8 C. 898 (901) = 10 C.L.R. 

503 .—See the same case under No. 201, &upra. 


1881 


Sheo Proshad u. Jung Bahadoor, 9 C. 389.-See the same case under No. 202, 


1882 supra, 


D. 


1882 


R. 


1882 


R. 


Eamdut Singh n. Mabender Prasad, 9 C. 452 = 12 C.L.R. 47 .-Where the 

Ibt, the basis of a decree against a father, is proved 
ed for purposes neither immoral nor illegal, the mere fact that the sons 

were not made parties to the suit against the father, will not enable the 

to establish the noo-liability of their interest in ancestral family property to sale in ex- 

ecution of such decree. 

Hardai Narain n. Haruok Dhari, 12 C, L. R. 104 (114).-See the same 
case under No. 201, supra. 

upendra Narain Myti n. Gopee Nath Bera, 9 a 817 
member of a joint f.imily cannot alienate his share in the family estate 

his tights may be seized and sold in execution and the purchaser can by 
insisting on a partition so as to definitively ascertain those rights obtain 

possession of a distinct portion of that estate which represented them. 

_ R. Jnmoona Persad Singh v. Dig Narain Singh, 10 C. l.-9ee the same case 
1883 under No. 201, supra. 

_-R, Beni Pershad n. Parbati Koer, 20 C. 899.-See the same case under 
1892 No. 202, supra. 

R Jagat Chnnder Ro, n. Iswar Chnnder Roy, 20 C. 693.-The share of a 
" pllt^ln a partnership business is attachable and saleable in execution 

under S. 266, Civil Procedure Code, (1882). 


1883 


1893 


Tsoirr ptc^t which \he^ father .nid, 

“r;:rdr::e‘statfoUhe famBy-arthe^Tte^hen the 

putohaser chooses to enfote his rights. 
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HINDU LAW (JOINT FAMILY)—(Co»rmM«d). 

3.—(Creditor's procedure for enforcing liability of co-sharers for debts) 

^{Coniinned). 

-R. Lala Surja Prosad v. GolabOhand, 27 C. 724 = 4 C.W.N. 701.—See the same 

1900 case under No. 201, supra. 

-Rel. Dular Koeri v. Diwarkanath Misset, 32 C. 234 (240) = 9 C.W.N. 270 (275) 

= 1 C.L.J. 283.—When a partition takes place between the father and the 
1908 SODS of a family governed by the Mitakshara law in Bengal, the mother 
is entitled to have a share allotted to her separately. 

-P. Peari Lai Singh u. Chandi Charan Sigh, 5 C.L.J. 80 (85) = 11 C.W.N. 163 

—The right, title and interest of a Hindu father in a joint family estate 
1906 under the Mitakshara law can be attached and sold in execution of a 
decree obtained against him personally, and the puschaser at the execu¬ 
tion sale of such share acquires a right to compel a partition of the same. 

-R. Kishun Pershad v. Tipan Persad, S C.L.J. 569 = 11 C.W.N. 613 = 34 C 

735.—Tbe Pull Bench decision in Luchynan Dass v. Giridhur Chowdhry 
1807 has not yet been overruled, dissented from or modified by the Privy 
Council and is binding on this Court, until it is reserved by a special 
Bench or by the Judicial Committee. 

MADRAS. 

^375 —F. Venkatasami Naik n. Kuppaiyan, 1 M. 3S4 (F.B.) 

-F. Venkataramayyan v. Venkatasubramania Dikshatar, 1 M. 358 (P B ) —- 

Where, under the decree and execution-proceedings, merely the rights 
1878 of the judgment-debtor are sold and there is nothing in the litigation 
to indicate that the decree-holder intended to enforce the debt against 
the whole property as a debt due from the family, nothing but the right, title and 
interest of the judgment-debtor passes. 

-R. Ponnappa Pillai v. Pappuvayyangar, 4 M. 1 (F.B,).— Iq this case, the 

Full Bench (Muttusami Ayyar and Junes, JJ.. disse 7 iting) followed the 
1881 decision in Girdharree Lai V. Kantoo Lai, 11 A. 321, holding that the 
same was applicable to the Madras Presidency, and decided that the son 
cannot get his share in ancestral property exempted from liability to debts of his 
father unless he proves that the debt of the father was contracted for immoral or illegal 
purposes. Fur further particulars, see the same case under No. 201, supra. 

- -R. Gangulu v. Ancha Bapulu, 4 H. (73) (93) (F.B).—See the same case under 

1881 Nos. 201, 202, supra. 

-R. Sivasankara Mudali u. Parvati Anni, 4 M. 96 (107) (P.B.), for the position 

that the father's debt is no more binding on the son because it is secured 

1881 by a hypothecation, than if it were without the security, and that an 
attachment, in execution, of the undivided share of a member in a joint 

Hindu family constitutes a valid charge upon the land to the extent of the interest seized. 

-B. Velliyammal v. Katha, 5 M. 61 (68).—Where, in execution of a decreee 

obtained against the father, his right, title and interest in ancestral pro- 

1882 perty is sold, but the purchaser is put in possession of the entire mass of 
the property advertized for sale, the son desiring to obtain his share there¬ 
in oannot avail himself of the decision m Deendyal Lai’s case (4 I.A. 247). He will not 
though he was not a party to the suit in execution whereof the property was sold be 
entitled to recover his share unless he proves the immorality or illegality of the father’s 
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HINDU LAW (JOINT PAMILY)--(CoH<Miu«d). 

-3.—(Creditor's procedure for enforcing liability of co-sharers for debts) 

—{Continued}. 

-R. SubcamaniyaD v. Subramaniyan, 5 M. 125 (F.B.).—In a joint-family 

consisting of two brothers, the elder, being the manager, mortgaged 
1882 family property in renewal of a debt of the deceased father not incurred 
for illegal or immoral purposes. The creditor sued the elder brother alone, 
the younger being a minor, and sold the property in execution, himself being the 
purchaser. In a suit by the younger brother for partition, brought against the elder 
brother and the alienee from the mortgagee, who became the purchaser at the Court- 
auction, field, the plaintiff was entitled to recover his share without paying his share of 
the mortgage-debt. (Turner, C. J. and Kernan, J., dissenting). 

_R. Kombi V. Laksmi, 5 M. 201.—A decree against a Karnavan of a Malabar 

1882 Tacwad is not necessarily binding on the tarwad in the absence of fraud. 

_R. Sivaganga Zemindar u. Laksbmana, 9 M. 188 (193).—A creditor, having, 

in execution of a money-decree obtained against the bolder of an imparti- 
1885 ble zemindari, sold a portion of the zemindari as the judgment-debtor's 
property, a stranger purchased the same. The son sued the purchaser, 
after the father’s death, to recover the portion of the zemindari sold in auction. Held, 
that all that was sold was the life-interest of the deceased zemindar and the son was 
entitled to recover. 

_R. Ponnappa Pillai v PappuvayyaDgar,'9 M. 343 (F.B.).—Here a distinction 

was drawn between the effect of a sale in^execution of a mortgage-decree 
1885 obtained against the father and that in execution of a mete money-decree, 
on the tights of the sons- [But this decision was overruled by the deci¬ 
sion of the Privy Council in 13 0. 21; 13 I. A. 1. see Narasanna v. Gurappa 9 M. 424). 

_Narasanna v. Gurappa. 9 M, 424 (427).—See the same case under No. 205, 

1886. supro. 

_R. Kunhali Behaci o. Keshava Shanbaga, IIM. 64.—See the same case under 

1887 No. 202, supra. 

_R. Parvatheesam v. Bapanna. 13 M. 447 (449), for the position that the 

undivided interest of a co-parcener or the unascertained interest of a patt- 

1890 net in a partnership is attachable and saleable under S- 266 of the Civil 

Procedure Code, (1882). 

_R, Rangasami v. Ktishnayyan, 14 M. 408 (417) (P.B.).—The right of a 

purchaser at an execution-sale of a Hindu co-parcener’s interest must be 

1891 limited to that of compelling the partition which his debtor might have com¬ 
pelled, had he been so minded, before the aliention of his share took place. 

^R. Ayyagiriu. Ayyagiri, 25 M. 690 (705, 706).—In ascertaining the interest 
and share of an undivided member of a Hindu family that has passed'to 
1902 a purchaser of the same at an execution sale, the state of the family 
immediately before the sale, and not at the date when the purchaser 
brings a suit to enforce it, ought to be looked into, 

_R. Ibutamsa Rowthan v. Thiruvenkatasami Naick. 8 M.L.T. 269 = (1900) 

M.W.N. 380=7 Ind.Cas. 559 = 20 M.L.J.743.—A member of an undivided 

1910 family can sue for his share in the item alienated to a stranger without 
asking at the same time for a general partition of the entire family 
property. The existence of any equities in favour of the purchaser does not entitle him 
to resist the claim of the members not bound by the alienation for possession. 
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HINDU LAW (JOINT FAMILY)—(ConfinMei). 

-3.—(Creditor's procedure for enforcing liability of co-sharers for debts) 

— {Continued). 

——R. Vcerabadra Aiyer v. Marudai^a,! M.W.N. 799 = 8 Ind. Cas. 1072 = 9 H.L.T, 

1910 235.See the same case under No. 202, supra. 

-R. Cbinnu Pillai v, Kalimuthu, 9 Ind. Cas. 596 = 9 M.L.T. 369=21 M.L J. 

1911 246.—See tho same case under No. 202, supra. 

BOMBAY. 


-R. Laksbman Ramcbandca v. Satyabbama Bai,i2 B. 494 (507).—See tbe same 

1677 case under No. 201, supra. 


— R. Maruti Narayan v. Lilacband, 6 B. 564.—The eider of two brothers 
members of an undivided Hindu family, being tbe manager, mortgaged tbe 
1862 family property to pay oS a family debt, tbe younger brother not having 
joined, being a minor. Tbe mortgagee sued the elder alone and, obtaining 
a decree, bought the right, title and interest of the elder brother in execution. Held, 
the younger brother was entitled, in a suit by him, to recover his moiety therein on tho 
sole ground that be was not made a party to tbe mortgagee’s suit. In such suit of the 
younger brother it is not competent to tbe Court to go into the nature of Iho debt, 

——R. Kisansing Jivansing Pardcbi v. Moreshwar Vibhnu Joshi,7 B. 91 (93).— 
Point decided same as in 6 B. 564. supra. In this case tbe paternal uncle 
was the borrower of the debt aod the nephew brought the second suit. 

-Tho above two cases (6 B. 564 & 7 B. 93) and li B. 700, which fol* 


1882 


N.B. 


D. 


1883 


D. 


1684 


1884 


lowed 6 B. 564, have been overruled since the decision in Nanomi Babuasin’s case, 13 
C. 21 : 13 LA. 1. and Daulat Ram v. Mehr Cband, IS C. 70: 14 I,A. 187.—See 14 A. 

597. 

Fakitchand Motichand v. Motieband Hurruckeband, 7 B. 438 (445).— 
See tbe same case under No. 201, supra. 

Trimbak Balkrisbna v. Narayan Damodar Dabbolkar, 8 B. 481.—Where 
a decree passed in a suit on a mortgage directs the mortgaged property to 
be sold, tbe decision in Deendayal’s case which limited tbe right, title 
and interest which passed under the auction-sale to the father’s share, 
does not apply. Bee also the same case under No. 201, supra. 

_B, Bbikaji Ramachandra Oke v. Yasbvantrav Shripat Kbopkar, 8B.'480. 

—See Same case under No. 201, supra. 

Babaji v. Dburi, 9 B. 80S.—If an unsecured debt is contracted by a father, 
no matter for what purpose, and if a suit is brought against the father, 
not in his representative capacity, but personally, and the sons are not 
impleaded as defendants in such soit, the decree cannot bind the interests 
Nor can the sale in execution of such decree of the “ the right, title and 
interest” of the father pass anything more than bis individual interest in tho family 
property. 

JairamBajabaSbetw, JomaKondia, 11 B. 861 (864).—Tbe father con¬ 
tracted a mortgage debt. After his death, the oreditor sued “the 
father, deceased, as represented by his eldest son,” tbe younger sons being 
minors, and obtained a decree against the mortgaged property as well as 
against the estate of the debtor, if the mortgaged property should prove insufficient. In 
execution, a part of the family property (other than tbe mortgaged property) was sold, 

. r 115 ^ 


R. 


1884 


of tbe sons. 


D. 


1886 


y 


■« 






0 ' 
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HINDU LAW (JOINT FAMILY)—(ConfittMed). 

-3.—(Creditor’s procedure for enforcing liability of co-sharers for debts) 

— {Contintied}. 

In a suit by the younger sons to recover their shares, held, looking at the substance of 
the suit, the decree, and the execution proceedings, that the estate, in its entirety, 
including the younger sons’shares passed by the sale, unless they (the younger sons) 
could p rove that the debt was contracted for immoral or illegal purposes, as to which 
an issue was remitted. 

- R. Kagal Ganpaya v. Manjappa, 12 B. 691.—See the same case under No. 201, 
1888 supra. 

D, Hati Vitbal v. Jairam Vithal, 14 B. S97.—Where in execution ofadecree 
passed against the managing member of a family for a debt due by the 
1890 family, property belonging to tbc family is sold, the sale binds the in¬ 
terests of other co-sharers no* parties to the suit on the ground that, in 
cases, the Court has to look at the substance of the execution-proceedings rather 
an the form of the suit. 

The above decision is in consequence of the decisions of the Privy 
Council in Nanomi Babuasin’s case (13 C. 21: 13 I-A. 1) and Daulat Ram v. Mebt Chand 
(15 C. 70 5 14 I A. 187).—See No. 205, supra and No. 215, infra. 

R. Davalava v. Bhimaji Dhondo, 20 B, 338.—See the same case under 

1895 No. 205, supra. 

-R. limed Hathisingh v, Goman Bhaiji. 20 B. 365 (388).—See the same case 

1895 under No. 205, swpm. 

——R. Bbana v. Cbindbu, 21 B. 616.—Where family property is sold in execu¬ 
tion of a decree, obtained against a brother as manager of a joint family, 

1896 for a family debt contracted by his father and himself and a brother, the 
interest of all the brothers passes to the auction-purchaser though they 

have not been joined as parties to the suit or to the execution proceedings. 

R. Gurlingapa v. Nandapa, 21 B. 797.—See the same case under No. 202, 
1896 supra. 

R. Joharmal v. Ekoath, 3 Boni. L.R. 322.—See the same case under No. 202, 


1895 


1896 


1896 


1900 


supra 


R. Nathaji v. Sitaram, 4 Bom. L.R. 587.—See the same case under Nos. 201 
1902 and 202, supra. 


ALLAHABAD. 

R. Chamaili Kuar v. Rjim Prasad, 2 A. 267 (P.B.).—See the same case under 

1879 No. 201, suyra. 

-D. Deva Singh v. Ram Manohar. 2 A. 746.—Where a Hindu father, being 

the manager of an undivided family consisting of himself and sons, mort- 

1880 gages family property for purposes neither immoral nor illegal, but for 
the necessities of the family, the creditor suing the father substantially 

in bis representative capacity and obtaining a decree can, in execution, bring the whole 
property including the interests of the sons to sale, notwithstanding the fact that the 
sons were not made parties to the suit. To such a sale the ruling in Deendyal’s case 
would not apply. 


-F. Bika Singh u. Lacbman Singh, 2 A. 800.—See the same case under No. 201, 

1880 supra. 
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HINDU LAW (JOINT FAMILY)—(Con(i«ttcd). 

'3. (Creditor’s procedure for enforcing liability of co-sharers for debts) 

— (Continued). 

D. Rim Sevak Das u. RaghubarRai, 3 A. 72.—Where it appears that the 
debt was borrowed by the father for purposes of the family and the credit- 
1880 or sues the father in his representative capacity and brings the right, 
title and interest of the father to sale, and having purchased the same, 
takes possession of the entire estate, the son cannot, notwithstanding that be was not 
formally made a party to the suit, recover his share. 

-R. Bilaso V. Dina Nath, 3 A. 88 = 5 lad Jur. 489 |F.B).—A Hindu widow, 

entitled by the Slitakshara to a proportionate share with the sons upon 
1880 partition, can claim such share, not only as against the sons, but as against 
an auction-purchaser at a sale in execution of the right, title and interest 
of one of the sons before voluntary partition. 

-D. Radha Kishen Man v. Bachhaman, 3 A. 118 (121).—The facts and the 

1880 grounds of distinction being tho same as in 3 A. 72, supra. 

-D. Gayadin v, Raj Banst Kuar, 3 A. 191 (198).—Ground of distinction same 

1880 as in 3 A. 72, supra. 

-D. Ram Natain Lai v. Bhawani Prasad. 3 A. 443 (F.B.),—Ground of distinc- 

1881 tion same as in 3 A. 72, supra. 

-R. Ramanandv. Gobind Singh, 5 A. 384=3 A. W.N. 61.—See the same case 

1883 under No. 202, supra. 

--F. Jogul Kishore v. Shib Sahai, S A. 430 (434) (F.B.) =3 A.W.N. 102.—The 

father and son have by birth equal vested rights in undivided ancestral 
1883 immoveable property and the son can enforce a partition of his'interest 
against the father’s wish : the same (son’s interest) is saleable in execu¬ 
tion of a decree, the purchaser having it in bis power to enforce partition. 

-R. Basa Mai v. Mahacaj Singh, 8 A. 205 = 6 A.W.N. 58.-See the same case 

1888 under No. 201, supra. 

-R. Balbhadar v. Bishesbar, 8 A. 495 (499).—The undivided share of a mem¬ 
ber of a joint Hindu family can be seized in execution and the purchaser 

1886 thereof in execution can compel tbe other members to separate the debt¬ 
or's sbaro by partition. 

-R. Ram Sahai v. Kewal Singh, 9 A. 672 = 7 A W.N, 221.—See tbe same case 

1887 under No. 212, infra. 

--R. Bitbal Daa v. Nand Kishore, 23 A. 106 = 21 A.W.N. 4.—See the same case 

1900 under No. 202, supra. 

_R. Karan Singh u. Bhup Singh, 27 A. 16=24 A.W.N. 151 = 1 A.L.J. 310 

(F.B).— When a Hindu joint family owning joint ancestral property con- 

1904 sists of father and sons and a decree for profits is passed against the father 
alone, tbe entire joint ancestral property may be attached and sold in 

execution of that decree. 

CENTRAL PROVINCES. 

__.R. Mukund BamSukal v. Ram Ratan. 2 N.L R 52 (54).—As tosale mi intii/um 

it is everywhere settled law that in execution of a money dooree obtained 

1905 against one of the co-patceners of a joint Hindu family for his separate 
debt, the creditor may, during the life of tbe debtor, seize and sell such 

parcener's undivided interest in the joint property o£ tbe famUy. 


1883 


1886 


1886 


1687 


1900 


1904 


1908 
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HINDU LAW (JOINT FAMILY)—{Continued). 

-3.—(Creditor's procedure for enforcing liability of co-sharers for debts) 

— {Continued). 

OUDH. 

R. Dal Bahadur v. Matadin. 1 O.C. 112 (114).—'See the same case UDdec 
1895 Nos. 205, 207, supra. 

(212)- Co-sharers — Rights of purchaser of co-sharer's interest in 

joint family property—Formal objection to minors representa- 
(1883) tive. When the right, title, and interest of a co-sharer in a 
joint family estate are sold in execution to satisfy a decree 
against him personally, the purchaser acquires merely the right of the 
judgment-debtor to compel a partition against the other co-sharers. Deen- 
dyal Lai v. Jugdeep Narain Singh (3 C. 198: 4 I. A. 247) followed. A 
money-decree having been made against the father of a family, and the 
decree-holder having caused to be attached the family-estate, and brought 
to sale the father’s right, title and interest therein, held that, by the sale, 
not the father s share, but that interest which he had, viz., the right which 
he would have had to a partition and to what would have come to him 
under it, passed to the purchaser. The family, governed by the Mitak- 
shara, consisting of father, mother, and minor son, at the time of the 
decree, the Court below had decreed to mother and son, one-third each, 
leaving one-third to the purchaser. A second son was born, and the 
mother died pending this appeal, the two sons becoming parties in respect 
of her shara. Held that, on this appeal, preferred by the purchaser, the 
decree should stand, the appellant having got quite as much as he would 
have got if the decree had been more correct in form, as he had obtained 
all that he would have been entitled to on a partition, without being left to 
demand it. The suit having been brought by a manager appointed by 
the Court of Wards on behalf of an infant who had a right to sue, an ob¬ 
jection to the manager’s authority was disallowed as merely technical. 

Ilardi Narain Sahu v. Ruder Perkash Misser . IOC. 626= 

11 I.A. 26 = 4 Sar. 510. 


PRIVY COUNCIL. 

NOTES.-R. Rai Bisheo Chand «. Asmaida Koer, 6 A. 560 = 11 I.A. 164.—See 

1884 No. 118, supra. 

-R. Minakshi Nnyudu v, Immudi Kanaka Ramaya Goundan, 12 H. 142 = 16 

1888 I. A. 1.—See No. 207, supra. 

CALCUTTA. 

—R. Ganga Prosad r. Umbica Churn Coondoo, 14 C. 754 (756).—As to the effect 
1887 of misdescription in title of the plaiut and in decree. 

-R, Beni Parsbad v. Furan Cband, 23 C. 262.—See the same case under No. 205, 

1893 supra, 
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HINDU LAW (JOINT FAMILY)—(Con/inifed). 

—3.“(Creditor’s procedure for enforcing liability of co-sharers for debts) 

—{Continued). 

HADR&S. 

R. Unjamahoswara v. Siogaperumal, 8 M. 376.—Where the decree is a simple 
mone^-decree against the father, all that can bo sold is the father’s 

1889 interest and the right to have such iotero<4t ascertained and partitioned 
off. Where the decree-holder attaches more than the father’s interest, 
the sons have a right to come in and object in the same way as any stranger interested 
in the property. 

-R. Sivaganga ZemindarV. Lakshmana, 9 M. 188 (195)-—In this case, Hardi 

Narain’s case (IOC. 626 : 111-A. 26) was interpreted as drawing adistino* 

1889 tion between sales in execution in suits on mortgages, where decrees are 
made directing the sale of property specified in the mortgages, and mere 
money-decrees, which do not direct the sales of any property, but direct payment of the 
money by the defendant to the plaintiff. 

-F. Ponnappa Pillai v. Pappuvayyangar, 9 M. 3*3 (351, 353) (P B.).—In this 

case also, the above decision (10 C. 626: 11 I,A. 26» was interpreted as 

1885 drawing a distinction between the effect of a sale in execution of a mort¬ 
gage and that of a sale in execution of a simple money-decree. 

N.B.-The above two decisions (9 M. 188 & 9 M. 343) were held in Nara 

sanna v. Gurappa, 9 M. *24, to have been overruled by the decision of the Privy Council 
in Nanomi Babuasin v. Modan Mohun 13 C. 21 = 13 LA. 1. (No. 205. supra) -.— Vide 
remarks in 9 M. 424 at pp. 427 & 428- 

— Cons. Narasanna t>. Guruappa, 9 H. 42i.—Where a money decree is 
obtained against the father alone, and the entire familly estate is sold 
1886 in execution, his sons can claim that, not being parties to the sale or 
execution proceedings, they ought not to be barred from trying the fact 
or the nature of the debt in a suit of their own. but such a right will avail them 
nothing, unless they can prove that the debt was not such as to justify the sale. If the 
purchaser at the sale in execution of the money-decree has bargained and paid for the 
entirety of the family estate, be may defend his title to it upon any ground, which 
would have ju.stified a sate if the sons had been brought in to oppose the execution 
proceedings. 

_DJseUfised in Kunbali Beari v. Keshava Shanbaga. 11 U. 64 (79).—Bee the 


N.B. 


1887 Ba mft case under No. 201, supra. 

_ R. Zamindar of Karvetoagar v. Trustee of Tirupati, &o., 82 H. 429=2 lod. 

Cas. 18 .—Where there were mortgage-decrees against the last holder of an 

1909 impartible estate, they could be executed against the sons. A decere in 
a mortgage suit cannot be impeached in execution proceedings. 

_R. Iburamsa Rowtheo v. Tiruvenkatasami, 20 M.L.J. 748 = 8 H.L.T. 269=7 

1910 lod- Gai- 999.—See the same case under No. 211, supra. 

_ _R. Obinnu Pillai v. Kalimubhu, 9 Ind. Oaa, 696=9 H.L T. 889=21 H.L.J. 

1911 246 .—See the same oase under No. 202, supra. 

BOMBAY. 

_.R, Trimbak Balkrishna v. Narayan Damodar Dabholkar, 6 B. 181 (488).— 

1861 Bee the same case under No. 211, supra. 


1911 



918 


HINDU LAW (JOINT FAMILY)—(ConiinM^d). 

— 3.—(Creditor’s procedure for enforcing liability of co-sharers for debts) 

Bbikaji Bamachandra Oko t*. Yashvantrav Sbripat Khopkar, 8 B. 489.— 
See tbe same case under No. 201, supra. 

-R. Balaji v. Dhuri, 9 B. 305.—See the same case under 

No. 211, supra. 

Jagabhai Lalubhai v Vijbhukan Das Jagjivandas, 11 B. 37 (41).—See 
the same case under No. 205, supra. 

Krishnaji Lakshman v. Vitbal Ravji Renge, 12 B. 62S (631).—See tbe 
same case under No. 205, supra. 

Kagal Ganpaya v. Maojappa, 12 B. 691 (693j.—See the same case under 
No. 205, supra. 

Maruti Sakharam v. Babaji, 15 B. 87.—See the same case under No. 205, 
supra. 

Umed Hathising v. G.-)man Bbaiji, 20 B. 3BS (388).—See the same case 
under No. 205, supra. 

Bbana v. Chindhu, 21 B. 616.—See the same case under No. 205, 
supra. 

Sadashiv v. Trimbak, 23 B. 146 (173), as to whether a release by a minor 
member of an undivided Hindu family can be supported as a family 
arrangement. 

ALLAHABAD. 

Basa Mai v. Mabaraj Singh. S A- 205 = 6 A.W.N. 58.—See tbe same 
case under No. 201, .«upra. 

Balbhadar u. Bisbeshar, 8 A. 495 = 6 A.W.N. 154.-Amember of ajoint 
Hindu family, other than a father, had contmcted a debt personal to 
himself without charging family property. The creditor, bringing a suit, 
after the death of tbe borrower, against the latter’s widow and daughter- 
in-law, obtained a decree, and in execution attached, and brought to sale, the borrower’s 
interest in the family property. In a suit by the undivided grand-nephew of the borrower 
impeaching the sale, held, the part of the family property not having been charged 
with the payment of the debt, and tbe decree and the conseauenl attachment and sale 
having taken place aJUr the death nf the borrower, no interest in the family property 
had passed by the sale, the whole property having vested, by right of survivorship, in 
the grand-nephew of tbe borrower. 

-R. Ram Sahai v. Kewal Singh, 9 A. 672 (680) =7 A.W.N. 221.—An auotion- 

purchaser, in execution of a mere money-decree obtained against the 
1887 father alone of a joint Hindu family, purchased the right, title and in¬ 
terest of tbe father only, and relied, as his evidence of title, on nothing 
more than the sale certificate, which described the subject of purchase as the right, title 
and interest of the judgment-debtor. At the suit of the other members of the family, 
held, they were entitled to a decree declaring them entitled to the whole property, sub¬ 
ject to a declaration that the auction-purchaser might come in and claim a partition of 
his debtor’s share out of the family estate. 

-R. Muhammad Husain v. Dip Chand, 14 A. 190.—Where there is nothing to 

show any limitation of the extent of the interest sold, whether the sale 
1892 took place in execution of a decree on a mortgage or in execution of a 
simple money-decree obtained against the father, a member of a joint 
Hindu family, it may be presumed that tbe family property and not tbe mere undivided 


-R. 

18B4 

J8B4 

-R. 

1886 

-R. 

1687 

-R. 

1888 

-F. 

1890 

-R. 

1895 
-R. 

1896 
-R. 

1898 

-R. 

1886 

-R. 

1688 
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HINDU LAW (JOINT FkmLY)~(Continued). 

—^3.—(Creditor's procedure for enforcing liability of co«sharers for debts) 

^{Continued), 

share of the father was sold. In execution of a money-decreo, the decree-holder ought, 
under S» 237 of the Code of Civil Procedure (Act XIV of 1882)« to specify clearly whether 
it is the judgeiiient*debtor*s uudividod share or the family property in which he has an 
undivided share that he (decree-holder) seeks to attach and bring to sale. 

OUDH, 

" R. Lai Bahadur t>. Matadin, 1 0#C. 112 (114)*—See the same case under 
1895 Nos. 205, 207, supra. 


(213)- Sale in execution — Judgment-debtor's share in joint ances¬ 

tral estate—Mitakshara laio—Execution of decree by sale of 
(1887) such share—Eights of co-sharers not being parties to the decree 
or execution-proceedings — Sale-certificate. The question was 
whether the whole estate belonging to a joint family living under the 
Mitakshara, including the shares of sons or the share of their father 
alone, passed to the purchaser at a sale in execution of a decree against 
the father alone upon a mortgage by him of his right. Held that, as the 
mortgage and decree, as well as the sale certihcate, expressed only the 
father’s right, the prima facie conclusion was that the purchaser took 
only the father's share, a conclusion which other circumstances—the 
omission on the part of the creditor to make the sons parties and the 
price paid—not only did not counteract but supported. The enquiry in 
recent cases regarding the liability of the estate of co-sharers in respect 
of transfers made by, or execution against, the head of the family has 
been this, viz., what, if there was a conveyance, the parties contracted 
about, or what, if there was only a sale in execution, the purchaser had 
reason to think he was buying. Each case must depend on its own 
circumstances. Upooroop Ternary v. Lalla Bandhjce Suhay (6 C. 749) 
distinguished.— Simbhtmath Pande v. Golap Singh ... 

14 C. 572=14 LA. 77 = 5 Sar. 5. 

PRIYY COUNCIL. 

NOTES.- Abdul Aziz Khan v. Appayasami Naicker, 27 H. 131 (142) (P.C.) 

= 6 Bom. L.R. 7 = 8 C. W.N. 186.—Each case must depend on its own 
1903 circumstances, and in all the cases the inquiry has been what the parties 
contracted about if there was a conveyance, or what the purchaser had 
reason to think he was buying if there was no conveyance, but only a sale in execution 

of a money-aeores, CALCUTTA. 


R. 


_R. Beni Prasad v. Puran Chand, 23 C. 262.—See the same case undei 

.895 No. 905, 

Gnanammal v. Muthusami, 13 M. 47.—In execution of a decree obtained 
on a hypothecation bond, the whole of a property was attached and 
1889 brought to sale; on a petition put in by the nephew of the judgment- 
debtor, the order passed was that the right, title and interest of the 
judgment-debtor should be sold ; the son of the judgment-debtor put in no claim. 
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HINDU LAW (JOINT FAMILY)—(Confini«d). 

_3.—(Creditor’s procedure for enforcing liability of co-sharers for debts) 

— (Continued). 

The property was put up to sale, and the sale was confirmed as to the property itseH* 
Held, in a suit by the son to recover bis share, that what passed by the sale was e 
entire property less the nephew's interest therein, there being no proof that the debt, 
the basis of the decree, was contracted for immoral or illegal purposes. 

_F Abdul Aziz Khan Sahib v. Appayasami Naicker. 22 M. ll(>.--What was 

sold in execution of a decree against the holder of an impartible zemindari 
1898 was the right, title and interest of the zemindar in certain villages form¬ 
ing part of the zemindari. At the time of the execution-sale it was 

understood that, by law, the holder of an inspartihle zen.tedari “ 

life-interest therein. At the time of the sale, the zemmdar., ^ 

sold had been leased by the zemindar for a period of thirty years and , . 

not expired. The amount paid by the purchaser for his purchase was ndicu ous y o% . 
Held Tn Lit bv the purchaser, afrer the zemindar’s death, to recover the whole of he 
Ullages purchased, that what was purchased was. under the circumstances, only 

interest of the judgment-debtor. 

In this case the sale was. under Civil Procedure Code Vm of 185 1 of ^e 

right title and interest of the judgment-debtor. [See on appeal 27 M. 131 (P.C.)], supra. 

_R. Veerabadra u. Marudaga, 1 M.W.N. 799=8 Ind. Cat. 1072 = 9 M.L.T. 

235.—See the same case under No. 202. sitprn. 

BOMBAY. 

Natayanrav Damodar u. Javhervahu, 12 B. 431 (435).-See the same case 
under No. 205, supra. 

Ktishnaji Lakshroan n. Vitbal Bavji Benge. 12 B. 625 (631).-See the 
saifio ca^ uodef No* 205» swptfl- 

Kagal Ganpaya u. Manjappa, 12 B. 691 (693).-See the same case under. 
No. 205, supra. 

Maruti Sakharam u. Babaji,' 15 B. 87 (891.-See the sam« case unde^ 
No. 205, supra. 

Pemraj Chandrabhau u. Savalya Gajaha, 15 B.293 (296),-On the ground 
that, whereas in Simbunath’s case (U I,A. 77) the mor gage, on which 
the decree was passed, by its very terms, only passed the r.gh , title and 
interest of the lather, here (in 15 B- 293), the mortgage left no doubt 

that thb'entire family property was intended to be mortgaged. 

1500 ■ ^ *'• Balvant, 3 Bom. L.R. 97. 

_R. Joharmal u. Eknath, 3 Bom. I..B. 322.-See the same ease under 

1900,. No. 202. suiva. 

_R, Kathajio. Sitaram, 4 Bom. L.R, 587 (595),-See same the case under 
1902 ,No. 202, supra, 

ALLAHABAD. 

_R:>amSahaio.Kcwat Singh, 9 A. 672 (678).-See the same ease mtder 
1887 (No, 212, supra. . 

__ R. Beni Madho 0. Basdeo pftak, 12 A. 99.-Sce the same case under No. 206. 
1890 supra. 


•R. 


1867 


R. 


1887 


-t-R 

1888 

-R. 

1890 

— D. 
1890 



HINDU LAW (JOINT FAMILY)—(ConiwMcd). 

“—3.— (Creditor’s procedure for enforcing liability of co-sharers for debts) 

’—(Co7itinued). 

-R. Pern Singh u. Pertab Siogh, 14 4. 179 (182)=12 A.W.N. 49 (F.B.).—In 

a suit by the son of a Hindu to obtain a declaration that the property in 
1892 suit should be exempted from sale in execution under a decree obtained 
on a hypothecation bond executed by his father, if, from the description 
in the bond, it should appear that the father might possibly have intended to charge 
his own particular interest as distinguished from that of the joint family in the property, 
heW that, if the plaintiff be not in a position to show that the interest hypothecated 
under the father’s bond was a limited interest, the Court must take it, as against the 
plaintiff, that the family property was hypothecated. 

-R. Muhammad Husain v. Dip Chand, 14 A. 190.—Seethe same case under 

1892 No. 212, supra, 

-Rel. Inayet Singh v. Izzatunissa Begum, 27 A. 97 (123) (F.B.)=1 A.L.J. 

1904 43S = A.W.N. (1904); 174. [reversed in appeal, 31 A. 58 (P.C.).] 

C214)- Execution of decree against a member of an undivided family 

by sale of his personal interest in the family-estate, which 
(1887) was an impartible zemindari, S7ich interest, by reason of his 
death before the sale, consisting only of the rents and profits 
then uncollected. On a sale of the right, title, and interest in an inapartible 
zemindari in execution of a decree against the zemindar, the head of an 
undivided family, the question was whether (a) only his own personal 
interest, or {b) the whole title to the zemindari, including the interest 
of a son and successor, passed to the purchaser. The proclamation of 
sale purported to relate to (a) only ; and between the dates of procla¬ 
mation and the auction-sale the zemindar died. On the argument, that, 
fc^is having given rise to an ambiguity, the Court must be understood 
to have sold all that it could sell, and that under the circumstances it 
could sell, aiid was bound to sell. (A), because, the debts, the subject of 
the decrees under execution, not having been incurred by the late 
zemindar for any immoral purpose, the entire zemindari formed assets 
for their payment in the hands of his son. Held that the question of 
what the Court could or should have sold had not arisen. All that re¬ 
quired decision was what the Court had sold. If (a) only was put up 
for sale, then that interest only could have been purchased. Two Courts 
having concurred in finding that (a) only was sold, in which also their 
Lordships agreed, only that interest passed to the purchaser. Pettachi 
Ohinnatavtbiar ••• *0 2-41 = M I.A, 84 = 5 Sar. 38. 

PRIYT COUNCIL. 

NOTES.--Appayaeamy Naicfcer, 27 H. 181 (1#2) 

(P.C.)=8 C.W.N. 186=6 Bom.L.R. 7.—In the case of a sale in ezeou- 
1908 tion of » money-deoree, the questioDs are, what did the Coatt intend to 

* sell, and what did the patohaser understand that he bought? These are 

qnestioDS of mixed law and fact and most be detemiined according to the evidence in 
the partionlar case, 
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HINDU LAW (JOINT FAMILY)—(Confinwed). 

_^3.—(Creditor’s procedure for enforcing liability of co-sharers for debts 

—[Continued). 

MADRAS. 

_F. Abdul Aziz Kban Sahib u. Appayasami Naicker, 22 M. 110.—See the same 

1898 case under No. 208, supra. 

_R, Veerabadrau. Marudaga, 8 Ind. Cas. 1072 = 1 M.W.M. 799-9 M L.T. 233. 

1910 —See the same case under No. 202, supra. 

BOMBAY. 

_R. Krishnaji Lakshman V. Vithal Ravji Renge. 12 B. 62S (631).-See the 

1887 same case under No* 205, swjprn. 

ALLAH&BAD. 

F Girdhati d. Nand Kishore, 8 A.W.N. I91.-Whe.e a decree was obtained 
against some of the members only, aflecting their r.ghte and rn erests 

1888 afone and a sale certificate was issued showing that what was so were 
“hose interests and nothing else, the decree-holder eannot obtain a decreo 

fer more than the rights and interests of those members alone, no matter whether the 

debt was a family debt or not. ^ m 

_R. Beni Madho o. Basdoo Patak, 12 A. 99.-See the same case under No, 205, 

1890 supra. 

_Rel Inayet Singh o. Iszatunissa Begum, 27 A. 97 (1231 (F B ) = 1 A.L,J, 438 
1901 ' =A.W,M. (1904), 174.—See the same case under No. 213, mpra. 

foi 5 )_ Joint family-Mitxkshara lato-Sale of joint family-pro- 

perty in execution of decree as the result of a mortgage by 
(1887) ma,waging memher-Liability of shares of members of famr y 
not parties to the decree. Although some of the members of a 
ioint family had not been made parties to a suit upon a mortgage effected 
r the managing members, the entire familyestate was bound by the act 
the latter and passed at the sale in execution of a decree upon tne 

ton Be Whether the shares of all were bound depended on the autho- 

Tv of those who executed the mortgage. This authority they had to 
iL money to pay a debt owed by the family as joint members of an 
1 trading firm The managing members of a joint trading family, 

r.;r“ ^ * ‘r 2 

the firm were sued upon it by the mortgagee, who afterwards purchased 
h proprrtv at the execution-sale. In a suit brought by the latter 
against the other members of the family to obtain a declaration that he 

had purchased the entire family estate, the defendants, 
that the mortgage did not validly bind the family estate, eontended that 
not htin" ‘othe suh, they were not affected by the 

tert nd their shares had not passed at the sale “ 
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HINDU LAW {JOINT FAMILY)-(Con<inue(i). 

3.—(Creditor’s procedure for enforcing liability of co-sharers for debts) 

— [Continued). 

had passed to the purchaser. Nanomi Bahuasin v. Modhun Mohun (13 
C. 21 = 13 I.A. 1) followed ; Pursid Narain Singh v. Honooman Sahay (5 
0. 845) approved. Daulat Earn v. Mehr Chand 

ISC, 70=14 I.A. 187 = 5 Sar. 84=1 P.R. 1888. 

PRIVY COUNCIL. 

Notes. -R. Sham Sundar Lai v. Achhan Kuawar, 21 A. 71 = 2C.lBr.N. 

1898 729 = 25 I.A. 183.—See No. 449, infra. 

CALCUTTA. 

-R. Sheo Pershad Siogh v. Sabeb Lai, 29 C. $53 (462).—See tho same case 

1892 under No. 205, supm. 

-R. Lala Surja Prosad u. GolabChaod, 27 C. 724 = 4 C.W.N. 701.—See the 

1900 same case under No. 201, supra. 

-F. Baldeo Sonar v. Mabarak Ali Kbao, 29 C. 583 (586).—A member ol a 

joint Hindu family, being a son of the debtor, would be bound by the 

1902 decree and sale of the family property under the decree, although he was 
nob a party to it, unless the debt be proved by him to have been for 
immoral purposes. As regards other co-parceners, they also would be bound, if the 
creditor or the purchaser, as the case may be, could prove that the debt had been 
contracted for their benefit or the purposes of a trading business in which they wore 
interested, and if the decree was substantially one against them, though in form it 
might be against the head member or members of the family. This would especially 
be so if the other members were minors at the time when the debt was contracted and 
the suit was brought. 

_R. Ram Avtar Singh v. Chowdhuri Nursingb Narain Singh, 3 C.L.J. 12 (14). 

—Where a mortgage was for the benefit of the joint family and made by 

1904 the managing member as representing it, tho decree obtained thereon 
binds all the members of the family. 


R, Bholanath Khetry v. Kartick Kissen Das Khettry, 34 C. 372 (377) = H 
C.W.N. 462.—A son can contest tho validity of a mortgage of ancestral 
properties effected by the father or grandfather, under the Mltakshara 
law, only if his joint interest in the properties was vested in him at the 


date of the mortgage. 


MADRAS. 


_^0. Sathuvayyan v. Muthusami, 12 H. 326 (329), on the ground that, where¬ 
as, in Daulat Ram's case, the decree was one on a mortgage executed by 
1868 the managing member directing sate of the mortgage property, in this case 
(12 M. 325). the decree was only a rooney-decree. So it was held that 
the interest of the brother, who was not a party to the suit by the creditor, was held not 
to have passed by the execution-sale. 


__R, Sankaran v. Parvatbi, 12 H. 434 (437).—Where the plaint in a suit by the 

creditor did not show that the defendants were sued as the representatives 
1889 o* * Malabar tarwad but. on tbe contrary, the defendants were sued by 
their individual names, held that tbe decree was not binding on those 
mbers of the tarivad who were not parties to the suit. 
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HINDU LAW (JOINT FAJIILY)-(Cc»iii»«e<i). 

-3.—{Creditor’s procedure for enforcing liability of co-sharers for debts) 

— [Continued). 

-R. Ramasami Nadan V. Ulaganatha Goundan, 22 M. 49 (P.B,)—8 M.L.Ji 

1898 312.—Seo the same case under No. 201, supra. 

-F. Krishna Reddi u. Thambu Reddi, 26 M. 28 (30).-Where a mortgage bond 

was executed by the managing member of a family and a decree was 
1902 obtained thereon against him alone, the entire family property can be 
sold in execution of that decree, only if the debt was proved to have been 
incurred for a family purpose binding on the other members thereof. 

_R. Raja of Karvetnagar u. Prayaga Dossjivaru, 19 M.L.J. 401 

1909 (416) =2 Ind. Cas. 18 = 32 M. 429.—A decree in a mortgage suit directing 
sale cannot be impeached in execution proceedings. 

_R. Veerabadra ti. Marudaga. 9 M.L.T. 235 = 8 Ind. Cas. 1072.-See the same 

1910 caso under No# 202, %upt(X* 

boubay. 


_F. Hari Vithal Jaitam Vithal, 14 B. 597 (601).-See tho same case under 

1890 No. 202, supra. 

_Applied. Jalbhai Ardeshir Shet v. Louis Manoel. 19 B. 680 (692).-The 

1894 principle of the decision in 14 I.A. 187 was applied to members of a 
Christian family who observed the rules of Hindu Law in regard to their 

dealings. 

_R. Davalava V. Bbimaji Dhondo. 20 B. 388.-See the same caso under No. 205, 


1895 supra. 

_R. Bala V. Balaji, 22 B. 825.—An agreement by a Hindu father, 

1897 amounting to an alienation of ancestral property without consideration, 
is not binding on his undivided sons. 


_Sakharam v. Devji, 23 B. 372.—Where a manager of a joint Hindu family 

incurs a debt as manager and for the purposes of the family, and the 
1898 creditor obtains a decree thereon and executes it against family property 
in the hands of the manager, the other members cannot recover their 

shares even though they were not parties to the suit of the creditor. 

_R. Joharmal n. Eknath, 3 Bom. L R. 322 (345).-Where the debt is incurred 

and the property charged, in circumstances which leave no room to doubt 
1900 that the entirety of the interests is affected thereby, the bare objection 
that all those whose interests were so affected were not made parties to 

the suit, is no sufficient defence. 

_F. Chimna Sadashiv u. Sada Barka. 12 Bom. L.R. 811=7 Ind. Cas. 990. 

Mortgage by manager to pay off ancestral debt and to meet marriage ex- 
1910 penses of a co-parcener. Held that, even apart from S. 85, Transfer of 
Property Act, the sale under the mortgage by the manager was binding 

upon all the co-parceners. 

ALLAHABAD. 

_R. Beni Madho Basdeo Patak, 12 A. 99 (100). -See the same case under 

1890 No. 206, supra. 


-R. 

1910 


Baiwant Singh u. Aman Singh, 7 lod. Caa. 112=7 A.L.J. 852. See 
the same case under Nos. 201, 205, swpra. 
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HINDU LAW (JOINT FAMILY)—(Cojifint/ecI). 

—^3. “(Creditor's procedure for enforcing liability of co*sharers for debts) 

— (Concluded). 

CENTRAL PROVINCES. 

1888 -P. Pandit Gopal Rao ti. Gangay, 2 C.P.L.R. 221 (222). 

P. Gaoesb Dher u, Nand Lai. 2 C.P.L.R. 23i.—Where a father mortgages 
ancestral property and the property is sold or foreclosed in a suit on the 
1888 mortgage, the only remedy the son has, if not a party to the suit, is to 
prove that the debt was not one for which the father could transfer the 
property. 

'—Cons. Shiam Kishore v. Seth Nand Lai, 10 C.P.L-R. 67 (69). See the same 
1896 case under No. 205, supra. 

-CoDB. Kesho Ramacbandra 0 . Jawahir Kuwar, 16 C.P.L.R. 19 (22).—The 

view taken in the earlier decisions has been very considerably modified by 
1900 13 C. 21 and 15 C. 70, and a judgment-creditor, who has obtained a 

simple money-decree, can show in execution proceedings that the decree 
was obtained against the judgment-debtor as manager of the family property, and for a 

debt binding on the other members of the family. 

$ 

OUDH. 

_R. Sheo Rattan v. Raja Jagmoban Singh, 1 O.C. S3 (59).- See the same 

1S98 case under Nos. 205, 208, supra. 


4 .—(Liability of joint property to joint family debts). 

( 216 )_ Liability of property purchased with joint family funds to 

a joint family debt. A purchase by a member of a Hindu 
(18S0) joiofc family with the joint funds is a purchase on account 
of the joint family, and property so bought may be taken in 
execution for a joint family debt—In execution-proceedings the Court 
will look at the substance of the transaction, and will not be disposed to 
set aside an execution upon mere technical grounds when they find that 
it is substantially right. Bissessur Lall Sahoo v. Maharajah Luchmessur 

Singh ... 

•Gopee Krist Gosain v. Guuga Pershad Gosain, 6 M.I.A. 63, referred 


5 C.L.R- 477^6 I.A. 233-4 Sar. 76 = 3Suther. 686 

= Bald. 331. 


N.B. 


to. 


NOTES 

1888 


PRIVY COUNCIL. 

>R. Nanomi Babuasin v. Modhua Mohua Singh, 13C. 21»18 


I j^ _For particulars see No. 206, supra. 

CALCUTTA. 


_..J 5 Ramphul Siogh t>. Deg Natain Singh, 8 C. 617 (524) =>10 C.L.R. 489.— 

If the creditor sues the father alone for a debt contracted by him (and it 
lg81 apP®*' contracted by the father or the decree 

* was passed against him in bis representative capacity), and if, in execu- 

f 00 the right, title and iotereat of the father are sold, the purchaser does not take the 

aon’s interest. 
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HINDU LAW (JOINT FAMILY)--(ConiinM€d). 

-4.— (Liability of joint property to joint family debts) —{Continued). 

-Ri Umbica Prosad Tewary V, Rain Sahay Lall, 8 C. 898 (901) = 10 C.L.B. 

503.—The question in each case will be what was sold in execution, 

1881 the mere fact that the decree was against the father alone not being con¬ 
clusive on the point; it should also be ascertained whether the father 

was sued in his representative capacity or not, and if not so sued, whether the sons are 
entitled to set aside the sale qua their shares. 

_R. HardaieNatain u. Haruck Dhari. 12 CX.R. 104 (115). =See the same case 

1882 under No, 201, supt a. 

_R. Jutadhari Lai u. Rughoobecr Persad, 9 C. 508.-Pending an appeal, the 

plaintiff-appellant died leaving four sons, of whom three were minors. The 

1883 eldest son alone prosecuted the appeal, which was dismissed, he being 
directed to pay the costs of the adverse party. In execution of the decree 

for costs, the joint family property was sold. Beld. under the circumstances, the minor 
brothers could not get their shares exempted, because the decree was one passed against 
the eldest brother in his representative capacity, all the sons being interested m the 

litigation. 

_ R. Jumna Persad Singh u. DigNarain. 13 C.LR. 74 = 10G. 1.—See the same 

1883 case under No. 201, supra. 

_R. jeo Lai Singh n. Gunga Pershad. 10 C. 996 (lOOl).-If it appears that the 

suit against the judgment-debtor was in hi? representative capacity, the 

1884 sale, although purporting to be of the right, title and interest of the 
judgment-debtor, will pass the interests of the other members of a joint 

family. In cases of doubt as to the character in which the judgment-debtor is sued, the 
Courts should look to the substance of the matter and not to the form or language of 

the proceedings. 

_R. sheo Pershad Singh «. Saheb Lai, 20 C. 453 (463). on the same point as 

1892 in 10 C- 996, noted supra. 

_Applied in Radba Pershad Singh Bahadur v. Ramkhelawan Singh, 23 C. 

302—In execution of a decree obtained against a lessee, one of the mem- 
1895 bers of a joint-family., family property was attached, but the other mem¬ 
bers. not parties to the suit, got their shares released. In a suit by the 
decree-holder to have it declared that the shares of the objectors were also liable, held, 
the question was as to whether the lessee was sued in his representative capacity, and if 
he had been so sued and if the lease had been for the benefit of the family, the whole 
property including the shares of the objectors would be liable and pass by the sale. 

_Cited. Norendra i;. Bhupeodra, 23 C. 374 (38S).-HcW that the decree in this 

case must bind the estate left by the deceased, in which the minor was 
beneficially interested as his adopted son. 

Lutchmen Ghetty v. Sivaprokasa Modeliar, 26 C. 349=3 C.W.N. 190. In 
a trading family, where suits are instituted by, or against, the adult 
members managing the family business, the decrees, are presumed to have 
been obtained by, or against, them in their representative capacity. 

Nitayi Behari v. Hari Govind Saba, 26 C. 677 (686).—See the same case 
under No. 205, supra. 

Lala Surja Prosad v. Golabchand, 27 C. 724 = 4 C.W.N. 701.—See the same 
case under No. 201, supra. 


1895 
-R. 

1899 

-R. 

1899 

-R. 

1900 
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HINDU LAW (JOINT FAMILY)—(Con/»iK«d). 

-4.—(Liability of joint property to joint family debts)—{Contimied). 

■ —R. A(ra2 Molla v. Kulsumunnessa Bibi, 4 C.L.J. 68 = 10 C.W.N. 176.—One 

of several joint landlords brought a suit for arrears of his share of the 

1905 rent of a certain occupancy bolding against three persons who were the 
recorded tenants. But two of the recorded tenants had already trans¬ 
ferred their interest to the plaintiff. Eeld. that the purchaser at the sale in execution 
of the decree for arrears of rent at the instance of the co sharer landlord purchased 
only the right, title and interest of the judgment-dehtor, and as two of these had no 
interest at the date of the sale, the right of their transferee was not affected by the sale. 

MADRAS. 

-D. Viraragavamma v. Samudrala, 8 M. 208 (213).—Whereas in 6 I.A. 233 

there was an express direction that the debt should be recovered not from 

1885 the property of the judgment-debtor but from the property of the family. 

and there was every indication that the judgment-debtor was sued in his 
representative capacity : in this case (8 M. 208), the elder brother was not sued as 
managing member, and the decree was not drawn up as a decree to be executed against 
him in that character or to be satisfied out of the family property. 

-F. Krishnama v. Perumal, 8 M. 388 (393).—A father and his eldest son 

mortgaged property acquired by the former. On the death of the father, 

1885 the eldest son alone was sued in bis capacity as managing member of the 
family and as representing the father and a decree was obtained, in exe¬ 
cution whereof the right, title and interest of the judgment-debtor were sold, the 
decree-holder himself becoming the purchaser, Held, that, as the decree was obtained 
against the eldest son in his representative capacity and as the purchaser intended to 
bring to sale the whole property, the sale was binding ou all the members, although 
they were not made parties to the suit. 

-R, Itfciacban f. Velappan. 8 M. 484 (F.B,)—When the Karnavan of a Malabar 

tarwad is not sued in his representative capacity, tarwad property cannot 

1885 be sold in execution, even though it is proved that the decree was fora 
debt binding on the tarwad. Although property of the tarwad may be 

attached and sold in execution of a decree obtair,ed against the karnavan in his repre¬ 
sentative capacity, members of the tarwad. who are not parties to the suit and who 
have not been represented in the manner prescribed by the Code of Civil Procedure, 
may show that the debt for which the decree was passed is not binding on the tarwad 

—-R. Sridevi v. Kelu Eradi, 10 H. 79 (83).—As to the binding 

1886 effect of a decree against Karnavan and senior Anandravan on the junior 
members of the tarwad. 

_ D. Guruvappa v. Tbimma, 10 H. 316 (318), on grounds similar to those in 

8 M. 208. noted supra. In this case, the decree, which was one based on 

1887 a mortgage-deed executed by the elder of two undivided brothers of a 
joint Hindu family did not describe the property as belonging to the joint 
family. 

_B. Kunhali Beari v. Kesbava Shanbaga, 11 H. 64 (78) and Narayanasami 

V. Natesa. 16 M. 424 (428).—The Court ought to look at the substance 
1887 & 1892 of the transaction in execntion-proceedings, and ought not to set aside 
an execution on mere teohnioal grounds, when it is found that it is snb- 

etantially right. 
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HINDU LAW (JOINT FAMILY)—(Continued). 

— 4—(Liability of joint property to joint family debts}—(Confined). 

_R. Sankaran t’. Parvathi, 12 M. i34 (437).-Point similar to 10 M. 79. 

1889 supra. 

. —R, Satappa p, Jogi Soorappa, 17 M. 67 (69).-The ganaral principle I*!') a»wn 
in the P.O. case should be followed, unless its application is precluded by 

express provisions of law. 

F. Timmappa n. Sesha Shetti, 3 M.L.J. 264 (266).-Point sameas in 2 S.L. B. 
55, infra, 

—F. Vaaudevan r. Sankaran, 20 M, 129 (F.B.).-A de^ee in a suit in which 
the Karnavan of a Nambudri iUom or a M»™“>ttattayam tarwad .a n 
1897 his representative capacity, joined as a defendant and which he hcn^tly 
deLnds, is binding on the other members of the family not actnaUy made 

parties. 

BOMBAY. 

_R Jugmohandas Mangaldas w. Sir Mangaldas Nathubhoy, 10 B. 528 (550) 

Accretions made with the aid of ancestral property from ancestral 

property. 


1893 


1886 


_-F Jairam Bajabashet n. Joma Kondia, 11 B. 361.-Tbe father, m a joint 
Hindn family consisting of himself and four sons, of whom three were 

1886 minors, having eiecuted a mortgage-deed, a suit was brought thereon, 
against the father as represented by his eldest son and heir and a decree 
was passed against the mortgaged property and the other estate of the mortgagor. In 
recuticn the creditor attached and sold the whole family property the certificate show- 
trthat the right, title and interest of the father, as represented by his eldest son and 
hei had bL sold. Held, in a suit by the three minor sons, who were not parties to 
the previous suit, that the whole property, including the minors interests, wassold and 

that the latter were bound. 

_R Hari Vithal u. Jairam Vithal, 11 B. 597 (601).-Where a decree is passed 

against the manager of a joint Hindu family for a debt due by the family, 

1890 the sale in execution of such decree binds the other co-sharers, though 
tbsy were not parties to tb© decree. 

__E Davalava v. Bhimaji Dhoudo, 20 B. 338.-If, in esecutiou of a decree 
obtaiued against the widow or other representative of a mortgagor for a 

1895 debt due by the father, the whole property is put up to sale and purchase, 
the heirs not brought on record cannot bo permitted to raise the objection 

that they are net bound by the sale on the ground of their not being made part.M to 
the suit. This principle is applicable as well to a Hindu family governe y e 
shara as to a Mahomedan family. 

_R, Aohnt n. Manjnnath. 21 B. 539 (543|.-In eneontion of * 

against a deceased Hindn father, his widow was brought on the rooord 

1896 as representing the estate, (notwithstanding the eaistenoe of minor sons 
Who Le not Lnght on rooord) and the right, title and mtorest of the 

n« tn sale and nurchased. Held, the estate having been sufficiently 

competent for the sons, in a suit brought by them, 

to get their shares exempted. 



HINDU LAW (JOINT FAMILY)— 

-4.—(Liability of joint property to joint family debts)— [Continued). 

R. Dovji V. Sambhu, 24» B. 135 {141)=! Bom. L.R. 627.—In this case a 
iHinda father died leaving a wiiow and two minor sons. For a debt due 
1899 by the deceased, a suit was brought impleading the widow alone as a 
defendant (the sons not being brought on record), and a decree was 
obtained against the estate of the deceased and, in execution, the estate of the deceased 
was put up to sale and purchased. In a suit by the minors, for a declaration that 
their interests were not affected, because they wore not parties to the suit and the decree, 
held, the widow having represented the estate, the Court would look to the sub* 
stance of the transaction, and the entire estate of tbedeceased having been bargained 
for and sold, the sons' interests were also bound, though they were not formally made 
parties to the suit. 

ALLAHABAD. 


_p. Deva Singh v. Ram Sltnohar, 2 A. 746 (7511.—Where, in a joint Hindu 

family consisting of father and son, the former, being in management of 
I860 the family property, mortgages the same to the knowledge of the latter 
for a family purpose, and the creditor obtains a decree again.st the property 
in a suit against the father alone, and brings it to sale, the son cannot, in a suit of 
his own, get his share exempted, because the suit and the decree agaiusc the father 
must, under the circumstances, be regarded as one against the father in his represent¬ 
ative capacity of bead and mauager of the family. 

_Rmn Sovak Das v. Righubar Rai. 3 A. 72, and Gaya Din r. Raj Bansi 

Kuar. 3 A. 191—Point decided same as in the last case. In these cases, 
the sons were minors when suits were instituted against the father. 


_p, hy the Majority in Ram Narsin Lai w. Bhawani Prasad, 3 A. 443 (F.B.), 

1881 on the same point as in 2 A. 74C. 

jggj -Appl, Ohait Rtm u. Durjan Singh, 4 A.W.N. 14. 

_D. Basa Mai u. Mahara; Singh, 8 A. 205 (210).—If the decree, from the form 

of the suit and the character of the debt recovered by it, is interpreted bo 
1886 be one against the father alone and personal to himself and all that is 
put up and sold thereunder i.s bis right and interest in the joint ancestral 
estate, the pucchasec could acquire nothing more th.an a right to demand partition to 
the extent of the father’s share. 


—R. 
1806 
-R. 

1010 

of the Buit 


Lachman v, Khunnu Lai, 10 A. 26=16 A.W.N. 183 (F.B.).—See same 
case under No. 201, supra. 

Jaddo Kuar v. Sheo Shankar, 7 A.L.J. 045 (050j =7 lad. Cae. 902.— 
Where the manager in a joint Hindu family defended a suit upon a mort¬ 
gage with the consent of other adult members of the family who were not 
parties to the suit, held, that the whole family was bound by the result 

The adult members were precluded subsequently ia a separate suit from 


questioning the force of the decree passed in the previous suit. 

CENTRAL PROVINCES. 


♦ . 


X— R. Gopal Rao tf. Berar Manufacturing Oo.» 1 N.L.R. 173 fl77).—It is open 
to a decree-holder in execution proceedings to show iiom the records that 
igOO the decree is in substance a decree in respect of a joint debt of the family 
and was obtained against the representative of the family. 

117 
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HINDU LAW (JOINT FAMILY)—(Confinued). 

-4.—(Liability of joint property to joint family debts)—(Conc/utierf). 

-R. Kishen Kunbi r. Raghanath Kalar, 2 N.L.R. 101 (103).—Proceedings in 

1906 ejectment are akin to execution proceedings, and in such proceedings the 
Courts will look at the substance of the transaction. 


SIND. 


-R. 

1903 

-R. 

1910 


Thakumal v. Balomal, 2 S.L.R. 56 (68).—In execution proceedings the 
Courts will look to the substance of the transaction. 

D^miodh'irdas v* VisbendAs^, 4 S.L.R. 2 = 7 Ind. Cas. 584.—Law oq th 0 
subject of the position of the joint Hindu family and the joinder of 
parties, discussed. 


(217)- Hindu daughters estate acquired by person not entitled, 

under compromise—Alienation for necessity—Debt incurred in 
(1909) litigation to jyreserve estate—Liability of successor to pay debt 
incurred by predecessor to preserve estate. The title to the 
property of a deceased owner was contested between his grandson and 
two daughters of a predeceased son. A compromise was ultimately effect¬ 
ed, under which the latter got certain shares. Held, that, in the circum¬ 
stances of the case, it must be held that, under the compromise, the 
daughters were intended to take each a Hindu daughtei s estate in 
the share allotted to her. 

Held, further, that the transfer of a portion of the property by one of 
the daughters was for legal necessity. 

The preservation of the estate and the costs of litigation for that 
purpose are objects, which justify a widow in incurring debt and in alienat¬ 
ing a sufficient amount of the property to discharge it. 

The general principle of Hindu Law. that he who takes the estate 
becomes liable for the debts of the estate, is specially applicable in a case 
where, but for the debt, the estate would have been lost to him. Munshi 
Karim‘ud‘din v. Kunwar Gohind Krishna Narain. ... 13 C.W.N. 1117 = 

II Bom. L.R. 911 =6 A.L.J. 807 = 6 M.L.T. 275=10 
C.L.J 243 = 31 A. 497 = 19 M.L.J. 687 = 3 Ind. Cas.795 = 36 I.A. 138. 


PRIVY COUNCIL. 


NOTRS. 


1911 


-R. Khunni Lai r. Kunwar Gobind Krishna, 10 Ind. Caa. 477 — 15 

C.W.N. 545=8 A.L.J. 552 = 13 C.L.J. 575 = 10 M.L.T. 25 = 13 Bom. L.R 
427. 


CALCUTTA. 

_D. Umeshanaoda Dut V. Mohendra Prosad, 14 C.L.J. 337 (345) =11 Ind. Caa. 

280.-On the ground that 31 A. 497 (P.C.) and 13 C.L.J. 675 (P.O.) 
1911 merely show that a family settlement is not necessarily invalidated, 
because one of tbe parties happens to be a limited or qualified owner in the 
position of a Hindu widow, daughter or mother. 
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HINDU LAW (JOINT FAMILY)-(Co«ii«Med). 

5.—(Alienations by Co-sharers). 

^218) Joint family—Ancestral estate held jointly by family under 
the Alitakshara—Sale attempted- by one member of his share 
(1890) Effect of partition—On death of vendor, right by survivorship 
of other members—Equity of purchaser to have a lien against 
survivor. As to ancestral estate under tlie Mitakshara, so long as the 
estate is undivided and the share of a member of the family is indefinite, 
he cannot dispose of it without the consenc of his co-parceners. Held, 
that, in a joint family, a nephew, having taken by survivorship the un* 
divided share of an uncle deceased, was entitled to recover that share 
from a purchaser, to whom the uncle in his lifetime had sold it without 
the consent of bis co-parceners, and without necessity: held, also, that 
the purchaser could have no lien on the share for return of the purchase- 
money. As soon as partition is made—actual partition not being in all 
cases essential, as for instance where the family has agreed to hold their 
estate in definite shares, or a member’s undivided share, in execution of 
his creditor’s decree, has been attached—that will be regarded as suffi¬ 
cient to support the alienation of a member’s interest, as if it had been 
his acquired property. As regards raombers of a family living at the 
time when their alienation was set aside at the instance of another mem¬ 
ber, the Court (in 12 B.L.R. 90) justly ordered that the property should 
be thenceforth possessed in defined shares, and that the shares of the 
members who had joined in the sale should be subject to a lien for the 
return of the purchase money. But that case must be distinguished 
from the present. Here, the accrued right of survivorship precluded 
any such course. The nephew not being responsible for the personal 
debts and obligations of his uncle, what might have been an enforciblo 
equity against the interest of the latter, while it existed, could not affect 
the interest which had passed to a surviving co-parcener. Madho 

Parskad v. Mehrbaii Singh ... ... ISC. 157=17 I.A. 194 = 

5Sar. 586 = R. & J.’s No. 121. 

^ _Mababeer Persad v. Rarojad Siugh, 12 B.L.R. 90, referred to. 

PRIVY COUNCIL. 

NOTES.-F* CJobind Dae v, Naram Lai. 18 A. 339 = 20 I.A. 116.—See 

1893 No. 219, infra. 

CALCUTTA. 

_p, Jamuoa Parshad v. Gaoga Pershad Singh, 19 C. 401.—Although some of 

the members of a joint Hindu family have no authority, without the 
1892 consent of the rest, to mortgage their undivided interest, yet persons 
deriving title from such mortgagors cannot secure their rights except by 

tedemption of tbe mortgages. 
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HINDU LAW (JOINT FAMILY)—(Contiwued). 

-5.—(Alienations by Co«sharers) — (Conlijitted). 

-F. Poary Lil Singh u. Cbandi Charan Singh, 5 C.L.J. 80 (85) = 11 C.W.N. 

103 —If no proceedings had been taken to enforce the debt contracted by 

1906 a Hjodo father in a joint family governed by the Mitakshara law. in the 
father’s lifetime, his interest in the property would survive on his death 

to his sons, so that it cannot afterwards be reached by the creditor as assets iu their 
bands. 

-D. bholanath Khettry t. Kartick Kissen, 11 C W.N- 462 = 34 C. 372.—See 

1907 same case under No. 202. supra. 

_D. Banwari Lai y. Shco Sankar, 1 lod. Cas. 670.-Evon if the co-parcener. 

who made the alicnatinn. die during the pendency of the suit, the other 
1909 co-parccners caimoi claim to take the property by survivorship so as to 
defeat the rights of ihe purchaser. 

_D. liunwari Lai u. Daya Sunkar Misser. 13 C.W.N. 815 (824).-Aftcr a decree 

was passed by the District Judge in favour of the plaintiffs iu a suit by 
1909 some co-parceners for the recovery of property alienated by another co¬ 
parcener, the latter died. Held that this event did not bring into opera¬ 
tion the rule of survivorship, so as to enlarge the rights of the plaintiffs and deprive the 
alienee of his equitable rights. 18 C. 157 was a case where the co-parcener who had 
made the litigation, died before the commencement of the suit, so that at the time of 
the suit the entire property had vested in persons who had taken it by survivorship free 

from all possible equity of the purchasers. 

_R Iifohunt Ram SuTidat Das f. Barham Deo Naraiu, 2 lad. Cafl. 986.—A 

member of a joint Mitakshara family who had represented to bis purcha- 

1909 sers that be had power to charge joint family property, which he knew 
he did not possess, is bound to make good his representation as far as he 

could by the exercise of such proprietary right over the property as he individually 
possessed, namely, by a partition of the pcopetty by an ascertainment of the shares m 
which it was thereafter to bo held, and the property should be held by the lomt family 
in defined shares and the shares of the alienating members should be held subject to a 

lien for the purchaser’s claim- 

_D. Ratcshwac Singh u. Gnlab Chand, 6 Ind. Cas. 582.-See same case under 

1910 No. 202, supra. 

_ R. Jlobant Ram Sunder v. Nathuni Singh, 13 C.L.J. 664=9 Ind. Cas, 1034 

= 15 C.W.N. 748.—A purchaser at a sale in execution of a mortgage 

1911 decree or at a private sale from a member of a joint Mitakshara fami^ is 
liable to have the property purchased taken away from him, though be is 

entitled to a charge upon the share of the transferor defined and specified in the decree 
o'f the Court; in other words, the Court would refuse restitution of the 
ferred, except on condition that such interest was forthwith defined and made 
available for piyment of the price received by the transferor. 

HADRAS. 

_R, Avyagi" >;■ Avyagiri. 25 “■ 690 (719) (F.B.).- The Mieoea of a shore of 

a co parcener cannot claim any compensation if the transfer becomes 
,902 oper-itivo either in -.hole nr in part, on the alienor’s death »eai"s“5a 
sarviving members of the family against whom the tiansleree has n 

equity and who have taken in their own right by survivorship. 
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HINDU LAW (JOINT PAMILY)-(Conftnued). 

5.—(Alienations by Co-sharers)—(Conimugd). 

BOMBAY. 

-R. Apaji Narhar Kulkacni v. Ramcbaodra Ravji Kulkaroi, 16 B. 29 (38) 

1891 (F.B.). Where there is joint ownership there is right to partition. 

R. Gurlingapa Nandapa, 21 B. 797.—The purchaser of the interest of a 
member of an undivided Hindu family becomes a sort of tenant-in-com- 
1896 mon, with the other members, admissible, as such, to his distributive 
share on a partition taking place. 

ALLAHABAD. 

-F. Bhagirathi Misr v. Shcobhik, 20 A. 325*18 A.W.N. 59.—A son in a 

joint Hindu family has no power in his father’s lifetime to make a mort- 
1898 gage of airy paVi of the ancestral property, so as to defeat alienations 
made by the father. 

-R. Ghandra Deo Singh i;. Mala Prasad, 6 A.L.J. 263 = 31 A. 176 (F.B.) = 

1909 1 Ind. Cas. 479.—See same case under Nos. 201, 202, supra. 

CENTRAL PROVINCES. 


-R. Sobbaram Tcli v. Makdu, 12 C.P.L.R. 63 (66).—An uudivided co-parcener 

cannot make a valid gift even of his own share, and the equity which 
1898 exists in favour of a purchaser for value cannot exist in favour of a mere 
donee. 

OUDH. 

-R. Babu Bam v. Chote Lai. 11 Ind. Cas. 291 .—Under the Hindu Law of 

the Benares School, uo momboc of a joint Hindu family is competent to 
1909 alienate any portion of the joint family property, without the consent 
of all the members or without a legal necessity justifying the8.aJe. 

PUNJAB. 

_F. Nanak Chand v. Musst. Dayan. 103 P.R. 1894.—As soon as partition of 

ancestral property has been made, a member of a joint Hindu family 
1894 governed by the Mitakshara law becomes sole owner of his share in the 
ancestral property and has the same power of disposal as if it had been 

bis acquired property. 

_D. Sohan Lai v. Labbu Ram. 150 P.R. 1907.—Where an undivided member 

of a joint family governed by the Mitakshara law bequeathes his share of 
1907 property and a partition of the property is made subsequent to the will 
but before the death of the testator, the bequest is valid. ’ 


( 219 )- Mitakshara—Mortgage—Attempt by one co-sharer to mort¬ 

gage his undivided share on his own account—Effective sale of 
(1893) ® share in execution of a decree against the co¬ 

sharer—Interest allowed on the mortgage-debt according to the 
contract. Und« Mitakshara. as admicisterad by tha High Courts 
ol the North-West Provioees and Bengal, an undivided share in ances¬ 
tral estate, held by a member of a joint family in co-paroenary, cannot 
be mortgaged by him on his own private account, without the consent 
of those who share the joint estate. An attempted mortgage by one of 
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-S.—(Alienations by Co-sharers)~(Con/ww(2). 

them does not create a charge which can have priority over purchases 
at execution sales made bona fide, and without notice of it, such pur¬ 
chasers having acquired the right of compelling the partition which the 
debtor might have compelled, had he been so minded, before the aliena¬ 
tion by the sale of his share. 

As to the invalidity of the attempted mortgage, Sadahart Prasad 
Sahii V. Foolbash Koer, 3 B.L.R. 31, approved. As to the right of the pur¬ 
chaser of the share at a judicial sale. Been Dyai Lai v. Jugdeep Lamm 

Singh, 4 I.A. 247, follotved, and reference made to the distinction mention¬ 
ed in the latter case, between a voluntary alienation without such con¬ 
sent, and an involuntary one as the result of the execution of a decree 
against the oo-partuer, and a iudicial sale thereunder. 

A father and son composed a joint famil'y. holding a share of an¬ 
cestral lands. The son mortgaged to a banker, to secure a loan, his interest 
in the undivided share. His father, without having notice of the 
mortnage, purchased, in good faith, portions of the estate forming part 
of the son’s joint share, at a sale in execution of decrees against the 

latter, obtained by his creditors. 

Held, that the son’s interest, in the portions so sold, passed to the 
father whose rights therein as purchaser at the judicial sales were not 
affected by the mortgage. The mortgagee could, in execution of a money- 
decree which he might obtain against the mortgagor personally, attach 
and bdng to a judicial sale such parts of the mortgaged property as had 
not already been sold, but not in virtue of that mortgage. 

Interest on the money lent was contracted to be payable. “ even if a 
suit should he instituted ” at the rate fixed for the period for which 
the money was lent. Held, that interest must be decreed at this rate, 
according to the contract, down to the institution of the suit. Balgohtnd 
Has y. Naram Lai .IS A. 339 =20 LA. 116 = 6 5ar. 313. 

ALLAHABAD. 

_Approved in Bbagirathi Misr u. Sheobhik, 20 A. 325. A member 

of a joint Hindu family has no power, in his father’s lifetime, to make a 
mortgage of any part of the ancestral property. 

Jamna Prasad ». Jagdeo, A.W.N. (1908), 163=6 A.L.J. ll.-A mamberof 
a joint Hindu family other than the father or the managing memwr is 
not competent to alienate his undivided share in the joint estate without 
the consent of bis co-sharers. 

Chandra Deo Singh u. JIata Prasad, 31 A. 176=6 A.L.J. 263 (299) (F.B.). 
-A member of a joint family in the N.W. Provinces cannot validly mort- 
1909 gage his undivided interest on his own private account without thoconsent 
of his co-sbarers, and as such a mortgage is not binding m toto, it is not 

binding as to the mortgagor’s share in the mortgaged property. 


NOTES, 
1898 
-R. 


1908 


R. 
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HINDU LAW {JOINT PAMILY)-((7on/intt(-rf). 

-5-—(Alienations by Co-sharers)—(Conc/a*rf). 

Appl. Kali Shankeru. Nuv;ib Singh, 6 A L.J. 762=31 A. 307 = 3 Ind. Cas. 

member of a joint Hindu family governed by the MiUkshara 
1909 cannot validly mortgage his undivided share in ancestral property held in 
co-parcenary, on his own private account, without the consent of his co¬ 
sharers. Hence, where a father in such a family purports to mortgage the ancestral 
property neither for a lawful necessity nor for an antecedent debt. /leW that a decree 
foe sale cannot be passed even in respect of the share of the father alone. 

-R. Muhammad Muz.imilullab Khan v. Mithulal, 8 A.L.J. 90I = lllRd. Gas. 

220.—One member of a joint Hindu family mortgages the family property 
1911 to one person and subsequently sells it to ajnther; it i.s open to the vendee. 

in a suit by the mortgagor to enf.iroe his mortgige, to question the 
validity of the mortgage on the ground that it was not for f.iinily necessity" 

- R. Baran Deo Rai v. Rup Narain Rai, 11 Ind. Cas. 651.—A transfer by some 

1911 only of the members of a Mitakshara joint family is void, 

CALCUTTA. 

-R. Jadu Nandan Singh v. Abiul Rahmio, 11 Ind. Cas. 892. -Three members 

of a joint Hindu family, governed by the MiUkshara. made a contract with 
1911 the plaintiff to give him % lea-^e in respect of 8 annas share held by thom- 
.selves and their joint brother R; held, that, as the four brothers were 
members of a joint family governed by the l^Iiiakshara law, the three brothers who 
made the contract had no definite share before pirtition. and could not be compelled to 
make an alienation which would be invalid in law ; that, therefore, they could not be 
compelled to execute a lease in respect of a six-annvs shvre in their joint property. 

' MADRAS. 

-R. Chinnu Filial v. KalimutbuCbetti, 21 M.L.J. 246 (F B.)=9 Ind. Cas. 596 

1911 =9 M.L.T. 389.—Sec the same case under No. 202, ••Juprn. 

CENTRAL PROVINCES. 

R. Sobharam Teii t?. MakdUi 12 C.P.L.R, 63 (65, 66 ). Sec the same case under 
1898 No. 218, supra, 

OUDH. 

— R. Sayid Iltifat Rasul v. Sanwat Singh, 10 O.C. 239 (291).—Ic is a rule well- 
established in the N.W. Province-s that a co-parcener cannot validly 
1907 mortgage his undivided interest, and the proper course for the mortgagee 
in such a case is to obtain a decree against the mortgagor personally and 
attach his interest in the properly. 

09 -Bahu Ram v Chotc Lai, 11 lod. Cas. 291.—See the same 

case under No. 218, supra. 


1911 


1911 


1898 


1907 


1909 


6.—(Powers of Alanager). 


(220) - Potvers of—to charge the estate—Duties of lender—Burden 

of proof as to necessity —Bona fides of the charge. The power 
(1856) of a manager for an infant heir to charge ancestral estate 
by loan or mortgage is, by the Hindoo Law, a limited and 
qualified power, wbiob can only be exercised rightly by the manager in a 
case of need, or for the benefit of the estate. But where the charge is one 


(1856) 
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HINDU LAW (JOINT FAMILY)-(Cunfinwed). 

-6.-(Powers of Manager)-(Coniijmed). 

thab a prudent owner would make in order bo benoftt the estate, a bona 
fide lender is not affected by the precelenb mismanageraent of the estate. 
The actual pressure on the estate, the danger bo be averted or the beueBt 
to be conferred, in the particular instance, are the criteria bo be regarded. 
If that danger arises from any misconduct to which the lender has been 
a party, he cannot take advantage of his own wrong to support a charge 
in his favour against the heir, grounded on a necessity which his own 
wrong has helped to cause. 

A lender, however, in such circumstances is bound to inquire into 
the necessities of the loan, and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the manager is 
acting in the particular instance for the benefit of the estate. If he does 
inquire, and acts honestly, the real existence of an alleged and reasonably- 
credited necessity is not a condition precedent to the validity of his 
charge, which renders him bound to see to the application of the money. 

The mere creation of a charge by a manager securing a proper debt 
is nob to be viewed as an improvident act: and a bona fide creditor is not 
to suffer when he has acted honestly and with due caution, bub is him¬ 
self deceived. 

No general rule can be laid down upon whom the onus lies to allege 
and prove the hona fides of a manager of an estate whose title to alienate 
is qualified, in contracting debts and resorting to loans; the presumption 
proper to be made varies with the circumstances, and is regulated by, and 
dependent upon, them. 

But if the mortgagee is enforcing his right against the heir, he must 
allege and prove the facts which embody the representations made to him 
of the alleged needs of the estate,'and the motives influencing the loan. 

A mortgage bond bo secure a sum of money lent to a party deceased, 
in substitution of a previous deed executed by a former proprietor, by 
way of further security for a sum advanced by the mortgagee to the 
widow of the deceased, charging part of the ancestral estate, described 
the widow as having a beneficial proprietary right in the mortgaged 
estates, although, in fact, she was only the curator of her son, a minor, 
the deceased’s heir. Held, that the description, though inaccurate, was 
not such an assumption of ownership as was derogative to the rights of 
the heir; but was to be viewed as an act done by her as curator on 
behalf of the heir; and as the mortgage was beneficial to the estate, it was 
binding upon the heir. Hunoomanpersaud Panday v. Micssutnat Babooee 
Munraj Koonweree ... 18 W.R. 81 =Sevestre 253-N»2 Suther. 29 

5ar.o552 = 6 M.I.A. 393.' 
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6.—(Powers of Manager)—(Coi^inwd). 

PRIVY COUNCIL. 

^ “"y Baboo M,htab Chand, JO BX.R. 3S 

1871 (P,C.) = 17 W.R. 117=11 M.I.A. 393,-See No. 3 at p. 679, supra. 

—R. Girdharee Lall v. Kantoo Lall, 14 B.t.R. 187 = 1 I. A. 321.—See No 201 
1874 supra. ’ 


1890 


— H. Peosuddo Kumari Debya u. Golab Chand Baboo, 14 B.L.R, 4S0 (P.C). 

1875 —See No. 304, infra, 

R. Konwar Doorganath Roy v. Ram Ohunder Sen, 2 C. 341 (351) =4 I.jj 52 

1876 —See No. 305, infra. 

R. Suraj Baosi Koer t>. Shoo Pcrshad Siogb, 5 C. 148=6 I.A 88 —Seo 

1879 No. 202, supra. 

-Applied in Kameswac Persbad v. Run Bahadur Sinsh. 6 C 843sR n i r 

1880 361 = 8 I.A. 8 -Sec No. 439. ’ 

R. Hemaota Kumari Debi v. Brojendro Kishore Roy Chowdhry, 17 C. 879 = 
1890 17 I.A. 65.—Seo No. 84, under CiV. Pro. CODE at p. 403, supra. 

-R. Hurro Nath Rai Ohowdbri u. Randbir Singh, 18 C 311=18IA 4 

1890 No. 442, infra. ' 

-R. Indur Chunder Singh v. Radha Kiehote Ghose. 19 C. 507 = 19 I.A. 90 —Se 

1892 case under GUARDIAN AND MINOR, No. 9, at p. 684, supra. ' ' ' ® 

-R. Amatanath Sah u. Achan Kuar. 14 A. 420'= 19 I.A. 196.-To support an 

alienation by a Hindu widow of her husband’s property, there must 
1892 either bo legal necessity or the alienee- must adduce proof that he was led 
on reasonable grounds to believe that there was such necessity. 

-R, Maheshar Baksh Singh u. Ratan Singh, 23 C. 766 = 6 M.L.J. 127^23 I A 

1896 87.—As to the burden of proof, sec No. 448, infra. 


1892 


1896 


1905 


1864 

1864 


R. Banomali Roy n. Jagat Chandra Bbowmick. 1 C.L.J. 319^9 C H g<j 3 

32 C. 669 = 2 A.L.J. 794 = 15 M.L.J. 267=32 I,A. 80 (P.C ). ' ’ * 

CALCUTTA. 

-R. Baboo Dabee Protap Narain v. Monohur Dos, W.R. (1864) 96 

-Appl. Mahabcer Persbad v. Dumreerarn Opadya W R (18641 

166. ’ ' 


_ R. Ram Gopal Ghose v. Bullodeb Bose. W.R. (1864). 385.— Id a sale by a 
Hindu widow under necessity, where vendee pays a fair price, and acts 

1864 bona fide, the mere fact of only two-thirds of the purchaso-money being 
paid to the creditors does not invalid.ile his conveyance, as he is not 

bound to see to the application of the purchapo-money. 

. \_ F. Jugdel Narain y. Lalla Ram Prakaeh. 2 W.R. 292. -The necessity-being 

shown, it was not for the lender to see to the application of bis money nor 
, 1669 could his title be vitiated even though the borrower wasted the loan! and 
neglected to appropriate it to the purpose for which it was borrowed. 

_Appl- Mundal v. Shohoohurree, f «.R. 64 (66).-Ifc woald be 

1865 go‘“8 ‘00 require the purchaser to prove the necessity of a sale. 

Its 


938 


HINDU LAW (JOINT FAMILY)—(Cwiiinu^d). 

-6.—(Powers of Manager)—(Continued). 

-R. Srimat Jaykali Debi v. Shibnath Chatterjee, 2 B.L.R, (O.C.J.) 1 (8).— 

A stranger would not be allowed with impunitv to take immoveable pro- 

1866 petty from an executor, unless he could show that he had previously 
satisfied himself by reasonable enquiry that the alienation was justified 

either by the directions to be found in the will or by the exigencies of the estate. 

-F. Radha Kishore v. Mirtoonjai Gow, 7 W.R. 23.—A purchaser from a 

1867 Hindu widow, who sells as guardian of her minor son and for his main¬ 
tenance, needs only satisfy himself of the necessity for the same. 

-Appl. Baboo Luchmeedhur Singh u. Ekbal Ali, 8 W.R, 76.—Where family pro¬ 
perty is sold to redeem other mortgaged property about to be foreclosed, the 

1867 transaction, being for the benefit of the family, is good i and, where a 
large sum is due on mortgage, the purchaser need not enquire into 
original necessity for mortgage. The rule that only so much property should be sold 
as will meet necessity does not apply where the excess is small, or the required money 
cannot otherwise be raised. 


-R. Gunga Bershadv. Phool Singh, 10 B.L.R. 368 |Note)»10 W.R. 106.— 

Where a guardian sells part of an estate, and applies the purchase-money 

1868 to the expenses incurred in a suit undertaken and found, in fact, to be 
for the benefit of the whole property, the sale is valid. 

-R. Judoonath v. James Tweedie, 11 W.R, 20.—.A sale by the manager with 

1869 necessity may bo valid, although the vendor does not describe himself as 
manager. 

-D. Nilkant Chatterjee v. Peari Mohan. 3 B L.R. (O.C.)7= 11 W.R.(O.C.) 21.— 

The observations in tbo P.C. case must be taken with reference to what was 

1869 then before the Court. The P.C. case was the case of a minor whose 
estate was likely to be seized in execution. But in the present case 
(11 W.R. 21) there is no minor and no execution. 


1869 


-R. Mangala Dobi v. Dinanath Bose, 4 B.L.R. (O.C.) 72 (81) = 12 

W.R. 35- 


-R. Nathu Lai u. Chadi Sabi. 4 B.L.R. (A.C.) 15 = 12 W.R. 446.-In 

M.I.A. 393, the P.C. have laid down the rule to be followed in estimating 

1869 a purchaser's liability. He is to make all such enquiry as is possible and 
to sec as well as he can that there is a necessity for borrowing money for 
the benefit of the estate. 

1869 —R. Rajaram Towari u. Luchman Pershad, 12 W.R. 478 (480). 

R. Rajkumar Ramgopa! w. Ram Diitt Chowdbry, 3B.L.R. 264 (272) (P.B.).— 
No precise form is requited for a mortgage, and it is sufficient if it appears 

1870 to have beon the intention of the parties to create a charge upon the 
lands, and in ascertaining the intention the real meaning which the 

transaction discloses should be regarded. * 

-R. Mittrajit Sing y. Raghubausi Singh, 8 B.L R. Appx. (5) 7.—To justify 

an alienation of ancestral property, a legal necessity for the sale must'be 

1871 strictly proved to have existed, and such necessity cannot be inferred 
from the habits and general character of a vendor. 

■-R. Choudbry Herasutoollah v. Brojo Soonder Roy, 18 W.R. 77 (81).—The 

best test for the good faith of the purchasers and of their having satisfied 
»• ^1872 "themselves that there was a necessity for the sale would be foupd in the 
' sufficiency of the price paid for the lands. . _ 
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-Court of Wards v. Kupulman Singh, 10 B.L.R, 364== 19 W.R. 163.—A 

/ocfo manager cao have no greater powers than one duly appointed. 
1873 Where, therefore, the mother of a lunatic, who had not been so appointed, 
mortgaged his estate without the previous sanction of the Court, the 
mortgagee's suit for foreclosure was dismissed. 


-R. Gopalnarain Mozoomdar v. Muddomutty Guptee, 14 B.L.R. 21 (44). 

—What is to be looked at is, not the precise form of the plaint, but what 
is the real question in the case. The substance is to be regarded. 

1676 -R. Nidra Dassee v. Abdool Wabed, 25 W.R. 532 (833). 

1876 -R. Luchmi Dai Koori v. Asman Sing, 2 C. 213 (218). 


R. Bheknarain Singh v. Januk Singh, 2 C. 438 (444).—This was a suit on a 
mortgage of ancestral property executed by the father of an undivided 

1877 Hindu family governed by the Mitakshara. The sons were minors and 
they were also made defendants. Held, the burden of proving the purposes 

and the binding character of the loan lay on the mortgagee. 

—“R. Uma Sundari v. Nityanand, 3 C.L.R. 157 (158).—If the heir of a deceased 
Hindu stands by and allows a stranger to enter into possession of the 

1878 deceased’s property, every person claiming under him will be bound by 
the decree in a suit, of which be had notice, instituted bona fide against 

the party in possession for the recovery of a debt due by the deceased to the plaintiff. 


.R, Abhassi Hegum v. Mobar<anee Rajroop Koonwar, 4 C. 33 (37) = 2 C.L.R. 
249.—No greater powers can be exercised by a^ facto guardian who has 
1878 not legally completed bis right to manage a minor's estate, th.an can be 
exercised by a guardian duly appointed under Act XL of 1858, with 
reference to which Act his powers must be determined. 


_R. Assamathem Nessa Bibee v. Roy Lutebmeeput Singh. 4 C. 142 (162)—2 

C.L.R. 223 (F.B.), by Markby. J. who. refering to the passage in 6 M.I. 
1678 A. 393 (at 413).—“ It is to bo observed that, under the Hindu Law, the 
right of a bona fide incumbrancer who has taken from a de facto manager 
a charge on lands created honestly for the purpose of saving the estate or for the benefit 
of the estate, is not (provided the circumstances would support the charge had it eman¬ 
ated from a de facto and de jure manager) afiected by the want of the de facto with 
the £fe;ure title—”, said that these observations are of general application as well to 
acts ote,de facto and dejure manager done on behalf of an infant as to acts done on 

behalf of a person who is suijwris. 


_PtoBonna Nath Roy Chowdty v, Afzolonnessa Begum, 3 C.L.R. 391 =4 C. 

823 (525)._An encumbrance created by a widow (who is guardian and 

1878 manager of her infant son), which is otherwise valid and binding on her 
ward, would not become invalid by the mere fact that she did not describe 

herself in the deed as guardian of her ward. 


-R. 

^ * % 

. .1879 

.}<:• 

sities for the 


Bikher Chund «. Dulputty Singh, 5 C. 363 (879).—In a suit by a minor 
on coming of age to avoid a sale effected by bis guardian during his 
minority and toj recover possession of the property, the vendee must 
prove that headed in good faith, that be made enquiries as to the neces- 
sale and that be had satisfied himself of ihe existence of such necessity. 
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-R. Bemola Dossee u. Mobun Dossee, 5 C. 792.—Where a partnership business 

is carried on for the benefit of a joint Hindu family, the managing mem* 
1680 ber of such family is, if the maintenance of the business requires it, 
entitled to borrow money by pledging the family estate and the charge 
so created will bind all the members of the family, infants or adults. 

-R. Goburdhon Lall v. Singessur Dutt Koer, 7 C. 52 (55).—Whether a charge 

created by a father was for discharging an ancestral debt or for a purpose 
1881 personal to himself, ancestral property in the hands of the son is liable 
for the debt of the father, unless it can be proved that the debt was of 
such a nature as it was not the pious duty of tho son to discharge. 


1685 -R. Amjad Ali u. Moniram Kolita, 12 C. 52 (5i). 


-R. 

1686 

-D. 

1887 


Ram Lai Sett v. Kanai Lai Sett, 12 C. 663 (679).—In construing 
deeds and contracts of the people of India, the real extent, more than the 
form of expression, ought to be considered. 

Lala Parbbu Lai v. Mylne, 14 C. 401 (418).—A mortgage by a widow, 
though in her own name, is binding on her son and reversioners, if it 
was for the benefit of the estate. 


-R. Chukkun Lai Roy v. Lolit Mohun Roy, 20 C. 906 (934).—In construing 

1893 documents executed in India, the Courts ought to look at the real 
meaning of the parties rather than to the form or words employed. 

-R. Sheo Shankar Gir u. Ram Shewark Chowdhri, 24 C. 77—In which the 

1896 pi'tnciples laid down in 6 M.I.A. 393 were applied to an alienation by the 
de fccio manager of a religious endowment. 


-R. Sarat Chandra Banerjeeu. Bhupendra Nath Bosu, 25 C. 103.—The posi¬ 
tion of an executor under a Hindu Will, before the Hindu Wills Act came 
1897 into force, was analogous to that of the manager of an infant heir under 
the Hindu Law. Accordingly, where the binding character of an alienation 
by an oxecutor is in question, the burden of proving pritna facie the necessity therefor 
will lie on the alienee. 


—"R. Jlohanund Mondul v- Mafur Mondul, 26 C. 820»3 C.W.N. 770.—A de 
facto manager of an infant's 'estate has. in case of necessity or for the 

1899 benefit of the minor, power to sell his property. 

-R. Haribar Ojha V. Dasaratbi Misra, 1 C.L.J. 408 = 9C.W.N.636 = 330.257.— 

A sale of immoveable property by a Hindu widow without legal necessity 

1905 is void at her death and not simply voidable. The reversionary heir need 
not sue to set aside the document, within three years, before he can 

recover the property. 

-Appl. Dayamaci Debi v. Srinibash Kundu, 33 C. 842.—As regards the 

management of the estate, a Hindu widow’s power is no less than that of 

1906 the manager of an infant's estate, and the reversioners cannot set aside a 
permanent lease made by her for the benefit of the estate and found to be 

beneficial to the reversioners themselves. 


-R. Abhiram Pal V. Mukunda Lai Dutt, 6 C.L.J. 542-—Even though the power 

of the guardian of a minor is a limited and qualified power, he would be 
1906 justified in creating a charge on the minor’s property, if he acts as a 
prudent owner in order to save the estate. In this case, the natural guar¬ 
dian of an infant was held justified in joining with the male members of the family to. 
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B*gwaa D.S, 6 C L.J. «2= 

tL sZt'^ rll th,t. in the matter of the eompromiee, 

the SWntf anted honestly and with dne caution; what he did was noi 

oniy not iraprondent management, but was distinctly beneficial to the 

A t agreement are binding on the debutter estate in 

the hands of the successor of the original Shebait. 

R. Rai Radha Kissen n. Nauratanlal. 6 C.L.J.490 (513).-Where thedispute is 
.etween the mortgagee-auction-purchasar on the one hand, who rnay be 
1907 supposed to have personal Iroowledge of the transactions and thesurround. 
ofb«r », circumstances at the time they took place, and the reversioner on the 

^r. who was an infant at the time of the transactions and who has no personal know- 
ledge whatever of the condition of the family when the loans are alleged to have been 
advanced, the burden of proof is upon the mortgagee to establish the validity of the 
transactions which form the foundation of his title. 

R. Dursun Singh ti. Durbijoy Singh. 9 C L.J. 623.-See the same 

all *s O T O 


1909 


P. 


1909 


P. 


1909 


1911 


R. 


case at p. '218, supra 

Rajani Kantao. Abinash Chandra. 2 Ind. Cas. 366.-It is necessary for the 
mortgagee from the guardian of a minor to prove that there was legal 
necessity, which ho can show by proof of actual pressure on the estate of 
danger to be averted or of the benefit to be conferred upon it by the Jokn. 

Kamal Krishna Kundu u. Kedac Nath. 10 C.L.J. 617=3 Ind. Cas. 34 — 
Courts must look to the essential justice of the case, and substance and 
merits, and not matters of form, are to be kept constantly in view. 

Sham Chandra v. Godadhar, 13 C.L.J. 277=9 Ind- Cas. 377.-Arbiole 44 
Limitation Act. applies not only to cases of alienation by statutory 
guardians of the property of their wards, but also to those by de facL 
guardians as well. 


1911 


1911 


Relied upon. Jaohabi v. Balbbadra, 16C.W.N. 793 = 10 lad. Gas. 350 —A 
person dealing with a Hindu widow is bound to make bona inquiries 
into the necessities of the transaction and to honestly satisfy himself that 
it was in the particular instance for the benefit of the estate. 

-R. Ramji Ram v. Balig Bam. 14 C.L.J. 188 = 11 Ind Gas 4 R 1 

(490). 

MADRAS. 


1863 
-F. 

1865 


-P. Tandavataya Mudali v. Valliammal, 1 M.H.O. 398 

Vadali Ramakrishoama v. Manda Appaiya, 2 M.H.O. 407.—It lies upon 
the purchaser to give some reasonable account of the need which existed 
for the sale of the minor’s property. 


_0. Ohidambata Betti v. Kattamma Nacchiyar, 3 M.H.C. 280.— In a suit in 

which it was sought to charge a zamindari with debts contracted by 
1866 persons who were at the time usurpers in wrongful possession of the 
zamindari, solely on the ground that the documents evidencing the loans 
recited that they were for the purpose of discharging the kis^ due to Government held 
that, in evidence on behalf of the creditor as to the oirouaMitUces 
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in which the transactions were bad with the usurping zamindars in possession, and 
owing to his failure in any way to connect loans made to them with the debts contracted 
by the former and lawful zamindars, the suit should be dismissed. 

1870 -R. Arbuthnot V. Oolaguppa Chetty, 5 M-H.C. 303. 

-Expl. Saravaoa Tevan V. Muttayi Ammal, 6 M H.C. 371 (379).—A managing 

co-parcener has not the capacity to alienate or charge the share of his 

1871 minor co-parcener in immoveable ancestral property, except for the 
purpose of providing for some family need or the performance of an in¬ 
dispensable religious duty or except the alienation or charge be for the benefit of the 
joint estate. And in every case to which the rule is applicable, the onus of showing, 
either by direct or presumptive proof, a prima facie case in support of the existence 
of the condition necessary to give the legal capacity to make the disputed disposition, 
lies upon the party claiming to have acquired uuder it a title to the minor’s share 
of the property. 

-F. Ratnam v. Govindarajulu, 2 M. 339 (342).—Where the discretion vested 

in the manager is exercised bona ^ide and for the benefit of the estate, 

1877 which benefit has been enjoyed by the family, the discretion ought not 
to be narrowly scrutinized. This was a case of improvements made to 
the family house by loan raised by the manager. 

_R. Kotta Ramasami Chetti v. Bengari Seshama Nayanivatu, 3 M. 148.— 

“ To entitle a creditor (obtaining a charge on the corpus of the estate of a 

1881 Paulegar, who is in possession of the PauHem as an impartible estate) to 
the security of the estate, proof of imminent pressure or danger of loss or 
of such close inquiries as to the position of the caste and the immediate oicoumstanoes 
of the pressure or apprehended danger as to satisfy a reasonable and prudent mind of 
the truth of the alleged pressure and impending danger should be given.” 

-—R. Ponnappa Pillai u. Pappuvayyangar, 4 M. 1 (34) (F.B.), for the position 
that the manager for an infant might, after the father’s death, charge 

1881 the father’s debt on ancestral property by virtue of the son’s pious 
obligation, and the pious obligation U really a legal duty according to the 

text of Hindu Law. 

-R. Jbid.,p. 64.—The obligation of the son to pay the father’s debt is an 

incident of the heritage, and being incident to the heritage it must subsist 
from the inception of the son’s interest. 

_R. Gangulu «. Ancha Bapulu, 4 M. 73 (F.B.).-Sees the ame case under No. 

1881 201, supra. 

-R. Subramaniyayyan v. Subramaniyayyan, S M. 125 (126) (F.B.), on the 

1882 same point as in 4 M. 1 (34) noted, supra. 

-R. Kunhali Beari u. Keshava Shenbaga, 11 M. 64.— Bee the same case under 

1887 13 C. 21 tP.C.), No. 205, supra. 

-R. Ramasami Nadan v. Ulaganatha Goundan, 22 M. 49 (61) (F.B.).—It being 

the pious duty of a son to discharge his faiher’s debts, ancestral property 

1898) in which the son acquires an interest by birth is liable to the father s 
debts. 

R. Dampanaboyina Gangi v. Addala Ramaswami, 28 M, 786 (742). 


1902 
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R. Vidyaputna Tirthaswami v. Vidyanithi. 27 M. 435 (461).—Re : the efiect 
of applying to zamindars and pollgars the law regulating the powers of 
1904 managers of Hindu families. 

R. Daivasigamani Pandarasannadbi v. Kuppusami, 17 M.L.J. 40.—Heads 
of mutts cannot exceed the powers of a limited owner under the Hindu 
1908 law with regard to their dealings with property in their enjoyment as 
such heads. 

-R. Kameswatau. Veeracbarlu. 20 M L.J. 855=9 M.L.T. 26=:(1910) M.W.N. 

649«8 Ind. Cas. 199,—The marriage of a junior member of a co-parce- 
1910 nary body is a family purpose. Where it is reasonably necessary on the 
part of a prudent manager to borrow money for expenditure on such 
marriage, the transaction will bind the co-parceners. 


-R, Maharaja of Bobbili V. Kaminayani Bangaru, 9 H.L.T. 169 = (19ll) M.W.N. 

101 =21 H.L.J. 593 = 8 lad. Cas. 860.—The lender, to entitle him to obtain 
1910 a decree, has to show that he made reasonable enquiries as to the neces¬ 
sity for the loan, which originally must bo something more than the 
mere representations of the borrower, though such representations are generally suffi¬ 
cient to shift the onus from the lender to the person impeaching the debt or alienation. 

--F. Devasigamani Paodara Sannadhi v. Palaniappa Chettiac, 9 H.L.T. 83 = 

(1911) 2 H.W.N. 154 = 20 U L.J. 969 = 9 Ind. Cas. 281.—A permanent 
1910 lease of temple properly at a fixed rent is invalid, except on special grounds 
or circumstances of necessity. 

-R. Sinnaebami V. Ramaswamy Cbebtiar, (1911) 2 H.W.N. 939=10 H.L.T. 

463.— Phillips, J.:—When a lender is dealing with a borrower who is not 
I 1911 absolute owner of the estate mortgaged as security, it is incumbent on 

the lender to satisfy himself by a reasonable enquiry that the loan is for 
the benefit or the interest of the estate. But it would be unresonable to require such 
proof from one not an original party, after a lapse of time and enjoyment and apparent 
acquiescence. The recitals in the bond are evidence as to the necessity of the loan and 
may in particular circumstances throw the onus of proof on the other side. 

BOHB&Y. 


_Babaji V. Ramsbet, 2 B.H.C. (A.C.) 23.—A Hindu son sued for himself 

and on behalf of bis three infant brothers to set aside a sale of ancestral 
1865 land made by the father without plaintiff’s concurrence, ife/d that the 
onus of proving that tbo payment of the debts for which the laud was 
sold was not a common family necessity lay on plaintifi. 

__Gano Bhive u* Kane Bhive, 4 B.H.C. (A,C.) 169.—If the lender lends 

the money after reasodable equity and bona fide believing it will be 
1887 properly expended, be is not bound to see to the application of it. The 
rule is the same whether all the members of the family are adults or 


minors 


R. 


Kashinath t>. Dadki Woman, 6 B.H.C. (A.O.) 311 (213). ■ A patty claim¬ 
ing immoveable property by virtue of an alienation by n Hindu widow 
during her son’sminority is bound, whether he bea plaintiS <nra defend^:-. 
ant, to prove that be made reasonable inquiry, and that he in good faith 
believed that such oiroumstances existed..as would justify the widow in alienating her 

son’s estate. 


1669 


• to 
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1873 -R. Nasir Bin Abdul u. Dayabhai, 10 B.H.C. 300 (804). 

_P. Narayanacharya v. Narso Krishna and another, 1 B. 262.—Under the 

Mibakshara and the Mayukha, the son takes a vested interest in ancestral 
1876 property by birth ; but that interest is subject to the liability of payment 
of the ancestor’s (father’s and grandfather’s) debts. 


_R. Lallubbai Bapubhai v. Mankuvarbhai, 2 B. 388.—The powers of an exe¬ 
cutor, being analogous to those of the guardian of an infant heir, are 
1876 limited and qualified, and a stranger dealing with an executor cannot 
succeed in taking the estate from the executor under an alienation, unless 
he satisfies himself, by reasonable enquiry, that it \v.as justified by the directions con- 
tained in the will or by the necessities of the estate; see also 22 B. 1 (10) on the same 

point. 

_R. Lakshman Bhau Khopkar v. Radbabai Govindrav and Bahiru, 11 B. 609 

1887 (618), as to burden of proof as to necessity. 


1894 


189S 


1900 


_R. Chintamanrav Mehendale v. Kashinath. 14 B. 320.—The power of the 

father, as representative of the family, to bind the son’s interests in the 
1889 family, except in special cases, being judicially recognized, the onus of 
establishing the existence of those special circumstances necessarily lies on 
the SODS for the purpose of defeating his creditor's remedies against the ancestral estate. 

_R_ Maharana Sbri Ranmal Singji v. Vadilal Vakbat Chand, 20 B. 61.- A 

minor cannot be bound personally by contracts, entered into by a guardian, 
which do uot purport to charge his estate. 

R. Davalava w. Dhamaji Dhondo, 20 B. 338 (343).—See the same case under 
No. ‘205, supra. 

R, Johatmal v. Eknath, 3 Bom. L.R. 322.—See the same case under No. 202, 
supra. 

■R. Sakrabhai t). Maganlal, 3 Bora. L.R. 738=26 B. 206 (F.B.).—The trade 
debts properly incurred bya Hindu widow on the credit of the assets of the 

1901 business to which she has succeeded as the heiress of her deceased hus¬ 
band are recoverable after her death out of the assets of the business as 

against the reversioners who succeed thereto, even in the absence of a specific charge. 

_R. Dalibai y. Gopibai, 26 B. 433 (436) = 4 Bom. L.R. 105.-It is only when 

there has been at the time of the loan due enquiry as to the necessity for _ 
it that the lender can obtain a charge over the minor’s property. 

——R. Nathaji y. Sitaram, 4 Bom. L.R. 587, see the same case under Nos. 201, 

1902 202, siirpa. 

_R. Jai.Mdhiiri» V. Ananth, 32 B. 386 = 10 Bom. L.R. STO.-Documont. 

executed in the mofussil come within the statement of the Privy Counoil-. 
• 1968 in Hauuman Prasad’s case that “deeds and contracts of the people of 

. . India ought to be liberally construed. The form of expression, the literal 

sense, is not to be so much regarded as the real meaning of the parties which the 
transaction discloses." 

_R^, Tebilram v. Kashibai, 10 Bom. L.R. 403 = 33 B. 83=1 Ind. Oai. fiM 

1908 As to the construction o! document in this case. 


1902 
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-^R. RaghuDSthji u. Bank of Bombay, 11 Bom. L.R. 258=*34 B. 72 = 2 lod. 

Caa. 173.—A member of a co-parcenary trading firm of a joint Hindu 
1909 family signed some promissory notes in the name of bis ancestral firm. 

These promissory notes were really intended to accommodate a friend and 
were without aoy consideration and advantage to the firm. The other member of the 
firm was a minor. The plaintiff was an endorsee for value in good faith : held that 
the minor member also was liable on the promissory notes, but only to the extent of 
his share in the firm and nob personally or apart from his share in the firm. 

ALLAHABAD. 

_B. Chamaili Kunr v. Ram Prasad, 2 A. 267 (270) (F.B.).—In determining 

whether a son is bound by an alienation of his father, the Court ought to 
1879 have regard to the nature of the debt for which the alienation is said to 
have been made, and if it finds that it was for an immoral purpose that 
it was made, the alienation could not be upheld even to the extent of the father’s share 
and the son could recover the property as joint family property ; Pearson, J., dissenting, 

_R. Indar Kuar «. Lalta Prasad Singh, 4 A. 532 {539)=2 A.W.N. 133.—A 

creditor, Chough bound to enquire as to necessity, is uoC bound to see to 
the application of the money borrowed. 

Hanuman Singh v. Naoak Chand, 6 A. 193 (197).—The burden of proof of 
necessity varies according as the creditor or the heir could be expected to 
have batter knowledge of the transaction connected with the loan, and 
lies ^ima facie on the creditor to make out his title to a portion larger 
than the share of bis debtor. Proof of extravagance, generally, is not sufficient. 

_Makund v. Sarabsukb, 6 A. 417(4l9)=4 A.W.N. 144.—The omission of 

a guardian co describe herself as such in a deed of sale is immaterial, if it 
otherwise appears clear that the sale was made of the ward’s property and 
that the guardian acted as guardian. 

Lai Singh v. Deo Narain Singh, 8 A. 279 (281).—A creditor might be 
expected to prove the circumstances of bis particular loan, though not the 
antecedent economy or good conduct of his debtor. In this case it was 
also held that, where the sale or mortgage by the father is for ready 
id (jowD, the vendee or mortgagee must, in a suit by the sons to avoid the sale 
*°°mottgage prove that he made reasonable and fair enquiries as to the necessity for 
the transaction and that he was satisfied that there was such a necessity as to validate 

* Jamna v. Nain Sukh, 9 A. 493 = 7 A.W.N. 116.—This was a suit on a 

hypothecation bond executed by a father. The sons were made parties to 
the suit and the creditor sought relief against the whole of the mortgaged 
property including the son’s share. The creditor did not prove that he 
asonable enquiries as to the necessity for the loan. Nor was it proved by the 

\hat the debt bad been contracted for immoral purposes. Held, the burden of 
sons necessity or that he (creditor) made reasonable enquiries lay on him, 

^'nd^^he having failed to adduce such evidence, the suit was dismissed. 

’_Bhawani Bakbsh v. Ram Dai, 13 A. 216.—The mortgagee from a Hindu 

father obtained a decree against the latter and proceeded to execute the 
decree against the Whole property including the shares of the sons ; the 
latter sued to have their shares exempted on the allegation that the debt 
traoted by the father for immoral purposes. Held, the burden lay on the 

pi” nta. to 
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1897 


1906 


Hindu law {joint FAMrLY)-(Ct>»itn«£d}. 

6. —(Powers of Manager)—(Cort(wj«d). 

R. Lachman Das v. Khuonu Lai, 19 A. 26 = 16 A.W.N. 183 (F.B.).-See 

1896 same case under No. 205, supra. 

R. Kandhia Lai v. Muna Bibi, 20 A. 135.-A lender advancing money to the 

property of the minor, 

1897 must make reasonable enquiries as to the necessities for the loan, or at 
least, after due enquiries, must be satisfied of the existence of such 

necessity. If he makes such enquiries and entertains such belief, he may have a remedy 
against the minor’s estate, even though the money borrowed has not been spent for the 
necessities put forward to him, at the time when he advanced his money. 

~ R. Parshottam Gir n. Dat Gir, 23 A. 296 (311) = 23 A.W.N. SO.-With the 

°^^^****°° which come under the operation of the Bombay Act II 

1903 of 1863, there is no absolute prohibition against the alienation of the 
endowed property by the manager for the time being, but, on the contrary, 
for the necessary purposes of preserving or maintaining the endowment, alienation of 
the endowed property by the manager is lawful. 

Applied. Maharaj Singh 1 *. Raja Balwant Singh, 28 A. 508 = A.W.N. (1906), 

274.-The principles laid down in 6 M.T.A. 393 apply 

1906 equally to fathers when managing property governed by the Mitakshara 
Law. 

D. Ambika Pratab Singh v. Dwarka Parshad, 30 A. 95=4 A.L.J, 795=A W 
N. (1908). 29.—Where a Hindu widow adopted an adverse attitude against 

1907 her husband’s adopted son, and executed a mortgage in collusion with 
the mortgagee, not as guardian of such son but in her own right, held 

that the mortgage could not be enforced against the son to the extent of a debt which 

was not a charge on the estate, merely on the ground that the estate was benefited by 
the payment of such debt. 

Relied upon. Chandradeo Singh v. Mata Prasad, 6 A.L J. 263=31 A. 176 
(F.B.) = 1 Ind. Cas. 479.—Where a plaintiff claims under a deed executed 

1909 by a member of a joint Hindu family, alienating the family property, the 
onus lies upon him to prove the existence of circumstances, which alone 

under Hindu Law would justify the alienation, that is to say, ‘ legal necessity ’ or pious 
purpose. 

-R. Dhanvanta n. Banarsi Lai, 6 Ind. Cas. I91.-The manager of a joint Hindu 

family executed, on his own behalf and on behalf of his minor nephews, 

1910 a sale-deed in respect of the joint property to pay off some antecedent 
debts and also some Government revenue. The purchaser happened to be 

the wife of the mortg.ageo whose mortgage debt the sale-deed purported to pay. The 
minors brought the suit to set aside the sale: held, that the purchaser was under the 
circumstances bound to prove that the mortgages, for the payment of which the sale- 
deed was executed, were of a character binding upon the minors. 


1907 


1910 


1911 


1911 


1903 


R. Dalganjan Singh «. Parsidh Narain, 11 Ind. Cas. 202. 
Baran Deo Rai v, Rup Narain Rai, 11 Ind- Cas. 664.-The mere payment 
of a previous debt is not a sufficient inquiry within the meaning of the rule 
in the case of Hanumau Persad. 

CENTRAL PROVINCES. 

Jago V. Oodal, 4 N.L.R. 20.—An alienation by a Hindu step-motbei as 
guardian of her step-son’s estate will bind him, if justified by necessity or 
if it is for bis benefit. 
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HINDU LAW (JOINT FAMILY)-(Contm««d). 

-6.—(Powers of Manager)— {Continued). 

• R. Jiiganath Pra^^had u. Balichand, 4 N.L.R. 187 (190).—As to the coos- 

1908 traction ot a deed with regard to rate of interest. 

-Appl. Ragho w. Saddoo, 5 Ind. Cag. 428 = 6 N.L.R. 6 .—The P.C. case in G 

M.I.A. 393 governs also the decision of the question whether a surrender 

1909 of an absolute occupancy holding belonging to a minor by the guardian is 
binding on the minor. 


OUDH. 

-R, Musummat Bhagana v. Barjori Singh Das, 1 O.C, 30 (36).—The real 

existence of an alleged sufficient and reasonably credited necessity is not a 
1898 condition precedent to the validity of a mortgage by the guardian, and the 
amount of proof may vary according to the circumstances of each case. 


-R. Hazari v. Lallu, 7 O.C. 181.—A sale or mortgage of or other dealing 

with a minor’s estate by a de facto and natural guardian is not a nullity. 
1904 It is not void but only voidable, and only the minor or his representatives 
can ratify it or avoid it; and the same is the case with a certificated 
guardian who deals with his ward’s estate without the sanction of the Court. 


_R. Basdeo Ban u. Sri Krishan Gir, 13 O.C. 79 = 5 Ind. Cas. 1008.—The powers 

of a manager of the property of a charitable or religious institution are 
1910 the same as those of a manager for an infant heir. When property 
belonging to such an institution has been alienated by the manager, the 
burden of proving necessity for the alienation lies upon the alienee. 


—-R. Sheo Darsham Lai v. Bheo Bhajan. 14 O.C. 189 = 11 Ind. Gas. 685-— Held, 
that the rule of construction that, if there be two clauses or parts of a deed 
1911 repugnant the one to the other, the first shall be received and the latter 
rejected unless there be some special reason to the contary, is subject to 
the general rule that every document must be construed as a whole. 

R 3__Por farther notes, see under ISSUES, No. 1, infra. 


(221)_ Bond by widow during her adopted son's minority — Recog¬ 

nition by the son of the validity thereof on attaining majority. 
(1861) A bond, executed by a Hindu widow and guardian of an adopted 
son during his minority, the object of which was, first, to pay 
off a debt due by her deceased husband, charged upon the Zemindary, 
and next to discharge certain debts contracted by her in the manage¬ 
ment of the Zemindary, the validity of which was recognized by the 
adopted son after he became of age, upheld : without determining the 
stion raised of the power of a Hindu widow, as guardian of a minor, to 
create a charge on the Zemindary during the minority of her adopted son. 
nu.**-,, nohim Camara Vencatachella Reddyar v. Ran^asamy Streemuth 

r .Tinhadoor 4 W.R. 71 (P.C.) = I Sar.785=I Suther. 

Iyengar Bahadoor 


BOMBAY. 

_^R. Succaram Morarji v. Kalidas Kalianji, 18 B. 631 (639).—A 

blanager of an infant has power to alienate the family estate in cases of 
18W Btrict neoeeaity. 
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-6.—(Powers of Manager)—(Con^inweii). 

CALCUTTA. 

Gppalnaraio Mozoomdar v. Muddomutty, 14 B.L.R. 21 (46). 

(222)- Poiver of executor, binder a will, to charge a Zemindaru A 

Hindu testator, by his will, empowerd his executor and guard- 

(1861) ian of his infant children, who was also manager of his 
Zemiiidary, to charge the same for payment of debts and 
advances during his children’s minority, and directed that when the 
children came of age they should repay the amount raised. The execu¬ 
tor borrowed of a banking firm money for payment of Government 
revenue, and gave bonds charging the Zemindary with the sums so 
borrowed. On the children coming of age they executed a kistbundy, 
for repayment by instalments of the amount then due. This instrument 
they afterwards repudiated and, on a suit being brought against them 
by the lender upon the kisthimdy, in defence they not only denied the 
existence of the bond, but charged the lender with fraudulently colluding 
with the executor in obtaining the loan, and granting a lease to a nominee 
of the lender at an inadequate rent. Held, 

first, that the executor had power under the will to charge the 
Zemiiidary with advances made for the purposes of the Zemindary ; 

secondly that, as a question of fact, the kistbundy was established; 

thirdly, that the remedy of the defendants was to have instituted a 
suit against their guardian for an account, charging collusion between 
him and the lender, so as to investigate the transactions which had taken 
place, and ascertain what was the amount due. Golaub Koonwurree 
Bebee V. EskanCkunder Ckowdhoorec ... ... 2 W.R. 47(P.C.)= I 

Sar. 804=1 Suther. 443 = 8 M.I.A. 447. 

CALCUTTA. 

Note. R. Kumata Asima Krishna t». Kumara Kumara Krishna, 2 B.L.R. 

1868 11 (45).—As to the rarity of genuine wills of Hindus altering the 

succession. 

(223) - Enjoyment of lands as seer— Payments — Limitation Act 

XIV of 1859, S. 1. cl. 13 — Adverse possession. Plaintiffs 
(1873) sued for a partition. The defendants pleaded limitation under 
cl. 13, S. 1 of the Limitation Act XIV of 1859. The evidence 
showed that the two contending families were originally joint; that a 
long time before the present suit, the plaintiffs’ ancestors got some lands 
(not corresponding in extent to the share which the plaintiff would have 
got, if there had been a partition) from the ancestors of the defendants by 
way of seer and since then began to live separately upon the income of 
the land so got. It appeared, also, that there was a family custom 
obtaining in the family, different members thereof living separately on tho 
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HINDU LAW (JOINT FAMILY)-(Confm«ed). 

-6.—(Powers of IAanager)—iGontintud). 

iDOome of lands similarly given bhem as seer, the evidence pointing that, 
from time to time, the extent of the seer lands was increased according to 
exigencies. There was such an increase, at one time, to the lands given to 
the plaintiffs’ branch. The plaintiffs were proved to have been in possession 
and enjoyment of such seer lands up to the date of the present suit. 
Whereas, on these facts, the plaintiffs contended that the enjoyment by 
them of the profits of the seer lands in their possession was in lieu of 
money-payments by the head of the family in respect of their shares of 
the joint estate and that, consequently, such enjoyment preserved their 
rights to partition from being barred by limitation, the defendants con¬ 
tended that the plaintiffs accepted the seer lands by way of partition, in 
lieu of the shares to which they would have been entitled, that their 
(defendants’) possession of the remaining lands, since the allotment to the 
plaintiffs, was adverse to the plaintiffs and that, consequently, the plaint¬ 
iffs’ suit was barred by limitation. Held, looking to the custom of the 
family, the plaintiffs’ holding of the seer lands was not inconsistent with 
their rights to partition and that, notwithstanding the plaintiffs’ enjoy¬ 
ment of such lands, the family was a joint and undivided one; that the 
proceeds of the seer lands were substantially payments by the defendants 
within the meaning of cl. 13 of S. 1 of Act XIV of 1859 and that, there¬ 
fore, the suit was not barred. Runjeet Singh v. Koer Gujraj Singh 

1 l.A. 9 = 3 Sar. 304 = R. and J.’s No. 26 (Oudh). 

MADRAS. 

NOTBS,^-R. Vitla Butten v. Yamuoamma, 8 M.H.G. 6 (11).—A co-parcener 

can dispose of his inlerest in Che joint family property before partition. 

1874. But be cannot, before partition, convey away as his interest any specific 
portion of the joint property. 

ALLAHABAD. 

_.R, Sarabjit Partab v- Indarjit Partap. 27 A. 203 (226) = A.W.N. (1904), 244. 

1904 —As to the resumability of lands granted for maintenance. 

(224)- Joint family in Oitdh—Ostensible owner — Presumption — 

Eights of sharers—Burden of proof. Under the custom of 
the country one share-holder represents the family before the 
Government and manages the estate. It is by no means a 
general practice to give each sharer an account of bis share of his profits 
at the close of the year. No safe inference against a share-holder can be 
made from the omission. It was very frequently the case for acknowledg¬ 
ed sharers to take only a suflBoient sum for their own expenses, but this 
involved no relinquishment of their rights nor did any cause of action 
arise until some quarrel took place between the parties. There is therefore 
a legal presomption in favor of a grandson claiming against another 



950 
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— 6.—(Powers of Manager)—(Co»i<intf<'d), 

grandson, and the on2t.5 of proof should properly be placed on the one claim¬ 
ing to be sole possessor contrary to law and custom. Sheo Bakhsh 
Singh V. Kaika Bakhsh ... ... R.andJ.’sNo. IS(Oudh). 

(225) - Mitakshara—Power of a member of a joint family to alie¬ 

nateSelf-acquired immoveables—Construction of words of a 
(1898) sanad granting an absolute estate of inheritance—Change of 
ancestral character of immoveables—Mortgage and foreclosure — 
Bona-fide re-acquisition for value by mortgagor’s descendant. A father 
being a member of an undivided family subject to the Mitakshara, can 
exercise full power of disposition at his own discretion over immoveables 
which he has himself acquired, as distinguished from ancestral property. 
The immoveables alienated by a father’s gift, disputed by his son, partly 
consisted of zemindari rights in villages which had been, at one time, 
ancestral in the family, but had been transferred to satisfy the debts of 
an ancestor, and had been acquired back by his descendant, the donor. 
As to one of these villages, the Courts below had differed whether it was 
self-acquired property in the donor’s hands. It bad been mortgaged by 
the ancestors: and the mortgage had been foreclosed under Regulation 
XVII of 1806, before having been re-acquired by the donor. That the 
foreclosure and re-acquisition were genuine were facts found upon evi¬ 
dence, including that of prior concurrent decrees maintaining the fore¬ 
closure as between other parties. Held, that; the re-acquisition was not 
a redemption of an estate inherited from an ancestor, and merely 
encumbered; but that the once ancestral character of this village had 
been destroyed by the foreclosure. Like the other villages alienated by 
the father’s gift, it was self-acquired by the donor. Other immoveable 
property comprised in the gift consisted of a malikhana payable out of 
other villages conferred upon the donor by a Government sanad granting 
a maufi on seven villages to him for life, and declaring that the 
zemindars who now pay the revenue, will pay it to him, and after him 
they shall ever pay ten per cent, as malikhana allowance to his heir after 
the deduction of Government revenue for generation after generation.” 
Held that the grant of the malikhana was absolute to the one grantee : 
that there w6i*e not two gifts, one for life to the grantee, and the other 
a distinct gift after his death to the person who should then be his heir. 
The malikhana formed part of the grantee’s heritable property, and was 
self-acquired. Held, also, in reference to the High Courts Act, 1861, 
in which no time is mentioned for the appointment of an acting Judge 
on the occurrence of a vacancy, that such an appointment could not be 
questioned on the ground of its not having been made until after a period 

alleged to be unreasonable. Balwant Singh v. Eani Eishori 

20 A. 267 = 25 I.A. 54 = 2 C.W.N. 273=7 Sar. 279. 
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HINDU LAW (JOINT FmUjY)-(Continued). 

-6.— (Powers of Manager)— (Continued). 

PRIVY COUNCIL. 

Notes. Cods. Sri Balusu Gurulingaswami v. Sri Balusu Ramalakshmamma 
and Radha Mohun v. Hardai Bibi, 22 U. 398 (415) (P.C.)=9 M.L.J. 67 
1898 (77)=21 A. 460=1 Bora. L.R. 226.—Great caution should be observed in 

inlerpretiog books of mixed religion, morality, and law so that religious 
precepts and injunctions, whether on the question of alienation or adoption or any 
other subject which were intended to appeal to the moral sense, may not be wrongly 
supposed to have the force of legal rules. 


• CALCUTTA. 

-R. Rameshwat Prosad Singh v. Lachmi Prosad Singh 31 C 111 (128) =7 C 

1903 W.N. 688. 

1910 -R. Bhagawat Prasad «. Murari Lall, 15 C.W.N. 524 = 7 Ind. Caa. 427 

-R. Subba Reddi v. Doraisami Bathen. 16 M.L.J. 491 (493).—Pgr Subrah- 

mania Ayyar, J. {Moore, J., dissenting),—h father can validly will away 
1906 his self-acquired property even as against his male issue; but considering 
the extreme importance attached to the existence of male issue by every 
Hindu on religious and other grounds, and the unlikelihood, as a rule, of a Hindu father 
contemplating the total disinheritance of his son even with reference to his self-acquired 
property, it would be reasonable to lay down that, when a male issue is born to the 
testator subsequent to the making of the Will, the Will may be considered to be 
revoked. 

-R. Nana Tawker V. Ramachandra Tawker, 5 U.L.T. 67 (69)=32 M. 377 = 2 

Ind. Cas. 519.—Although a father has a full power of disposition over his 
1909 self-acquired property, moveable or immoveable, the son has a right by 
birth under the Mitakshara in the property of the father whether ances¬ 
tral or self-acquired. This being so, the succession to the self-acquired property of the 
father would, when there is an undivided son, be by survivorship rather than by inherit¬ 
ance. and he who took by survivorship would exclude those, such as divided sons, who 
could only take in any case of inheritance. 

• -R. Anivillah Sundaratamayya V. Cherla Sitamma, 9 H.L.T. 469=2 H.W.N, 

422 = 21 H.L.Ji 096 (704) = 10 Ind. Cas. 66.—The Privy Council having 
1911 decided that there is nothing in the circumstances of the eelf-acquieition 
being immoveable to prevent its free disposition by the acquirer, all thetoxts 
that may be cited in support of the son’s right of interdiction against the disposition by 
the father of immoveable property especially, must bo treated as no longer of any binding 
authority. 

ALLAHABAD. 

—-R. Asharfi Kunwar v. Rupchand, 30 A, 197 (224)=A.W.N. (1908). 79=5 
A.L-J. 200.—Adoption is a secular institution among the Jains, and the 
1908 onus of proving the existence of any restriction upon adoption in the case 
of the Jains such as prevails amongst Hindus proper, is upon the person 
making the assertioDi 

PUNJAB. 

--R. Sohan Lai v. Labhn Ram, 150 P.R. 1907.—A Hindu father is competent 

to alienate bis self-acquired properly in any way he chooses even to thepre- 
1907 judioe of the son’e right of saocession ;and the son is not entitled, under 
Hindu law, to control his father’s power of disposition. 


k 
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HINDU LAW, (JOINT FAMILY)—(Coniwued). 

-6.—(Powers of Manager)—(CoTiiintted). 

-R. Nihal Devi u. Kishore Chand, 142 P.W.R. 1910 = 97 P.R. 1910=8 Ind, 

1910. Cas. 999 (1036).—As to the plenary powers of disposition of self-acquired 
property. 

(226)- Mitakshara school—Joint family — Karta's power to mort¬ 

gage family property on behalf of minor member, if affected by 
(1903) appointment of guardian for minor—Guardian for property of 
such minor, if should he appointed — Minor's Act (XL of 1858), 
—Guardian and Wards Act (VIII of 1890), Ss. 29, 30—Minority 
under Indian Majority Act {IX of 1875), S. 3, claim of—Burden of proof 
—Costs to successful appellant where appeal not prosecuted with diligence. 
A guardian cannot properly ba appointed in respect of the infant’s interest 
in the property of an undivided Mitakshara family. 

The Karta of an undivided Mitakshara family, with the concurrence 
of the adult members of the family, can mortgage family property for 
family purposes in case of necessity, so as to charge the property as 
against all members of the family. 

Where a Hindu sought to be exempted from liability under a mortgage- 
bond, executed by him after attaining full age according to the general 
Hindu Law, on the ground that he was still a minor under the provisions 
of S. 3 of Act IX of 1875 : 

Held that it was for him to show that a guardian had been appointed 
for him during his minority by Court. 

Only such costs would be allowed to a successful appellant as be 

would have incurred if he bad prosecuted his appeal with due diligence. 

Gharib-ul’lah v. Khalak Singh ... ... 25 A. 407=7 C.W.N. 

681 =5 Bom. L.R. 478 = 8 Sar. 485 = 30 I.A. 165. 

CALCUTTA. 

Notes.- F. Ram Avtac Siogh v . Cbowdhuri Nursingb Narain Singh, 3 C.L.J. 

12.—A mortgage of the property of a joint Hindu family governed by 
1904 the Mitakshara law, by the karta of the family who happens also to bo 
the certified guardian of a minor member of it, is not invalid because it 
is made without leave obtained from the Court. 

1907 -Harihac Pershad v. Bboli Persbad, 6 C.L.J. 383 (394). 

_K, Harihar Pershad Singh e. Mathura Lai, 12 C.W.N. 598 = 35 C. 661 = 8 C.L.J. 

258 (259).—Per Mitra, J. —A managing member is the accredited agent 

1908 of the family and can do all acts, beneficial to and necessary for the 
family. The introduction, in this case, of the infant member of the 

family under the representation of the managing member as next friend was merely 
formal,—a matter of procedure—and was not necessary so far as substantive rights 

were concerned. 
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HINDU LAW (JOINT FAMILY)—(Con^intted). 

-6.—(Powers of Manager)—(Coniinwd). 

-R. Jai Nath Jha v. Kamala Nath. 7 lod. Gas. 31.—The two heads (kaclhas) 

of two branches of a joint Hindu Mitakshara family agreed to have a patbi- 
1910 tioQ made, and for the purpose a reference was made to arbitration. One 
karllta executed the deed of reference on his own behalf and as guardian 
of his minor nephew : Held, that the karlha had full power to act as guardian of the 
joint property of himself and his minor nephew and to deal with it for the purpose of 
making the reference to arbitration. 

H&DRAS. 

■-R. Kajikar I^akshmi u. Mara Devi, 4 M,L.T. 462 (463) = 32 H. 139 = 1 Ind. 

Caa. 999.—A guardian of the property of an infant cannot properly be 
1908 appointed in respect of the infant’s interest in the property of an undivid¬ 
ed Mitakshara family. The same principle applies in the case of an 

Aliyasantana family. 

_p Devulapalli Kameshwara t». Polavarapu Veeracharlu, 9 M.L.T. 26=20 

1910 M.L.J. 855 = 8 lad. Cas. 195.—See same case under No. 220, supra. 

BOMBAY. 

_8^ Fazulbhoy v. Sadaiiaod. 5 Bom. L.R. 678 (684).--When a grandfather 

alienates with the consent of his son, that consent binds an after born 
1903 grandson ; but when tho grandson is already in existence and has taken a 
vested interest, bis father's consent would not of itself bind him. This rule 
only applies to cases where consent is necessary to validate the transaction, and has no 
anplication bo cases where there has been a justifying necessity or where the lender after 
rwsonable enquiry honestly believes in the existence of such necessity. 

_jj Biodaji V. Mathurabai, 30 B. 152 (158) =7 Bom. L.R. 809.—A guardian of 

the property cannot be appointed for a minor whoso only proprietary 

1908 interest is as co-parcencr with adults in joint family property, but this 
principle docs not apply when all the co-parcenots are minors and a 

guardian of the property is appointed for the whole number. 

ALLAHABAD. 

_Jagrup Koeri o. Ram Suudar Tewati, 6 M.L.T. 249 = 3 Ind. Gas. 339. 

—The nature of the position of Icarta entitles him to do all the nets which 

1909 are necessary for the maintenance and preservation of tho family, and 

there ought not to be any distinction between minor and major co- 

onfih family so far as the question of their consent to a sale for family 
paresDors oi j 

neoeasUy « concerned. 

_Prasad v. Musammat Maharaj Kuar, 7 O.C. 46 (47).—It is settled 

law that, although a guardian may, under certain circumstances, sell or 
gjj. charge his ward’s property, he cannot bind his ward personally by a 
covenant or by auy promise to pay money or damages. 

R Dalipat Singh v. Deputy Commissioner, Sitapur, 12 O.C. 209 Ind. Oas. 

* 660 —Where a lunatic was a member of a joint Hindu family governed by 

the Mitakshara law and was possessed of no property beyond hia rights 
in the joint property of the family, held, that the provisions of Act XXXV 
Id be applied to snob cases, but the interference of the Civil Courts should 
^t^otly'liroited to cases of neglect or ill-usage and to waste or mismanagement of 

the joint property. 

lao 


1905 


1909 


1904 


1909 
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PUNJAB. 

R. Murli I>b:ir r. Hari Lai, l65 P.L.R. 1906.-A Court is not eompeteot to 

guardian of a minor member’s share in the property of a joint 
1906 Hindu family. The minor’.s remedy is by partition, and after partition a 
guardian can be appointed. 

R. Kuri Mdl y. Bhana Mai. 43 P.R. 1909 = 39 P.L R, 1909.-A guardian 
of the property of a minor member of a joint Hindu family should 

1907 not be appointed hy Court in respect of his interest in the property of the 
family. 

R. Ram Kishen y. Beli Ram. 23 P.R. 1910=33 P.W.R. I910.-The status 
of a minor belonging to a Mitakshara joint family places no difficulty in 

1909 the way of appointing a guardian of the person. 

(227) Joi7it MUakshara family—Power to adopt qiven hy will 
loliich faded as to disposition of property—Adoption, validity 

(1907) of—Gift hy sole male member for the time being to daughter— 
Powers of manager if exceed—Provision for daughter—What 
amount su^cient—Pricy Council—Practice—Interference loith decision of 
Courts in India—Partition, suit for—Infant i)ariies—Discretion of Court 

to refuse partition if not beneficial to infants. In a suit for partition on 

behalf of a minor, the principal defendant being also a minor, held, that 

the Courts in India were right in refusing to order partition, on the 

ground that it would not be beneficial to the infants concerned or to either 
of them. 

Where the sole male member, for the time being, of a joint Mitak- 
sbara Hindu family died leaving a will, whereby he authorised the adop¬ 
tion of a son by his widow, and made a certain disposition of the family 
property, and the disposition failed owing to the birth of a son to his 
brother’s widow after his death. 

Held, on a construction of the will, that the power to adopt was not 
a part of the plan for the disposition of the family property and was not 
dependent upon that plan having effect. 

The fact that, on the birth of the son to the testator’s brother, the 
property vested for the time being exclusively in him, was no bar to the 

son subsequently adopted to the testator by the latter’s widow claiming a 
share in the estate. 

A gift of G.P. Notes of the nominal value of Es. 20.000, by the sole 
male member for the time being of a joint Mitakshara family to his 
daughter, was held by the first Court to be not justified by the circum¬ 
stances of the case: but the Appellate Court held the same to have been 
justified, in view, amongst others, of the fact that the estate was large 
and the gift was made out of the iucome and not out of capital. 
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-6.—(Powers of Manager)—{Concluded). 

Heldy that the question belonged to a class, in respect of which the 
Judicial Committee is always unwilling to interfere with the decisions of 
the Courts in India, and no suflBcient reason had been shown why they 
should do so in the present instance. Bachoo Hurkiaaondas v. Mankorehai, 

II C.W.N. 769 = 6 C.L.J. 1=9 Bom. L.R. 646=17 M.L.J. 343=2 M.L.T. 

293 = 31 B. 373=34 I.A. 107, 


(22B)- Joint Mitakshara faniihj—Money lending businefis carried 

on by manafjing mcinhers, other members being interested in the 
(19J0) profits—Suit on loan by managing members only, if lies — 
Parties— Other members joined after time — Limitation — 
Limitation Act, XV of 1S77, S. 22. The managing members of a joint 
Hindu Mitakshara family carrying on a business like money-lending in 
the interests of the family as a whole, may properly be entrusted with the 
power of making contracts, giving receipts and compromising or discharging 
claims ordinarily incidental to the business. 


Managing members so carrying on business may sue on a loan 
transaction negotiated and concluded by themselves, without joining the 
other members of the family who are incompetent to interfere in the 
business of the contract or to give receipt under it. and are merely interest¬ 
ed in its profits. 


Where, in such a suit instituted within the period of limitation, the 
laintiffs, on the objection of the defendants, joined the other members of 
the family as co-plaintiffs, but at a time when the suit if instituted would 

have been time-barred. 


_That the suit was not liable to be dismissed under S. 22 of 

th Limitation Act, the other members of the family not being necessary 
Hies to the suit. Kisken Parshad w. Bar Narain Singh 

321=8 A.L.J. 236=9 M.L.T. 343=21 M.LJ. 378= 13 C.L.J. 345 
" =13 Bom. L.R. 359 = 33 A. 272 = 9 Ind. Cas. 739. 


UADRAS. 

_ f Sheikh Ibrahim Tbaragan w. Rama Aiyer, 21 M.L.J. 508.—A 

^ ' roanaget can himself sue for a debt due to the family without impleading 

the other members of the joint family. 


_Management of bulk of estate by a single member, other 

mbers receiving profits—No adverse possession—See No. 223, supra. 

_Manager of joint family property — whether agent to 

mbers— Position of manager and other members—See Foreigner, 

26 M. 544. 
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—^lUcffit'nnacAj—Son of a Khatri by a Sudra wotiian— 
" Khatrifi"~IiajvooU of Cnitral India. An illegitimate son 

(1857) of a Khn/ri, one of the three regenerate castes, by a Soodra 
woman, cannot, by the Hindoo Law of inheritance, succeed to 
the inheritance of his putative father; but he is entitled to maintenance 
out of his deceased father’s estate. 

So held in the case of a disputed succession to the Uojdom and 
Zemindary of Eummigyer in the Presidency of Bengal, the liajah last 
seized, the putative father, being a Bajpool of the Khatri class. 

—In the case of the Soodra class, illegitimate children being 
Qualified to inherit. 

The Rajpoots of Central India, and in the district where the Bajdom 
of Baninugger is situate, held to be of tlie Khatri class, and that the 
right of succession to the Raj and Zemindary was to be determined by 
the laws and customs of that class. ClmoWya Run M^irdun Syn v. 
Sahuh Purhulad Syn ... ... 4W.R. I32(P.C.)=I Suther. 313 

= 1 Sar. 591=7 M.l.A. 18. 

PRIVY COUNCIL. 

Notes. -F. Roshan Singh v. Balwant Singh, 22 A. 191=4 C.W.N. 853 = 27 1. 

1899 A. 51.—See No, 24S, infra. 


R. 


1904 


R. 


186S 


CALCUTTA. 

Ghana Kanta Jfabanta v, Gereli, 32 C. 479 {482)=2 Ind. Ca8.550 = l3C. 
W.N. 150.—Boib under the Hindu law and under general principles, the 
father of an illegitimate child is bound to provide for its maintenance. 

MADRAS. 

lluthusamy Jagavira v. Vencatasubba Yettia, 2 H.H.C.R. 293 (295).—An 
illegitimate son of a Sudra by a concubine not being a female slave is at 
least entitled to maintenance. 

Coomara YetUppa Naickec v. Venkateswara Yettia. 5 M.H.C R. 405 
(405).—The maiutenance to which an illegitimate son of a zemindar of 
Sudra caste is entitled, is a charge upon the zemindar!. 

Krisbnayyan u. Muttusami. 7 M. 407 (4a).-Tbe term “ Dasi ” includes 
an unmarried Sudra woman kept as a continuous concubine. Although 
the illegitimate son, among Sudras, is entitled to inherit to his putative 
father, he can neither exclude the right of survivorship among, nor succeed 

to, collaterals. 

R. Briudavana V. Radhamani, 12 M. 72 (78).—The illegitimate son of a 


R. 


1870 


•R. 


1863 


1886 


Kshatrya by a Sudra woman is not a Sudra, but of a class higher than 
that of Sudras called Ugra. 

■Relied upon. Subramanya Mudali v. Velu, 7M.L.T. 161 = (1910) H.W.N. 
138 = 20 M.L.J. 350=5 Ind. Cae. 919.—An illegitimate son by an adulterous 
intercourse is entitled to maintenance out of the estate of his putative 
father. So far as the illegitimate son's right to maintenance is concern' 
ed, it makes no difference whether his mother is an unmarried woman or a married 


1910 
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woman. • The maintonaace awarded to the illegitimate sod can be charged against 
the family properties against persons who have succeeded by right of survivorship. 


1875 

1893 



1898 


BOMBAY. 

-R. Rahi v. Govind. 1 B. 97 (108).—See same case under 

No. 232, injra. 

-R. Parvati v. Ganpatrao, 18 B. 177 fl83 ).—Re : the tights of 

illegitimate daughters to maintenaDCC out of the family property. 

Ambabai i>. Govind. 23 B. 257 i2B3).—The illegitimate sons of a Jain of 
the Darsa Poricad caste are not entitled to inherit to their father, but are 
entitled only to maintenance, the law applicable being the Hindu Law 
applicable to the three regenerate classes. 



1908 

all original 
of a Sudra. 


1879 


Bhikyav. Babu, 32 B. 562 i568) = 10 Bom. L.R. 736.—Any expression of 
opinion as to the illegitimate daughter’s position in 7 M-I.A. 18 and 13 
M.I.A. 141 would be extrajudicial, inasmuch as in these cases the Courts 
were concerned only with the claim of illegitimate sons, and the effect of 
texts is that no right of inheritance U recognized in the illegitimate daughter 

ALLAHABAD. 

_R. Sarasuti n. Mannu, 2 A. 134 (136).“*Illegltimato sons of 

Sudtas are entitled to inherit as heirs. 


1884 


F. Hargobind Kuati u. Dharam Singh, 6 1. 329.—Illegitimate sons of any of 
the three regenerate classes are entitled not to inherit but to mainto* 


nance. 


U g ,._pop further notes, see under CASTE, at p. 209, supra. 

^ 232 )_ -Right of illegitimate son to maintenance — Sndras — Main¬ 

tenance, a charge on the Zcmindarij. Suit by illegitimate son 
(1S6S) of deceased Zemindar, one of the Soodra class, by a Oasi, 
or dancing girl, kept in his Zenana as his concubine and 
recognized by him as his son, against the Zemindar in possession. Tor 
maintenance out of the income of the Zemindary. The Civil Court 
cognized the plaintiffs title, and directed the payment of Es. 2,500 
r maintenance out of the private property of the late Zemindar. The 
High Court, on appeal, sustained the Civil Court’s decree, but did not 
At mine, whether the maintenance was a charge on the Zemindary, or 
^The private estate of the late Zemindar :—Eeld, on appeal, first;— 
the son was recognized by his natural father, it was not essential 
^title to maintenance that he should have been born in the house of 
f ther or of a concubine possessing a peculiar status therein; but 
in the absence of evidence that there was private property of 
secon which descended to the defendant, and of any declara- 

^tbe decree of the High Court, that the Zemindary was chargeable 

*^*^*1! h maintenance, the Judicial Committee remitted the cause with 
with sue plaintiff's status, as an illegitimate son of the late 

* and consequent right to maintenance; leaving it for the High 
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Court to determine, whether the decree should be varied, by directing 
maintenance to be paid out of the income of the Zemindary, or whether 
it should direct any further inquiry, in order to ascertain whether there 
was any other property of the late Zemindar upon which it could be 
charged. Mutiusamij Jagavera Yettappa Naicker v. Vencatasioara Yettaya, 

II W.R. 6 iP.C.) = 2 B L R. 15 (P C.)=2 Suther. 175 = 

2 Sar. 395=12 M.LA. 203. 

BOMBAY. 


NOTES.-R. Rahi u. Goviada lalrtd Taja, 1 B. 97 (117).—Where plaintiff was 

the result of an adulterous intercourse, but recognized by the putative 
1875 father as son; held that be was uot entitled to inherit to his putative 
father even to the extent of half •a share but that he was entitled only to 

maintenance. 


-R. 

1893 

-R. 

189i 


F. 


1869 


1870 


R. 


Farvati v. Ganpatr.ao, 18 B. 177 (188).—Illegitimate daughters may not 
be entitled to maintenance from the joint family estate. 

Maharana Shri Fatesangji Jasvatsangji v. Kuvar Harisangji, 20 B. 181 
(187).—The person in possession of an impartible estate or raj ought to 
provide maintenance for the junior branches of the family, who cannot 
claim partition. 

MADRAS. 

Datti Parisl Naidu V. Datti Bangatu Naidu, 4 M.H.C.R. 204 (205).—An 
illegitimate son born out of an adulterous intercourse is not entitled to 
inheritance even in the case of sudras, 

Sivananja Perumal v. Meenakshi Ammal, 5 H.H.C. 377.—Step-sister and 
step-mother ought to be provided with maintenance out of an impartible 
zemindari by the holder thereof. 


1875 


—R.- Sikkiv. Venkatasamy Goundan, 8 M.H.C. IM (150).—An illegitimate son 
of a sudra born out of adulterous intercourse with a married woman is 
entitled to maintenance from his putative father. 

-R. Viracamuthi Udayan v. Singaravelu, 1 M. 306.—Among Sudras, the son 

of an adulterous intercourse, (the mother being a married woman at the 
1877 commencement of such intercourse) is, though not entitled to inherit, 
entitled to maintenance out of the putative father’s estate, if such son 
bad been acknowledged by the father. 

-R. Kuppa V. Singaravelu, 8 M. 325-—The son of a Hindu, by a sudra con- 

1885 recognised by the father as such, is entitled to maintenance, 

though not entitled to inherit to the putative father. 

-Relied upon. Subramanya Mudali v. Velu,7 H.L.T. 161 = (1910} H.W.N. 13B 

1910 M.L.J, 350 = 5 Ind. Caa.'919.—See same case under No. 231, 

supra. 


(233)- Sudras—Marriage with the daughter of a bastard. Illegiti¬ 

mate childreP of the Sudra caste, in default of legitimate 
(1869) children, inherit their putative father’s estate. Such children 
are entitled to maintenance out of the estate, if there are 
legitimate heirs. 
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By Hindu Law a marriage between Sudras, where the husband is 
of a superior caste to that of bis wife, is valid. 

Held, that a marriage with the daughter of a bastard ’was good by 

Hindu Law. Irulerun Valiingyffoohj Tavcr v. Hamasamy Pdndia Talaver, 

12 W.R. 41 {P.C.) = 3 B.L.R. 1 (P.C.) = 2 Suther. 267= 

2 Sar. 498=13 M.I.A. 141. 


1373 


NOTES. 


CALCUTTA. 

R. Raj%h Ram' Naraia v. Pertum Siogh, 20 W.R. 


R. 


187d 


188B 


1891 


189 (191). 

Nacain Dhara v. Rakhal Gaen, 23 W.R'. 334 = 1 C. 1 (8), where MUier, J., 
held that marriage between parties in different sub-divisions of the Sudra 
caste is prohibited.unless sanctioned by any special custom, aod no pre¬ 
sumption in favour of the validity of such a marriage can be made, 
although long cohabitation has existed between the partjes : but this decision was dis¬ 
sented from by Marlfby, J. and the point was left undecided. But see IS C. 708, infra. 

_Brindabun Chundra Kurmokar v. Cbundra Kurmokar, 12 C. 140.—This 

was a suit for rcstitutioo of conjugal rights. The factum of the celebration 
1885 of marriage having been established, it was held that, in the absence of 
anything to the contrary, the presumption is that all the necessary 

ceremonies have been gone through. 

_Upoma Kuchain v. Bholaram Dhubi, 15 C. 708.—Intermarriages between 

persons of different sects or sub-divisions of the Sudra class are not prohi¬ 
bited by any rule of Hindu Law. [This overrules 1 0. 1 noted above.] 

Kirpal Narain Towari v. Sukurmoni, 19 C. 91.—According to the Bengal 
school, the son of a Sudra by a kept woman or continuous concubine 
does not inherit his father’s estate. 

Surjyamoni Dasi o. Kali KantaDas, 28 C. 37 (49 and 60) = S«C.W.N. 196. 
—In a case, where the legality and validity of a marriage is one of the 
most essential points in issue, the Court is not entitled to presume, from 
the mere finding that the marriage was celebrated, that all the rights 
and ceremonies necessary to constitute a legal and valid marriage were performed, 

R Ram Saran Garain v. Tck Chaod Garain, 28 C 194.—In Bengal, the 
illegitimate offspring of a continuous concubine is not regarded asoccupy- 
1900 ^ inheritance as the son of a slave-girl by a 

’ Sudra. There, an illegitimate son of a Sudra, not born of a female slave, 

nnot claim a share in family property, where the putative father has, during his life, 
parted with his interest therein. 

_jj Bam Lai Shookool v. Akhoy Charan. 7 G.W.H. 619 (621).—As to tbevali- 

1903 dity of marriages between Vaidyas and Kayasthas in Tipperah. 

MADRAS. 

_g Ramasami Kamaya Naik v. Sundatalingasami Kamaya Naick, 17 M. 122. 

_ipljg dispute as to succession to an impartible estate being between sons, 

4 flQ 4 who were born of mothers of the same caste (Sudra) but of different classes 
Ihereio, held, the right of the junior son by a first married wife, who was 
hi her was superior to that of an elder son of a wife of the lower class. 


R. 


1900 
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-R. Muthusami v. Masilamaoi, 7 M.L.T. 17 = 20 M L.J. 49 = 33 M. 342 = 5 

Ind. Cas. 42.—The marriage of a male Hindu Sudra with a female convert 
1909 from Christianity, performed according to the formalities prescribed by the 
Hindu law, is valid. It is valid according to the usage prevalent among 

the Kaikolar Community. 

BOMBAY. 

-R, Fakirgauda y. Oangi, 22 B. 277.—Intermarriages between different sects 

of the Lingayets in the Bombay Presidency are not illegal; and, where it 
1896 is alleged that such a marriage is invalid, the oniis of proving that it is 
prohibited by immemorial custom lies on the party alleging it. 

R. Bai Diwali v. Moti Karson, 22 B. 509.—If there is sufficieut evidence re* 
gardiog the performance of some ceremonies usually observed on marti- 
1896 ugc occasions, the presumption is that they were duly completed until the 
contrary is shown. 


1898 


1899 


1908 


1909 


Ambabai v. Clovind, 23 B- 257.—Jains not being Sudras, illegitimate sons 
among them are not entitled to inherit, but arc only entitled to mainten¬ 
ance. 

Tukaram v. Babaji, 1 Bom. L.R. 144 (153). Lingayets arc Sudras. 
Intermarriage between sub-divisions of the same caste is permissible, both 
among the sub-castes of Hindus and Lingayets. 

Bhikya v. Babu, 32 B. 562 (567) = 10 Bom. L.R. 736.—Illegitimate daugh¬ 
ter of a Sudra is not entitled to inherit her father’s property. 

Mafaantava Irappa v. Gangava Mallappa, 33 B. 693 = 11 Bom. L.R. 822 
(826) =3 Ind. Cas. 962.—The marriage between a man of one caste and a 
woman of another caste is valid where the two castes arc sub-divisions of 
the Sudra tribe. 

ALLAHABAD. 


-R. Sarasuti v, Manuu, 2 A. 134.—lUegitimato offspring of a kept woman oi 

continuous concubine amongst Sudras arc on the same level as to inherit* 
1879 auce as the issue of a female slave by a Sudra. Under the Mitakshara 
Law, the sou of a female slave by a Sudra takes the whole of bis father’s 
estate, if there be no sons or daughters or sons of daughters by a wedded wife. 

-R. Ram Kali v. Jamma, 80 A. 508=A.W.N. (1908), 229 = 5 A.L.J. 629.-Th6 

illegitimate son of a Sudra by a kept woman or continuous concubine can 
1906 succeed to bis father's occupancy bolding as a ' male lineal descendant' 
within S. 22, Agra Tenancy Act. 


PUNJAB. 


-F. Hariau. Kanbya. 72 P.R. 1908 = 64 P.L.R. 1908 = 47 P.W R. 1908.— 

Where it was held that a marriage of Vadhyar Rajput of the Eacgra 

1607 district and a Khatrani is valid and legal and the offspring of such a 
marriage legitimate. 

-R. Haria v. Kauhaya, 64 P.L.R. 1908=47 P.W.R. 1908=72 P.R. 1908.— 

Under Hindu Law, the marriage of a Rajput with a Khatrani woman is 

1907 not invalid, fiefd that the defendants, on whom the wtus lay, had failed 
to establish any custom to the contrary among Bhadiar Bajpiits of 
Kangra district. Where it was alleged that the marriage in dispute took place more . 
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than 50 years ago, and it was shown that the woman was recognized as married wife 
and her son as legitimate issue by the alleged husband, held, that, under the olicuni' 
stances of the case, the miiriago must be held as proved. 

-R. Har Dial u. Kali Rim. 145 P L.R. 1911 = 183 P.W.R. 1911 =65 P.R. 1911 

= 10 Iitd. Cas. 152. —A, a Jhabra Rajput, contracted a karewa marriage 
1911 withB, ^.Tarkhnni woman. They lived as husband and wife for nearly 40 
years. The issue of the marriage was a son, P, who was treated by his 
father and the haradari as the son of A. P was married in the Rajput family. One of 
the reversioners of A had admitted P as A's son. and P was allowed to do A’s kirya^ 
harm: held, that the marriage of A and B was valid and consequently P was the legiti¬ 
mate son of A. 

(234)_ Child horn after, but procreated before, marriage. In this 

case, tho Hi(?h Couft had found that a marriage, between the 
(1874) father and the mother of a child, whose legitimacy was in 
question, had taken place before the birth of the child : but 
that the child had been procreated or begotten before theyjiarriage. Held, 
the child was legitimate. Pedda Ammani and Ohinna Ammani v. Zemin- 
dari of Marungapuri : and The Collector of Trichinopohj v. Lekkamani. ... 

21 W.R. 358=14 B.L R. 115=1 1.A.282. =3 Sar. 318, 


N.B, - 


_“ The point of illegitimacy being established by proof that the pro- 

creaUouwa.s before marriage had never suggested itself even to tho learned Counsel of 

the aopellant at the time of the trial, nor does it appear. Irom the authorities cited, to 
h bwn distinctly laid down that, according to Hindu law, in order to render a child 
rl-Uimale the procreation as well as the birth must take place after marriage. That 
* Id be a most inconvenient doctrine. If it is the law. that law must be administered. 
Vh r Lordships however, do not think that it is the Hindu Law. They are of opinion 
ih^t the Hindu Law is tho Bame in that respect as the English law. ” 


N.B.- 

(235/ 


■Foe Notes, see under 1 I.A. 282, No.s. 159, 160 at pp. 828-830. 


Ancestral property—Hilakshara law—Alienation of ances¬ 
tral properly— Illegitimate son—Maintenance. Since, by the 
(1877) Hindu law, the illegitimate son of a person belonging to one 
' of the “ twice-born ” classes is entitled to maintenance, an 

' ment to him by his father, having no legitimate son then born, 
T'^part of his ancestral estate, being in performance of a legal obligation, 
• ^ ^ different footing from a voluntary alienation to a stranger, and is 
rd under the law of the Mitakshara Qaeere —Whether under the 

■ If h ra law a father, who has no child born to him, is competent 

■ h ub legal necessity, to alienate the whole or any part of the ancestral 

or whether the rights of unborn children are so preserved as to 
estate . o unlawful. Parichat v. Zalim Singh... 

3 C. 214 = 4 I. A, 159 = 3 Sar. 728 = 3 Suther. 436. 

ALLAHABAD. 

_ p Hargobind Kuari v. Dbsram Siogh, 6 A. 329 (334),— Illegitimate 
8008 are entitled to maintenance from their father, whose estate is liable 

1834 ica payment, 

• • • 

121 
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(236 & 237)-Childrsn of an Englishman Ijy Hindu woman—Rules 

of succession among them—Joint family—Law governing such children 

—See Hindu Law (Succession), No. 404, 2 W.R. 4 (P.C.) = 8 M.I.A. 
400. 

(238) -Inheritance—Impartible Estate—Right of illegitimate son 

among Sudras—Survivorship—See Hindu Law (Impartible Estates), 
No. 153, supra. 

(239) -Right of illegitimate son to maintenance—See HINDU Law 

(Maintenance), No. 248, 22 A. 191 = 27 LA. 51, infra. 


HINDU LAW (MAINTENANCE). 

1. Claim of Widow. 

2. Claims of Illegitimate Children. 

3. Liability of Impartible Estates to 

4. Limitation. 

1.—Claim of Widow. 


(240) 

(1868) 


—Provision made by husband by his will for bis widow’s 
maintenance. Sooraulronaih Roy. v. Mnssamut Heeramonee 

Bur/uoneah . 10 W.R. 35 {P.C.) = I B.L.R. 26 (P.C.) 

= 2 Sar. 372 = 2 Suther. 147=12 M.I.A. 81. 


CALCUTTA. 


NOTES.-R. Nuffer Chunder Paul v. Soorendro Nath, 14 W.R. 410- 

1870 (411). 

For further notes, see under No. 29, at pp. 262-264, supra. 

(241)- of a widow. The quantum of maintenance to be allowed a 

widow is peculiarly within the province of the Court below, 
(1868) and there must be strong grounds to justify any interference 
of the appellate Court with the exercise of such discretion. 
The Collector of Madura v. Moottoo Ramaiinga Sathiipathy . 


10 W.R. I7(P.C.)=I B.L.R. I (P.C.) = 2Suther. 

CALCUTTA. 


135 = 2 Sar. 361 = 12 M.I.A. 

397. 


Notes. -R. Asbutosh Bannerjeev. Lukhimoni Debya, 19 C. 139.—As an 

1891 ‘nstance where a decree was passed for future maintenance when the same 
would fall due, which could be recovered by mere execution without suit. 

MADRAS. 

-R. Shinachami r. Ramasami Chettiar, M.W.N. ( 1911 ) S39 = 10 M.L.T. 463.— 

1911 As to the effect of the assent of kinsman on the validity of an adoption. 

N B.-For further notes, see under No. 40 at pp. 724-729, supra. 

(242)- of a widow—Duty of a Judge in fixing maintenance—place 

of residence. It is in the discretion of the Judge in a mainte- 

(1869) nance-suit, in estimating the amount to be awarded, to fix the 

place of residence. Katche Kaleyana Runguppa Kalakka Tola 

Oodiar v. Kachivijaya Rungappa Kalakka Tola Oodtar . 

11 W.R. 33 (P.C.) = 2 B.L.R. 72 (P.C.)=2 Sar. 461 =2 Suther. 

206= 12 M.I.A, 495« 
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HINDU LAW (MAINTENANCE)—(Ctwi^mucd). 

-1—Claim of Widow—(Cojdinj<«d). 

For notes, see under No. 22 at p. 304, supra. 

(243)- Partition — Widoic—HJaintenance of Hindu widoiv, where 

there are sons by different mothers, how chargeable. When the 
(1889) Hindu Law provides that a share shall be allotted to a woman 
on a partition, she takes it in lieu of, or by way of provision 
for, the maintenance for which the partitioned estate is already hound. 
According to Jirautavahana, referred to by Jaganatha (Colebrooke), com¬ 
menting on V. 89 of Ch. 2, Book V. it is a settled rule that a widow shall 
receive from sons, who were born of her, an equal share with them ; and 
she cannot receive a share from the children of another wife. So long 
as the estate remains joint and undivided, the maintenance of widows is a 
charge on the whole; but where a partition takes place among sons of 
different mothers, each widow is entitled to maintenance only out of the 
share or shares allotted to the son or sons of whom she is the mother. 

Eemangini Dasi v. Kedarnath Kundu Chowdhry ... 16 C. 758 = 16 I. 

A. I IS. = 5 Sar. 374, 


Notes. 

1891 


CALCUTTA. 

-R- Preonath Karat v. Surja Coomar Goswami, 19 C. 26 (33).—After 


♦ c 

paititinn, tbe ebare takeo bv a step-son is not chargeable with the mainten 
ance of his step-mother 


_R. Jogeodra Cbunder Ghose v. Fulkumari Dasai, 27 C. 77 (80).—For the 

positioQ that, in the event of tbe sons partitioning the property, their 
1899 mother is entitled to a share equal to their own respective shares and that 
she takes this share in lieu of, or by way of provision for, hoc maintenance 
for which the partitioned estate is already bound. 

_ f Hridoy Kant Bbattacbarjee v. Behati Lai Mookerjee, 11 C.W.N. 239 

( 242 ).—According to the Bengal school of Hindu law, when, on partition, 
1906 ^ share is given to the mother, she gets it simply in lieu of or as a provi¬ 

sion for, her maintenance, and not because she is a co-parcener in the 
estate, and tbo share vests upon bet death to her sons out of whose portion it was 

taken. 

ALLAHABAD. 

Cbiddu V. Naubat, 24 A. 67 (76).—Under tbe Mitakshara law, the mother's 
share on partition becomes her stridhan, which devolves on her death 
1901 upoQ her own heirs and not upon tbe heirs of the husband. 


1911 


MADRAS. 

Subbatayulu Cbetty v. Kamalavalli Tbayaramma, 21 M.L.J. 

P.C. decision was given with reference to Dayabaga Law «uu wiu 

reference to the special facts of the particular case, whereas the preseni 
«._lifTi&W A€1 _^ 

CdSd 


493.—The 

and with 


See 


uu WHO uDo pr6Ben 

is under tbe Mitakshara Law as administered in Madras Presidency 

(nAA). _-Amount to be awarded to a widow, how to be determined— 

Hindu law (Widow), No. 461, 6 I.A. 55, infra. 
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HINDU LAW {MAlNTENANCE)-(Cw^i)tued). 

-1.—Claim of Widow—(Cojiclwdetf). 

(245) —Arrears of—Claim of a widow to—Liability to forfeiture by 
widow on leaving her deceased husband’s home—See Hindu Law 
(Widow), No. 460, 20 W.E. 21^-12 B.L.R. 238==Sup. Vol. I.A. 203. 
infra. 

(246) —Suit for—by widow—Evidence of marriage—See HINDU LAW 
(Marriage), No. 262, 27 C. 971---27 I.A. 142, infra. 


2.—Claims of illegitimate children. 


(247)-Right of illegitimate son of a Soodra by a concubine to 

maintenance, quare, whether a charge on the income of the 
(1868) Zemindary, or the private property of his deceased putative 


Yettaya 


father UiUhusavmiy Jagavcra Ycttappa Naicker v. Vencasivara 

... II W.R 6 (P.C.) = 2 B.L R. 15 (P.C.)=2 Suther. 175 = 

12 Sar. 395=12M.I.A.203. 


jjOTES-R. Viraramuthi Udayan u. Singacavelu, 1 M. 306.—Among 

Sudras, the son of an adullorous intercourse, the mother being a married 
1877 woman at the commencement of such intercourse, is, though not entitled 
to inherit, entitled to maintenance out of the putative father’s estate, if 
such son bad been acknowledged by the latter. 

For further notes, see under No. 232. supra. 


(248)_ —Mainteilance—Joint family—Right of illegitimate son to 

maintenance. In the regenerate classes of Hindus a son of 
(1900) illegitimate birth has no part in the family inheritance, but 
is entitled to maintenance out of his father’s estate—a right 
personal to him, and not inherited by liis offspring. Chvoturya Bun 
Mnrdun Syn v. Salmh Purhulad Syn (7 M.I.A. \%) followed. An allowance 
for maintenance was received by the plaintiff’s father, that father having 
been an illegitimate son born to a collateral relation of the head of a 
family. The ancestral property was in the possession of the latter, who 
was in a senior line of descent. The plaintiff, who was himself the 
legitimate son of his father, claimed to be entitled to redeem a mortgage 
of part of the ancestral estate, that mortgage having been effected by the 
abovementionod head of the family. His ground of claim was that he 
had inherited the right to maintenance, and had thus an interest or 
charge within the meaning of S. 91 of the Transfer of Property Act, 1882, 
to entitle him to redeem. The decision was that the High Court had 
rightly concluded that he had not inherited that right. The authority of 
the Mitakshara in chap. 1, Ss. 11, 12. was more consistent with a personal 

right of the illegitimate son. Boshun Singh v. Balwant Singh - 

22 A. 191 =27 I.A. 51=4 C.W.N. 353 = 2 Bom. LR. 5^9=7 Sar. 
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HINDU LAW (MAINTENANCE)—(Continwd). 

-2.—Claims of illegitimate children—(CoitcZtMf^d). 

OUOH. 


• Note.- F. Gajadbir Singh v. Pbula Kunwar, 12 0-C. 37=1 Ind- Caa. 690- 

—A daugbteE-io-law of a Hindu, who is entitled to maintenance from 
1908 the family property, has not such interest in the property, within the 
meaning of S. 91 of the Transfer of Property Act, as would entitle her 

to redeem. 

(249) -Ad illegitimate son of a Khatri by a Sudra woman not 

entitled to inherit, but only entitled to maintenance—See Hindu Law 
(Legitimacy) No. 231, supra. 

(250) -Right of Illegitimate son of a twice-born class to—See 

Hindu Law (Legitimacy), No. 235, supra. 

( 251 ) _Right of illegitimate son of a Sudra to-charged on 

Zeraindary—See Hindu Law (Legitimacy), No. 232, supra. 

3 .—Liability of Impartible Estates to-. 


( 252 )_ Devise by a Zemindar making provision for maintenance of 

junior 7nembers—Reduction of maintenance. A Zemindar 
(183S) devised his zemindary to his eldest son and provided that the 
eldest SOD taking the zemindari ought to allow certain stipends 
to the junior members. The representative of the eldest son contended 
in the present suit that the provision was excessive, that the value of the 
zemindari gradually decreased owing to sales of portions of the same, and 
that the stipends should be reduced in consequence. It was not shown 
that the deterioration in the value of the zemindary was occasioned, not 
by any neglect or default on the parts of himself or those under whom 
he claimed, but by bad seasons or act of God. Held, under the circum¬ 
stances that the zemindar was not entitled, in equity, to have the 
mount's of the stipends reduced. Maharajah Grees ChiindRoy v. Sumbhoo 

IhundRoy .5 W.R. 98 (P.c.,. 


(253) 


Grant by a Zemindar of a portion of his estate in lieu of — 


Alienation. The Zemindar in possession, by a sunnud, con- 
(1862) veyod to A, as the head of a branch of the grantor’s fanaily, 
an estate, part of the Zemindary, in lieu of maintenance, to 
h’ h A. was entitled, out of the Zemindary, “ to hold and enjoy posses- 
^ from generation to generation,” subject to an allowance for main- 
a, certain class of the family described as " Lowahokans and 
lokarts" (dependants and relations). A'a heir afterwards alienated a 
* f the estate for a valuable consideration. Held, first, in the 
of evidence of any class of persons answering the description of 
^^^mahokans and Motalokans ” (which' might have created a trust), that 
At ok. an absolute estate in the lands assigned to him ; and secondiy, 
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HINDU LAW (MAINTENANCE)~(Cou/wiu«i). 

-3.— Liability of Impartible Estates -{Contviued). 

that the limitation in the sunnud, from generation to generation ” did 
nob create such an estate as to operate as a bar bo alienation by sale. 
Eajali Nursing Deb v. Eoij Koylasnath ... 1 Sar. 842 = 9 M.LA. 55. 


Notes. 

1878 


PRIVY COUNCIL. 

-R. Gulabdas Jugi'ivandas v. The Collector of Surat, 3 B. 186 (192) 

=6 I. A. S4.—All considerations applicable to grants from private persons 
do not apply to grants of jaghire by the State. 

CALCUTTA. 


1904 


-R. Ganendra Mohan Tagore u. Upendra Mohan Tagore, 4 B.L.R. (O.C.) 103 

1869 (165). 

-R. Perkash Lai u. Rameshw.ar Nath, 31 C. 561.—As to the effect of the 

1904 grantee <aod his al anlad in a deed of gift of the nature known as 
Khairat Bishanprit in Cbota Nagpur. 

-R. Prince Mahomed Buktyar Shah u. Rani Dhojamani, 2 C L.J. 20.—Land 

granted for maintenance is. prima facie resumable on the death of the 

1905 grantee. But in certain cases the grant may be shown to have been 
absolute and irrecoverable, made in full satisfaction of all claims of future 

maintenance and conferring on the grantee not only an heritable but an alienable 
estate. 


1905 


1908 


D. Laliteswar Singh V. Bhabeswar Singh. 8 C.L.J. 124 = 12 C.W.N. 96=35 
C. 823.—As to the nature and efiect of Babooana Grant. The P.C. case 
at 9 M.I.A. 55 was not a case of Babooana Grant. 


MADRAS. 

-R. Bbavanamma v. Ramasami, 4 M. 193 (199).—An absolute estate may be 

1881 granted in full discharge of all claims to maintnance. 


BOMBAY. 


-R. Krishna Rav Ganesh v. Rangrav. 4 B.H.C. (A.C.) 1 (18) A grant, ininam- 

i-altatnghd, to N and his children “ and iheir descendants in lineal suc- 
1867 cessiou. for generation after generation in perpetuity and for ever.” which 
was unburdened with any condition as to prospective service, and free from 
any religious, charitable or other trust, held to confer an alienable estate. 

-R. Vinayak Moicshwar v. Baba Shabudiu, 13 B. 373,—A tenant’s interest 

1888 in a lease containing words of inheritance is not necessarily inalienable. 

(254)-The Rajah in possession of the Raj of Hunsapore is subjeofc 

to the burden of providing habooana allowances to the junior 

(1867) members of the family for maintenance. Baboo Beer Pertab 

Sahee v. Maharajah Rajender Pertab Sahee. 

9 W.R. 15 (P.C.)=2 Suther. 114 =2 Sar. 348= 12 M.I.A. I. 
For notes, See under No. 123, at pp. 790*792. supra .and under No. 477, infra. 

(256)-Impartible estate in the possession of senior member— 

wrongful withholding of junior members, maintenance—their right to 
recover arrears—See Hindu Law (PaktitionA No. 283, 24 M. 147=27 
I.A. 151, infra. 
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HINDU LAW (MAINTENANCE)~(CoHcZu(Zed). 

-3.-LIability of Impartible Estates-(Concluded). 

(256) -of junior members — impartible estate — assignment of 

villages—See Hindu Law (Impartible Estates) No. 168, supra. 

(257) -Zamindary—Purchase by Government and re-settlement— 

Portion given absolutely to Kinsmen in lieu of maintenance—Effect— 
Nature of grant—Succession—Sec Grant, No. 6, 26 M. 202. 

(258) -Amount of maintenance to be paid to a member of a Hindu 

family—Interference by Privy Council—See Hindu Law )ImpaRTIBLE 
Estates) No. 155, 28 M. 508, supra. 

4.—Limitation. 

(259) -A claim to maintenance is one that accrues from time to 

time according to the wants and exigencies of the person entitled thereto 
and is not subject to the ordinary rules of limitation—See Limitation 
Act (XIV of 1859), No. 11. 3 B. 415---6 I.A. 114, infra. 

HINDU LAW (MARRIAGE). 

(260) - betwer.n a Maravar and a Vcllnla woman. A marriage 

between a Zemindar, of the Maravar class, a sub-division of 

(1871) the Soodra caste, with a woman of the Vcllala caste of 

Soodras. Held, (1) as to the factum, that a marriage had 

taken place, and (2) that such a marriage was valid by Hindu law. 

Eamamani .immal v. Kulantlmi Natchear ... 17 W.R. l «2 Sar. 736 = 

2 Suther. 493 = 14 M.IA 346. 


NOTES 

18B8 


R. 


CALCUTTA. 

—R. Upoma Kuchain v. Bholaram Dbubi, 15 C. 708.—Marriages between 
persons belonging to different sections or sub-divisions of the Sudra caste 
are allowable. 

MADRAS. 

Bamasami Kamaya Naik v. Sundaralingasami Kamaya Naik, 17 H. 422. 
. -Where, a Sudra Zemindar having married a woman of his caste but of a 
lower class, as a dagger wife, in addition to a wife equal in caste to him, 
and the competition to succeed to the ;{emindar being between the sons by 
the said two wives, it was held that the son by the latter was entitled to succeed in 
priority to the son by the former, by rea.son of bis being the son by a woman of a higher 

class. 

_R. Meenakshi Anni w. Appakutti, 7 M L T. 26=20 M L J. 389=33 M. 226 

(227) 6 Ind. Cas. 299. 

Muthusami Mudaliar v. Masilamany, 7 H.L.T. 70 = 20 M.L.J. 49=33 
M. 342 (346) = 8 Ind. Cas, 42. See the same case under No, 233, supra. 


1894 


1909 


1909 


BOMBAY. 


1898 


Fakirgauda v. Gangi, 22 B. 277.—Marriage between members of different 
sects of the Lingayets are allowable and the burden of proving the invalid¬ 
ity of such a marriage lies on the party asserting it, and be must prove 
that such marriage is prohibited by immemorial custom. 
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HINDU LAW (MARRIAGE)— 

-R. Vasudeo t’. R.-vmchandra, 22 B. 551 (557) (F.B.),—Mere presence at the 

1896 ceremony and the absence of any objection might imply an acquiescence. 
But mere acquiescence is not equivalent to consent. ^ 

PUNJAB. 

-R. Hariat?. Kanhaya. 64 P.L.R. 1908=47 P.W.R. 1908 = 72 P.R. I908.-Seo 

1907 the same case under No. 233, supra, 

N B.—For further notes, see under No. 39, at pp. 587, 588, supra, 

(261) - Succession to an impartible estate. Priority of birth of a 

son, where a man has more than one wife, and not priority 

(1872) of marriage, entitles the rirst-born son to succeed to an 

impartible Zemindar}/. Bamalakshmi Ammal v. Sivananika 

Pertmal Setlmrayar ... I7W.R. 553 = 12 B. L. R. 396=3 Sar. 108 = 2 

5uther. 603=14 M. I. A. 570. 

ALLAHABAD, 

Notes. -R. Beni Prasad v. Hurdai Bibi, 14 A. 67 (115) F.B.—The 

1892 authority of Manu may be referred to when it is necessary to resort to 

first principles in order to ascertain and declare the law. 

MADRAS. 

-R. Hamasami Kamaya Naik u. Sundaralingasami Kamaya Naik, 17 H. 422, 

—A valid custom prevails among the Kumbla zemindars of the Madura 

1894 District, whereby the son by a senior wife succeeds in priority to a son by 
the junior wife, although the latter may be older in age, seniority referring 
to the date of the marriage and not the age of the wife. 

l.2£''3ee further, foot-notes under EVIDENCE, No* 37, at pp. 585*587 and HINDU 

LAW (IMPARTIBLE ESTATES) Nos. 136, 137, at p. 800, supra. 

« 

(262) - Maintenance—Evidence of marriage—Inference and pro¬ 

babilities jveighed against direct testimony. Upon a widow’s 
(1900) claim for maintenance, the question was whether the relation 
between her and a person, deceased many years before her 
suit, whom she alleged to have been her husband, had been the relation 
of marriage or of concubinage. The decision of this question, one way 
or the other, rested on considerations whether the substantial testimony 
of witnesses, who gave their testimony to the fact of the marriage in 
their presence, was or was not outweighed and negatived in judicial 
estimation by the antecedent and inherent improbability that such a 
marriage, under the circumstances of the parties alleged to have entered 
into it, would have taken place. The oral evidence was, however, corro¬ 
borated by inferences drawn from several facts well established. The 
present suit was defended by the successor in estate of the deceased, and 
it was common ground between this defendant and the plaintiff that there 
had been cohabitation between the deceased and the latter. This narrow¬ 
ed the effect of the condition and circumstances of the deceased at the 
time of the alleged marriage upon the question whether it was a fact. 
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HINDU LAW (MARRIAGE)— 

The ordinary crifeeria afforded by conduct contributed but little aid to 
remove doubt. In the result, the conclusion of the Judicial Committee 
was that the direct oral testimony bad not been overborne; but should 
prevail against the improbability presented by the case that such a mar¬ 
riage should have taken place. The affirmative of it was maintained, 
and the widow’s claim allowed. Luchmi Koer v. Boghu Nath Das 

27 C. 971 =27 I A. U2=4 C.W.N. 685 = 4 Sar. 734. 


(263) Marriage between persona of superior and inferior sections of 
Soodras—By Hindu Law, a marriage between Soodras, where the bus- 
band is of a superior caste to that of his wife, is valid— Held, that a 
marriage with the daughter of a bastard was good by Hindu Law—See 
Hindu Law (Legitimacy), No. 233, supra. 

HINDU LAW (PARTITION). 

(264) - -Allegation that property is not partible—Burden of proof. 

If a party alleges that a certain property does not fall within 
(1831) the general rule of partibility under the ordinary Hindu Law, 
the burden of making out the allegation lies on that party. 
Luzimon Bow Sadaseto V. Mullar Row Bajee ... 5 W.R. 67 (P.C.) 

= 2 Knapp 60=1 Norton’* L.C. 169=1 Sar. 19=1 Suther. 1. 

CALCUTTA. 

Notes. -R- Gobind Chunder Mookerjee v. Doorga Persaud, 22 W.R. 248 

(282).—This case was referred to as having laid down for the first time 
1874 (l>‘vt the presumption in the case of an undivided Hindu family is that 
*' The acquired fortune of each member falls into and belongs to the com¬ 
mon stock and is divisible accordingly.” 


BOMBAY. 

_R. Bai Mancha v, Narotamdas, 6 B H.C. (A.C.) 1.—Point same as in 22 W. 

1869 R- 248, supra. 

- -R. Narayan Babaji v. Nana Manohar. 7 B.H.C. (A.C.) 183.—Point similar to 

1870 6 B. 225, infra. 

-R. Lakshman Mayaram v. Jamnabai, 6 B. 228.-Held that the presumption 

laid down in this case was right so long as the property was acquired with 

1862 the help of ancestral property but that if property were acquired without 
the aid of joint funds, it would be the self acquisition of the acquirer and 
would not be subject to partition. 

(265)- E&eat given to an instrument, in the nature of a testamen- 

tary disposition, made by a Hindoo, domiciled in North-West 
(lo4D^ Provinces of Bengal. 

By this instrument, the testator gave his widow a life estate in all 
his property, and after her decease he gave a moiety thereof to his 
brother B., and his sons 0. and D. B. and C. died in the life-time of the 
tenant for Ufe. C. and D. were divided brothers ; O's widow claimed his 
share. BM by the Judicial Committee;— 

122 
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HINDU LAW (PARTITION)-{Con<WM«d). 

That C. and D. took vested interests in the moiety as tenants-in* 
common, the actual enjoyment of the expectant interest being postponed 
till the termination of the life-estate. 

That, in such circumstances, it was not necessary that G’s share: 
should be reduced into possession during his life-time, to enable his widow 
to succeed to it. 

Semble .—That the instrument itself would have operated as a division 
of the property given, so as to prevent D., who survived, succeeding to 
his deceased brother’s share, as an undivided brother. Eetoun Persad v. 
Mussumat Eadha Beeby ... ... ... 7 W.R. 35 (P.C.) 

= I Suther. 172= 1 Sar. 327 = 4 M l.A. 137. 


CALCUTTA. 

Notes. -R. Ranee Kisfcomotee v. Kishto Soondety Debea, Marsh 367 = 2 Hay 405 

(406).—Vested estate in reDninder expectant upon a life-estate was not 
1863 familiar to Hindu lawyers ; the case in 4 JLI.A. 137 was an instance of 
such an estate. 

-R. Hurrosundry Debea Chowdranee v. Rajessuree Dabea, 2 W.R. 321 (324). 

—The adopted son permitted his adoptive mother by deed^to continue in 

1865 possession for her life. He predeceased her, leaving a widow. Beld, the 
latter was entitled to recover the property on the mother’s death. 

-R. Mussamut Josoda Koonwut v. Gourie Byjouath Sohaee Singh, 6 W.R. 

139 (143).—Any act or declaration showing an unequivocal intention on 

1866 the part of any share-holder to hold and enjoy his own share separately 
and to renounce his rights upon the shares of his co-parconers constitutes 

a oompleto partition. 

-R. Kumara Asima Krishna v. Kumara Kumara'Ktishna, 2 B.L.- 

R. OX. 11 (45). 

Tagoro v. Tagore. 4 B.L R. O.C. 103 (106), by Peacock, C.J., as showing 
the possibility of creating in Hindu Law particular or limited estates by 
devise. 

Anund Mohun Moulick v. Indro Monee Chowdhrain, 16 W.R. 214 (218). 
—A will provided that the estate should go to the plaintiff’s mother for 
life and on her death to the plaintifi jointly with others. Held, that the 
plaintiff takes under it a vested interest. 

Upendra Narain Myti v. Gnpee Nath Bera, 9 C. 817 (823) = 12 C.L.R. 356. 
—A division may be effected without an instrument in writing. It may 
be total or partial, and separation from commensality alone does not effect 
division. 

-R. Bhoha Tarini Debya v. Peary Lall Sanyal, 24 C, 646 = 1 C. 

W.N. S78.'—Joint legatees take as tenants-in-common. 

-R. Mandakini Debi u. Arunbala Debi, 3 C.L.J. 515 (519). 

Satya Kumar Banerjce v. Satya Kripal, 10 C.L.J. 503=3 lod. Cas. 247.— 
A partition of joint property is not an exchange within the meaning of 

S. 118 of the Transfer of Property Act, and is not, by law, required to be 
effected by an instrument in writing. 


1868 

-R. 

1869 

-R. 

1871 

-R. 

1883 

1897 

1905 
-R. 

1909 
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HINDU LAW (PARTlTTON)-(C<m«n?<e<i). 

UADR&S. 


-R. Arumugam Mudali v. Ammi Ammal, 1 M.H.C. 400 (404).—The bequest 

here was as follows “ To A, ton rupees a month so long as he shall be 
1863 alive... .after bis death continue and pay the same to bis descendants 
from generation to generation.” Held, that A takes an absolute estate, 


——R. Jivani Bhai v Jivu Bbai, 2 H.H.C. 462 (467).—A testator bequeathed his 
estate to bis widow and adopted a son in terms which were held to confer 
1865 on the widow only a power of management. Held, that if it meant that 
he should take after her death the property being vested in him would 
pass to bis widow who was his heir. 


R. Rajah Suranciiy Lakshmi Veukama Row v. Raja Suraneny Venkata 
Gopala Narasimha Row Bahadur, 3 M.H.C. 40 (41)—Partition may be 
eSected without physical possession of the property parted. 


_R, Vydiuada v. Nagammal, 11 M. 258 —A. devised certain land to his bro¬ 
ther’s son and the latter’s wife jointly, with powers of alienation. The 

1888 recitals in the will and the surrounding circumstances showed unity of 
title, of interest, of possession, and unity cf the time of the commence¬ 
ment of the title. Held, that the devisees took as joint tenants and not as tenants-in- 
common, and that, the husband having died after mortgaging the property thus taken, 
the wife succeeded to the whole property free from the mortgage, there appearing noth¬ 
ing to show that the devi-sees severed the joint tenancy. 

_R Srinivasa v. D-aud.^yudapani, 12 M. 411.—Under a will made by a Hindu, 

some property was devised to bis daughter. It directed that ’* she should 

1889 enjoy the income during her life and transmit the corpus intact to her 
male descend mts.” The daughter was delivered of a son after the death 

of the testator. The son dying soon after, and the devisee also dying a little later, her 
husbandclaimed the estate as the heir of the son. Held, the daughter’s son had no 
vested interest in the property devised, and that the plaintiff could, consequently, lake 

nothing. 

——R Karuppai V. Sankaranarayana Chetti, 27 M. 300 (805) (F.B.j^lS H.L.J. 

398 —Property which comes to members of an undivided family by 
devise or gift is not taken by them with benefit of survivorship. 




(266 

(1856) 


_ Qf Service Inam Villages. Inam villages granted by Gov¬ 
ernment to the grantee and his male heirs for services 
rendered to the State, are not, by the Hindoo Law in force 
in the Southern Mahratta country, distinguishable from other 


ftocestral real estate; and are divisible among the heirs of the grantee. 
Bodhrao Eunmont v. Nursing Bao ... ... I Sar. 560 = 6 M.I.A. 426. 


4 


BOMBAY. 


1 


4 


NOTES. 

1867 


_R, Krisbnarav Ganesh v. Rangrav, 

same case under No. 263, supra. 


CALCUTTA. 


4 B.H.C. (A.C.) 1 (19).-8ee 


1868 


__]R. Mussammat Budban v. Moulvi Fuzlur Rahman, 9 V.R. 862 

(368). 
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HINDU LAW (PARTITION)—{Con(in?«d). 

(267) - Partition—Ancestral property, what is. In & Bazeenamah, 

or deed of compromise, of a suit between three sons, mem- 

(1859) bars of a Hindoo family, respecting the distribution of their 
father’s estate, it was stipulated, that all “ ancestral ” pro* 
party should be equally divided into four shares. Held, that the sense 
in which the word ancestral ” was employed was not confined to such 
property as the father had derived from his ancestors, but included 
paternal” property, or such as had been acquired by the father by 
whatever title, and was possessed by him at the time of his decease. 

A decree of an appellate Court in India, obtained after a compro¬ 
mise, held, in the circumstances, fraudulent, and set aside with costs. 
Bajmohim Gossain V. Gourmohun Gossain ... 

4 W.R. 47 (P.C.}=I 5uther. 378=1 Sar. 723 = 8 M.I.A. 91. 

PRIVY COUNCIL. 

Notes.- R. Ganga Persbad Sahu Gopal Singh, 11 C. 136 (137) 

(P.C.). 

CALCUTTA. 

Mahomed Golab v. Mahomed Snlliman, 21 C. 612 (616), as to the main¬ 
tainability of a suit to set aside, on the ground of fraud, a decree obtained 
in a Court of Justice. 

• - R. Janukdhari Lai V. Gossain Lai, 13 C W.N. 710 (717). 

BOMBAY. 

Cbatturbhooj Meghji v. Dharamsi Naranji and Harjivan Dharamsi, 9 B. 
438 (4S0).—Whether, previously to a partition between a father and his 
sons, their joint property was ancestral or not, the moment such property 
is divided ofi by the father and given to the sons, it becomes ancestral in 
the hands of the latter. 

N.B.— For further notes, see under COSTS, No. 12, at p. 503, supra. 

(268) -of income arising out of the testator’s estate among the 

members of the family after the testator’s death, held not 
(1839) to constitute a division of the family. Sonatun Bysack v. 
Sreemutty Jaggutsoondree Dossee 

2 5uther. 37= 1 Sar. 721 =8 M.I.A. 66. 
CALCUTTA. 

Notes.- R. Bata Krishna Goswami v. Gopal Krishna Goswami, 5 C.L.J. 417 (422). 

1906 of ^ solenamah specifying the share of the parties does not 

effect a separation amongst all the members of a Dayabhaga family. 

N.B. —For further notes, see under No. 474, infra. 

(269) - Deed evidencing a family arrangement — Grounds on which 

such a deed can be set aside. A deed of partition of a Zemin- 
(1859) dary between two brothers, carrying into effect a Soleenamah 
and family arrangement to put an end to litigation previously 
entered into by their father, and for a division of the family estates, 
upheld. 


1884 

-R. 

1894 

1909 

— R. 

1884 
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Such a deed oaD only ba set aside upon strong evidence, either of 
mistake, inequality, undue influence, coercion or fraud. Maharajah Het- 
narain Sing v. Baboo Modnarain Sing ... ... 3 W.R. 51 (P.C.) = 

1 Suther. 355=] 5ar. 678 = 7 M.I.A. 311. 


BOMBAY. 

Notes. -R. NarayanBabaji v. Nana Monohar. 7 B.H.G.R.A.C. 153 (177).—Though 

Hindu law presumes joint tenancy, the burden of proof lies upon the 
1870 parson asserting that the property in disfiute is undivided, when he admits 
or it clearly appears aliunde that a prior division of family property has 
taken place. 

CALCUTTA. 

_It, Hameshwar Prosad Singh v. Lachmi Prosad Singh, 7 C.W.N. 688=31 C. 

Ill (120).—A compromise of a doubtful right is a sufficient foundation 
1903 for an agreement amongst the members of a family and shall be binding 
on them. 

_p, Birbbadra Rath v. Kalpataru Panda, 1 C.L.J. 388 (406).—A settlement by 

parties to a suit should not be set aside on the ground that it gave to one 
1905 of the parties something more than what he might have possibly recover¬ 
ed if be had taken the judgment of the Court upon the matters then in 
difference between them. 

(270)_ Presumption of union—Proof of division—Burden of proof. 

The presumption is that a Hindoo family remains undivided; 

(1861) the onus is upon a party claiming, as upon a partition, to 
prove division of the joint estate. Naragunty Lutchmee- 

davamah Vengama Naidoo . I W.R. 30 (P.C.) = 1 Suther. 460 

= 1 Sar. 826 = 9 M.I.A. 66. 


For notes, see under EvroENCE, No. 7, at p. 574, and under HINDU LAW, 
No. 158, at pp. 826—828, &upra. 

( 271 )_ Construction of an Ikrarnamah —Ttestriction of the power 

of alienation. Construction of an Ikrarnamah, or deed of 
(1861) agreement and partition, of an ancestral estate, among several 
brothers; held, that the terms of the deed were not restrictive 
upon the power of each brother, to alienate bis separate share. 

A one of the brothers, had his share registered on the Collector's 
books as owner, and by deed of sale conveyed such share to his daughter, 
ho was also his heir. The Collector, upon the objection of one of A’s 
brothers (who denied A’a right to alienate, on the ground that it was 
nceatral property), refused to register the daughter's name as'proprietor. 
%r Id that the Collector was bound, by Ben. Reg. VIII of 1800, S. 21, to 
t r her name as purchaser, but that such mutation of name was to 
b without prejudice to the qnestion of the right of succession. Banee 
C^lbas Komwur v. Bahoo Loll Bahadoor Singh . I Sir. 831 = 9 


L 
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(272)- Partial ‘partition of certain properties with an agreement to 

divide the remaining properties at a future date—Conversion of 
(1866) joint tenancy into tenancy in common. According to the true 
constitution of an undivided Hindoo faruily, no individual 
member of the family, whilst it remains undivided, can predicate, of the 
joint and undivided property, tliat he has a certain definite share. 

The proceeds of undivided property must be brought to the common 
chest or purse and then dealt with according to the modes of enjoyment 
by the members of the family. But if the members of an undivided 
family agree among themselves with regard to particular property, that it 
shall thenceforth be the subject of ownership, in certain defined shares, 
then the character of undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt with ; and each mem¬ 
ber has thenceforth a definite and certain share in the estate which he 
may claim to receive and enjoy in severalty, although the property itself 
has not been actually severed and divided. 

Where, therefore, a deed of partition was made and executed by the 
members of an undivided family, dealing with, and making actual parti¬ 
tion of, a portion of the joint estate, but leaving the remainder to be 
divided at a future period in the same manner; held, by the Judicial 
Committee (affirming the judgment of the Courts below), that such deed, 
being a division of right, operated as a conversion of the tenancy and a 
change of status in the family, quoad the property specified, changing, as 
it were, the joint tenancy thereof into a tenancy in common ; and by 
operation of law making the members of the previously undivided family, 
a divided family in respect of such property. Appovier v. Rama Subba 

Aiyan ... ... 8 W.R. I (P.C.) = I Sgther. 657*2 Sar. 218 = 

11 M.I.A. 75. 


PRIVY COUNCIL. 

% 

NOTES.-Appr. Rajah Suraneni Venkata u. Rajah Suraneni 

1869 Lakshmi, 12 W.R. 40 (P C.).—See No. 273, infra. 

——F. Ram Chunder Dattv. Chunder Coomar Mundul, 18 H.I.A. 181 (198).— 
1869 SeeNo, 274, infra. 

-F. Doorga Pershad v. Mussammat Kundun Koowar. 21 W R. 214=13 B.L. 

1873 R 335.—See No. 276, infra. 

i 

• « 

-R. Girdharee Lall u. Kantoo Lall, 22 W.R. 56 = 1 LA. 321 .—See No. 201, 

1874 supra. 

,-R. Maharaja Ram Kissen Singh v. Rajah Sbeonundun Singh, 23 W.R. 412 . 

1875 (P.C.).—SeeNo. 277,in/m. ] 

-Approved in Joy Narain Giri v. Girisb Chunder Myti, 4 0.434 =5 I.A. 328.-‘ 

-1873 See No. 278, infra, 
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-F. Ohidambaram Chcttiar v. Gauri Nacbiar, 2 H. 83=5 G.L.R. 6=6 I.A. 

1879 177.—See No. 279, iti/ra. 

—R. Ram Petshad Singh v. Lakbpabi Kocr, 30 C, 231 (245, 253) (P.C.) = 30 
l.A. 1=7C.W.N. 162=5 Bora. L.R. 162.—The true test of partition of 
1602 property according to Hindu iaw was the intention of the members of the 
family to become separate owners. 

R. Balkishendas u. Ram Narain Sabu, 30 G. 738 (P.G.)=30 l.A. 139=7 C. 
1903 W.N. 578=5 Bom. L.R. 461.—See No. 286, vi/ra. 

-F. Mussamat Parbati o. Chowdbri Naunihal Singh, 19 M-L.J. 517 = 10 C.L. 

1909 J. 121 = 31 A. 412 (P.G.)-See No. 290, infra. 


1867 


1867 


1866 


CALCUTTA. 

Lala Mohabeer Pershad v. Musst. Kundun Kunwar, 8 W.R. 116 (119).— 
Where there is a division of interest, the widow is entitled to take the 
share of her husband, as it does not pass by survivorship to the other 
sharers. 

Musst. llobtoo Kooeree n. Musst. Gunsoo Kooeree, 8 W.R. 385.—Where 
it has been found as a fact that the collections and management were 
separate, it is clear that the joint-tenancy was severed, though not im¬ 
mediately followed by a de facto actual division of the subject*matter. 

_Mussamat Deowanti v. Dwaiaka Nath, 8 B.L.R. 363 (364) 

(Rote). 


—R. Petshad Sahoo v- Foolbasb Koer, 3 B.L.R. 31 (F-B.) —12 W R (F.B.) 1(8, 9), 
as authority for tbe view that the Court would be unwilling to reverse 
1869 any rule regarding property which had been long and consistently acted 
upon in the Courts of the Presidency. Peacock, J., points out here that 
the 'oint tenants under the English law are in a very difierent position from members 
of aV>°t Hindu family under the Mitakshara. 

_R, Rajaram Tewaree v. Luebmun Pershad, 12 W.R. 478 (483). 

_ 1 ^ Debee Pershad t>. Phool Koeri, 12 W.R. 810 (511).—Actual partition by 

’ metes and bounds is not necessary to a separation. 


1689 


__3hyto Pershad v. Basisto Narain Pandey, 16 W.R. 31 (33), where a sale 

of an undivided father’s share in execution as representing a two-anna 
share was set aside. 

_Mussammat Phooljhuree Kooerv. Ram Petshun, 8 B.L.R. 385 = 17 W. 

R. 102 (103, 104).—Though actual division by metes and bounds is not 
1872 necessary ;to complete the dissolution of the joint tenancy of a Hindu 
family, yet a mere definition of an interest in a joint estate in terms of 
of the whole, without any indication of intention to divide interest and 
* hMreT is not sufficient to constitute a legal dissolution of a joint family. Even if, 
babxu 1 . ^ QODvenience, the parties took the rents and profits of the estate in certain 
bares still, in the face of a distinct declaration that the community of interest 
aefinM B ’jjj would be no evidence of separation; nor also would f^Ise state- 

remam^utt^ by the patties for their common benefit in a particular matter be evidence 

of separation. 
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-R. Kalee Pudo Banerjee v. Choitun Pandah, 22 W.R. 219 (215).—A sale in 

execution of a decree against some of the members of a joint Hindu family 
1879 of the interest of those persons in the family property does not give the 
purchaser a right to recover possession of a definite quantity of land, 

-F. Cheyt Narain Singh u. Bunwarce Singh, 23 W.R. 395 (397).—A suit for 

1875 specific share by a member of a joint Hindu family is not maintainable. 

1876 -R. Joy Narain Giri v. Goluck Chunder Mytee, 25 W.R. 359 (356). 

-R. Ragubhanund Doss v. Sadhu Churn Doss, 9 C. 925 (930).—No right vests 

in any member of a joint Hindu family to a specific share unless and 
1878 until any act having the effect of converting the joint ownership into 
several ownership is done. This may be done by a mere signification of 
intention and when the intention is once signified, the share of each member becomes 
several and defined. 

-F. Tej Protap Singh v. Champa Kalee Koer, 12 C. 96.—Two brothers, 

members of an undivided Hindu family governed by the Mitakshara, 
1865 entered into an agreement dividing certain portions of the family property, 
moveable and immoveable, and providing for the partition of the remain¬ 
ing properties by certain arbitrators appointed for the purpose. Held, this agreement, 
by itself, operated to effect a severance of the joint interests of the brothers and extin¬ 
guish all rights of survivorship between them. 

-R. Digamber Misser v. Ram Lai Roy. 19 C. 761 (766).—To constitute a family 

a divided one with reference to any property, it is enough if the joint 
1887 tenancy in reference thereto is converted into a tenancy-in-common, i.6., 
it is enough, if the members were to agree that that property should be the 
subject of ownership between them in certain defined shares, though the agreement is 
not followed by division by metes and bounds. 

1889 -R. Jasoda Koer V. Sheo Pershad Singh, 17 C. 33 (36). 

Shamkuar v, Hohanunda Sahoy, 19 C. 301.—No guardian can be appoint¬ 
ed, under the Guardian and Wards Act, 1890, of the property of a minor, 
1891 who is a member of an undivided Hindu family, because until partition 
the minor has no separate property to be managed by the guardian (C/. 8 
B. 895 noted infra). 

-R. Bata Krishna Goswami v. Gapal Krishna, 5 C.L-J, 917.—A numerical 

division of the shares of the members of a Hindu family governed by the 
1906 Mitakshara law may effect a separation between the co-parceners, because 
they were joint tenants and a defining or specification of their shares 
converts them into tenants-in-common; but the members of a Hindu family governed 
by the Dayabbaga law are always tenants-in-common. A defining of their shares does 
not by itself effect a separation between them. 

• « 

-R. Harihar Pershad o. Mathura Lai, 8 C.L.J, 256=12 C.W.N. 598 = 39 C. 561. 

—The foundations on which families governed by the Mitakshara system 
1908 rest, as laid down in Ajrpovier v. Rama Subba Aiyan, would be completely- 
shaken, if the rules of procedure and practice intended to apply to persons 
and their rights and liabilities of an altogether different character were made applicable 
to the co-parceners of such families. . ... t 
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—R. Rai Gaiindar Narain v. Rai Harihar Narain, 12 C.W.N. 687.—The fact of 
living together and eating together on the same floor with food taken 

1908 from the same cook-room or even the superintendence and control by the 
eldest and the most intelligent of the members cannot alone suffice to 

constitute either a joint or a re-united family as contemplated by Vijnaneswara and 
his followersi if there be satisfactory proof of previous ascertainment of the shares of 
individual members. 

-P. Iswardhari Singh v. Narsiogh, 1 Ind. Cas. 899.—Although, in order to 

prove that a joint Hindu family has become separate, it is not necessary to 

1909 prove partition by metes and bounds, yet the mere circumstance that the 
shares of the parties are mentioned in the Record of rights is not sufficient 

to prove partition, without separate enjoyment of the shares. 

1909 -P- Gannu Singh i>. Bhagwati Koeri, 3 Ind. Cas. 234. 

-R. Har Ijal Raut v. Jai Lai Raut, 3 Ind. Cas. 291.—Where, in the descriptive 

column in a Record of rights, it is stated that one J and his two nephews 

1910 are the tenants “bahissa brabnr" : held, that the expression does not 
mean that the throe are ten.ants in equal shares and that the nature of 

the tenancy is changed into one of common tenancy, but only means that the first 
name is the uncle's and the following two names are the nephews’, and that there are 
only two shares in the jote and not three. 

__ 0 ^ Kedar Gain v. Ramoni Dassi, 7 Ind. Cas. 884 (888).—What constitutes the 

true teat of partition according to Hindu law is the intention of the members 

1910 of the family to become separate owners. Where one of the two Hindu 
daughters bad granted a usufructuary mortgage in respect of the entire 
estate left by their father, and the other daughter got a decree for joint possession : Mid, 
that there was no effective separation in interest between the sisters, no renunciation 
of the right of survivorship and no such definition of interest as to justisfy the conclu¬ 
sion that the sisters so separated that the principle of survivorship had ceased to 

operate. 

MADRAS. 


-F. 

1867 

-R 

1374 

-R. 

1880 


Natayana Ayyar v. Lakshmi Ammal, 3 H.H.O.R. 289 (292).—An agree¬ 
ment by which the parties defined their shares and agreed to divide the 
profits in proportion to their shares was held to constitute the division 
of right, though not followed by a partition of the subject-matter. 

Villa Butten v. Yamanemma, 8 U.H.C-R. 6 (II).—A co-parcener cannot, 
before partition, convey away as bis interest any specific portion of the 
joint property. 

Kandasami v. Doraisami Ayyar, 2 M. 317 (323).—A partition might 
become binding on the minor members of a family by the will of adult 
co-parceners, provided that it was neither unfair nor illegal, in which case 
the minors may, on attaining majority, set it aside. 


_g. ponnappa Pillai v. Pappuvayyangar. 4 M. 1 (83) (P.B.), as to the power 

of an undivided co-parcener to alienate his undivided interest in family 

property. 

. g Rangasami tJ. Krishnayyan, 14 H. 408 (F.B.)»1 M.L.J, 603.^In a suit 
by the purchaser of a share of family properly from one of the members 
1801 o* ** found that the number of co-parceoers bad increased 

' between the date of purchase and that of the suit: Mid, that the share to 

be awarded to the purchaser-plaintiff should be computed with reference to the state ol 

13S 


978 

HINDU LAW (PARTITION)— 

the family at the date of suit and not that at the date of the purchase, the ground being 
that, until paibition is actually effected, no member of the family can lay claim to a 
certain definite share. (But see 21 M.L.J. 246, infra."] 

•^—Explained. Muthusami Mudaliar v. Nallakulantha Mudaliar, 18 M. 418,— 
The decision in 11 M.I.A. 75 is applicable only to property which has been 
1894 divided into shares though not by metes and bounds. It is not applicable 
to a case where the members of a family divided only a certain portion of 
the family property, leaving the rest to continue in co-parcenary as before, 

-R. Iburamsa Rowthen v. Thirumalai. (1910) M.W,N. 380=8 M.L.T. 269 

=20 M.L.J. 743 (P.B.)=7 lod. Cas. 559.—A member of an undivided 
1910 family can sue for his share in the item alienated to a stranger, without 
asking at the same time for a general partition of the entire family 
property. The existence of any equities in favour of the purchaser does not entitle him 
to resist the claim of the members, not bound by the alienation, for possession, 

-R. Boganadam Rangiah v. Boganadam Subramania. 9 M.L.T. 3=21 M.L.J. 

21 = 1910 M.W.N, 755 = 8 Ind. Gas. 512 (F.B.) — In a suit for partition of 

1910 joint family property, where the plaintiff is in joint possession with the 
other CO- parceners, the Court-fee is to be fixed under Art. 1 of Sch. I of the 

Court Pees Act, and not under Art. 17 (vi) of Sch. II of the Act. 

-R. Chinnu Pillai v. Kalimuthu, 9 M.L.T. 389 = (1911) M.W.N. 238 = 21 M.L.J, 

1911 246 (F.B.) = 9 Ind. Cas. 5S6—See same case under No. 202, supra. 

-R. Thandayuthapaoi Kaugiar v. Baghunatha, (1911) M.W,N. 223 = 9 M.L T. 

421=22 M.L.J. 240 = 10 Ind. Cas. 660.—Where a decree for partition 
1911 effects a severance of the joint family, this severance is not affected by the 
subsequent filing of an appeal from the decree unless and until it is 
reversed. Births or deaths afterwards supervening in the family cannot alter the 

BOMBAY. 

Lakshmi Baiv. Ganpat Moroba, 4 B.H.C R. (O.C.) ISO (164).—There may 
be, in Hindu law, a partition of estate without a partition of lands, a 
division in title without a division in enjoyment. 

Joitram Bechar V. Baiganga, 8 B.H.C.(A.C.) 228 (232).—A suit by a 
member of a joint Hindu family for possession of a specific share is not 
maintainable. 

-R. Vasudev Bbat v. Venkatesh, 10 B.H.C. 139 (152). 

Udaram Sitaram v. Ranu Panduji, 11 B.H.C. 76 (80).—The purchaser at 
a judicial or private sale of the undivided share of a parcener in the family 
estate or the mortgagee or other alienee (for valuable consideration) of 
such a share is not, before partition, entitled to insist upon the possession 
of any particular portion of the undivided family estate as representing the share of 
that parcener. 

-R. Ardesir Nasarvanji v. Muse Natha Amiji, 1 B. 601 (606).—Point same as 

1877 in 11 B.H.C. 76, supra. 

-Observed upon. Babaji Parshram v. Kashibai, 4 B. 157 (160).—Where there is 

no intention presently to appropriate and enjoy in a manner inconsistent 
1879 with the ordinary state of enjoyment of an undivided family, an agreement 
to divide, without more, is not of itself sufficient to effect a separation. 
Even a decree for partition, unless partition has been actually effected thereunder, 
cannot change the undivided status of the family and destroy the rights of survivorship 


decree. 

-R. 

1667 

-R. 

1871 

1873 
-R. 

1875 
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——R. Balaji Ananb Rajadiksba v. Ganesh JanardaD Kamati, 5 B. 499- 

purchaser of the share of a member of ao undivided family, who was nob 

1981 in possession of any portion of the property, cannot claim to be put in 
joint possession with the other members of the family ; but his remedy is 
by a suit for partition. 

-R. Narsin grav Bamcbandra v. Venkaji Krishna, 8 B. 395.— This was a suit by 

three brothers, on behalf of themselves and a minor brother of theirs, for 

1884 having an alienation by their father set aside. The family being undivid¬ 
ed in interest, held, there was no necessity for a certificate of adminis¬ 
tration on behalf of the minor, because the minor has no separate share to be adminis¬ 
tered. 

_R Murarji v. JIukund. 15 B. 201.—Held, thatthe evidence in this case as to 

the modcof enjo 5 -inent by the several branches cf the family during a long 

1890 period must bo taken as establishing a tacit agreement of enjoying 
according to thoir shares. 

_R, Rimchandra v. Damodhar. 20 B. 467.—A co-parcener in a joint Hindu 

family may claim joint possession of a parcel of the family property and 
need not sue for a partition. 


1895 


_R, Laksbman v. Narayan. 24 B 182 = 1 Bora. L.R. 177.—A. decree, based on 

a compromise, awarded to plamtiS, a minor, ith share in the family 
1899 properly ; bat it provided that, until the minorplaiotiii should attain bis 
majority, the defendant should continue giving him a certain share of the 
from the family property and that he should be put in possession after attaining 
income decree opecateJ to make the plaintiff a separated member 

majori y^^^^ so that his share vested in him as a separated member and descended to 
(romi s ^gath. the mere fact that the decree postponed the actual possession 

oUhrshwo to the date of plaintiffs m ijority making no diSeronce whatever. 

_Bandacharya v. Stinivasachatya, 5 Bora. L.R. 742.— Where there was a 

division of interest of the members of an undivided family, the joint 
4901 tenancy of the undivided family became a tenancy-in-common with the 
members of that divided family. 


ALLAHABAD. 


-R. 

1868 

-R. 

1868 

-R, 

1871 


1870 

-R. 

1876 


Hurdwar Singh f. Luohman Singh, 3 Agra 41.—Although there has been 
no actual partition by metes and bounds, a co-parcener holding an 
ascertained share in immoveable property is competent to alienate it 
without the consent of the other co-parceners. 

Jawabir Singh v. Surjan Siogb, 3 Agra 78 (79).—HeW that, if there was 
severalty of interest, the property was divided property. 

Baja Nursing Doss w. Bai Natain Doss, 3 H.W.P. 217 (238).—Separate 
property might bo acquired by the mutual agreement of the members ol 

the family. 

_MuBsammat Lalti Koer v. Gangabishen, 7 N.W.P. 261 (276) 

(P.B). 

Debi Patshad «. Thakur Dial, 1 A. 108 (109) (P.B,)—While undivided, a 
Hindu oo-patcener has no certain share in the joint property. 
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R. Cbamaili Kuar w. Ram Prasad, 2 A. 267 (F.BJ.-When the father of an 

«,a Hindu family, cousistiog of himself and his minor son. alien- 

879 ates family property for raising money for immoral purposes, the son 

recover the whole property setting the alienation as 
invalid altogether (t.e.. not valid even to the extent of the father’s share) notwithstand¬ 
ing the fact that tbo alienee acted in good faith and gave consideration for such property, 

—R. Adi Deo Narain Singh y. Dukharan Singh. 5 A. 532.--Division by metes 

1883 and bounds is not necessary to complete partition. 

-R. Sultan Singh y. Sheo Buksh, 4 A.W.N, 172.-In order to show separa- 

tion between the members of a joint Hindu family, it is not necessary to 

1884 establish a partition of the joint estate into separate shares or holdings; it 
IS enough that there has been an ascertainment and definition of the 

extent of the rights and interests of the several co-sharers in the whole, and of the 
proportion of participation each of them is to have in the income derived from the pro¬ 
perty, to effect a severance and destruction of the joint tenancy so to speak, and to 
convert it into a tenancy in common. 

-R. BasaMal y. Mabaraj Singh, 8 A. 205 (208).-Point same as in 1 A. 105 

1886 (P.B.), supra. 

-Cons. Balbhadar y. Bisheshar, 8 A. 495=6 A.W.N. 154.-See same case 

1886 under No. 202, supra. 

-Cited. Chakauri Singh y. Suraj Koer, 2 A.L.J. gi.-In order to complete a 

separation between the members of a Hindu joint family, a partition by 

1904 metes and bounds is not necessary. It is enough if there is an agreement 
to become separate in title. 

R. Parsotam Rao Tantia y. Janki Bai, 29 A. 354 (364) = A.W.N. (1907), 77= 

4 A.L.J. 257.—Where a Hindu father executed an instrument whereby 

1907 he provided for a partition among his sons and made three separate devises 
in favour of each, the family was held to have become divided from the 
date when the instrument came into operation, even though the members continued to 
live in the manner of a joint Hindu family. 

R. Himmat Bahadur y. Bawani Kunwar, 30 A. 352 (361)=5 A.L.J. 339* 
A.W.N. (1908), 143.—In describing the unity of ownership of the joint 
property by the members of a joint Hindu family under the Mitakshara. 


1908 


R. 


1910 


Jwala Prasad y. Janki Kuar, 7 A.L.J. 975=7 Ind. Cas. 90S.—Where two 
brothers agreed amoug themselves to hold their father's property in defined 
shares, the property ceased to bear the character of undivided property, 
although there was no actual partition. A severance of the joint nature 


of family property took place within the rule laid down in 11 M.I.A. 75. 


OUDH. 


■R. 


1908 


Suraj Bakhsb y. Raghuraj Kunwar, 11 O.C. 381 (387).—Where a family 
is once proved or admitted to be joint, there is a strong presumption in 
favour of the continuance of such jointness which can be rebutted only 
by most cogent evidence. The mere fact that names of two brothers ate 
entered in the revenue papers as owners of specified shares does not constitute separa¬ 
tion. 
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PUNJAB. 

— Cited. Naoak Chand v. Mussammat Dayan, 103 P.R. 1894.—A division of 
the right or title is suffis^ient without ao actual partition of the property 
1894 itself by metes and bounds. The test is the intention to be inferred from 
the acts done and the instruments executed by the parties themselves, and 
the Court must find in each particular case whether the parties have agreed that the 
property in question shall henceforth be the subject of an ownership in defined sharesi 

SINDH. 

-Relied upon. Gokaldas v. Chandibai. 4S.L.R. 223^10 Ind. Cas. 967.—An 

1910 ^8^6omeot to separate is sufifeient to effect the partition : actual division 
of the property is not necessary. 


(273)- Agreement Jor—Partially acting upon such agreement—Effect 

of such agreement. By the Hindu law, an agreement for a 
(1869) partition of joint estate is good without actual division or 
separate seizing of the divided estate, and such agreement can 
be enforced. A Samakha, or agreement, was entered into by two 
brothers, who constituted a joint Hindu family, for a division of the joint 
ancestral estate. No actual division took place, or separate seizing by 
the co-sharers of the estate, but the agreement was partly acted upon, 
by separate participation of the rents, and the parties also lived separate¬ 
ly. Held, that the agreement operated as a division of the joint estate. 

The distinction between the Bengal and Benares Schools as to the 
right of children to claim partition of the family estate in the lifetime of 
their father, discussed. Rajah Suraneni Venkata Gopala Narasimha Roto 
Bahadoor v. Rajah Suraneni Lakshna Venkama Row ... 12 W.R. 40(P.C.) 

= 3 B.L.R. 41 (P.C.) = 2 Suther. 265 = 2 Sar. 496=13 M.I.A. 113. 

,1 B_ 9 M.I.A. 5i3—dislinguisked and commented on. 


PRIVY COUNCIL. 


NOTE8.- 

1878 


.R. M»barajah Ram KUseo Singh v. Rajah SbeoDunduo Singh, 23 W.R. 
412 (414) IP.C.),—See No. 277, infra. 


CALCUTTA. 


-R. 

1872 



1872 


Musst. Phooljhuree Koer w. Ram Petahun Singh, 6 B.L.R. 385 = 17 
W.R. 102 (103).—See same ease under No. 272, supra. 

Maharanee Heeraoath Koer v. Baboo Ram Narain Singh, 9 B.L.R. 274 
= 17 W.R. 818 (384).—The excluaion of females from succeaaion rests not 
on the impartibility of the estate but on the family being undivided and on 
the estate being an ancestral undivided property. 


MADRAS. 

R Karuppai Nachiar u. Sankaranarayanao Cbetty, 27 M. 300 (811) = 13 M. 

L.J. 398 (F.B.).—The expression ' ancestral property ’ is not used in the 
i Mitaksbara as denoting property other than that which has devolved from 
a direct snoestor either in the paternal or maternal line. 
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-R. Nachiappa Chettiaru. Chinnayaswami Naick, 29 M. 453 — 16 H.L.J. 339= 

1 M.L.T. 272.—In discussing whether an impartible zeroindari conatitutea 
1906 the assets of the last holder in the hands of bis brother, as authority for 
the position that the law of succession follows the nature of the property 
and of the interest involved in it. 


1899 


BOMBAY. 

-R. Lakshman v. Narayao, 24 B. 182.—See under No. 272, 

supra. . 


(274)- Determination of joint ownership—Agreement to divide — 

Division. Held, following the case oiAvpovier v. Ram Suhha 
(1869) Aiyan (11 M.I.A. 75), that, in a Hindu family, the status of 
joint ownership is only determined by an actual partition, or 
an agreement by mutual consent to a division of the joint estate. 

It lies on a party claiming a share of the joint estate, as one of a 
divided family, to prove severance of interest. Ram Ghunder Dutt v. 
Chunder Coomar Mundul ... ... 2 Sar. 507= 13 M.I.A. 18L 


PRIVY COUNCIL. 

NOTES.-Appl. Maharaja Rain Kissen Singh u. Raja Sheonandan Singh, 

1875 23 W.R. 412 (414J (P.C.). -See No. 277, irtfra. 

MADRAS. 

-R. Vitla Butten v, Yamaoemma, 8 M-H.C. 6.—See same case under No. 272, 

1874 supra. 

BOMBAY. 

-R. Lakshman Ramch.andca v. Satyabhamabai, 2 B. 494 (522).—As to widow’s 

right to maintenance against surviving co-parceners and purchasers with 
notice. 

CALCUTTA. 

-R. Mewa Lai Sahu «. KumerjiJha, 10 C.L.J. 33 = 13 C.W.N. 797.—An appel¬ 
late Court cannot, in view of S. 678 of the Oiv. Pro. Code, reverse the 

1909 decision of the Court of 6rst instance on account of any error, defect or 
irregularity whether in the decision or in any other order passed in the 
suit or otherwise, which does not afiect the merits of the case or the jurisdiction of the 
' Court. 

(275)- Absence of partition for six or seven generations the ground 

for refusing it—Absence of family custom. Suit for partition. 

(1872) The defence was that there having been no partition in the 
family for sis or seven generations prior to suit, the plaintiff 
could not demand partition. No family or other custom against partition 
was alleged or ’proved. The evidence showed that in former times there 
were some partitions. The evidence, far from showing that, during the 
six or seven generations previous to the present suit, there was enjoyment 
by only one member of the family at a time, showed that, during the said 
period, there was joint enjoyment by all the members. Held, under the 
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ciroumstances, the mere fact that there was no partitioD during six or 
seven generations, could not, in the absence of any family or other custom, 
control the operation of the ordinary Hindu Law or deprive the parties of 
the right to demand partition, when they were so minded. Thakur 
Durrio Singh v. Thakur Davi Simfh ... ... 13 B.L.R. 165 = 

1 I.A. 1=3 5ar. 301 = R. and J.'s No. 25 (Oudh). 

H.B. “ In the present case, there was no evidence of enjoyment by a eiogle 
member of the family during six or seven generations; all that was found was that 
during that period the estate had never been divided. That fact alone cannot control 
the operation of the ordinary rule of Hindu law, or deprive the parties, if they are 
members of A joint aud undivided family, to demand a partition when they are so 
minded.” 

MADRAS. 

Dinakaraswami Sethupatbi v. Bbasbkaraswami Setbupatbi, 11 M. 
L.J. 29 (38).—Where there was not only no partition but there was also des* 
1901 cent to a single heir as an impartible estate for more than 18 generations, 
which facts were held sufficient to raise a presumption of unbroken family 
custom in favour of impartibility. The case in 1 I.A. 1 was distinguished on the ground 
that there, though there was abseoce of partition during G or 7 generations, there was 
no evidence of enjoyment by a single member of the family at the time. 

( 276 )_ Agreement—Partition by metes and bounds—Alteration oj 

status— Intention of parties. Under Hindu Law, there may 
(1873) be a division, which, though not carried out by a partition 
by metes and bounds, would, nevertheless, alter the status 
of the family. So, the question would, in every particular case, be one 
of intention, whether the intention of the parties to be inferred from 
the instruments executed between, and the acts done by, them was bo 
effect a division so as to alter their status. If the real inteution of the 
rfcies to be gathered from the instruments executed between them 
should be to enjoy, thenceforth, the property covered thereby in severalty 
and thus effect an alteration of their status, the Courts would decide that 
the members of the family entering into such an arrangement are divided 
. Interests, gua such property. Baboo Doorga Perskad v. Mussammat 

Kundun Koowar . 21 W.R. 214=13 B.L R. 335 = 

1 I.A. 55 = 3 5ar. 341. 


NOTES, 

1875 


1903 


1809 


PRIVY COUNCIL. 

_App. Maharaja Bam KisBan Siogh v. Rajah SheoDundun Siugb, 23 W. 

R. 412 (P.C.).— See No. 277, in/ra. 

OODB. BalkrishenDaev. RamNarain Sahu, 30C. 788=8Bom. L.R. M1(P.C.) 
—See No. 286. infra. 

CALCUTTA. 

Harua^h Perahad v Mandil Dass, 27 0. 379 (389).—Ae to the onetom 
relatiug to Bucoesaion among Jains and the applioability of the Mitak- 
gbara law to them. 
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-R. Batakrishna Goswami v. Gopal Krishna Goswami, S C.L.J. 417.—In 

families governed by the Dayabhnga law, the mere ascertainment and 
1907 definition of the shares of the members of a joint family gives no indica¬ 
tion of their having effected a partition. 

MADRAS. 

1874 -R. VitU Batten v. Yamenamma, 8 M.H.C. 6 (11). 

(277) - Joint family—Separation of interest, what amounts to — 

Effect of (jranting a joint lease. As regards the joint property 
(1875) of a Hindoo family, there may be a division of right and in¬ 
terest, which will operate to change the character of the owner¬ 
ship from joint to separate, although it may not be intended at once to 
perfect it by an actual partition by metes and bounds; and therefore the 
agreement of a family to divide the proceeds of the joint property among 
its members in definite shares, with the intention that each should hold 
his allotted share in severalty, severs tlie joint interest, and extinguishes 
the rights springing from united family ownership. 

Joining in gi*anting a lease is in no way inconsistent with the lessors 
being owners of separate shares. Maharajah Earn Kissen Sing v. Bajak 
Sheonundun Sing ... ... ... 23 W.R. 412=3 Sar. 498. 

CALCUTTA. 

Notes. -R- Aoanda Bibee u. NownitLal. 9 C. 315 (325).—A daughter-in- 

1882 ^ co owner with her father-in-law and cannot, after bis death, 

take bis estate by right ot survivorship. 

BOMBAY. 

-R. Lakshman y. Narayan, 24 B. 182 (188) = 1 Bom. L.R. 777.—An agreement 

to partition, even when it is not carried out by actual separatiou, entitles 
1899 the widow of a deceased brother to succeed to bis share in preference to 
the surviving co-sharer. See also same case under No. 272, supra. 

(278) - Partition—Joint estate. Although a suit by a member of 

a joint Hindu family against his co-sharers for a separate 
(1878) share of the joint estate be not in terms a suit for partition, 
yet, if it appear that the intention of the plaintiff was to 
obtain the share which he would be entitled to on a separation, and the 
decree passed in the suit assigns him that share, such decree does, in fact, 
effect a partition, at all events, of rights, which, under the doctrine laid 
down in the case of Appovier v. Rama Subba Aiyan (11 M.T, A. 75) is effect¬ 
ual to destroy the joint estate. Joy Narain Giri v. Girish Chunder Myti, 

4 C. 434=S I.A. 228=3 Sar. 871. 

PRIVY COUNCIL. 

Notes.——R. Ram Pershad Singh w. Lakhpati Koer, 30 C. 231=30 I.A. 1 
=7 C.W.N. 162=5 Bom. L.R. 103.—Where, looking at the conduct of the 
1909 parties and at the whole circumstances of the case, the Privy Council 
held that, notwithstanding the imperfect form of a decree for partition, a 
separation of the joint family was established. (See No. 265, infra.) 
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CALCUTTA. 

•—R. Tej Pfotap Singh v. Champa Kalee Koer, 12 C. 96 (102).—See same case 
1885 under No. 272, supra. 

—R. JogendraNath Rai v. Baladeo Das, 35 C. 961 (966) = 6 C.L.Ji 735 = 12 C. 

W.N. 127.—The mere definition of the shares of the joint proprietors 
1907 does not amount to a partition of the property, although such dotermina* 
tioQ may efiect a severance of the joint interest. 

-Diet. Bunwari Lai u> Daya Sanker Itlisser, 13 G.W.N. 815 (824).— On the 

ground that it is a type of the class of cases where, when one co* 
1909 parcener sues for partition, a severance is not effected till the shares have 
been defined. 


MADRAS. 

_R. Thandayutbapani Kangiat «. Raghunatha Kangiar, 9 MX.T. 421 = 21 M. 

1911 L J. 240=10 Ind. Cae. 660.—See same case under No, 272, supra. 


BOMB&Y. 

_D, Sakbaram Mabadev Dange v. Hari Krishna Dauge, 6 B. 113.—A decree 

for partition cannot operate as a severance of joint interests so long as it 
1881 is under appeal. In 5 I.A. 228, the decree treated by the Privy Council 
as having effected a severance of joint interests was not the one under 
appeal in that case, whereas in 6 B. 113, the decree for partition was itself under appeal 

before the High Court. 

_U Lakshman v. Narayan, 24 B. 182=1 Bom. L.R. 777.—See same case 

1899 under No. 272, supra. 

PUNJAB. 

_.p Ran Kishenv. Beli Ram. 33 P.W.R. 1910 = 23 P.R. 1910 = 5 Ind. Cae. 

887,suit by one member of a joint Hindu family against another, on 
1909 the allegation that an acquisition was for the joint family and not merely 
for the member in whose name it was recorded, does not effect separation. 


^ 279 )_ Partition under the Hindu law—Declaratory order— Separa¬ 

tion in estate—Death of plaintiff before final decree. In a 
(1879) suit brought by the younger of two Hindu brothers against 
bis elder brother for the partition of lands belonging to an 
cestral joint estate and against other defendants, claiming as encum- 
cers or as absolute owners of portions of the said lands under titles 
derived from the plaintiff's father and elder brother, for the recovery of 
the laintiff’s share of the said lands, freed from the interests claimed 
these defendants, except in so far as such interests might be valid as 
^ ■ sb the plaintiff under the Hindu law, the Court passed an order to 
the effect that the property claimed was partible, and that the plaintiff 
ntitled to a moiety, but directed that, with a view to ascertain how 
r^^he moiety awarded to the plaintiff was affected by the acts of the 
1 * tiff'e father and eldest brother, a commissioner should be appointed 
f * vestigate accounts, and report thereon to the Court. Before the 
■ quiry thus directed to be made was completed, and before a final decree 

121 
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was passed tor the division of the property, the plaintiff died. B.M, 
that the order passed by the Court was tantamount to a declaratory 
decree determining that there was to he a partition of the estate into 
moieties, and making the brothers separate in estate from its date, if 
they had not previously become so; and. consequently, that the plain¬ 
tiff’s interest in the property in suit would not pass to the defendant, 
his elder brother, as joint estate by survivorship, but to his own repre¬ 
sentatives as separate estate. Appovter v. 2ia7na Subha Aiyan, (11 M.I.A. 
75), followed. Chidambaram Chettiarv. Gauri Nachiar 

2 M. 83=6 LA. 177 = 5 C.L.R. 6 = 4 Sar. 55. 

CALCUTTA. 

R. Tej Protap Singh v. Champa Kalee Koer, 12 C. 96.-See same 
case under No. 272, supra. 

Jogendra Nath Rai v. Baldeo Das, 35 0.961 = 12 C.W.N. 127 = 6 C.L.J. 
735.—See same case under No. 278, supra. 

Banwari Lai v. Sheo Sankar, 13 C.W.N. 815 = 1 Ind. Cas. 670.—When the 
alienation is set aside, the Court should order that the property should be 
possessed in defined shares and the share of the transferor should bo 
subject to the lien of the transferee for the return of the purchase-money, 
on the ground that the co-parcener must make his share available for payment of his 
just dues and fulfilment of his obligation. Even if the co-parcener who made the 
alienation die during the pendency of the suit, the other co-parceners cannot claim to 
take the property by survivorship so as to defeat the rights of the purchaser. 


Notes. 

1685 
-R. 


1907 


D. 


1909 


-R. 

1894 

-R. 

1896 


MADRAS. 

Krishnasami Ayyangar v. Rajagopala Ayyangar, 18 M. 73 (87).—A provi¬ 
sional decree, such as one for taking accounts, is separately appealable. 

Subbaraya Mudali v. Maoika Mudali, 19 M. 845.—A decree for partition 
operates as a severance of joint ownership. 


BOMBAY. 

-R. Lakshman v. Narayan, 24 B. 182 (187) = 1 Bora. L.R. 777.-See same 

1899 case under No. 272, supra. 

P. Lade v. Sadasiva Narhar, 6 Bora. L R. 35,—A decree directing a partition 
between the members of a joint Hindu family or the equivalent of a 
1903 decree substantially undistinguishable from it, is a declaratory decree 
converting the parties into tenants-iu-common. 


(280) Co-sharers Account from, date of exclusion of co-sharers — 
Decree for 7ncs7ie profits oh partition of zemindari. A ques- 
(1882) cion of the partibility of a zemindari disputed in a family of 
six brothers having been decided in favour of three, who sued 
for their shares, held that the decree should be that the plaintiffs were 
entitled to recover one-half of the zemindari, together with the mesne • 
profits thereon, from the time of their dispossession; provided that they 
should recover such mesne profits for a period of no more than three 
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years next before the commencement of the suit, subject to an allowance 
to the defendants for all, or any portion of, such mesne profits which the 
latter might prove to have been duly applied for the benefit of the joint 
family. Appa Rao v. Court of Ward^... S M. 236 = 9 I A, 125 = 4 Sar. 345. 


Note. 


BOMBAY. 

F. Bhivrav v. Sitaram, 19 B. S32.—A member of an undivided 


Hindu family has no right to mesne profits prior to partition. This is the 
1894 general rule. But on partition mesne profits may be allowed where a 
member has been entirely excluded from the enjoyment of family property 
or where another member has been holding it as impartible and as exclusively bis own. 
The right to mesne profits subsequent to suit can be asserted by a separate suit, where 
the decree for partition is silent as to it. S. 244, para 2 of the Civil Procedure Code, 
1882, reserves such right. 

(281)- Partition—Eoidence of partition—Distribution of family 

estate, followed by separate possession, equivalent to informal 
(1890) partition. The Courts below found that a distribution of 
ancestral estate among the members of a family had taken 
place -in former years, and bad been followed by continuous possession, 
without their having any intention to re-adjust or to bold on behalf of 
the family. The right of an individual member to claim another parti¬ 
tion was therefore negatived. The parties, who had long discontinued 
joint residence, were members of a family consisting, at the time of the 
distribution, of four sons left by a- Sikh Dewan, deceased. The son of 
one brother now claimed from the son of another, joining a third who 
still survived, partition of the property which had descended from the 
crandfather with the increment since his time. That an actual parti¬ 
tion had been effected, although probably no formal document of parti¬ 
tion had been executed, appeared to their Lordships to be a just infer- 

from the evidence. Budha Mai y. Bhagwan Das ... 18 C. 302 = 

5 Sar. 632- 17 I.A. 392. 

^ 202 )_ Evidence of 2 )(trtiticn of joint family — Presumption. In a 

suit to enforce an alleged right of one brother against another, 
(1890) to separate proprietary possession of a share in joint family 
estate, the concurrent findings of the Courts below were 
definitely to the effect that a partition had taken place, after which the 
brothers had been no longer joint as to their interests. 

The Courts had fully gone into the case on either side receiving the 
d noe offered by either party, and they had considered the whole of it. 
Th refore, it could not be effectively urged, as aground of appeal, that the 
r ^"^t below, in coming to the above conclusion, bad erred in putting the 
h 'lien of proof unduly upon the plaintiff, or disregarded, the presumption 
• ■ from the original state of the family. Earn Gharan v. Debi Dm^ 

13 A. I65-J3ar.«l4, 
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( 283 ) Partition of part of the estate of a Hindu joint family — 
Continuance of undivided sto.te~Impartihle estate in the pos- 

(1900) session of the senior member—Wrongful ivithholding of junior 
nicmhers maintenance—Their right to recover arrears. Id a 
former suit brought by a junior member of a Hindu joint family for parti¬ 
tion of the whole of their joint family estate, the final decree declared 
that a zeraindari in the possession of the senior member was impartible, 
and awarded among the parties only the divisible part of the family pro¬ 
perty. In the present suits brought by two younger brothers against the 
eldest, who was in possession of the impartible zemindari, for mainten¬ 
ance, with arrears of the latter unpaid, it was decided that the family was 
undivided by the effect of those proceedings so far as the impartible estate 
was concerned, which remained chargeable with their rights of mainten¬ 
ance. As to those rights the Courts below differed, the High Court being 
of opinion that the arrears were not recoverable. The Judicial Committee 
held that, although the withholding of maintenance did not necessarily 
give a right to sue for the arrears, there was therein prima facie evidence 
of wrongful withholding, and that such evidence, supported as it was in 
this case by evidence of the zemindar’s unwillingness to pay for their 
maintenance and bis denial of their rights, led to the conclusion that the 
withholding was proved to be wrongful. The arrears, for the period 
within limitation, were accordingly claimable, and were decreed. Baja 
Yarlagadda Mallikarjuna Prasada Nayadu v. Baja Yarlagadda Durga 

Prasada Nayadu . 24 M. 147=27 LA. 151=5 C.W.N.74 = 

10 M.L.J. 294 = 2 Bom. L,R. 945 = 7 Sar. 761. 

PRIVY COUNCIL. 

Notes.-R. In the matter of the petition of Yarlagadda Durga Prasada 

1903 Naidu, 27 U. 153. 

MADRAS. 

-R. Gopalsami Chetti v. AruDachalam Chetfci, 27 M. 32.—Where the plain- 

1904 illegitimate son, was awarded arrears of maintenance at the rate 
decreed for a period of nine years prior to his suit, as claimed by him. 

-R. Subramania v. Muthammal, 9 M.L.T. 316 = 21 M.L.J. 482 (483).—A 

defendant, who pleads the waiver of a widow’s right to arrears of main- 

1911 tenance, must show that she (the widow) agreed to waive her right or led 
him to believe that she would not claim arrears. 

-R. Rangathayi v. Nelli Munusawmy, 9 M.L.T. 461 = 10 lod. Cas. 110.—A 

Hindu widow is entitled to arrears of maintenance from the date of her 

1911 husband’s death. No formal demand is necessary. Arrears of main¬ 
tenance may be refused to a Hindu widow, only when the person liable 
to make payment has justifiable grounds for inferring that the claim was abandoned 
and had in consequence net set aside any portion of his annual income to meet the 
claim. 
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CENTRAL PROVINCES. 

'R. Rajah Ratan Singh v. Rani Beni Bai, 1 H.L.R. 33 (3S), 
190i for the position that non-piymont of maintenance to a person entitled 
thereto constitutes prima facie proof of withholding. 


(284)- Joint family estate—Possession by one member, suit for — 

Mesne profits. In a suit for parfcibion of the joint family 
(1902) property brought by one brother against another brother, it 
was found that the defendant was in possession of the whole 
of certain landed property, including plaintiff’s share in it. The Judicial 
Commissioner decreed, inter alia, that plaintiff be given three years' 
enjoyment of defendant’s share to make up for losses caused to plaintiff 
by being kept out of possession for three years : Held by the Judicial 
Committee that the Judicial Commissioner had, under the circumstances, 
done justice between the parties, though in a somewhat rough manner, 
and it would not be to tlie interest of the parties to remand the case for a 
more precise determination of the amount of tnesne profits. Gangaram v. 
Sitatam ••• ••• 6C.W,N.dP8. 


(285) 

(1902) 


_ Mitakshara School — Joint family — Partition — Test of 

partition — Intention—Conduct of parties, evidence of. The 
evidence of the conduct of parties must be looked at, in order 
to arrive at what constitutes the true test of partition of 


property according to Hindu Law, oamely, the intention of the members 
of the family to become separate owners. Ram Perskad Singh v. Lakhpati 

... 30 C. 231=7 C.W.N. 162 = 5 Bom. L.R. 103 = 30 I.A. I 

= Sar. 380. 

CALCUTTA. 


NOTES. 


D. Bata Krishna Goswami v. Gopal Krishna Goswami, S C.L.J. 


$17 (4l8, 421).—30 C. 231 and 30 C. 73S are cases governed by the 
1904 Mitakshara law. A numerical division of the shares of the members of a 
joint Hindu family governed by the Mitakshara law may effect a separa¬ 
tion between the co-parcenera. because they were joint tenants, and a defining speoifi- 
t'on of their shares converts them into tenants-io-common, but the members of a 
Hindu family governed by the Dayabhaga law are always tenants-in-common. A 
■ ff of their shares does nob by itself effect a separation between them. 


-R. 

1910 


Kedar Gain y. Ramoni Dasei, 7 lad. Caa. 884.-'See same case under 
No. 279, supra. 

OUDH. 


^{Qgammat Santana v. Narpat Singh, 0 0.0. 216.^Where one co-parcener 
in a joint Hindu family separatee, it ie not impossible that the others 
1906 should remain united. If then it is proved that the others did not 
separate, and, lived throughout in union, it would bo sufficient to estab- 

lish »n agreement to remain united. 

_Saraj Bakbsh «. Baghuraj Kunwar, 110.0.381 (889).— Cesser of com- 

mensality is cogent but not conclusive evidence of separation ; theinteu- 
lion to separate must be proved. 
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(286) Mitakshara School Partition of joint family property hoxo 
effected—Separation in estate and interestSeparation by 
(1903) metes and hounds not nccessary^Allotment of defined shares, 
effect of—Subsequcnt conduct of parties, effect of—Living 
together after allotment — Evidence—Vnambiqxious document, legal effect 
not controlled by evidence of subsequent conduct of parties — Minority — 
Agreement to separate, whether can he made on behalf of minor co-parcener 
—Re-union how proved. Four persons, members of a joint Mitakshara 
Hindu family, executed an ekrarnama, which declared that an arrange¬ 
ment had been come to between them allotting to each a dedned share in 
the joint family property. There was a clause in the ekrarnama that 
every one of the parties to the deed had power under it either to continue 

to live together as a member of the joint family as before, or to separate 
his own business: 

Held that, consistently with the principles laid down in Appovier’s 
case, 11 M.I.A. 75, a separation in estate and interest had been effected 
between the parties by the allotment to them of defined shares in the 
property; and this was in no way affected by the clause which gave the 
parties liberty to live together or separate. The fact that they elected to 
continue to live together after such allotment only converted them from 
joint holders to tenants-in-common. 

The question in such cases is, not whether there has been a separa¬ 
tion by metes and bounds, but a separation in estate and interest. The 
latter would have the same legal effect as to altering the status of the 
family, whether the parties elected to have a partition by metes and 
bounds, or whether they continued to live together and enjoy their pro¬ 
perty in common. Whether they did one or the other would affect the 
mode of enjoyment, but not the tenure of the property or their interest 
in it. 

It would not be right to hold that the legal construction or the legal 
effect of an unambiguous document like the ekrarnama could be controlled 
or altered by evidence of the subsequent conduct of the parties, and the 
case of Baboo Doorga Perskad v. MussummatKundtm Koovar, L.B. 1 I.A. 
55, was no authority for such a proposition. 

A valid agreement for partition of joint family property may be made 
during the minority of one or more of the co-parceners, though, if the 
partition be unfair or prejudicial to the minor’s interests, he may, on attain¬ 
ing his majority, by proper proceedings, set it aside as far as regards 
himself. 

When members of a joint family have once separated, they cannot be 
held to have again reunited, in the absence of proof of an intention to 
reunite in estate and interest. Balkishen Das. y. Bam Narain Sahu 

30 C. 738«7 C.W.N. 578 = 5 Bom. L.R. 461 =8 Sar. 489 = 30 LA. 139. 
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PRIVY COUNCIL. 

Notes. R. Mu.o.%mmat Parbati u. Chaudhri Naunibal Singh, 6 A.L.J. 

1909 597=31 A. 412 —Sec No. 290. in/ra. 


CALCUTTA. 

-R. Basanta Kumar Singha u. Jogendra Nath Siogha, 33 C. 371 (376,377) = 

lOC.W.N. 236 = 3 C.L J. 98.—Under the Hindu Law as laid down by the 

1905 Mitaksbara. there cannot be a valid re-union between two first cousins 
who were originally joint but had subsequently separated. 

-R. B'lta Krishna Goswami v. Gopal Krishna Goswami, 5 C.L.J. 417 (418, 

1906 421).—See the same case under No. 285, supra. 


ALLAHABAD. 

-D. Durga Dei V. Balmakund, 29 A. 93=3 A.L.J. 663 = A.W.N. (1908), 287.— 

In 30 0. 738, the ekrarnama in unambiguous terms stated that definite 
1906 shares in the entire family property had been allotted to the several co¬ 
parceners. This is unlike the award and agreement relied on in the 
present case as establishing a separation in interest. When a joint Hindu family 
consisting of two nephews and an uncle referred the matter in dispute between them to 
arbitration, and tbe arbitrators divided the property into two shares and allotted one to 
the uncle and one to the two nephews, and it did not appear that there was any inten¬ 
tion on the part of the nephews to separate inter se, held, that the nephews remained 
joint tenants and did not become tenants-in-common, and on the death of one of them, 
tbe other became owner of the whole property by right of survivorship. 

_R. parsotam Rao Taotia w. Janki Bai, 29 A. 354=4 A.L J. 297 = A.V.N. 

(1907), 77. —Where au instrument provided in unambiguous terms that 
1906 certain property should be subject to ownership iu certain defined shares, 
tbe family became a separate family from the date when the instrument 
came into operation, and the subsequent conduct of the family in regard to mode of 
life and dealings with the property did not control or alter tbe status or affect the legal 
constructiou of the instrument. 


BOUBAT. 

p Keshavrao u. Raya, 8 Bora. L.R. 287 (298).—Ordinarily oral evidence is 
not admissible for the purpose of ascertaining tbe intention of the parties 
1906 in interpreting language used in a written document which is clear and 
unambiguous. Unless the Court is able to assume some oral agreement, 
^ould be impossible to regard the contemporaneous or subsequent conduct of the 
* tv as in evidence to establish the intention of the parties at tbe time of the 

etMution of the document. 

CENTRAL PROVINCES. 

_ ^ Gujarmal Ramlal v. Sitaram Arjuo, 3 N.L.R. 19 (83).—Theeffeot of S. 92, 

Evidence Aot, is to ezolude evidence of every kind adduced to prove an 
1909 oral agreement of which proof is forbidden by the section, including the 
circumstantial evidence derived from the acts and conduct of the parties 

to the instrument in question. 

OUDH. 

_« Musammat Santana v. Narpat Singh, 9 O.C. 916 (217).—See the same 

1906 caw noted under 80 0. 281. No. 986, aupra. 
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SINDH. 

Reliea upon. Gokaldas v. Chandibai, 4 S.L R. 225 
same case under No. 272, supra. 


1910 


= 10 lod. Gas. 967.—See 


( 287 ) Mitaksham School — Partition, evidence of —Cesser of 
comviensality, not conclusive — Mother’s share—Acquiescence, 
(1903) proof of—Misjoinder of causes of action—Suit by widow 
against landlord's brothers for husband’s share of joint-property, 
both moveable and immoveable—Civil Procedure Code [Act XIV of 1882), 

S. 44, Rule A, if a bai -Limitation. Cesser of commensality, though an 
^ which may properly be considered in determining the question 

w et er there has been a partition of joint family property, is not 
cone usive. It is necessary in each case to consider whether the evidence 
m other respects supports or negatives the theory tiiat the cesser was 
adopted with a view to partition in the legal sense of the word. Choiodhry 
Ganesh Butt v. Musst. Jetvach Thakoorain ... ... 31 c. 262 = 

8 C.W.N. 146 = 6 Bom. L.R. | = 14 M.L J. 8=31 I.A. 10 = 8 Sar. 575, 

madras. 

D. Kathan u. Sadayan, 17 M.L J. 135 (139).-The observations of 
vv LoudciL in ^1 n oc 1 /n \ .. 


Notes. 


1907 


D • n —-7 . it m.L j. 135 (139).—The observations 

the Pr vy COUDCI, 31 c. 26i (P.C ) must be limited to oases whets 

io the same suit sets up a claim lo 

tiou of title to immoveabirpropert; a^nd t cl'’'“'i ^ 

ohsttuotiou, slaudet aud iuiufy t^o p^p^: Lt™ - ur^o^"^ ” 

—EapI^Vaidyuatha Aiyat u Aiyasamy Aiyat, 5 M.L.T. 49 = 1!,M.L,J. M=S: 

1908 a famii;, o„: 0 . tLm doeru^: ° 

dealings ol the others wiih ret! , " ““ 

may be interested. The result of such divis “ Property in which a persoi 

family can recover the debt or any ptttu T.h" ! ““ 

meut to him. Aud if 

to pay over the shares of other members to theT P ““““ 

to recover back his share would be governor h a \ ^ ^ membei 

Aet. Sfverned b, Art. 62 and not by Art. 127. Limitatior 


ALLAHABAD. 

D. Beti Kuar v. Janki Kuar, 7 A L J QRn tt j 

partition being made amonc theV' ^ Mitakshara Law. on a 

equal to that of a son, but only in ^ entitled to a share 

divided by metes and bounds. property is aotually 

actual division of the property takes nlafP Ar,^ i^ere severance of interest, where no 
g^iate. ' * confer on the mother a right to a 


1910 


OUDH. 

-Appp. Suraj Bakhsh v. Eaehurai Tf.,« 

1908 case noted under 30 C. 23i No 

’ •‘^'O. .435, supra. 


—See thesane 
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PUNJAB. 

- R. Nihal Devi V. Kishore Chand, 142 P.W.R. 1910 = 11 P.L.R, 11=97 P.R. 

1910 1910=8 lod Cas. 999 (1010). 

SINDH. 

-R. Gokaldasv. Chandibai. 4 S.L R. 225 = 10 Ind. Gas. 967.—Cefiser of common- 

sality, separate lodging, separate use of money for an apparently separate 
1910 business and the conduct of the parties are all items of evidence which 
must be taken into account and to which clue weight must be attached. 


(283)- Evidence—Associntiwj agnatic rclaiiona in the vianagcment 

of enlatc—Maintenance iii lieu of services—Marriage expenses^ 
(1905) payment of. Held, on the evidence, that there was a partition 
of the family property, so that the property in dispute was the 
separate property of tlie last male holder and tliat he did not hold it 
merely as a manager of a joint Hindu family. 

The fact that he availed himself of the services of his near agnatic 
relations in the administration of his property, at the same time that he 
gave them maintenance and paid the expenses of their marriage and other 
ceremonies, was not inconsistent with his position as a separated member. 
It was both natural and probable. Deoki Singh v. Mtisammat Anupa, 
Deoki Singh v. Maiho Singh. 10 C.W.N. 338= I M.L.T. P6 = 16 M L.J. 109. 

(289)- Pdrtilion--NHclcus—Separate estate — Onu.'i. In a suit for 

partition of the joint, family property, where the family lived 

(1907) joint, in one house, and there was a nucleus of joint property, 

the omts is on the party setting up a case of separate estato. 

Anandrao Ganpairao v. Vasantrao Madhavrno ... s C.L J. 338 = 

11 C.W.N 478 = 2 M.L T. 151 = 17 M L.J. 184=9 Bom. L.R. 595. 

CALCUTTA. 

NOTES.---R. Kuuja Bohary Roy u. Nemai Gbaud Pal, 2 Ind. Cae. 526,—Scu 

j909 samo case under BUUUBN OK TROOK, No. 28. at p. 2G1, supra. 

BOUBAY. 


R, Sbivftjirao v. Vasantrao. 10 Bom. L R. 778=33 B. 267.—M. one of the 
co-parceners io a joint Hindu family consistiog of his brothers and 
1908 father, gave a release of hia share in the family property in consideration 

■ - certain sum of money. M b id a son born to him before 
- then sued the co-parcenary to recover by partition bis 


father, gave a 
of his receiving a 

the date of the release. The son tl 

, . ii... fomilv nroitertv and it 

share 

ando 

the first son to recover ms moiety oi tne aucoscrai propercy tnat nart fallen to the 1 
share •'he second son was not entitled to any share in the property. 

• —Bxpl. Bamdas «. Cbabildas, 12Bom. L.R. 62l = TlBd. Cas. 134.— Whete the 

father and the son are joint and the son is a minor, Che Jattef is not 
1910 absolutely independent of bis -father. The father has the right, in certain 
cases and under certain conditions, ti alienate the estate and bind his son 
by the aUenaUon. In all such cases, what has to be looked Id is whether,: living 

136 
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regard to the circumstances surrounding the transaction and its object, the father acted 
so as to bind both himself and his minor sons. In the case of family atraogemenbs, 
the father represents and has power to bind his minor sons, in the absence of fraud or 
other circumstances sufficient in law to vitiate the transaction. 

^290)--Mifcakshara —Requisite for partition—Aqreement to partition 

may he parol—Minority of co-parcener—Accounting by eldest 
(1909) male member—Subsequent conduct of parties—Documentary 
evidence —Cumulative effect of. Instruments in writing exe¬ 
cuted by members of a joint Hindu family, providing that the joint family 
property should belong to and be enjoyed by the different members of the 
family in specified shares, have the effect, as to the property so dealt 
with, that there is a division of rights ; the status of the family is 
changed; the tenancy of the property severed and converted from some¬ 
thing, to use the language of English law, like a joint tenancy into a tenancy 
in common, and the previously undivided family becomes, by operation of 

law, divided. 

The agreement to partition the joint family property in interest and 
right need not be embodied in a deed or instrument in writing. It may 
be a parol agreement. It is not consistent with the existence of a joint 
Hindu family that the eldest male, and manager for the family, should 
treat one member as the owner of bis share of the entire property, and 
account to that member for the income of the property on that basis. 

Hence, when an application was presented by the members then 
constituting a Hindu joint family one of whom was a minor, defining the 
share to be enjoyed by each, and action was taken in accordance with the 
said application and the whole course of their subsequent conduct, as 
exhibited by their respective dealings with the property, was inconsistent 
with the continuance of the joint family ; held, that the agreement con¬ 
tained in the petition was binding on the minor member, who had since 
become major, and that a partition had been effected. 

Where documents are adduced in evidence to prove separation, it is not 
enough to consider whether each document is by itself sufficient to rebut 
the priina facie presumption that a family once admittedly a joint Hindu 
family had continued to be joint, bub the cumulative effect of all the 
documents should be taken into account. Miisamnyat Parbati v. Iffauni- 
hal Singh, 6 A.L.J.S97 = S M.L.T. 427 = 13 C.W.N. 983= IffCX J. 121 -H 

Bom. L.R. 878 = 31 A. 412 = 3 Ind. Cas. 195=19 Al L,J. 517-36 l A.TI. 

CALCUTTA. 

-R. KedatGaiii y. Ramoni Dassi, 7 Ind. Cas. 884.— 

1910 under No. 272, supra. 

PUNJAB. - 

_R. Nihal Devi u. Kishore Chand, 11 P.L.R. 1911=142 P.W R. 1910—9 

1910 1910=8 Ind. Cas. 999 (1029). . . . - ' 

I 
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SINDH. 

-Relied upon. Ookald^s v. Cbandibai, 4 S.L.R. 225 = 10 Ind, Cat. 967i—See 

1910 same case under No. 272, supra. 

(291) -Agreement to divide—Division—Determination of joint 

ownership—See No. 274, supra. 

(292) -A suit for—must be brought within twelve years from last 

participation under Act XIV of 1859—A claim barred by Act XIV of 1859 
cannot be revived by later Limitation Acts—See Limitation Act (XIV 
OF 1859), No. 12, 12 M. 26 = 15 LA. 167. 

(293) -Suit for partition—Exclusion from joint estate—Limitation 

—See Limitation Act (XV op 1877), No. 49,12 I.A. 112, 

(294) -Effect of conversion of a member of a joint Hindu family 

to Christianity—See Hindu Law (Succession), No. 405, 1 W.R. 1 (P.C.) 
=9 M.I.A. 195. 

(295) -A Polliam is ancestral estate of the nature of a Raj, and 

although it may belong to an undivided family, yet it is not subject to 
partition—It can he held by only one member of the family, who is 
styled the PoUujarSee Hindu Law (Impartihle estates), No. 158, 
1 W.R. 30 (P.C.) = 9 M.I.A. 06. 

(296) -Re-union—Dedication of re-united property to religious pur¬ 

poses—Burden of proof—See Hindu Law (RELiaious Endowments). 
No. 299. 13 W.R. 14 (P.C.). 

(297.)-Suit for partition—Infant parties —Discretion of Court to 

refuse partition if not beneticial to infants—See Hindu Law (Joint 
family). No. 227, 31 B. 373. 

(298) -Presumption as to re-union—See Hindu Law (Re-union). 

HINDU LAW (RELIGIOUS ENDOWMRNTSi. 

1. Powers of Managers. 

2. Succession to office op Mana(ser op—-. 

I .—(Powers of Managers). 

(299) - Joint .family — Partition—Deriicntion to religious uses— 

Burden of proof — Re-union. Plaintiffs, four out of five 
(1869) members of a Hindu family, sued the fifth to establish a 
religious trust on certain lands, under a deed dated 1838. It 
was found that there was a partition in 1822 between the five members, 
which included the property in question. Plaintiff alleged that this parti¬ 
tion was a device to place tlie property beyond the reach of the creditors 
of one of the five members, who had become an insolvent; that the 
deed of 1822 was nob acted upon ; that the parties re-united after the 
date of the deed and that, in 1838, they dedicated the property in question 
to the family gods. Eeld, that the burden of proving that the deed of 
1822 was executed, in reality, to defraud creditors, that it was not intended 
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-1.—(Powers of Managers)—(CWimtetf). 

to be, aud was not in fact, given eSect to, and that, after the date of that 
deed, the parties re-united and dedicated the property in dispute to 
religious uses lay entirely on the plaintiff and that the plaintiff failed to 
discharge the burden. 

Their Lordships observed that a Hindoo family consisting of mem¬ 
bers standing in a near relation to one another may re-unite, part also may 
re-unite ; and such re-united members may impress on their united pro¬ 
perty by common family consent such trusts as their law will support; 
hut neither of these cases is that before their Lordships. Sreemurtty Soo- 

hheemonee Dosscc and others v. Mohendro Nath Dntt ... 13 W.R. 14 (P.C.) = 

2 Suther. 297 = 4 B.L.R. 16 (P.C,) = 2 Sar. 530. 


CALCUTTA. 

Note.- R- Jivlu Nath Poddar V. RupLal, 4 C.L.J. 22 = 10 C.W.N. 650=33 C. 

1906 967.—See same case under ESTOPPEL, No. 2 at p, 567 supra> 


(300)-Under the terms of a Soleenamah, compromising a suit 

brougiit to obtain possession of a share in a family ancestral 
(1S69) estate, it was provided {/n/cr n/ia) that S, the elder brother, 
should, in consideration of the rents of a specified part of the 
family estate, estimated to cover the expenses, perform the Deb Sheba 
(worship of the family idols) and other religious ceremonies (or the family. 
This compromise was sanctioned by the Court, and a decree made thereon. 
On a motion by S to enforce the decree on an allegation that R, his 
brother, had not performed a part of the compromise by putting him m 
possession, the Court decreed execution of the decree, and awarded mesne 
profits; R also obtained a further order for execution on the ground that 
S had not performed the trust, and that he had been compelled to perform 
the religious ceremonies at his own expense. This the Court refused to 
enforce, as the omission was caused by his default in nob putting S in 
possession of the lands. Jleld, that proof of the non-performance of the 
religious ceremonies l)y S was not a condition precedent to the enforce¬ 
ment by S of the decree. 

In a suit brought by R against S, to recover moneys alleged to have 


been expended by R in the performance of tlie Deb Sheba, in consequence 
of B neglecting to perform the trust as to the family worship, the plain¬ 
tiff’s witnesses having failed to prove any damages be called the defendant 
as a witness, who gave evidence to the effect that the plaintiff had no 
claim : and the Court refused to allow the plaintiff to cross-examine him- 
Held, that, although the refusal to cross-examine was not justifiable, yet, 
from'the other evidence in the suit, it was clear that the plaintiff had sus¬ 
tained no damage or had, in the circumstances, a right of action. Radha 

TflPhuii Moostuffy V. Taramonee Dossec ... 2 B.L.R. 79 (P.C.)=2 5ar. 

. 457=11 W.R. 31 (P.C.) = 2 Suther. 204 = 13 Al.l.A. 380. 
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-1.—(Powers of Managers)—(Con^inwd). 

(301)- Poiver of manager to alienate. Lands which were dedicated 

for the religious services of an idol, and managed by a Shebait 
(1869) of the endowment, cannot be alienated by the Shebait, but 
the Shebait can create derivative tenures and estates conform¬ 
able to usage. Maharanee Shlbessouree Debia v. Mothooranath Acharjo, 

13W.R. 18 (P.C.) = 2 Suther. 300= 15 B.L.R. 176 (Note)=2 Sar. 

528=13 M.I.A. 270. 


PRIVY COUNCIL. 

Notes.' -N- prosunno Kumari Debya v. Golab Cband Baba, 14 B.L.R. 450 

1875 (458j=2 I.A. 145.—See No. 304, infra. 

_R. Mayandi Chettiar v. Chokkalingam, 27 M. 291 = 14 M.L.J. 200 = 8 

C.W.N. 545=31 I.A. 83 (P.C ), for tbe position that it would be a breach 
1904 of duty on the part of a trustee of a religious endowment to create a‘new 
and fixed rent for all time, though adequate at the time, in lieu of giving 
the endowment tbe benefit of an augmentation of a variable rent from time to time, 
unless there were special circumstances of necessity to justify it. 

——F. Abhiram Goswami v. Shyama Churn Nandi, 36 C. 1003 = 19 H.L.J. 
1909 530 = 6 A.L.J, 857 (P.C.).—See No. 309, infra. 


CALCUTTA. 

-D. Tabboonissa Bibee v. Koomer Sham Kisbore, 15 W.R. 228.—A grant of 
1871 putni tenure for restoration of an image or repair of a temple upheld. 

—Discassed. Golab Chand n. Prosunno Coomaree. 11 B.L.R. 332=20 W.R. 

86 (89),—A decree honestly obtained against a person as shebait of an 
idol is binding on his successors. 

-^~R. Juggodumba Dossee v. Puddomoney, 15 B L.R. 3i8 (330).—Tbe owner¬ 
ship of the debutter property is vested in the idols, the sbebaits being, 
1875 strictly speaking, not trustees for the idols, bub managers—though there 
is this peculiarity, that all transactions, including oven litigation, are 
carried on by the managers in their own names. 

_R, prosunno Kumari Debya v. Golab Cband Baboo, 23 W.R. 253.—As a 

general rule of Hindu law. property given for the maiobeuance of religious 
1875 worship and of charities connected with it is inalienable. But il is 
competent for the shebait of an idol, in the capacity of shebait and 
manager of the estate, to incur debts and borrow money for tbe upkeep and maintenance 
of the institution and for similar necessities, and judgments obtained against a former 
shebait in respect of debts so incurred would be binding upon succeeding shebaits, if 
not tainted by fraud or collusion. 

— R. Ramohurn Tewarry n. Protap Chandra Dutt, 2 C.L-J. 448.—A sliebait 
has no more power to deal with debutter property than has the manager of 
1886 an infant’s estate, andprtnm facie any permanent alienation made by him 
is bad in law and a breach of trust, but, where necessity is established, a 
shebait can make such disposition or alienation as a prudent manager may foe the 
benefit of the estate. 
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HINDU LAW (URLIfUOUS KNDOWMF.NTS)—(ron/inwerf). 

— 1.—(Powers of Managers)~(CWwiMcrf)- 

_R, Kilmony Singh «. Jagabandbu Roy. 23 C. 336 (S45),-Se6 same case 

1896 under No. 304, infra. 

_R, Girijanund Datta u. Sailajanund Datta, 23 C. 645 (655).—An idol'is, 

1896 under Hindu law. capable of holding property, and the property dedicated 
to it belongs to itself and not to the shebait or priest. 

-R. Mabatulla Nasya i;. Nalini Sundari, 2 C.L.J. 377 = 10 C.W.N. 42.—An 

idol may be regarded as a juridical person capable of holding property. 
1903 but it is only in an ideal sense that property is so held; the possession 
and management of the dedicated property belong to the shebait in whom 
is vested the right to bring suits tor the protection of the property. The shebait has con¬ 
sequently. though not the legal property, yet title as manager of the endowment. 

_Rel. Oora Chand Lurki v. Makhan Lai Chakravarty, 11 C.W.N- 489=6 

1907 C.L.J. 404.—Point .same as in 6 C.L.J. 621. infra. 

_.R, Lilabati Misrain v. Bishun Ghobey, 6 C.L.J. 621 (633).—A judgment 

obtained against the former shebait is binding upon succeeding sh^baits, 
who. inf.act, constitute a continuing representation of the idol’s property. 

_R_ Bhupati Nath d- Ram Lai Mitra. 37 C. 128 = 10C.L.J. 355 = 14 C.W^N. 18- 

3 Ind. Cas. 642 —It cannot be assumed that a Hindu deity is a juridical 
1909 person for all purposes and stands on precisely the same footing, capable 
of the same rights, and subject to the same liabilities as an ordinary sen¬ 
tient being, and accordingly a beouest (or the establishment of an image of a Hindu 
deitv and for its worship is valid. 

kadras. 

_ R. Nallayappa Pillian n. Ambalavana, 27 M. 465 (P.B.).-The law as to the 
powers and duties of persons in the position of managers of Kaitalais 

1903 admits of no doubt. According to Indian Common law relating to Hindu 
religious institutions, the landed endowments thereof ate inalienable. 

Though proper derivative tenures conformable to custom may be created with reference 
to such endowments, they cannot be transferred by way of permanent lease at a fixed 
rent, nor can they be sold or mortgaged. The revenues thereof may alone be pledged 
for the necessities of the institutions. 

_R. VidyapurnaTirtha Swami w. Vidyanidhi. 14 M.L.J. 105=27 M. 435.—The 

custodian (or dharmakarta) of a temple is a mere trustee who is bound to 

1904 apply the funds at his disposal in carrying out the object of the trust such 
as the conduct of daily worship and the performance of ceremonies. The 

head of a mutt is not a mere trustee but a corporation solo ” having an estate for life m 
the permanent endowments of the mutt and an absolute property in the income derived 
from offerings, subject only to the burden of maintaining the institution. 

_F. Subbia Cbettiu. Raja of Karvetnagar, 4 M.L.T. 417 = 4 Ind. Cas. 164=19 

M L J 305.-When property has been dedicated to the religious service 
1908 of’an idol, it constitutes, in legal contemplation, its property; the idol 
can be bound onlv by such statements of its manager or agent acting on it. 
behalf as ate made within the scope of his authority. A statement, by the donor who 
Tapplrrhe the trpetee ps tvell as the manager or agent o, the i.lol at the f me o the 

•f fhftt the dedicated property was his private property, is not a statement o 

at ua agent'apd, there,ore, cannot hind the ido, or the deitv or .te 

representative. 
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- R. KaliappftU Servaikaran w. Varadarajalu. 6M.L.T, 199 = 19 IQ.L.Ji 651 = 

= 33 M. 73=3 Ind. Gas. 737.—A fnuti, likeaoidol, is in Hindu Jaw a 

1909 juridical person capable of acquiring, holding and vindicating legal 
rights, though of necessity it can only act in relation to those rights 

through the medium of some human agency. When the property is vested in the mutt. 
then litigation in respect of it has ordinarily to be conducted by and in the name of 
the manager, not because the legal property is in the manager, but because it is the 
established practice that the suit should be brought in that form. 

_F, Uovasigamaui Pandarasannadhi v. Palaniappa Cbettiar, 20U.L J. 969=9 

H.L.T. 83 = (1911) U.W.N. 154 = 9 Ind. Gas. 281.—A permanent lease 

1910 of temple property at a fixed rent is invalid except on special grounds or 
circumstances of necessity. 

BOMBAY 

1880 -R- Jairama v. Atmaram, 4 B 482 (485). 

- R_ Narayan v. Chintaman and Moreshvar. S B. 393 (397).—Religious 
endowments aro inalienable as a general rule, though the annual revenues, 

1881 as distinguished from the corpus, may, for raising money for the benefit 
of the institution, be mortgaged. 


__R, Tbackersey Dewraj v. Hurbhum Nursey, 8 B. 432 (496).—“ When once 

properly is solemnly dedicated to the service of an idol, the donor cannot 
1884 revoke the gift. It cannot be alienated save in the interests of the idol. 

But it can be mortgaged or transferred for the purpose of necessary susten* 
tation of the worship of the idol.” In short, the deity of the temple is considered in 
Hindu Law as sacred entity or ideal personality possessing proprietary tights The 
managers bold these rights as trustees and any alienation or infringement is a kind of 

sacrilege. 

_R, Radbabai and Ramebaudra Konber v. Anantrav Bhagvant Desbpande, 

9 B. 198 (221) (F.B.).—Property dedicated to religious purposes is in- 
1888 alienable, according to Hindu Law. 

_R. Manobar Ganesh Tambekar v. Lakbmiram Govindram, 12 B. 247 (261). 

—Persons in charge of Hindu religious trusts are ^amenable to the 
jurisdiction of Civil Courts. 

-R. Babaji Row v. Lakshmandas, 28 B. 2i9 = 5.Bon). L.R. 932.—-A viutl like 

an idol is a juridical person capable of holding property. Where the 
1903 question was whether the manager of a muff could bring a subsequent 
suit (or possebsion as manager, having failed in a former suit brought in 
bis personal capacity, it wits held that he could. 

ALLAHABAD 

• * 

-R, Parsotam Giro- Hat Gir. 25 A. 296= 23 A.W.N. 80—See same case 

1^08 under 6 M.T.A. 393, No. 220, supra. 


1887 


1903 


(302) - Heligious ejidowutenls—Alienation—Uedicatian of property 

to a. religious endowment — Limitation. Where aa idol is not 
(1878) set up for public worship and no priest or Brahmins are 
appointed to perform religious services, for the benefit of any 
Hindoo who might be pleased to worship the idol, hut where an idol is set 
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up in the house of a private individual for his own worship, the idol can¬ 
not be regarded as one dedicated to public worship. Where a person sets 
up an idol whom none except himself has the power or right to worship, 
and purchases property in the name of such idol, the property is not the 
property of the idol but of the person who makes the purchase. This is 
analogous to a purchase by a Hindoo father, in the name of his son, where 
the property is not vested absolutely in the son but in the father, who 
makes the purchase. In such a case of purchase in the name of an idol, 
the purchaser is not deprived of the power of alienation. 

In this case, property having been purchased by an individual in the 
name of an idol under the abovementioned circumstances and having been 
alienated by a person having the power to alienate, a suit was brought by 
the heir of the alienor, alleging himself to be the Shelait of the idol, for 
recovery of the property alienated, on the ground that the property belong¬ 
ed to the idol and the alienor had no right to alienate it. The suit having 
been instituted more than forty years from the date of the alienation, and 
the property having, in the meantime, passed into several hands, for valu¬ 
able consideration, held, the suit was barred by limitation. Maharanee 

Brojosoondertj Dehca v. Banee Lnchmee Koonwaree ... 20 W.R- 95=4 Sar. 

olU* 


NOTES, 

1884 


1887 


1905 


BOMBAY. 

gy,_R, Thackersey Dewra) v. Hucbhum Nursey, 8 B. 432 (459).— 

See same case under No. 301, supra. 

CALCUTTA. 

_R. Kally Doss Seal v. Nobiu Cbuudci Doss, 14 C. 518 (523). 

MADRAS. 

R. Roop Lattl u. Lakshmi Doss, 29 M. 1 (19).-Tbo purchase of an estate in 
the name of a person, as a Dharmakarta of the temple, will not by its® 

^ make it temple property. 

^ A 


position of mohimts of Tirpunantal nmtt and of 
Benares mutt. The mohunt of the mutt of Tirpunantal, ZiUah 
(1873) Tanjore, in the Madras Presidency, sued the mohunt of the 
mutt at Benares for the right to manage as proprietor of the 
mutt and chutbur affairs at Benares and the temple of Sri Kedareshwar, 
and to recover property belonging thereto, and to have an accoun o 
receipts and disbursements relative to the same. Held that the origma 
foundation having been admittedly at Benares, which is the holy place, 
and the object having been to afford to persons, either resident m the 
south of India, or making pilgrimage torBenares, facilities ^ 

for performing religious duties there, raised a presumption tha 
establishment at Tirpunantal was subordinate to that at Benares; an 
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ib was not shown that any change had been etfecbed in the original consti¬ 
tution of the same; held also that the nature of the relations between 
the mutts at Tirpunantal and Benares was that the former fed the establish¬ 
ment at the latter, the object of which was to afford facilities to pilgrims 
and others wishing to pay their devotions at Benares. Kashi Bashi Ram- 
ling Stvamee v. Ghitumbsrnath Koontar Swaniee ... 20 W.R. 217. 

MADRAS. 

1887 NOTES. —“R. Giyatia Sarabancla u. Kaudasami, 10 M. 375 (483). 

CALCUTTA. 

-R. Prayad Das v. Mohunth Kriparam, 8 C.L.J. 499. — Where one mutl is sub- 

ordioate to another in the sense that tho latter has the right of nomina- 

1907 tion of the mohunth of the former, the mohnnih of the former mutl 

cannot by a deed of transfer alienate his right in favour of the mo/i»nf7t 
of bis superior mutl. There is no fixed rule which regulates the relation between a 
superior and a subordinate mull : even if a mutt is subordinate to another, it must be 
governed by its own rules of management. 

(304)- Powers of a shebait to charge the endowment property. The 

respondent, on the 27th February, 1852, and the 25th of July. 

(1875) 1854, obtained two decrees against the shebait of an idol upon 

his bonds for the repayment of moneys alleged therein to have 
been borrowed for the service of the idol and the e.xpenses of the temple. 
Both decrees directed that the debt should be paid by the shebait person¬ 
ally or else realized from the profits of the dewutter lands. In a suit by the 
appellants as shebaits in succession to blie judgment-debtor, to set aside 
the said decrees, and to have the dewutter property released from attach¬ 
ment issued in execution thereof :— Held, that the decrees, being untaint¬ 
ed by fraud or collusion, and having been passed after the necessary and 
proper issues had been raised and determined, were entitled to the force 
due to judgments of competent Courts, and are binding on tho succeeding 
shebaits, who form a continuing representation of the idol’s property. Not- ' 
withstanding that in* 0 )jorty devoted to religious purposes is, as a rule in- 
alieuable, it is corapetoiib for a shebait to incur debts and borrow money 
for tho service of the idol and preservation of its property, to the extent to 
which there is an existing necessity for so doing, his power in that respect 
being analogous bo that possessed by the manager for an infant heir 

Prosunno Coomarcc Debui V. (folab Chand Babu ... 23 W.R. 253 = 

14 B.L.R. 450 = 2 I.A. 145=3 Sar. 449=3 Suther. 102. 

PRIVY COUNCIL, 

NOTES.-R. Konwar Doorganath Boy t>. R»m Chundet Sen, 2 C. 841 = 

1876 4 I.A. 82.—See No. 305, infra. 

-P. Abbiram Goewami v. Sbyama Chataii Nandi, 4 lod. Cas. 449=36 G lOOA 

1909 (lOlSl.eeeNo. 809, in/ra. 

126 
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CALCUTTA. 

_App. Broughton v. fiercer, 14 B.L.R. 442 (449).—Case of charitable devise 

1875 for a hospital. 

—R. Ramchurn Tewarry r. Pratap Chundra Dutt, 2 C.L J. 448.—See same case 
1886 under 13 M.T.A. 270. No. 301, supra. 

_R. Khctter Chundcr Ghose V. Hari Das Buudopadhya. 17 C. 557.—“ A gift 

of an idol and of the lands it is endowed with (being a private endowment) 
1890 made with the concurrence of the whole family to another family for 
the purpose of carrying on the regular worship of the idol, is uot invalid, 

and is one binding on succeeding shebaits.” 

_Approved in Nilmony Singh v. Jagabandbu Roy, 28 C. 536.—An idol is a 

juridical person capalde of holding property. The possession, therefore, 
1896 of persons who derive title, not from the idol, but ignoring ifs rights is 
adverse to the idol from the date such possession commences for purposes 
of limitation. Although the idol holds property only in an ideal sense through its 
manager or shebait, yet that does uot show that each successive manager gets a fresh 
start, for purposes of limitation, on the ground of his not deriving title from any previous 

manager. 

_.R. Girijauand Datta -Jha v- Sailajanund Datta Jha, 23 C. 645 (654).—Sec 

1896 same case under No. 301, supra. 


-R. 

1902 

-R. 

1905 

-R. 

1906 

the suit is 
is in time. 

-R. 

1906 

-R. 

1907 

-R. 

1907 

—R 

1908 

■■ —-F.. 

1908 


Ram Krishna Mahapatra t*. Mohunt Padmacharn, 6 C.W.N. 663.—Re ■ 
Right of suit by shebait to set aside execution s.ale of trust property for 
money-decrco passed against him in bis private capacity. 

Mabiitulla Nasya y. Nalioi Sundari, 2 C.L J- 377 = 10 C.W.N. 42.—Sec 
same case under No. 301, supra. 

Robiui Kumar Panja i*. RaghuuaLb Das, 4 C.L.J. 472 —When a shebait 
of titffcnllcr property sues to sot aside, ou the ground of fraud, adecree 

based on a mortgage executed by his predecessor, the rule of limitation 

applicable is that prescribed by Act. 95, Scb. II of the Limitation Ad, if 
brought within three years of the appointment of the plaintiff as shebait, it 

Hossciii All Khan u. Mohunt Rhagwan Das, 34 C. 249 = 11 C.W.N. 261 = 
6 C.L.J. 442.—See same case under 2 C. 341, No. 305, infra. 

Goraehand u. MakhanLil Chakcavacthy, 11 C.W.N. 489 = 6C.L.J. 404.— 
See same case under 2 C. 341, No. 305, infra. 

Lilabati Misrain v. Bishun Chobey, 6 C L.J. 621.—See same case under 
No. 301, supra. 

Rija Pramada Nath Roy v. Shebait Puma Chandra, 7 C.L.J. 514*12 

C.W.N. 550 = 35 C. 69l.—Per Doss, J.—The possession of a shebait is 
that of a manager. He is not only empoiwered but bound to do what¬ 
ever is necessary for the benefit or preservation of its properties. 

Raja Ranajib Sinha v. Basanta Kumar Ghosh, 9 C.L.J. 597 = 13 C.W-N 
739=6 M.L.T. 363=4 Ind. Cas. 81. 



100:J 


HINDU L,AVV (llKT/iniOUS I'lNlXAVMKNTS) 
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-R. 13hupati Na&h Smriti Tirtba v. Ram lial IVlitra, 14 C.W.N. 18 = 10 

C L.J. 355=87 C, 128 = 3 Ind. Gas. 642,—The principle of Hindu Law, 

1909 which invalidates a gift other than to a sentient being capable of accepting 
it, does not apply to a bequest to trustees for the establishment of an 

image and the worship of a Hindu deity after the testator's death, and does not make 
such a bequest void. 

MADRAS. 

-R. Sudindra v, Sudan, 9 M. 80.—A decree obtained by, or 

against, the manager of a religious institution is, if the same is not tainted 
by fraud or collusion, binding on his successor in office, as res judicata. 

Nallayappa Pillian v. Ambalavana Pandara, 27 M. 463 (F.B.). —See same 
case under No. 301, supra. 

Vidyapurna Tirtba Swami v. Vidyanithi, 27 M. 435 = 14 U.L.J. 105.—See 
same case under No. 301, supra. 

lifanikka Vasaka Desikar v. Balagopalakrishna Chetty, 29 M. 553 = 16 
M.L.J. 415.—A decree passed against the head of a mutt as representing 
the mutt is binding on his successor, and the latter cannot dispute the 
correctness of the decree in eTcecution proceedings, but he can do so in a 
properly framed suit. 

_p. Devasigamani Pandara Saimadhi v. Palaniappa Chettiar, 20 M.L.J. 969 

«=9 M-L.T. S3 = (f911) M.W N. 154 = 9 Ind. Gas. 281.—See same case 
under No. 301. supra. 

— Appl- Daivasigainani Pandarasannadhi v. Karutha Ravutban, 9 M.L.T. 327 = 
9 Ind. Gas. 150 = 21 M.L.J. 129.—The head of a mutt cannot pledge the 

1910 credit of the mult for debts contracted for mull purposes without necessity 
and without reference to the question whether they should have been met 

from current income. In this respect the head of a v/ull does not po.ssess larger powers 
than the heads of other religious institutions and bis powers are analogous to that of 
the manager for an infant heir. 

BOMBAY. 

— Narayan r. Chintaman. 5 B. 393 (395).—In execution of a decree obtained 
against a previous manager of a religious institution the amount decreed 
1881 was sought to be realised by attachment and sale of the property of the 
institution. The present manager objected to the taking of the property. 
The decree-holder relied on 2 I.A. 145. Their Lordships distinguished this case from 
2 l.A. 145 on the ground that in the present case (5 B. 393), the decree was based on 
an award, the arbitrator who delivered the same not having gone into the question of 
the necessities of the endowment or the nature and purposes of the loans, and there 
was no other evidence to show that the loans which formed the subjecis of the decree 
were made for the benefit or service of the temple or that the revenues of the endowed 
villages vrero inadequate for meeting the necessities of the temple, such as repairs and 
services. 

- R. The Collector of Thana v. Hari Sitaram, 6 B. 546 (582) (F.B.).— A Hindu 

religious endowment cannot be sold or permanently alienated, though 
1682 its income may bo temporarily alienated for the nccessarv purposes of 
the institution such as repairs of the temple, 


1885 

-R. 

1903 

-R. 

1904 

-R. 

1906 
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-R. Tliackersey Dewraj v. Hurbhua Nursey. 8 B. 432 (457>.—See same case 

1884 under No. 301. supra. 

-R. Radhabhai and Ramchaodra Konhac v. Anantrav Bhagvanb Deshpande, 

9 B. 198 (221).—In the absence of fraud and collusion, judgment against 

1885 one holder of service vatan lands is res judicata as regards a succeeding 
holder. 

jggg -B. Cbintaman Vithoba v. Chintaman Bajaji, 22 B. 475 (480). 

-R. Dattagiri v. Dattatraya. 27 B. 363 *4 Bom.L.R. 743.—See same case under 

1902 2 0. .341, No. 305, tn/m. 

-Appl. Bai Meherbai v. ^laganchand, 29 B. 96 = 6 Bom. L.R. 853.— Per 

Chandavarkar, “The position of an executor or administrator, as 

1904 the case may be, of a deceased person, as such person’s legal representa¬ 
tive in whom all the property of the deceased vests as such by virtue of 
S. 179 of the Indi.an Succession .\ct. may be said to be similar to that of the shebait 
of an idol.” 

ALLAHABAD. 

-R. Parsotam Oir r. Dat Oir, 25 A.296=A.W.N. (1903), 50.—See same 

1903 ca.se under 6 M.l.A. 393, No. 220, supra. 

OUDH. 

-R. Basdeo Ban Mabant t’. Sri Kishan Gir, 13 O.C. 79 = 5 Ind> Cas. 1005.— 

1910 See same case uuder 6 M.l.A. 393, No. 220, supra. 

(305)- Hindu Law — Endowment — Powers of shebait— Alienation — 

Notice to purchaser. .4 plaintiff who seeks to set aside an 
(1876) alienation of lands on the ground that they are debuttur, i.e., 
dedicated in perpebuicy to support the worship of an idol, must 
give strong and clear evidence of the endowment. The mere fact that 
the rents of a particular mahal have been applied for a considerable period 
to the worship of an idol is not sufficient proof that the mahal is debictUir. 
The shebait or manager of a debuttur estate has authority, where the pur¬ 
poses of the endowment require it, to raise money by alienating a part of 
the estate, his position being analogous to that of a manager of an infant 
heir under the Hindu law. The cases of Hunoomanpersad Panday v. 
Mussamut Babooee M^inraj Koonweree (6 jM.I.A. 393) and Prosunno Kunuiri 
Dehya v. Golab Chand Baboo (14 B.L.R. 450; 2 I.A. 145) approved. The 
written conveyance of certain lands stated them to be debuttur, and to be 
alienated to raise money to repair the temple of the idol. In a suit to set 
aside the alienation, it appeared that, at the time of the transaction, the 
temple required repairs, but that the vendor had not applied the whole of 
the purchase-money to that purpose. There being no evidence of any 
collusion on the part of the purchaser, or that he was aware at the time 
of the purchase that the money was to be applied otherwise than the 
conveyance expressed, held that the sale was valid. Even if it bad ap¬ 
peared that the purchaser had notice that the whole of the purchase-money 
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was not required for the purposes of the endowment, but that part of it was 
to be expended on other objects, an action would not lie to set aside the 
sale altogether, since the purchaser would be entitled to be reimbursed so 
much of the money as had been legitimately advanced, Konwar Doorga- 
nath Boy y. Ram Chunder Sen ... 2 C. 341=4 I.A. 52 = 3 Sar. 681 = 


PRIVY COUNCIL. 


3 Suther. 375. 


Notes. ■ R. Abhiram Goawami Mohant v. Shyama Charao Nandi, 36 C. 

1909 1003 (P.C.).-SeeNo. 309, infra. 


CALCUTTA. 


—' R. Ramcbarn Tewary v. Protab Chandra Dutb, 2 C.L.J, 448. —Plaintiffs 
claiming relief on the allegation that certain properties were those en- 

1886 dowed for religious and chiritable purposes, must establish the existence 
of the alleged trust by strong and clear evidence of the endowment. 

- R. Khctter Chuoder Ghose v. Haridas Bundopadhya, 17 C. 657,—See same 

1890 case under No. 304, supra. 

- R. Ram Krishna Mahapatra v. Mobunt Padma Churn, 6 C.W.N. 663 (666). 

1902 —See same case under No. 304, supra. 

— F. Budh Singh u. Niradbaran Roy, 2 C.L.J. 431. —It is not necessary, in 
order to make S. 539, C.P.C., applicable, that the existence of the trust 

1905 for public, charitable or religious purposes alleged by the plaintiff should 
be admitted by the defendant. If the trust is disputed, the question 

must be decided by the Court upon the evidence ; the evidence, however, must be strong 
and clear that the lands have been inalienably and in perpetuity dedicated by the founder 
for a public, charitable or religious purpose. 

- R. Ram Kanai Ghosh r. Raj Sii Sri Hari Narvyan Singh. 2 C.L.J. 546 

(592).—A suit to recover possession of debuiUr property, permanently 

1906 leased out to the defendant for valuable consideration by a shebait in 
excess of his powers and in violation of the trust, is governed by Art. 134, 

Limitation Act, and must be brought within 12 years of the date of the lease. 

- R. The Eastern Mortgage and Agency Co. v. Rebati Kumar Roy, 3 C.L.J, 

260.—No person who is entitled to avoid a transaction ought to be 

1006 allowed to do so, in such a manner as to enable him to recover property 
which would otherwise be lost to him and at the same time to keep the 
money or other advantages which be has obtained under it. 

- R. Hossein Ali Khan v. Mobunt Bhagwan Das, 34 C. 249 = 11 C.W.N. 261 = 

6 C.L.J. 442, by Mookerjue, J., in examining the position of the ahebaitot 

1906 an idol in relation to the idol. Where a shebait enters honestly and with 
due caution into a compromise distinctly beneficial to the endowment. 

the terms of such compromise would be binding upon the debutter estate in the hands 
of the succeeding ahebaita. 

- R. Gora Ohand Lurki v. Makhan Lai Cbakravarty, 11 O.W.N. 489=6 C.L.J. 

404, for the position that an alienation of endowed property by the 

1907 manager (or the time being for the necessary purposes of preservation or 
maiptenanoe of the endowment is lawful, 



lOOG 


HINDU LAW (RRLTr.TOl’S ENDOWMENTS)- 
— 1.—(Powers of Managers)— 

-R. Jnananjan Banetjee v. Adoremoay Dosso, 13 C.W.H. 80S=3 Ind. Cas. 

93. -Where the necessity for the alienation recited in a lease of debutter 

1909 property by the skebaits, was found by the Court to be illusory, the 
person holding under such vtourasi lea.^e which it was beyond the power 
of the lessors to make, was held to be a trespasser for the purposes of adverse possession. 

_R. Ram Kristo Jlohapatra v. Jaganath. 3 Ind- Cas. 98,—Where the plaintiff, 

the shebaii of an idol, induced the defendant to advance money to him 

1909 upon a usufructuary mortgage of certain lands, on the allegation that 
they were alienable, he, the plaintiff, cannot be permitted to sue for 
recovery of possession of the lands saying that they were inalienable. Where 
the money advanced by the defendant was taken for the beneGt of the idol, the plamtifl 
would be bound in equity to make good the sums advanced, before possession of the 
lands could be delivered in him. It is open to doubt if the alienation made for the 
benefit of the idol was not a valid one. 

_Relied upon. Dharmadas Mandal u. Oosta Bchary, 8 Ind. Caa. 894 .—It is not 

sufficient proof of lands being debutter if it is only proved that out of the 
income of the lands the deb ahebn was performed. 


_R. Dharmadas Mandal v. Oosta Behary, 16 C.W.N. 29 = 11 Ind. Cas. 947. 

The mere fact of the several shebails having partitioned certain debutter 
1911 property, is .mi an act of breach of trust, and the property cannot be 
treated as a secular property. The partition may have been for the purpose 
of convenience of user for the sheba for which the property was dedicated, and it would 
not be in violation of any trust for the sheba of the deity. 


MADRAS. 

— R Kuppa Gurukal u. Dorasami, 6 M. 76 (78).-The alienation of religious 
trusts and offices is genernliy illegal, though in some special circumstances 

they may be held to be v.alid. 

_R, Daivasigamony Pandara Sannidhi v. Noor Mahmood Rowthen, 3 M-L.T. 

95= 31 M. 47= 17 M.L.J. 553.—A decree may be passed as against the 
1908 income of a mutl in respect of any debts incurred by its manager for 
necessary and proper purposes, even when no express charge over the m- 
come of the viuit had been created by such manager with regard to such debts. 

_F. Daivasigamani Pandara Sannadhi u. Palaniappa Chettiar, 9 M.L.T. 83 = 20 

1910 M.L.J. 969=9 Ind. Cas. 281.—See same case under No. 301, supra. 


BOMBAY. 

_R. Narayan u. Chintaman. 5 B. 393 (3951.-See same case under Nos. 301 

1881 and 304, supra. 

_-R, Ramchandra Shankarbava Dravid v. Kashinath Narayan Dravid, 19 B. 

271 (272'.—Grants by managers of religious endowments in the nature o 
1894 juirasi, patni or viokttrari are not void, if made for necessary purposes 
If not for necessary purposes, they would not bo binding on the successors, 

who way ojoct the grantees* 

_R. Eaj.'.ram v. Gaiiesb, 23 B. 131 (136).-See same case under No. 311, 

1898 infra, 
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'R. Dattagifi w. DuLtatcaya, 27 B. 383=: 4 Bom. L.R. 74'i.—l^cjpjcty giveu 
for the maiuteDancc of a mult is generally inalienable in the absence of 

1902 i>pecial circumstances ; but such property can be lost by the operation 
of the statute of limitation. 

1907. -R. Sheik Chand r. Hira Ld Sbambal, 9 Bora, L.R. 1114. 

ALLAHABAD. 

-R. Parshotam Gir u. I)it Gir, 25 A. 296=23 A.W.N. SO.—Sec same case 

1903 under No. ‘2-20, supra. 

OUDH. 

-D. Ganga Das u. Basant Das, 2 O.C. 319 (325).—The P.C. case at 2 C. 341 is 

no authority for the proposition that very strong and clear evidence is 

1899 required in every case to prove an endowment, and that an alleged endow¬ 
ment cannot be held to be proved without documentary evidence to show 
it was made, and evidence to show th<t the rents of the property were applied for the 
purposes of the alleged endowment. 

(306)- Eiidowed properhj — Hereditari/ manafjers—Void alienation 

—Adverse possession—Limitation Act (XV of 1877), S. 28, 
(1899) Soh. II, Arts. 124, 144. The hereditary managers of the pro¬ 
perty with which a religious foundation was endowed had 
purported to sell and assign the management and lands of the endowment 
to the representative of another institution, the first defendant’s predeces¬ 
sor. Held, that there not being any custom of tho foundation allowing 
such an assignment, it was beyond their legal competence, conveying no 
title, llajah Vunnah Valia v. Ravi Varniah Mnlha (1 M. 235 = 4 I.A. 76) 
j'olloivcd. Tho possession delivurud to the purchaser whs adverse to tho 
vendors. After tho twelve years’ period of limitation, which expired in 
the lifetime of the vendor, whoso son now sued to recover the hereditary 
managership and possession of tho lands of tlie endowment, the suit was 
barred uuder Ijimitatioa Act (XV of 1877). Held, that there was no distinc¬ 
tion between tho claim to tho office and tlie claim for the property in re¬ 
gard to the application of Art. 124 of Sch. II of the Act, and of S. 28. If 
there were. Art. 144 would apply to the claim for tlie property. In order 
to fix the starting point for limitation at a date later than that of the 
transfer, it was contended that the olfice and titlo wore held in successive 
life estates. If that contention JiaJ been right, the period of limitation 
would have commenced at the death of the plaintiff’s father. The Judicial 
Committee were of opinion that it must be assumed that the origin of the 
endowment was by gift from the founder, and that, in accordance with the 
ruling in Juttendromohun Tagore v. Ganendromohun Tagore (Sup. Vol. I. A. 
47: 9 B.L.E. 377), heritable estates could not be created tp take effect as 
successive life-estates, and inconsistently with the general law. This 
applied to both the office and the property. ffeW,>that the law of 
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iaheritance did not permit the creation of successive life-estates in this 
endowment: the above ruling being also contrary to the judgraeab m 
Trimbak Baiva v. Naraijan Baxva (7 B. 188) ; and that the plaintiff could 
not claim to have been entitled otherwise than as heirs to and from and 
through, his father, in whose lifetime the title had been extinguished by 
lapse of time and adverse possession of the defendant. Gmna&amha-nda 

Pandara Sannadhi v. Vdu Pandamm ... 23 M. 271=27 I.A. 69 = 4 C. 

W.N. 329= 10 M.L.J. 29 = 2 Bom. L R. 597 = 7 Sar. 671. 


C&LCUTTA. 

jjotes. -R- Ram Chandra Tanda u. Ram Krishna Mahapatree, 33 C. S07 

(510).—Tho samp rules of Hindu law apply to an hereditary office a.s to 
1906 family property, and under the Mitaksbara law. a person becomes ou his 
birth entitled to a share not only of the family property but also jointly 

as a shebait of the family debutter property. 

_ F. Shama Chatau Nandi V. Abhiram Goswami, 33 C. 311 = 10 C W.N. 738 = 

3 C.L.J. 306 (311).—A permanent mokucari lease ota.debtUter property is 
1906 beyond the legal competence of the shebait, and the possession of the 
lessee becomes adverse to lessor from the date of the lease, and a suit to 
recover possession of such property as debutter property is primu /ocie governed by 
Art. 144 of the Limitation Act (see. on appeal, 36 0. 1003, No. 309, infra). 

__D. Bisseswar Prasanna Sen v. Bhagabati Prasanna Sen, 3 C.L.J. 606.-The 

principle laid down in Tagore v. Tagore does not apply where a testator’s 
1905 ‘ will provided that the senior in age among his lineal descendants and 
heirs is to take charge as shebait of trust property dedicated to the worship 

of an idol, after the due administration of his estate by the executors. 

__R. Gobinda Kumar v. Debendra Kumar Roy, 12 C.W.H. 98 

1907 (102), for the position that shebaiti right cannot be transferred even to a 
co^shebait oi to one who is uext in succession. 

_R. Alamgir Khan v. Kamruiiessa Rhanum, 4 C.L.J. 442 (456). 

1908 —A deed which creates a succession uf life interests in tho mutwaUs. 
though under the garb of wnkf, is not authorised by tho Mabomedan Law. 

— R. Pramada Niilb Ray y. Pooroa Ghaudra Ray, 35 C. 691 = 12 C.W.N. 550 = 
7 C L J. 314 (519'.—If f’b® whole or a portion of its pro- 

1903 pertics. in case its sJwbail through laches sufiors a trespass for more than 
twelve years, nograver anomaly is involved in holding that the idol oug 
to lose the whole cr a portion of its properties, if tho stiebait, in the prudent *“*®**® 
meet of its properties, and in the furtherance of the interest of the idol, umntontio y 
commits a trespass and thereby renders the idol’s estate liable for damages. 

_R. Poorna Chandra Bysaok y. Gopal Lai Sett. 8 C.L.J. 369 

absence of anything to the contrary provided for by a will, a P 

1908 heritablo in the same way as any other immoveable property. e f*g 
to such an office cannot therefore pass under a will lo persons not rn 

the time of the death of the testator, as the ruling in the Tagore case (L.R.LA. Supp. 
74) is applicable to a hereditary office. 
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—R. Prayag Doss v. Mohuot Kcipatam, 8 C.L.J- 499 (503).—A Mohunt of a 
mutt cannot transfer the right of management vested in him, though 
1907 coupled with the obligation to manage in conformity with the trust 
annexed thereto. 

-R. Sital Das Babaii o. Pertab Chunder, It C.L.J. 2=3 Ind. 

ca,. 408 (418). 

-F. Salimulla Bahadur v, Abdul Kbayer, 11 C.L.J, 304=3 Ind. Gas. 419.—A 

claim to office and to property appurtenant thereto may be barred by limi* 
1909 tation. If the office is not hereditary, Art. 120 of the Limitation Act, 
1877. is applicable; if the office is hereditary, Art. 124 governs the matter. 

-R. sffam Chundran. GodadharMandal, 13 C.L.J. 277 = 9 lad. Gas. 377.—Art. 

11 of the Limitation Act, 1877, applies only to cases in which the plaintiff 
1911 seeks to set aside a genuine transaction. If the instrument is wholly 
inoperative because the consideration was fictitious, it is not necessary 
for the plaintiff to have the sale set aside. But if there was consideration, but the 
instrument was executed in excess of the authority of the executant, the plaintiff must 
have the instrument set aside before he can recover possession. In such a case, the 
suit must be brought within the period prescribed by Art. 41. 

—D. Bbabataran Roy v. Bebari Lai, 10 Ind. Cas. 399.*-If a certain piece of 
laud is realty absolute debutter, the mere fact that the shebaits have 
1911 chosen to divide it as if it was secular, does not alter the true character 
of the land. 

MADRAS. 

— —R. Vidyapurna Thirtba Swami v. Vidyanidbi Thirthaswami, 27 H. 43S (462) 
= 14 M.L.J. lOS (131), with reference to the present period of limitation of 
1904 twelve years against the trustee as from the date of the alienation by 
him or adverse possession against him. 

—Appl. Neelaobalam v. Kamarazu, 14 M.L.J. 438 (440).—The P.G. ruling in 
23 M. 271 is applicable as much to lands alienated by the holder for the 
1904 time being of the hereditary office of karnam, as to lands alienated 
by the holder of the hereditary office of trustee, and limitation runs from 
sueh date not only against the alienor but also against bis immediate and other 
successors. 

-R. Pydigantbam Jagannadba Row v. Rama Doss Patnaik, 26 M. 197.— 

Trust properties transferred by a trustee, along with his office, can be 
1904 recovered only by persons possessing right to the office itself; and where 
their right to the office bad ceased to exist by the operation of limitation, 
they could have no right to the possession of the properties which had passed with 
such office. 

—R. Chli^uvolu Punnamma v. Chiruvolu Perta)u, 29 M. 890=16 M.L.J. 307= 

... . , 1 M.L.T. 188.—^The objection to the creation of successive life.estates in 

. 1006 * an endowment stated in 23 M. 271 applies with even greater force to the 

; -I. . ! •oreatioh'of successive contingent reversionary interest for the purpose of / 

impeaching the acts of the qualified owner. 

^^Rv Latchia. V. • Mukkbaiinga^ 17 lf.L:J. 220 = 80 H. 393'(39fi}V—Plaintiff’s 
guardian, when plaintiff was a mioor, brought a suit upon a mortgage 
J907 and obtained a decree for possession of the mortgaged lands, the rights of 

. 1 .. . 4 he.plwntiff under which decree she subsequently transferred to thedefen- 

danti The transferee brought a suit for posaessioD and it was dismissed on the ground; 

127 
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that the assigoment was invalid. In a suit brought by the plaiotifi to recover possession 
from the defendant, held that since the transfer by the mother was a “ sale ” within 
the meaning of Art. 44, Sch. II. Limitation Act. the suit was governed by that article. 

-R. (jovindaswami Pillai v. Dakshinamurthi, 1 M.W.N. 735 = 8 Ind. Cas. 

760. — Plaintiffs sued for possession of (a) certain rights in certain temples, 

1910 (6) the consecrated idols of those temples and (c) certain properties 

attached to the temples. On their suit being dismissed as time-barred, 
the plaintiffs appealed and specially limited their relief in appeal to (c). Thus their 
right to reliefs {«) aud (6) was lost: Held that the appeal must fail. 

If the right to rtcovec the ofhee of trustee is lost by the dismissal of the suit, the 
right to recover a portion of the endowments must fall to the 'ground tfong with the 
trusteeship. 

-R. Ivamalathaiumal v. Ivrishna Pillai, 20 M.L.J. 781 = 8 Ind. Cas. 99,8.— 

Where the plaintiff’s family is entitled to the beneficial enjoyment of 

1910 lands belonging to a temple, time begins to run to recover the lands from 
the time the plaintifi’s right to beneficial enjoyment accrues. 

BOMBAY. 

-D. Dattagiri y. Dattatrya, 27 B. 363 = 4 Bom. L.R. 743.—Art. 134, Limita¬ 
tion Act, applies to cases where the plaintiff prefers the claim on behalf 

1902 of the institution he represents, and it has no application where the 
plaintiff sues on bis own account. 

- R. Sagan Balakrisbui Set y. Kaji Hussain, 27 B. 500 1511) = 5 Bom. L.R. 

303.—Where an alienation of a trust property is made in violation of the 

1903 trust, limitation would run against the trust from the date of the alienee’s 
obtaining posession. 

1903 -R. Eatesingji v. Bamanji, 5 Bom. L.R. 274 (284) =27B. 515. 

-R. Babaji Row v. Lakshmandas, 28 B. 215 (228)-—Suits in connection with the 

proport.y of a uKif/are generally of two distinct classes; those in which 

1903 the manager seeks to enforce bis private and personal rights (as in 23 
M. 271) and those in which the plaintiff sues as manager of the viuU 
seeking to vindicate its rights. The rights of the mull cannot ordinarily be prejudiced 
by the result of a suit of the former class- 

OUDH. 

-R. Sri Dhac u. Dharam Das, 12 O.C. 236=3 Ind. Cas. a49.-The 

1909 mohant of an Asthan and temple is in the position of a mere trustee and 
has at the utmost the powers of a manager or guardian of an iufant. 

PUNJAB. 

-R. Basheshar Lai t'. Natha Singh, 30 P.R. 1908=35 P.W.R. 1908=102 

P.L.R. 1908.—The limitation applicable to a suit by a Mohunt to set 

1906 aside a mortgage of wakf property attached to a religious institution by 
his predecessor in office, on the ground that the alienor bad no power to 

alienate such property, is that prescribed by Art. 144 of Sch. II. Limitation Act, and 
not that prescribed by Art. 134. 

- K. Ear Gian Deo v. Baldec Das, 127 P.R. 1908 = 123 P.W.R. 1908 (F.B.). 

—Art. 134 of the Limitation Act applies to a suit by a Mohunt of a 

1907 religious institution, to set aside a sale, by a previous Mohunt, of lands 
attached to the institution, and to recover poseession of such lands on 

behalf of the institution. 
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(307)- Hindu, religious endowment — Temple—Scheme for manage’ 

ment — Preventio7i cf waste and misappropriation — Mohunt — 
(1907) Authority — Accounlabiiity—Treastircr and auditor, appointment 
of—Surplus funds, dealings with—Alwialion of property, re- 
strictions as to—Power of High Court to modify scheme whe^i necessary — 
Liberty to apply — Costs. Suit instituted for the purpose of having a scheme 
settled for the management of a Hindu temple and the protection of its 
funds from waste and embezzlement. The scheme settled by the High 
Court was objected to on the grounds, (l) that its effect would be to lower 
the position of the Mohunt and weaken his authority and (2) that, although 
there was no surplus in hand nor any immediate prospect of a surplus, it 
provided for the application of surplus revenue, devoting it to objects which 
though admirable in themselves were foreign to the purposes of the institu¬ 
tion. These provisions, it was pointed out, wore unnecessary at iiresent 
and likely to prove embarrassing in the future. 

The Judicial Committee, on appeal, settled a scheme so as to meet the 
exigencies of the case without Impairing the authority of the Mohunt as 
the duly coo.stituted manager of the institution. The scheme provides 
inter alia for the appointment by the District Court of a treasurer to have 
custody of the funds. Rules to he framed by the District Court (with 
power to vary same from time to time) to ensure proper receipt and 
custody of income and funds and investment of surplus, to prevent 
misappropriation and ensure proper management of temple properties. 
The treasurer to put the manager in funds for all disbursements in accord¬ 
ance with a budget to be prepared by the Mohunt and submitted to the 
District Court two months prior to the commencement of every year— 
and for any further expenditure deemed necessary by the Mohunt, but 
unless with the leave of the District Court, such further expenditure not 
to exceed Rs. 5,000 during any one year. The Mohunt to file in Court a 
detailed account of receipts and disbursements of each year within three 
months after its close. Accounts to bo audited by an auditor appointed 
by the District Court and published in a suitable manner. Surplus 
income to be invested for the benefit of the temple. Restrictions placed on 
the alienation of immoveable property, jewels and other property of value. 
Subject to the scheme the position of the Mohunt to remain as before. 
Liberty to the Mohunt and any person interested to apply to the District 
Court with reference to the carrying out of the directions of the scheme 
and to the High Court for any modification of the scheme that may 
appear necessary or convenient. Prayaga Doss .Tee Vnrn v. Tirumaia 
Anandain Pillai Pnrisa Sriranga Charylu Vnrn ... 30 M. 138» 11 

C.W.N.442»9Boni. L.R. 588= 17 M.L.J. 236 = 2 M.L.T. U9«34 I.a; 78 . 
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MADRAS. 

Note. • -Relied upon. Rama Das v. Hanumantha Row, 10 U.LiT. 356=® 
(1911) 2 M.W.N. 387 =2t M.L.J. 952 = 12 Ind. Caa. 449.—Where it is proved 
1911 that the msmbets of a family have held the office of dharmakartd con¬ 
tinuously since 1797 and there is no evidence that it was ever held by any 
other family, the fact is sufficient to prove that the office is hereditary in the family. 
Courts in India have the powers possessed by the Court of Chancery in England in 
respect of a public trust, and the principles of English law on the subject can be applied 
to cases in India. 

(308)- Hindu Law —Shobaic of thakur—Right of indemnity — Ex^ 

pcnscs incurred in defending title as shebait aiid in perfoirning 
(1909) obligations of trust, a first charge on trust estate —Shebaib i/ 
bound to spend only income in hand—Suit to recover amount 
spent by shebaib out of personal estate—All claimants to office made parties 
--Amendment directing determination of question of right to office^ Char¬ 
acter of suit, if altered —“ New defendant " —Limitation Act {XV of 1877)^ 
S. 22, Sch. II, Art. 120. Where the legal representatives of a deceased 
shebait of an idol sued for recovery of amounts alleged to have been spent 
by him in protecting the debutter estate and performing his obligations as 
a shebait, making the appellant, along with all other possible claimants to 
the office of shebait, as parties, but the Court directed an amendment in 
the prayer of plaint so as bo raise directly the question as to which of the 
claimants was entitled to the office of the shebait and should represent the 
estate, and the appellant was found, upon a trial of this issue, to be the 
shebait. 

Held that the amendment did not alter the nature of the suit, and the 
appellant was not brought on the record as a “new defendant*’ within the 
meaning of S. 22 of the Limitation Act. 

The period of limitation (or the suit was six years from the date of 
the death of the shebait. 

The right of indemnity is incident to the position of the trustee. The 
liability in respect of the indemnity is the first charge on the trust estate. 

A shebait is entitled to be reimbursed all moneys properly expended 
by him in defending his position as shebait against an unsuccessful claim* 

ant to the office. 

The shebait is entitled bo be reimbursed all moneys properly expended 
in performing the obligations imposed upon him by the founder. 

Where the income of a debutter estate suffered diminution owing 
to the wrongful acts of a rival claimant to the office of the shebait, but it 
was nob unreasonable to expect that, on the cessation of those acts or on 
tbe’interposition of the Court, whose aid bad been invoked, the income 
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would be sufficienb to defray expenses incurred in the meantime by the 
shebait and paid out of his own personal estate :— Held that, in the absence 
of any provision by the founder directing that the shebait must not spend 
more than what he at any time actually received, and create no outstand¬ 
ing claim against the estate, the shebait was entitled to be reimbursed the 
moneys so spent by him out of his personal estate. Raja Peary Mohun 
Mukerji V. Narendra Nath Mukerji ... 7 M.L.T. 63 = 14C.W-N. 

261=7 A.L J. 133=11 C.LJ. 220= 12 Bom. L.R 257=37C. 29 = 

20 M.L J. 171=5 Ind. Cas. 404=37 I. A. 27. 

(309)- Debutter property—Proof of endowment — Grant, ambiguous, 

terms of—Proceeds of land used for thesupport of an idol—Power 
(1909) of the Mohunt to alienate debutter property—His power to 
grant mokarari pottah or permanent lease—Operation of such 
a lease when granted- -Construction of statutes of limitation—Limitation 
Act {XV of 1877), Sch. II, Art. 134 and S. 10—'Purchased for a valuable 
consideration," meaning of—Whether lessee of a mokarari pottah or a 
permanent lease is a purchaser under Art. 134. The mere fact of the pro¬ 
ceeds of any land being used for the support of an idol may not be proof 
that those lands formed an endowment for the purpose, but it is a fact 
that may well be taken into consideration when the intention of the founder 
has to be gathered from an ancient document expressed in ambiguous terms. 

A grant of mr>w 0 a/i was made “by way of lakheraj debutter" to a Mohunt 
in 1787, and it was perfectly clear from the evidence in the case that the 
donee received the gift as a gift for the service of the particular idol whose 
shebait he was, and that the income of the mouzah had ever since been 
entirely appropriated to that service. In 1860, the then Mobunt, describ¬ 
ing himself as "Brittobkogi holder of deb^Uter" granted a mokarari pottah, 
or permanent lease of the mouzah, which was therein described'as “ my 
longstanding ancestral lakheraj debutter property endowed for the service 
of the deity:" 

Held, that the mouzah was debutter property in the sense of having 
been dedicated to the worship of the idols represented by the grantee 
Mohunt. 

The power of the Mohunt of the endowment for the time being to 
alienate debutter property is, like the power of the manager of an infant 
heir, limited to oases of unavoidable necessity, and, apart from such 
necessity, to create a new and fixed rent for all time, though adequate at 
the time, in lieu of giving the endowment the benefit of an augmentation 
of a variable rent from time to time, would be a breach of duty in the 
Mobuot. 


41 
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A mokarari poltah or permanent lease granted by the Mohunt of the 
endowment for the time being, on the most favourable construction, enures 

only for the life-time of the grantor. 

Statutes of Limitation, like all others, ought to receive such con¬ 
struction as the language, in its plain meaning, imports. 

The operation of Art. 134 of Sell. II of the Indian Limitation Act 
(XV of 1877) is controlled by S. 10 of the Act. 

The words *' purchased for a valuable consideration,” in Art. 134, Limi¬ 
tation Act, mean that the ownership of the property sold has been 
absolutely transferred from tlie vendor to the purchaser, in consideration 
of a price paid or secured by the purchaser to the vendor. 

The lessee of a mokarari poltah or permanent lease is not a purchaser 
under Art, 134, Limitation Act, under which the purchaser must be the 
purchaser of an absolute title. Abhiram Gomoaini Mohunt v. Shyavi 

CharnnMandi ... 10 C.L J. 284 = 6 A.L J. 857= 11 Bom. L.R- 1234 = 

36 I.A. I48 = 36C. 1003 = 14 C.W.N. I =19 M.L.J 530 = 4 Ind.Cas. 449. 

PRIVY COUNCIL. 

NOTF.S.-F, Sri Sri Ishwar Shyam Cband Jiu u. Ram Karai Ghose, 14 

C.L J. 238 = 15 C.W.N. 417 = 9 M.L.T 448 = 8 A L.J. 528 = 2 M.W.N. 281 = 
1911 lOInd, Cas. 683 = 13 Bom. L.R. 421 = 38 0. 526.—Asuitby a Maiiio 
recover possession of a Aebutter property alienated more than twelve years 
before the institution of the suit by the pliintifi’s predecessor in title, who granted a 
mokurari loa>e of the s.aid property in eonsideiation of a fixed rent and the payment of 
a fine equal to the amount of two years' rent, is not barred by Art. 134, Limitation Act. 

MADRAS. 

-R. Vidyapurna Tbirthaswami V. Uggannu, 7 Ind. Cas. 321 (326). 

__ R. Kamaiathammal ». Krishna Pillai, '20 M L. J. 781 = 8 Ind. Cas. 998.—See 

1910 same case under No. 306, supra. 


BOMBAY. 

——Expl. Bagas'Uinarji u. Nathabhai, 13 Bom. L.R. 1057.—The plaintiff sued in 
1906 to redeem a mortgage dated 1854. In 1904, the representatives in 
1911 title of the mortgagee, claiming to be absolutely entitled, mortgaged the 
land with possession to A, who sold bis rights to defendant No. 5. The 
suit having been brought more U^an twelve years after the alienation to A, the defend¬ 
ant No. 5 claimed as against the plaintiff the interest of a mortgagee by virtue of his 
adverse possession under Art. 134 of the Limitation Act. Held, that it was obligatory 
on the plaintiff to redeem the defendant No. 5 also, before he could recover possession 


of the property. 


PUNJAB. 


_R. Haji t). Gbulam Shah. 121 P.L.R. 1911 =37 P.R. 1911 = 10 Ind. Cas. 4.- 

Section 5 of the Punjab Pre-emption Act precludes inquiry into custom 
1911 where agricultural land is concerned, while s. 4 of the Act further 
expressly limits pre-emption to cases of sales. The initial question to be 
determined in cases of pre-emption, therefore, is whether the particular transaction is 
or is not a sale as contemplated by the Act. No right of pre-emption can be set up m 
cases where a proprietor grants occupancy-rights to his tenants or even to a stranger. 
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(310)- Ea'clusive right to purohibam at Ramesicaram—Right of 

suit. Suit by the representatives of the Anja Brahmans, 
U863) olaiming, in hereditary right, the mirassi and exclusive privi¬ 
lege of adminiscering Puroliitani (religious rites and cere¬ 
monies) to seventeen classes of pilgrims who resort to the shrine of the 
great Pagoda and other Temples in the Island of Rameswaraiii in Madras 
dismissed, the plaintiffs failing to establish their riglit, either (l) by docu¬ 
mentary proof of its origin ; or (2) by proof of such long and uninterrupted 
usage as, in the absence of documentary proof, would suffice to establish 
a prescriptive right. Ramasatrmy Aiyan v. Venkata Achari 

2 W.R. 21 (P.C.) = 2Sar. 1 = 1 Suther. 492 = 9 M l. A. 344. 

CALCUTTA. 

Notes. -D. Sundaram Patro v. Soodha Ram, 11 W.R. 457.—No action 

would lie foe declariog plaintiff’s rights Co the membership of a somaj of 
1869 which the defendants and himself were members; 9 M.IA. 314 was 
distinguished on the ground chat there the right was one capable of 
alienation or delegation and ceased to be a maticr uf pure religious sentimeut. 

MADRAS. 

—^R. Krishna Aiyan v. Anantarama Aiyan. 2 H.H.C. 330.—In the absence 
of any contract between the parties or of any such proof of long and 
1669 uninterrupted usage as in the absence of documentary title will sufQce to 
establish a prescriptive right, a claim to exercise any particular profession 
(right to receive fees paid to purohils by the pilgrims) to the exclusion of others is 
unsustainable. 

—R. Ponnuswami Tevar v. Collector uf Madur.v 5 M.H. C. 6 (22).— Re 
1869 acquisition uf incorporeal rights by prescriptive user. 

OUDH. 

-^R. Bbagwan Din w. Mani Ram, 5 O.C. 225.—Where a third person makes 

a voluntary offering to oue of the parties and the other party claims a 
1902 share in it, that is nob a suit in which a right bo property is involved, 
and the plaintiff is doc entitled to recover any share of that offering, except 
on the ground of a contract between the parties. Held, therefore, that, io the case of 
Mababrsbmins claiming a right to make uollectioos in certain localities or from certain 
classes, no claim based on an alleged right to property can be set up, and that it would 
only he from a breach of some contract that a cause of action would arise, 

-R. Badti v. Mulloo, 8 O.C. 389.— Held that the tight to receive-offerings 

being a right of property, a suit for declaration and for perpetual injunc' 
190B cion with respect thereto would lie; and that the plaintiffs having 
acquired by prescription a right to perform certain duties and to receive 
the consequent offerings, they were entitled to maintain the suit, it being immaterial 
whether or not they were the owners of the temple or of the idol. 
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-2.—(Succession to office of manager of- )—{Continued). 

( 311 )- Will by a Mohunt. G. D., the reigning Mohmt of the 

Mictt or Akra (a religious endowed institution in Burdwan), 
(1867) made a will appointing L, one of his disciples, to succeed 
him as Mohunt, and to take possession of the real and per¬ 
sonal estate belonging to the Akra with a reservation that, when L should 
find himself incapable of fulfilling the duties of the office, he should 
appoint one G, who was specially designated by him, in L’s place as 

Mohunt. 

L was installed as Mohunt, and took possession of the Guddee (or 
Throne) and estates attached to the Akra ; and was subsequently recog¬ 
nized and confirmed as Superior by the Assembly of Mohunts. L, by 
his will, nominated N, his successor, to the Mohuntship. In a suit by G 
against N for a declaration of G’s reversionary right to the Mohuntship 
under the will of G D, held :— 

first, that, according to the true construction of the will of G D, 
there was no absolute gift to G of the reversion upon L’s death, or 
incapacity to perform the duties of the office ; 

secondly, that even in the event of L’s becoming incapable to per¬ 
form the duties of Mohunt, the direction of the testator, or grantor, 
amounted at most to a precatory trust, and was not imperative upon L. 


Qiicere. —Whether by usage there was any power, in the Mohunt, to 
impose such a restriction on his successor, to nominate a specified 
individual ? Greedharee Dass v. Nundokissore Dass Mohunt ... 

8 W.R. 25 {P.C.)»2 Suther. 86 = 2 Sar. 306= 11 M.I.A. 405. 


Notes 

1876 


R 


1882 


1886 


PRIVY COUNCIL. 

-R. & Approved in Rajah Vurmah Valia u, Eavi Vutmah Kuohi 

Kutty, 1 M. 235=4 I.A. 76.—See case under MALABAbLAW,No. 1, infra. 

Janaki Debiv. Gopal Acharjia Goswami, 9 C. 766 (771) (P.C.).— Usage, in 
the absence of other evidence, is the rule of succession to the office of 
Mohunls. 

-R. Gonda Puri v. Chatar Puri,—See 9 A. 1 No. 316, infra,. 


0 * 


CALCUTTA. 


* * * , 

- -R. ' Sitapershad-i;. Thakur Dass. S C L.R. 73 (80).-Tbe succession- 

and other religious endowments must be regulated in each case by t e 
1879 ' nature of the endowment and the rule of succession prescribed by the 

founder of the institution ; and if this rule cannot be'discoversd from the 
original deed .of grant or other docnmentary evidence, it must be proved in ^oh case 
bv showing what the usage has been on the occasion of each succession. T a person 
who 13 the plaintiff must prove the rule of succession applicable to the particular institu¬ 
tion and succeed on the.Btrength.of.his-own title. 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Conimued). 

-2.—(Succession to office of manager of - )—{Continued], 

■—R. Mahanth Ramji Dass v. Lachbu Dass, 7 C.W.N> 143-—Tbe right of 
succession to the headship of a religious, institution depends upon 
1902 oustom and pntctioe which must be proved- by evidenee is. oacb case. A 


uw 
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1902 


Chela is primarily entitled to succeed a Mahani but wliere there are 


1907 


le case 


1907 


more Chelas than one, oustom and practice intervene. 

-R, Satyadeo Dass v. Santoke Dass, 6 G.L-J. 360 (378).— The custom 

of each religions institution regulates the succession to -tmlf^ce. of a 
1907 superior, aud such usage or custom is generally the sam^Mtbat x>f the 
religious institution of the same sect in a locality. ^ ^ ^ 

— R. Prayag Doss v. Mohunth Kriparam. 8 C.L.J. 499 (S04 )."Id We case 
1907 ntutts, the succession to the office of Mohunt is regulated by the custom 

governing the particular establishment. 

F. ^ital Das v. Pertap Chunder, 11 C.L.J. 2 = 3 Ind. Cas. l08-—In the case 
of a mndu religious endowment, the devolution of the trust upon the 
1909 * death or default of each trustee depends upon the tertdi^upotivwhicb it 
was created or the usage of each particular iustitution, wh4i^no express 

trust deed exists. < a- . ^ 

VADRA8. '* 

-R. Bahumtulla Sahib v. Mahomed Akbar Sahib, 8 H.H.C.R. 63.—The 

determination of the question of succession to a religious institution 
1878 depends not on the general law of property but upon the rates which .the 
founder of the endowment may have established, wh^her such rules are 
defined by writing or are to be inferred from evidence of usage. ^ 

--R. Oiyana Sambandba Fandara Sanoadhi v. Kandodami Tambiran, 10 H. 

378 (48S).—The Law as to the office and^duties ofj^gfcynfs is to' be found 


1909 


1878 


1887 


in custom-and practice proved by testimony. 

Venkatabhalapati v. Subbarayadu, 13 M. 293 (298).—The question being 


whether a Hindu, who has married a Brahmin widow, can be admit^ 
1890 - into the inner sbtioe of a temple for purposes of worship, it was held" 
that the question depended upon the usage of the institution or presum¬ 
able intention of its founder, because he that asserts the right of admission must comply 
with the intentions of the founder and must conform to the usage of the institution. 

-F, Kailaeam Pillay -n. Nataraia.^^mbiran, 7 H.LtT. I = i9 H.L.J. 778»38 

H. 268 (F.B.) = 8 Ind. C*a»'4r—It cannot be predicated of.the-^a^of a 
1909 miitt, as suoh^that be holds the properties, constituting its endowments, 
as a life-toiiant or ae a trustee. Per Br»won„C.J.—The inpidentiattaoh- 
ing to the endowments of ^ mntt depend in each case upon the conditions on which the 
endovrmente were given, or, avhen thMO are no longer discoverable through the mists 
of antiquity, upon conditions which may be inferred from the loug continued practice 
and well-eatabliehed usage di the institution iu respect of the endowments in queition. 

, ’ BOUBAY. . 


i88« 




1886 


Thaokersey Dewraj v. Hurbbum Nursey, 8 B. 432 {487).—In respect of 
lands dedicated to a temple, the intention of the donors of such lands 
must be gathered from their acts in the absence of a deed. 

The Advocate-General of Bombay v. *D^vid .Hah p Devaket, 11 B. 188 
(l(rt).—Where, as regards the gonstltntio^of a teligipus endowmentv nd4 
rules have been formally prescribed, the^Snteotion of the founder is to*l)e -1 
gathered from traditional practice, and sudeession is de^nqinad % usage^- 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Con^mM^d). 


-2.—(Succession to office of manager of- )^(Contin‘ued). 

-R. Rajaram v. Ganesh, 23 B. 131.—The question being whether a vritti 

could be sold in execution, it was held that it could not be : and with 

1898 regard to private alienation thereof, held, that no general rule could be 
laid down : but that the succession thereto depended upon the foundation 
and the custom and practice governing it, rather than the text law which prohibits 
both partition and alienation of the office. 

PUNJAB. 

-R. Arur Singh v. Dayal Singh. 20 P.R. 1911 = 54 P.W.R. 1911 = 93 P.L.R. 

1911 = 9 Ind. Gas. 579.—As to the nature of a suit for a share belonging 

1911 to a deceased pujari of Darbar Sahib, Taran Taran in Amritsar District, 
by adopted son. 

N.B.—For further notes, see under CUSTOM, No. 1 at p. 524, supra. 

(312)-Suit, for possession of lands dedicated to the religious ser* 

vice of a family idol, and for the appointment as Shehait, or 
(1871) Manager, of such religious endowment, under a Deed of 
Dedication, against a party in possession, claiming title as a 
bona fide purchaser for value without notice of the alleged trust, whose 
title, however, was derivable through the Deed of Dedication, held, wrongly 
dismissed by the Court below, the purchaser proceeded against having 
had sufficient notice to throw upon him the ojius of proving exemption 
from the religious trust in the lands, which he had failed to do. Juggut 
Mohmi Dossee V. Mussuniat Sokheenioney Dossee ... I7W.R. ^I^IO 

B.L.R. 19 = 2 Suther. 512 = 3 5ar. 23=14 M.I.A. 289. 

CALCUTTA. 

NOTES.-F. Ram Churn Tewary w. Protap Chandra Dutt Jha, 2 C.L J. 

448.—When a person has taken trust property from a trustee with full 

1886 knowledge that it is property which the alienor was not competent to deal 
with, neither the trustee uor his successor is estopped from recovering the 
trust property for the benefit of the cestui que trust. 

—R. Girijanund Datta Jha v- Sailajanund Datta Jha, 23 C. 645 (655).—Dedica¬ 
tion of property to an idol is a mode of creating a trust in perpetuity for 

1896 religious uses. 

-R. Srimati Mallika Dasi v. Ratanmani Cbakervarti, 1 C.W.M. 493.—A person 

is not precluded from raising the question that his priestly office with 

1897 emoluments are inalienable, because he mortgaged the same, 

-R. Ramchandra Mukerjee u. Ranjit Singh, 27 C. 242 (251).—" A mete abuse 

of trust by a trustee for the time being would not aflect the validity of an 

1899 endowment, where there is no question about its being a real and valid 
endowment originally ; but when the question is whether an endowment 
is real or fictitious, the mode of dealing with it by the owner and bis successors must be 
an important matter for consideration.*’ 

_R. Dharmadas Maudal «. Gosta Debary, 16 C.W.N. 29=11 Ind. Cm- 947."“ 

. 1911 ■ See same case under No. 305, 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—fConftntwd). 

-2.—(Succession to office of manager of- )—(Continued). 

MADRAS. 

The Most Reverend Joseph Colgan v. Administrator-General of Madras, 
15 M. 424.—A beqaest of property made by an Armenian, so that the 
income thereof might be given ‘ for perpetual masses for'the benefit of his 
soul and for the souls in purgatory ’ was void as infringing tho rule 
against perpetuities. 

BOMBAT. 

——R. Narayan v. Chintaman, 5 B. 393 (397).—Religious endowments are 
inalienable, though the revenues therefrom, as distinguished from the 

1881 corpus, may, for purposes of the endowment, bo occasionally alienated. 

1903 -R. Pandurang v. Anant, 9 Bom. L.R. 956 (978). 

(313) - Endowment of idols—Preservation of sheba in families — 

Presumption—Deed denoting intention to perpetuate worship 
(1872) in family—Deed evidencing absolute gift to donee — Construc¬ 
tion. The general presumption that endowments of idols are 
usually made by Hindus with the object of preserving the sheba or 
worship in families, rather than of conferring a benefit on individuals, 
is not sufficient, of itself, in the absence of any language denoting the 
donor’s intention that the gift should belong to the family, to impress that 
construction upon an endowment. Case where the Privy Council con¬ 
strued two deeds, one as denoting an intention to perpetuate the worship 
in the family and the other as evidencing an absolute gift to the donee. 
The Collector of Moorshedabad V. Ranee Shebessuree ... I8W. R. 226. 

♦ 

(314) - Right to elect a Mohunt — Custom -Proof of suck custom — 

Regulation VII of 1817. The important principle to be observ- 
(1874) ed, by the Courts, in dealing with the constitution and rules of 
religious brotherhoods attached to Hindu temples is to ascer¬ 
tain, if possible, the special laws and usages governing the particular 
community whose affairs have become the subject of litigation, and to be 
guided by them. The custom and practice in such matters is to be proved 
by testimony. A Zemindar, claiming a customary right to grant confirm¬ 
ation of the election of a Mohunt, must prove the custom. An acknowl¬ 
edgment, taken in troubled times from the guardian of an infant Mohunt, 
of a Zemindar’s customary right to control and remove the Mohunt, is 
entitled to little, if any, weight as evidence of the custom. The superin¬ 
tending authority over religious endowments exercised by the rules of the 
obulitry passed to the British Government; and Beg. VII of 1817, of the 
Madras Presidency, merely defined the manner in which that power was 
henceforth to be exercised. Rajah Muttu Ramalinga Setupati y. Peria^ 
hayagam Pillai 209=3 5iir. 3 -<|. 


—R. 
1892 


9 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Coniinuei). 

-2.—(Succession to office of manager of- )’-{Continuedi. 

PRIV¥ COUNCIL. 

NOTES.' R» Janoki Debit). Gopal Acharjia Goswami, 9 C, TBS’* 13 C.L.R. 30 

1882 (P.C.)—See same case under No. 31], supra. 

CALCUTTA. 

-F, Sital Das t). Pertap Chunder, 11 C.L.J, 2=3 Ind. Caa. 408. See aame 

1909 case under No. 311, supra. 

BOMBAY. 

-R, Thackersey Dewraj t). Hurbhum Nursey, 8 B. 432 (460). “The British 

Government, by its sovereign power, possesses, as the former tulera 

1884 of the country did, the right to religious endowments and to redress 
abases in their management.’’ 

ALLAHABAD. 

_R, Mohan Lalaji v. Mudhsudan Lala, 7 A.L.J. 430=32 A. 469=6 lod. Caa. 

77 .—The ordinary Hindu law of inheritance does fnot apply to succession 

1910 in the case of shebaitship of the temples of Ballavacharya sect. They 
have a usage of their own as to succession. 

BURMA. 

_R. U Saw Byu v. Maung Lu Thit, U.B.R. (1892-1896). Yol. 11, 420. ii*. 

the law and custom of the community of Ponnas or Manipuri Brahmins 

1893 settled in Upper Burma, in respect to the appointment of priests for 
temples or religious endowments. 

JI.B,—For further notes, see under EVIDENCE, No. 44, at p. 689, supra. 

( 315 )- Trust — Charitable — Dedication—Dindu Law—Mitahshara 

— Inheritance—Bequest for charitable purposes. A Hindu 

(1878) testator in Bombay, who left a nephew (son of a deceased 
brother), made a bequest for charitable purposes. The 
nephew, entitled either as heir or as legatee of the residue of the estate, 
contended that the only property of which the testator, during his life¬ 
time, was in possession, was joint family-estate, and that, under the law 
of the Mitakshara, the testator had no power to dispose of it as he had 
attempted. A specific part of the testator’s estate having after his death 
been set apart as applicable to the trust for the charitable purposes, and 
the nephew having received the residue, he agreed with the executors that 
he would act jointly with them in carrying out the trust, and became one 
of the trustees. Held that the property had been validly dedicated to 
the charitable purposes; whether or not the will alone was sufficient, 
regard to the nature of the testator’s interest in the estate, to constitute 

the trust as against the heir. Barmanav^s v. Venayekrao ... vr 

12 C.L.R. 92 = 7 B. 19=9 LA. 86 = 4 5ar. 366- 

BOMBAY. 

-R. Anaudrao Vinayak «. Admiuisttator-General of Bombay, 

^898 20 B. 450 (460). 
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-2.—(Succession to office of manager of- )—(Continued). 

CALCUTTA. 

-R. Bhupati Nath Smriti Tirtha v. Ram Lai Maitta, 10 C.L.J- 355 = 14 

C.W.N. 18=37 C 128 (138) =3 lad. Cas. 642.—As to whether the pious 
1809 purpose fails merely because the testator directs, as a means of carrying 
it into efiect, that something should be done after his death. 


(316)- Siiccession to the office and property of a deceased Mohunt— 

Custom of the matt or institution. In determining the right of 
(1886) succession to the property left by the deceased head of a 
religious institution, the only law to be observed is to be found 
in custom and practice, which must be proved by evidence. On the death 
of a mohunt the right to succeed to his land and other property was 
contested between two goshains. Held that the claimant, in order to 
succeed, must prove the custom of the mutt entitling him to recover the 
office and the property appertaining to it. Toe evidence showed the custom 
to be that the title to succeed to the office and property was dependent on the 
successor's having been the chela approved and nominated as such by the 
late mohunt ; and also, after the death of the latter installed or confirmed as 
mohimt by the other goshains of the sect. Held that a claimant, who failed 
to prove his installation or confirmation, was not entitled to a decree for 
the office and property against a person alleging himself to have been a 
chela, who, whether with or without title, was in possession. Genda Puri v. 
Ohatar Puri ... ••• ••• 9 A. I = 13 I A. 100 = 4 Sar. 726. 




Notes. 

1687 

—R. 

1890 


-R. 

1902 

-R. 

1907 


1898 


-R. 

1890 


MADRAS. 

R. Giyana Sambandha Pandara SaoDadht v, Kaudasami Tambi- 
ran, 10 H. 375 (488).—See same case under No. 311, supra, 

Veukatacbalapati v. Subbatayadu, 13 M. 293 (298).—See same case under 
No. 311, supra. 

CALCUTTA. 

Mabanbh Ramji Das v. Laebu Das, 7 C.W-N. 145.—See same case 
under 11 M.I.A. 105, No. 311, supra. 

Satyadeo Das v. Santoke Dae, 5 C.L.J. 360.—See same case under 11 
M.I.A. 405, No. 311, supra. 

BOHBAT. 

-R. Rajaram v. Ganesb, 23 B. 181.—See same case under No. 311, 

supra. 

ALLAHABAD. 

Basdeov. Gharib Das, 13 A. 256=11 A.W.N. 59.—Id determining who is 
entitled to succeed a deceased Mohunt, the Court should have regard to 
the usages and customs of the particular institution and those observed by 
the particular sect to which the deceased Mohunt belonged. 


$ 
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-2.— (Succession to office of manager of - )-~(Continued). 

-R. Rajbans Bharthi v. Katya Bbarthi, 8 A-L.J. 286 = 10 Ind. Caa. 824. Where 

a person claims a mohuntship, he must, in order to succeed, prove the 

1903 custom of the math whereby he is entitled to recover the office and the 
property appertaining thereto. A claimant who fails to prove his in* 
atallation or conarmation is not entitled to a decree for the office and property against 
a person alleging himself to have been a cJiela, who, whether with or without title, ia 
in possession. 

_p, Gobind Parpan v. Bala Saran, 6 Ind. Cas. 709.—In determining the right 

of succession to the property left by the deceased head of a religious 

1910 institution, the only law to be observed is to be found in cusfom and 
practice which must be proved by evidence. The plaintiff, in order to 
succeed, must prove the custom of the math ntitling him to recover the office and the 

property appertaining to it. 

BURMA. 

_R, u Saw Byu v. Maung La Tbit, U.B.R. (1892—1896), Vol. II, p. WO. 

1093 —Sea same case under No. 314, supra. 

( 317 )_ Hereditary right to be shebait and to have possession of pro¬ 

perty dedicated to rehgious purposes. According to Hindu law, 

(1889) when the worship of a Thakur has been founded, tbe office 
of a shebait is held to be vested in tbe heir or heirs of the 
founder, in default of evidence that he has disposed of it otherwise, pro¬ 
vided that there has not been some usage, course of dealing, or circum¬ 
stances, showing a different mode of devolution. It having boon established 
that a particular worship had been founded by the plaintiff s grand¬ 
father, it followed that the plaintiff was by inheritance the shebait of that 
worship, there being no proof of any usage at variance wibh^ this pre¬ 
sumption, but the custom appearing to be in accordance with it. Beld, 
that the plaintiff, as such representative of the founder, was entitled, in 
preference to a collaterally-descended member of the founder’s family, to 
claim the shehaitship. Also, that the plaintiff was entitled, in that 
character, bo the possession of a portrait which had been by the same 
founder dedicated to this worship. But that he had no right to a temple 
in which the portrait was kept, this temple having been given by one of 
the worshippers (“ for the location of the Sri Sri Ishwar Jios”) with the 
condition annexed that the defendant should be shebait. The plaintiff, 
accordingly, could not claim possession of this temple, as it could only 
have been accepted as a gift upon the donor’s terms ; and this condition 
prevailed notwithstanding that the temple bad been in part paid for by 
subscription among the worshippers; there being no evidence that the 
latter did nob know of it, or had paid their money with any reference 
• to the question who was to be shebait, Gossami Sri Gridkarijt v. 

^ Bomanlalji Gossami ... 17 C. 3= 161.A. I37=S 5ar. 350. 
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- —2.— (Succession to office of manager of — 

PRIVY COUNCIL. 

NOTES.-R. Jagadiodra Nath u. Homanta Kumari Debi, 32 C. 129 (139) 

= 32 I.a. 203 = 8 C.W.N. 809 = 6 Bom. L.R. 769 = 1 A.L.J. 585.—See 
No. 319, injra. 

CALCUTTA. 

- — R. Romesh Gbunder Sannyal v, Hiru Klondsl, 17 C. 852 (859).—The word 
“ object ” in S. 295 of the Penal Code means something ejmdetn generii 

1690 with a place of worship, such as an idol or a picture which was the subject 
of litigation in 17 G. 3=16 I.A. 137, supra. 

-R. Jagannath Prasad Gupta y. Runjit Singh, 25 C. 354.— 

1897 Where a skehnit does not appoint a successor and there is no provision for 
the appointment of one, the management reverts to the heirs of the founder. 

-R. Sital Das Babaji v. Protap Chandra Sarma, 11 C.L.J. 2 = 3 Ind. Cas. 408, 

for the position that, when the worship of an idol is founded, the office of 

1909 shebait is vested in the heirs of the founder, in default of evidence to show 
that he has disposed of it otherwise. 

BOMBAY. 

-F. Ghelabbai v. Uderam. 13 Boro. L.R. 989 = 12 Ind. Cas. 577.—Where a 

Hindu testator has named certain persons to carry out the trust pointed 

1911 out by him, and those persons have all died before the period for the 
creation and completion of trust, in the absence of any provision made by 
the testator to meet such a contingency, the right to do that which those persons would 
have done devolves, according tc Hindu law, on the heir of the testator. He takes 
either their place or bis. 

ALLAHABAD. 

_R, Bheoratan Kunwaci v. Ram Pargasb, 18 A. 227=16 A.W.N. 87.—Point 

1896 decided being the same as in 25 C. 354, supra. 

_ F. Bheo Prasad v. Aya Ram. 29 A. 663=4 A.L J. 969 = A.W.N. (1907), 210.— 

According to Hindu law. when a religious endowment has been founded, 

1907 the right to appoint a manager or superintendent remains in the founder 
and bis descendants, unless there is evidence to show that the founder or 
Mb descendants have made any inconsistent disposition. 

_R, Mohan Lalaji v. Madbusudan Lala, 7 A.L.J. 430=6 Ind. Cas. 77._ 

Where there is dedication of property by a private individual for religious 

1910 purposes, in the absence of any proof of disposal or direction by the 
dedicator, tho trusteeship will vest in the latter’s heir. 

BURMA. 

-R. U Saw Byuv. Maung Lu Tbit, U.B.R. (1892-96), Yol. II, p. 420.—See * 

1898 same case under No. 814, supra. 

-R. Shorola Bala t<. Heeralal, 4 Bur. L.T. 193=11 Ind. Cas. 859.—Where 

one A had acted ae the spokesman of the community in collecting dona- 

1911 tions for building a public temple, looked after the purchase of the site 
and the construction of the building and subsequently managed the 

temple funds up to the time of his depth, without any control of the community : htld 
that it could not be said in such circumstances that the office of manager was here' 

, ditary. 


HINDU LAW (RELiaiOUS ENDOWMENTS)—(Contoed). 

- 2.— (Succession to. office of manager of- )—(Conlimi^d). 

( 35 ^ 3 )-SuecalfsioJi 0 /mohunt of a muth at Puri Custornary rule 

Right of a choXe^—Alleged disqualification of mohunt to take a » 
(1895) chela by reason of heitig a leper. Two rival claimants con¬ 
tested the right to succeed to the office of mohunt of a rtwurusi 
muth under a customary rule of succession. Both the Courts below 
found that the mohunt for the time-being had.power to appoint his 
successor from among his chelas ; that, in the absence of appointment, a 
chela, or, if there should be more than one, the eldest chela, would succeed; 
and that, should there be no chela, then a gurubhai or chela of the same 
guru with the deceased mohunt would succeed. The plaintiff’s case was 
that he had been duly taken as a chela, and appointed by the last mohunt, 
whose title was not disputed. The defendant, who was in possession, 
denied that the plaintiff bad ever been such eKchela, alle^g that, pyen if* 
the last mohunt had attempted to take him as a chela, this act would have 
been invalid by reason of that mohunt having been a leper. The defendant’s 
title was that he had been taken as a chela by the mohunt who had preceded 
the last, and had been in a position to dispute the rigb^f suoces^lfi but 
had yielded it when the last mohunt had taken office, fie put forward an 
alleged will of the latter, which stated that he was to succeed, and relied 
on his possession approved by other inohunts. Held that only a leprosy 
of virulent form could have disqualihed the last mohumt. As to it there 
was no medical evidence ; but on the tacts the conclu^n was that there 
had been no such disqualification. The statements in the alleged will 
wore nob true, and it was ineffectual to alter the title, whether the 
mohunt bad executed it or not, having no testamentary effect. Alficfi» 
what had been done after the death of the last inohunt could not depriver 
the plaintiff, or entitle the defendant, there being no custom to authorize 
the choice of a tnohunt in that way. Bhagaban Bainanuj Das v. Ram 

Braparna Ramanu] Das... 22 C. 843 = 22 I. A. 94^6 5ar. 536. 


1906 


CALCUTTA. 

Notes. -Relied on. Helan Dasi u. Durga Das Mundal, i 

C.L.J. 323.-Leprosy, in order that it may disqualify, must be of the 
virulent and aggravated type which is regarded as incurable. ^ 


MADRAS. ' 

_R Rangayya Chetti v, Tbanikachalla Mudaii, 19 M. 74. Point same as in 

1895 4 C.L.J. 323, supra. 

BOMBAY. 

_R. Ranched Naran «. Ajoobai, 9 Bom.L.R: Il4ff.-Under Hindu law. the 

reason for the disqualification of a man suffering from leprosy x8 that be 
1907 must be in such a condition that the society of his fellowmen must be 
refused to him. A person suffering from wsthetm or nerve type of leprosy 

is not, therefore, thereby excluded from inheritance. i • ‘ 
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HINDU LAW (RELIGIOUS ENDOWMENTS)-(CoHimtMd). 

^-“(Succession to office of manager of- ) -{Continued). 

, (319) —Dedication, complete and incomplete, nature o/—Shebait, 

right of &uit Endowed property—Succession a 7 id management, 
(1904) preswnption as to, when there is no cvidetice. When dedication 
to an idol is of the completesb kind known to law, the idol 
may be regarded as a juridical person capable, as such, of bolding property, 
the possession and management of such dedicated property belonging 
to the shebait. Bub in cases of less complete dedications, notwithstanding 
dedication, property descends beneficially to heirs, subject to a trust or 
charge for religious purposes. Even in cases of complete dedication, the 
possession and management of the dedicated property belongs to the shebait, 
who, and not the idol, has the right to use. 

Where there is no evidence, on which any reliance could be placed, 
as to who founded the religious endowments, or as to the terms or con¬ 
ditions of the foundation, the legal inference is that the title to the property, 
or to the management and control of the same, as the case may be, follows 
the line of inheritance from the founder. Jagodindra Nath Boy v. Hem- 
anta Kumari Debt, 32C. 129 = 8 C.W.N. 809 = 7 Bom, L.R. 765= I A.L.J. 

585 = 31 I.A. 203 = 8Sar. 698. 

CALCUTTA. 

Notes. R. MobiC Lall Dutt c. Raj Naraiti Datt, 9 C.W.N. 637 (512). 

8 . 7, Act XV ol 1877, must be ceaJ ia ooQjuactioa with S. 17, and the 
1905 operation ol the earlier sections must be regarded as qualified by and sub¬ 
ject to the exception prescribed by the latter section. 

-R. Harek Chand Babu o. Bejoy Chaud Mahatab, 9 C.W.N. 79B (801) =2 C.L.J. 

87.—Where a cause of action, in respect of a claim for possession of land 
1908 by right of purchase at a putni sale, accrued to an infant Hindu widow 
who adopted a son during the continuance ot her minority, held that the 
adopted son (an infant) in bringing a suit, when no suit had been brought by the widow 
was entitled to the benefit of S. 7, Limitation Act. ’ 

——R. Mabatulla Nasya w. Nalini Sundari Gupta, 10 C.W.N. 42=2 C.L.J 377 
(378).—The right to possession and management of dedicated property 
1908 belongs to the shebait, and the right to bring a suit for rent is vested in 

; the shebait and not in the idol; consequently, when, on the death of one 

shebait, another succeeds to a permanent tenure, and does not, according to S 5 of 
■0 the Bengal Tenancy Act, give notice of succession to the landlord, S, 16 is au effective 
bar to the recovery of a decree for rent. 

-Relied on. Gora Chand Lurki v. Makhan Lai Cbakravarlty, U C.W.N. 489 

1907 (W2) -6 C.L.J. 404.—The principle on which a decree against ono ah^bai t 

binds bis successor, examined. 

-R. Lilabati Misrain v. Bisbun Cbobey. 6 C.L.J. 621 (623).-A judgment 

1807 obtained agaibst a former shebait is binding upon succeeding shehaits 
Who in fact constitute a oontinuing rcpreseiitation of the idol's property. 


4 


V 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Co»<intt«(2). 

- 2.— (Succession to office of manager of — )—(Continued). 

-R. Pramada Nath Ray v. Poorna Chandra Ray, 33 C. 691-22 C.W N. 550=7 

C.L.J.S14.—Where a decree for mesne profits, following a previous decree 

1908 for recovery of possession of immoveable property, was passed against one 
P who was described therein as "shebait P,” held that the decree should 

be taken as made against the idol, the suit having been defended on behalf of the idol 
and for its benefit. The position of a shebait as representing an idol discussed. 

-F, Krishna Das Baishnab v. Kali Sunkar Bajpai, 1 Ind. Cas. 216(218).— 

Properties dedicated to an idol vest only in the idol; but the possession 

1909 and management of the properties and the right to bring suits for protect' 
ing such properties are vested in the shebait. 

-R. Bhupati Nath Smrithithirtha t). Ram Lai Maitra, 37 C. 128 = 14 C.W.N. 

18 = 3 Ind. Caa. 642 = 10 C.L.J. 3S3 (369) (F,B.)-It is only in an ideal 
sense that property can be said to belong to an idol. 

-R. Nawab Bahadur of Murshidabad v> Gopinath Mandal, 6 Ind. Caa. 392 

1910 (394).—The P.C. case at 32 C. 129 shows that Art. 149, Limitation Act, 
cannot be applied to an assignee from the Secretary of State. 

-R. Kamini Debi v. Promotbo Nath, 13 C.L.J. 597 = 10 Ind. Cas. 491.— 

When land, dedicated to an idol or to religious and charitable purposes 

1911 generally, has been acquired under the Land Acquisition Act, it is land 
belonging to the shebait or trustee who has no power to alienate the same 

within the meaning of the provisions of S. 32 of the Land Acquisition Act, and the Land 
Acquisition Judge can order the compensation money to be invested. 

-R. Umeshananda Dut v. Mobendra Prosad, 14 C.L.J. 337 = 11 Ind. Cas. 

280.—When a decree has been obtained against a person on the allegation 

1911 that be is the shebait of a temple, and it is sought to execute that decree 
against the successor of the judgment-debtor, it is open to the person, 
against whom the application for execution is made, to show that the decree was 
obtained against a person who was not the Shebait, and that consequently it is not 
capable of execution against the properties of the endowment in his hands, 

MADRAS. 

-R. Pullanappally Ssinkaran Nambudri v. Vittil Thalakat Muhamod, 28 M. 

505 = 15 M.L.J. 416.—If, in a suit, the assignees from the Secretary of 

1905 State join him as a co-plaintiff with themselves, the period of limitation 
will not be sixty years under Art. 149, Act XV of 1877. 

-P. Kuthaperumal Rajali u. Secretary of State for India, 30 M. 245 (248) = 17 

M.L.J. 174.—Art. 149, Act XV of 1877, is applicable only to suits by the 

1906 Secretary of State or on bis behalf. Where a suit is not brought by or 
on behalf of the Secretary of State but by a person deriving title from him, 

Art. 149 does not apply. 

-D. Thiagaraja v. Rathnasabapathi, 1 M.W.N. 425 = 6 Ind. Cas. 992=8 

M.L.T. 134 = 20 M.L.J. 421.—Where one of the two joint trustees has 

1910 taken no steps to protect the trust and his right to take steps for the 
recovery of trust property from a person holding adversely has become 
time-barred, the right of the other joint trustee becomes likewise barred, even though 
the latter brings a suit within three years of his attaining the age of majority. In the 
I’.C. case, there was no question as to joint rights. 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Con^tnutfd). 

-2.—(Succession to office of manager of— )—(Continued). 

(320) - Dedication—Deed of trust—Money lent out of profits of 

dedicated property—Right of trustee to recover — Trusteeship — 
(1906) Succession. G, a Zemindar and money-lender, dedicated a 
part of his estate to the worship of an idol, retaining the 
trusteeship in his own hand for his life and making provisions for the 
appointment of a successor in that office. 

. Heldy that a suit to enforce a mortgage brought by his duly appoint¬ 
ed successor in the office of the trustee was maintainable, when it was 
found that the money advanced was part of the profits of the estate, 
which had been dedicated to the idol. Mahant Bishambar Das v. Thakur 
Drigbijai Singh ... ... 9 C.W.N. 914 = 2 C.L.J. 182 = 7 Bom. L.R. 

869=I5M. L.J. 323 = 80,C. 297 = 27 A. 581=32 I.A. 172 = 8 Sar. 849. 

(321) -Sbebait, hoto far trustee—Office or dignity, holder of — Dele¬ 

gation of o^cc—Palas or turn of zvorship—Family arrange- 
(1906) ment — Hoio altered—Proof of. The manager of a Hindu temple 
is, by virtue of his office, the administrator of the property 
attached to it. As regards the property, the manager is in the position 
of a trustee, but, as regards the service of the temple and the duties that 
appertain to it, is rather in the position of the holder of an office or dignity, 
which may have been originally conferred on a single individual, but 
which, in course of time, has become vested by descent in more than one 
person. In such a case, in order to avoid confusion or an unseemly 
scramble, it is not unusual and not improper for the parties interested to 
arrange among themselves for the due execution of the functions belonging 
to the office in turn or in some settled order and sequence. There is no 
breach of trust in such an arrangement nor any improper delegation of the 
duties of the trustee. 

The parties interested are competent to make such an arrangement 
without applying to the Court. 

A family arrangement so arrived at must hold good until altered by 
the Court or superseded by a new scheme effected with the concurrence of 
all parties interested. 

Unbroken usage for a period of 19 years was held to be conclusive 
evidence of a family arrangement, to which the Court was bound to give 
effect. Eamanathan Cheiti V. Murugappa Chetti, ... ... 

10 C.W.N. 825=8 Bom. L.R. 498=16 M.L.J. 265 = 4 C.L.J. 189 = 29 M. 183 

= 3 A.L.J. 707=1 M.L.T. 327 = 33 I.A, 139. 

OALOUTTS. 

Notes.— --Relied on. Lilabati Misraio v. Bisbun Cbobey, 6 G.L,J. 621 (663)t 

|g 0 y —See same case under No. 319, 
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HINDU LAW (RELIGIOUS ENDOWMENTS)—(Coniinwed). 

-2.—(Succession to office of manager of- )—[Continued). 

—R, Bi]'oy Gopal Mukerji v. Giriodranatb Mukerji, 8 C.L.J. 458 (466} = 13 
C.W.N. 201 = 4 Ind. Ca8. 513.—The principle of family arrangement is ap- 

1908 plicable to anarraagemenb by which the persons interested in any property 
mutually consent that the property should be managed in a particular 

and convenient manner, and if the arrangement does not seriously prejudice tbe parties 
to it, a Court of equity will be slow to set it aside. Further, unbroken usage for a long 
time is conclusive evidence of a family arrangement to which the Court must give efiect. 

-R. Sital Das Babaji v. Pertap Chunder Sarma, 11 C.L.J. 2=3 Ind. Cas- 

408 (414).—Tbe legal eSect of long and continued possession of certain 

1909 persons as shebaits of a temple is that tbe right of any other person who 
might be imagined to be lawfully entitled to tbe office of shebait would 

have been extinguished by adverse possession. 

-R. Salimullah Bahadur u. Abul Khair, 11 C.L.J. 304 = 14 C.W.N. 497=37 0. 

263=3 Ind. Cas. 419 (424).—It is indisputable that a claim to office and to 

1909 property appurtenant thereto may be barred by limitation. If tbe office 
is not hereditary. Art. 120 is applicable. If, on the other band, the office 
is not hereditary. Art. 124 governs the matter. 

PUNJAB. 

-R. Dalip Singh v. Ishar Singh, 193 P.L.R. 1908=78 P.R. 1907.-Under 

S- 539, C.P.C.. 1882, sanction of the Collector is necessary before a suit 

1907 for the removal of the mahant of a dharmsala for misconduct and misuse 
of endowed property can be instituted. 

(322)- Two maths belonging to idol —Ekrarnama between two chelae 

of deceased mahant giving subordinate math and properties to 
(1910) junior chela— Possession under ekrarnama adverse to idol — 
Limitation. The mahant of an idol died in possession of two 
maths, and the properties annexed to them (which he held as represent¬ 
ative and manager of the idol), and leaving two chelas who settled their 
dispute as to the right of succession, by an ekrarnama executed in 1874 by 
the senior chela in favour of the junior, by which the parent math was 
allotted in perpetuity to the elder chela and his successors, while tbe sub¬ 
ordinate math with the properties annexed to it were allotted to the 
younger chela and his successors for the purposes connected therewith, 
subject to an annual payment of Rs. 15 towards the expenses of the parent 
math. 

Held that, from the date of the ekrarnama, the possession of the 
junior chela, by virtue of the terms of that ekrarnama, became adverse to 
the right of the idol and of the senior chela as representing that idol, 
and, therefore, a suit brought by the successor of tbe elder chela, after his 
death and more than twelve years after the date of the ekrarnama, for re¬ 
covery of possession of the subordinate math, and the properties attached to 
it, was barred by limitation. Mahant Damodar Das v. Adhikari Lajhan 
Das ... ... ... 14 C.W.N. 889=7 A.L.J. 791 

= 12 Bom. L.R. 632 = 12 C L.J. II0 = 8M.L.T. 148 = 20 M.L J, 624 
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HINDU LAW (BELIGIOUS ENDOWMENTS)-(COTM:;Mded). 

2.—(Succession to oHice of manager ot ~)~{Concluaed) 

(^ac- 

(324;-_Suifc to control or obtain the management of a rfili^inn^ 

Act-See 

HINDU LAW (RE-UNION). 

U903) m estate, properly so called, can only take place between 
persons who were parties to the original partition. 

Hon separates from the others, there is no presump- 

1 Lde f In many cases, it may be necessary, 

in order to fix tne share of the outgoing member, to fix the shares which 

the other co-parceners are or would be entitled to. and in this sense the 

separation of one is said to be a virtual separation of all. An agreement 

amongst the remaining members of a joint family to remain united or to 

re-unite must be proved like any other fact. Balabux Ladhuram v. Buhh- 

••• - 72S-7C,W.N. 642 = 5 Bom. L.R, 469 = 

30 I.A. 130 = 8 Sar.470 

PRIVY COUNCIL. 

CALCUTTA. 

R. Bata Krishna Goswami v. Gopal Krishna Gogwami, 5 C L J 417 (421) — 

1808 Unhke those governed by the Mitakshara. in families governed by the 
1906 Dayabhaga the mere ascertainment and definition of the shares of the 

and effected a parThL". 

Cbana^ Bhattacharya „. Hari Das Goswamj, 35 0. 721 (723) = 12 

1908 -If'# Sanskrit word being samsrista, implies a 

1908 state of union or jointness. a partition and a subsequent state of jointnesa 

•• and through affection-one who 

18 oever joint, cannot afterwards bo said to be re-united or samsrist. ' * 

M&DRAS- 

R. Banganatha Row v. Narayanasamy Naioker, 31 H. 482 (484) —So« *• 

Of one member of a joint Hindu family does not. in all ” 
a presumption of a general division of the family. ' ® ° 

BOUBAT, 

R. Anandibai v. Hari Snbba Pai, 13 Bom LR QAT—tn r j ^ 

According to Hioda Law a oerAAn n * 0Ai*91l.— 

1911 because "once is a partition made ” If ft must prove it, 

a breach in this atote o7un.“n fae law n" has been 

complete partition both as to parties and propertv Th ^bere has been a 

tioues until it is «h«tted by proof of an agreemeni. which^’mirptof of 


1906 


1908 


1911 
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HINDU LAW (RE-UNION)-(ConcJud^d). 

the p^irt o^ some to remain united as before and to confine the partition to the rest or 
if the partition was intended to extend to the interest of all mdiviaually, there rau 
proof th it soino of them re*united. 


OUDH. 

_-R. Musammat Santana v. Narpat Singh, 9 O.C. 216. 

1907 noted under 30 C. 231, No. 285, supra- 


—See the same ease 


SIND. 

_R. Gokaldas u. Chandibai. i S.L.R. 225 = 10 Ind. Caa. 967.-An agreement 
among the remaining co-parceners to remain united must be proved like 
1910 any other fact. There can be no partition without an intention to 
separate, and though such an intentiou may bo satisfactorily proved 
by evidence of conduct, direct proof of an intention to remain united will outweigh 
many acts which, though they may be more consistent with a state of partition, are not 

entirely inconsistent with a state of union. 

(326)-Re-union, how proved—See Hindu Law (Partition), 

No. 286, supra. 


HINDU LAW (REVERSIONERS). 

(327)_ Suit hy—in respect of personalty in the hands of a tenant 

for life. Bill, giiia timet, by reversioner against the daughter 
(1856) of an intestate Hindoo in possession of personalty, dismiss¬ 
ed. 

\ Court ot equity will not interfere, unless it is shown that there 
is clanger from the mode in which the tenant for life in possession is deal- 

ing with the property. 

The mere fact of the tenant for life keeping in hand, for about three 
months, part of the corpus for the alleged purpose of an eligible investment 
does not amount to waste, nor is in derogation of the rights of those 

entitled to reversion. Burrydoss Bu,tt v. Sreemxitty Uppoornah Dossee ... 

i Sar. S6l=s6 M.l.A. 433. 


CALCUTTA. 

_R. MuBsamut Budhun v. Moulvie Fuzloor Rahman, 9 W.R. 362 

(363).—The mere fact that, in moneys paid under order of Court, to the 

1868 defendant, she possesses only a life-interest, while the plaintiS is entitled 
in remainder, is no ground for tying up the property, either by deposit 

in the Bank ot by the defendant giving security, so as to prevent her from wasting 

the same. 

_D. Charles Grose and Heeralal Seal v. Omirtomoyce. 12 W.R. O.C. 13 (24) =4 

BX.R* OX. 1 (23, 38).—‘Here a Hindu widow having transferred to the 

1869 defendant an half share in the subject-matter of a certain litigation con¬ 
cerning her deceased husband’s estate, the reversioner was held entitled to 

relief. In 6 M.l.A. 433 the mouey sought to be secured remained in the hands of the 
widow to whom as heiress the law entrusted the care and custody of it, but in this case 
the widow has assigned the property to a third person and made him the custodian of it 
and that custodian has been obliged for want of funds to assign it to another. 
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HINDU LAW (REVERSIONERS)—(Cwirtniierf). 

187t -R. Biswananth v- KbaDtomaui, 6 B.L.R. 747 (753). 

-Cons. Kery Kolitany v. Moneeram Kolita, 13 B.L.R. 1 (47, 53) =19 W.R. 367 

(F.B.)—Under the Bengal School of Hindu Law, a widow, who has once 

1873 inherited her husband's estate, is not liable to forfeit it by reason of her 
subsequent unchastity. The P.C. case was considered in connection 
with the question whether the title of a Hindu widow is in the nature of a trust. 

-D. Durga Nath Pramanik u. Chintamoni Dassi, 31 C. 214 = 8C.W.N. 11 (15). 

—A bill Quia timet or a suit for iujunction contemplated in tho P.C- case 

1903 is not the only remedy. The same relief may be given by way of injunction 
or by appointment of a receiver, in a suit for partition brought by a widow 
against the other members o! a Dayabhaga family, where danger of the estate being 
wasted is to be apprehended from her conduct. 

-R. Mrinalini Dasi V. Abinasb Chandra, 11 C.L.J. 533 = 6 Ind. Cas. 508 = 

14 C.W.N. 1024.—A, a Hindu widow, sold to B without legal necessity 

1910 a portion of the lauds inherited by her from her husband. The portion 
so transferred was acquired under the Land Acquisition Act and the com* 
pensation money deposited was withdrawn by 6. The reversionary heirs brought a 
suit for declaration that the transfer was not operative against them and to compel B 
to bring the money into Court for investment. Held, that the Court has inherent 
power to compel B to bring the money into Court and to direct its iuvestment in 
Government or other approved securities. 

MADRAS. 

-F. Muthu Lakshmi Ammal v. Narayana Pattar, 7 M.L.J. 216 (217).—The 

question, in a suit for injunction against the widow for waste, is whether 

1897 her conduct has been such as to lead to a well-grounded fear that the 
interests of the reversioners are being substantially imperilled. Exchang¬ 
ing securities standing in her name for securities in the name of her brother has been 
held to amount to such conduct. 


(328) 

(1871) 


NOTES. 

1880 


-B. 

1673 

- V. 

1879 

-F. 

1878 

-R. 

1879 


—A presumptive reversioner is entitled to sue to preserve 
the family estate. Kooer Goolab Singh v. Rao Kurun Singh... 

10 B.L.R. 1 =2 Sar. 722 = 2 Sulher. 474=14 M.I.A. 176. 

PRIVY COUNCIL. 

4 

-R. Rani Anund Kunwar v. Court of Wards, 6 C. 764=8 C.L.R, 

381 = 8 I.A..14.—SeeNo. 329, infra. 

CALCUTTA. 

Kery Kolitany v. Monoocam Kolita, 18 B.L.R. 1 (72} = 19 W.R. 367 (F.B.) 
—See same case under No. 327, supra. 

Sbama Soondati Chowdrain v. Jumoona Chowdrain, 24 W.R. 66 (88).— 
Where the plaiutiSs, though not nearest reversioners, were held to be en¬ 
titled to question tho validity of the alienations of a widow, as the 
nearest reversioners have joined in her acts of fraud and waste. 

Rotoo Raj Pandey v. Lalljes Pandey. 24 W.R. 399, where a remoter rever¬ 
sioner was held entitled to question the validity of an alienation made by 
a widow to which his father, the nearest reversioner, had consented. 

Hunsbutti Kerain v. Ishri Dute Koer. 5 C. BJ2 (630) = # C.L.R. 911 — 
See, on appeal, 10 0. S24 (P.C.), No. 6. at p 68T, supra. 
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HINDU LAW (REVERSIONERS)—(ConitnM€d). 

— R. Abioash Chandra Muzamdar v. Hari Nath Shaba, 32 C. 62 (68)=9 C.W, 
N. 25.—The general principle that a remote reversioner would not be 

1904 entitled to sue unless the immediate reversioners have colluded with the 
widow, or have otherwise precluded themselves from questioning her act, 
has no application where the immediate reversioners are themselves the holders of a 
life-estate. 

-R. Srinibash Das v. Jlon Jlohini I>asi, 3 C.L.J, 224.—A daughter was held 

entitled during the lifetime of her mother to maintain a suit for cons* 

1906 iruction of her father's will and for the declarations incidental thereto, 
especially when the mother has allowed her rights to be barred by 

limitation. 

-R. Bepin Behari v. Durga Charan Banorjee, 35 C. 1086 = 12 C.W.N. 914 = 8 

C.L.J. 120-—An alienation by a widow with the consent of the next 

1908 reversioners who are themselves only the holders of a life-estate does not 
pass an absolute estate to the transferee, 

-R. Brindaban Chuuder n. Sureshwar Saha, 10 C.L.J. 263=3 Ind. Cas. 178 

(182).—The position of the immediate reversionary heir under the 

1909 Hindu law in relation to the estate of the deceased is of such a charac¬ 
ter as to entitle him to be heard in proceedings for grant or revocation 

of probate. 

MADRAS. 

1902 -R. Dampanaboyina Gangi v. Addala Ramaswami, 25 M. 736 (743). 

-R. Govinda Pillai v. Thayammal, 28 M. 57 = 14 M.L.J. 209 (212).—Wherea 

reversioner of a third degree was held capable of suing, when the nearer 

1904 reversioners had concurred in improper alienations or omitted to sue, and 
thus allowed their rights to become barred. 

-R. Cbiruvolu.Punnamma v- Chiruvolu Perrazu, 29 M. 390 (403) (P.B.)—See 

1006 same case under No. 329, infra, 

BOMBAY. 

-R. Rama Bai v- Ranga Rav, 19 B. 614 (618), where brothers were allowed to 

1894 sue, though the daughter, the nearest reversioner, was alive. 

N.B.—For further notes, see under Hindu Law (Succession), No. 380, infra. 

( 329 )- EMu Law — Adoption by widow—Contingent reversionary 

heir — Collusion—Party to suit to contest adoption. Although 

(1880) a suit to contest an adoption, made by a Hindu widow, of a 
son to her deceased husband, may be brought by a contingent 
reversionary heir, yet it is not the law that any one who may have a 
possibility of succeeding to the estate of inheritance held by the widow 
for her life is competent to bring such a suit. The right to sue must be 
limited. As a general rule, the suit must be brought by the presumptive 
reversionary heir, that is to say, by the person who would succeed to the 
estate if the widow were to die at the time of the suit. But it may be 
brought by a more distant heir, if those nearer in the line of succession 
are in collusion with the widow, or have precluded themselves from inter¬ 
fering. The rule laid down in Bhikaji Apaji v. Jagannaih Vithal (10 Bom. 
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HINDU LAW mEVERSIONERS)-{Co«^inued). 

H.C. Eep., A.CJ, 351) approved. Reference made to Rooer Goolab Sinok 
v. Bao Kurtm Singh M.LA. 187). If the nearest heir had refused, 
without sufficient cause, to institute proceedings, or if he had precluded 
himself by fais own act or conduct from suing, or had colluded with the 

widow or had concurred in the act alleged to be wrongful, the next pre- 
suinable heir would be, m respect of his interest, competent to sue. In 
such a case, upon a plaint stating the circumstances under which the 
more distant heir claimed to sue. a Court would exercise a judicial discre¬ 
tion in determining whether he was or was not competent, in that respect 
to sue; and whether it was requisite or not that any nearer heir should 
be made a party to the suit. In a suit to have an alleged adoption set aside, 
the plaintiff, a minor, through bis guardian, claimed to sue. on the strength 
of being the adopted son of the husband of a daughter of a brother of the 
father of the deceased, under whose authority the adoption was alleged to 
have been made by the widow, the defendant. The Judicial Committee, 
without deciding that, as an adopted son. this minor had the same rights 
as a naturally-born son, and without deciding that be would have been 
entitled, in default of nearer relations, to succeed to the estate of inherit¬ 
ance after the death of the widow, pointed out that he could only have 
succeeded as a distant batidhu, and that he had not a vested but at most 
a contingent interest; and held that, there being, in fact, heirs nearer in 
the line of succession than this minor, the grounds of his competence to sue 
in respect of his interest, assuming that interest to exist, should have been 
made out in the manner above indicated. Rani Anand Kunwar v Court 

0 / Wards ... ... 8C.LR.38I=6C.764=8|.a. l4 = 4Sar.l9S- 

R. and J. *s No. 63 (Oudh). 

ALLAHABAD. 


Notes. 


--R. Madara v. Malki, 6 A. 428 and Jhula v. Kanta Prasad 9 A 

441.-Unless the nearest presumptive reversionary heir refuses tr. 

1884 & 1887 precludes himself by his own conduct from suing, or unless he proves that 

the neat reversioner has colluded with, or concurred in the acts of the 

widow, a more remote revervioner. i.e., a contingent reversioner cannot maintain a’suit 
to set aside the alienations of the widow. 


1884 


18B6 




D. Balgobind V. Ramkumar, 6 A. 431-=4 A.W.N. 139.-Where between the 
^lenating widow and the reversioner there jg only a daughter, and sL 
takes no steps to ohallonge the alienation, the reversioner may sue. 

R. Sant Kumar «. Deo Saran, 8 A. 363 |866)=6 A W N IfiO i a 
fairly obtained against widow is binding on U'r^o^^ buTt 
obtained by coHusion between widow and alienee is not binding such 
collusive decrees being in the nature of unauthorized alienations. 

exceptions, which are not exhaustively set out in the P.O case at 6 0. 764* 

«l WV ’ 


R. 
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-R. Sheo Narain u. Damodar Das, 1 A.L.J. 380.—Point similar to 1 A.L.J. 

1904 375 , supra. 

-P. JIanmatba Nath Biswas v. Robilli Moni Dasi, 27 A. 406=2 A.L.J. 84 = 

A.W.N. (1905), 6.—A presumptive reversioner may sue for a declaration 

1905 of his title and for an injunctiou to restrain the widow from committing 
acts of waste. 

-R. Hanuman Pandit v. Jota Kunwar, A.W.N. (1908), 207.—The widow of a 

separated Hindu, who bad a daughter living, gave a perpetual lease of a 
1908 portion of her husband’s property to two persons, strangers to the family, 
at a nominal rent of Rf>. 2 a year. Held, that the fact that the 
daughter’s estate might intervene between the widow and the next presumptive revet* 
sioner would not prevent the latter from suing for a declaration that the perpetual lease 
given by the widow was detrimental to his interests. 

-F. Bakbtawir u. Bhagwana, 7 A.L.J. 121 (124) =5 Ind. Cas. 270 = 32 A. 176. 

—A gift by a Hindu widow, who succeeded to the separate estate of her 
1910 deceased husband, of such estate, is not valid, and does not create a 
title which cannot be impeached by the remoter reversioner, because it 
has been made with the consent of nearer reversioner. 

BOMBAY. 

-F. Ramabai V. Rangtav, 19 B. 614, on points almost similar to those in 16 

1894 M. 53 , infra. 

-R. Anyaba v. Daji, 20 B. 202 -A suit by persons, who are merely distant 

relations and not reversionary heirs, for a declaration that the defendant 

1895 is not the adopted son, is not maintainable. Every declaratory decree 
must bo auxiliary to some consequential relief obtainable thereby and no 

such relief is possible where the plaintiff is a distant and contingent, and not a pre¬ 
sumptive, reversionary heir. 

CALCUTTA. 

-R. In the matter of the petition of Hurro Lall Shaba, 8 C. 570 (575).— 

The plaintiff, the next presumptive reversioner, has a sufficient interest 
1882 in the property dealt with by a will so as to entitle him to maintain a 
suit in respect of such properly. 

— Appl. Gyanendro Nath Roy v. Loboogomunjori Dabi, 11 C.L.R. 198 (202).— 
Where the plaintiff who was only a bandhu has neither explained the 
1682 non-joinder of the presumptive heir, nor shown himself to be the next 
subsequent reversioner, which in fact be is not, the Court should, in the 
exercise of discretion, dismiss the suit. 

-R. Abinash Chandra u. Hari Nath Shaha, 32 C. 62 (66) =9 C.W.N. 25.—See 

1904 same case under No. 328 , supra. 

-R. Srinibash Das v. Monmohini Dasi, 3 C.L.J. 224.—See same case under 

1906 No. 328 , supra. 

-R. Brindaban Chandra u. Sureswar Shaha, 10 C.L.J. 263 = 3 lad, Caa. 178.— 

1909 See same case under No. 328 , supra. 

MADRAS. 

-Considered in Mahomed v. Krishnan, 11 M. 106.—A junior member of a 

Malabar tarwad may sue the kamavan and his alienees, if there is collu- 
1867 sioD between the senior anandravans and the alienee and the stani for 
the time being. 
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— R. 


1689 


Kandasami Akkammal, 13 M. 195.-The interposition of two life- 

estates between the alienating widow and the reversioner, does not preclude 

the latter from suing to have such alienation declared void beyond the life 
of the widow. 


R. 


1892 


•R. 


1694 


1902 


1904 

-R 

1906 


a * -2 U.L.J. 91.—The existence of a 

daughter is no bar to the reversioner suing to have an alienation by 

the widow declared void, the daughter being only the holder of a life- 
estate. 

Gurulingaswami «. Ramalakshmamma. 16 M.53.-In this case the plaintiff 
was a more remote reversioner. There were three nearer reversioners, 
who were all parties to the suit. Two of this sanctioned, or con- 

iQv.alid adoption by tbe widow; the third brought a suit 
calling the adoption in question, but sub«cqueiUly withdrew it. The plaintiff himself 
had concurred in the adopiion, when it took place, th'^ugh. as he alleged, under 

Ignorance of law. Held, tbe plaintiff was entitled to sue to have the adoption declared 
void ^od th^t he was Dot estopped fron) suing, 

R. Ratnamasari V. Akhilandammal, 26 M. 291 (318) = 13 M.L.J. 27 tS2).—A 

suit for declaration of the invalidity of an adoption by the widow can be 
brought only by the presumptive heir, unless he colludes with the widow 
or has precluded himself from questioning the adoption. 

Govinda Pillai y. Tbayarainal. 28 M. 57 (61) = 14 M.L.J, 209.-See same 
case under No. 328, supra. 

Punnamma u. Perrazu. 29 M. 390 (F.B.} = 16 M.L.J. 307 = 1 M.L T. 183, 
as furnishing conclusive proof that a reversioner allowed to sue docs there¬ 
by act not only for himself but also on behalf of all the rest. 

Puttannau. Ramakrishna Sastry. 30 M. 195 (197) = 17 M.L.J. 374.— 
Where the last maleowner died leaving a widow, and his properties are 
claimed by devisees under a will alleged to have been left by him, the 
nearest reversioner can sue for a declaration that the will is invalid and 
does not bind his reversionary interest. He is not bound to show collusion on the 
part oUhe widow, before he is allowed to sue. The P.C. case does not apply to this 
case which is a suit by tbe presumptive reversioner. 

-D. Chidambara Reddiar y. Nallammal. 7 M.L.T. 44. =5 Ind. Cas. 164.— 

The nearest reversioner of a deceased Hindu can sue to set aside an alien- 

1909 ation by the widow, where the heir next after the widow is also a 

limited owner, as foe instance, a daughter. Tbe principle of 6 0. 764 

(P.C.) has no application where the neater heir is a female and as such is entitled onlv 
to a limited estate. ^ 

CENTRAL PROVINCES. 

Anand Rao y. Baosinath Brahman. 3 N.L R. 36 (39), for the position that 
no privity of estate exists between one reversioner and another as such, 
and that therefore an act or omission by one reversioner cannot bind 
another reversionor who does oot claim through him. 

OUDH. 

”■ <338).-I1 the nearest sever- 

Bionary heir retusee to sue, the next reversionary heir, whose right to sue 

« recogutsed by law, cau bring a suit. Seo also sane caao at p. 589, 


1906 


R. 


1906 


R. 


1894 
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-R. Uda y. Durga Din, 5 O.C. 360 (363).—ffeW, that, the plaintiffs having ft 

right to sue when the suit commenced, that right could not he taken 
1902 away by the mere fact that, since the commencement of the suit, they 
ceased to be the nearest male reversionary heirs. 

-Exp). Sheopal Singh v. Mussamat Bundoo Kuar, 8 O.C. 81 (83).— Held, that, 

as a nearer reversioner was alive when the suit was brought, the suit was 
1905 not maintainable by the plaintiff in the absence of an allegation or proof 
of collusion. The fact that the nearest reversioner died after the suit was 
brought could not make the suit, which was not maintainable at the time of its institu¬ 
tion, maintainable afterwards. 

(330)- Adverse possession—Hindu widow—Reversionary heir A 

Hindu proprietor died, leaving a widow, and also a son who 
(1894) died leaving a widow a few years after his father, whose 
widow, either during the son’s life-time, or on his death, took 
possession of the property left by the father, and remained in possession 
till she died, having held it for about seventeen years. This she did, not¬ 
withstanding the claim of the sou’s widow whose suit against her for the 
property was dismissed on the ground of limitation in 1875. Before her 
death she transferred part of the property by gift, and was said to have 
transferred another part by will. On a question as to the capacity in 
which she had taken and retained possession, it was found that she had 
done 90 absolutely and without any assertion of a right, which she bad 
not, to a widow’s estate. Suits by the reversionary heirs, whom the son’s 
widow joined, were hold barred by limitation on the ground that the pos¬ 
session taken had been adverse to them. Not only was any claim, through 
the deceased son, barred, but the rights of the reversionary heirs also, the 
possession by the father’s widow nob having been shown to be that of the 
limited interest of a widow. Lachhan Kunwar v. Manorath Ram : Lach- 
han Kunwar w. Anant Singh ... ... 22 C. 445 = 22 I.A. 25=5 

M.L.J. I = R. &J'.sNo. I 36 ( 0 udh) = 6 5ar. 523. 


MADRAS. 

NOTESi-R. Venkataramayya v. Venkatalakshmamma, 20 M. 493.—The 

male proprietor died in 1880, leaving a daughter who died ia 1886. The 

1897 estate was, on the death of the male proprietor, taken possession of by the 
widow of a predeceased son of his as against the daughter and her son. 

The reversioners brought their suit for possession in 1893. Held, the suit was not 
barred, their Lordships observing that the decision in 92 I.A. 95 would have applied if 
that decision bad been passed with reference to Art. 141 of the Acts of 1871 or 1877, 
and that the reoilal of dates therein showed that it had not been so passed. 

——R. Bapanayya u. Peddiohalamaiya, 9 H.L J. 33 (34).—The possession of a 
female member of a family not entitled to take as an heir is not the pos- 

1898 session of a qualified owner under the Hindu law. It lies on the party 
who affirms that it is, to show that, when she took possession, she did so 

claiming only a limited estate. 



D. 


1895 


1698 


R. 


1907 
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-R. Ayyadotai Pillai y. Solai Aramal. 2$ M. 403 (408).—With reference to res 

judicata, a qualified heir, such as the daughter, represents the inheritance, 
1901 and a decision properly and fairly obtained against her in regard to a 
matter connected with the inheritance is binding upon persons entitled 
to take the estate in succession to her as reversionary heirs of the last male owner. 
With reference to the effect of limitation also a similar view must be Ukcn on principle. 
A contrary conclusion would be also inconsistent with the ruling in 22 C. 445 (P.C.). 

CALCUTTA. 

Sham Lall Mitra v. Amarendro Nath Bose, 23 C. 460 (473).—Whereas in 
22 I. A. 25, the widow, whoso possession was attempted to be got over, did 
not come into possession as the heiress of the last male proprietor and as 
a person entitled to a life-estate, but took forcible possession, as against 
the son’s widow, who was entitled to come in as her husband's heir ; in the case at 23 
C. 460. the widow that took possession took it as her husband’s heir and she could not, 
by any declaration or act of her own. give it a character different from that attaching to 
the possession of a Hindu widow. 

-R. Braja Lai Sen u. Jiban Krishna Roy, 26 C. 283.—This was a case in 

which it wai held that the right of the female heir entitled to possession 
being barred before Act VIII of 1871 came into force, the right of the 
reversioner was barred. 

Roy Radha Kissen v. Nauratan Lall, 6 C.L J. 490 (498).—Art. 141, 
Limitation Act, applies to a suit brought by a reversioner to recover 
possession of the properties alienated by a Hindu widow- 

Expl Kedar Nath v. Jatindra Chandra, 6 H.L.T. 362=9 C.L.J. 236=4 Ind. 
Caa. 44.—Although the statute of limitation can never begin to run 
1908 against the reversioner in consequence of possession or dispossession of a 
female, so long as she holds as heir of the last male, yet if she holds under 
some claim of title independent of him, her possession is hostile to the rightful heir or 
reversioner from the time it begins. 

ALLAHABAD. 

Hanuman Prasad Singh v. Bhagauti Prasad, 19 A. 337=17 A.W.N. 80.— 
The last male owner died in 1822, leaving two widows and three daughters. 
The survivor of the two widows alienated the estate to a stranger and died 

in 1857. The last of the daughters died in 1890; none of the daughters 

having, at any time, tried to get the property alienated by their mother from the alienee. 
The son of one of the daughters, there being no others entitled to sue, sued in 1894 to 
recover possession of the property alienated by the widow before 1857. ffefd, the suit 
was not barred ; because the estate fell into possession only on the death of the last 
surviving daughter, which was within twelve years prior to suit. 

This, therefore, is a case of an alienation by the widow as distinguished from a 

case of adverse possession as against her. in which latter case, the reversioner would be 
Dfl^rrccl* 

Tika Ram u. Shama Charan. 20 A. 42= 17 A.W.N. 19B.-This was a case of 
adverse possession against the widow for more than twelve years batrine 
also the reversioner. But see 23 A. 448, iufra and 26 C. 286. supra ^ 

Amrit Dbar V Bindesri Prasad. 23 A. 448 = 21 A.W.N. 133.-A reversioner 

to 

even though such female heir had 

been out of poesession for more than twelve vears • *• 

»ion between tbie e«e and tb.t in 32 0. 446 = 231.A. 25 being! that, in the latter o^IV”he 


R. 


1897 


1897 


D. 


1901 
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female heir bcrsclf entitled to possession brought the suit along with the reveFsioneta 
whose right to obtain possession bad not accrued ; and the right of the female heir to 
obtain possession was denied because a previous suit brought by her had failed. 

This case follows 23 B. 725 = 26 I.A. 71, in which the Privy Council had said 

□otbing regarding 22 I. A. 25. 

-D. Jhamman Kunwar u. Tiloki. 25 A. 435=A.W.N. (1903). 93.-This case 

1903 follows 23 A. 448, noted supra. 

BOMBAY. 

1897 -R, Vundravandas v. Cursondas, 21 B. 646 {671). 

-D. Balkrisbna u. Oovind, 4 Bom. L.R. 312 = 26 B. 617. On the ground 

that in the P.C. case their Lordships found that the widow was not in 

1902 any away entitled to the property. But in the present case the question 
is whether the widow was or was not entitled to bold for life. 

CENTRAL PROVINCES. 

-R. Anand Rao v. Bansinath, 3 N.L.R. 35.—See same case under No. 329, 

1906 supra. 

OUDH. 

-R. Baswan Singh v. Nawab Badshah Bahu Begam, 7 O.C. 259 (264). 

Mortgage by conditional sale—suit for redemption—decree of settlement 

1904 Court giving proprietary possession —revival of claim for redemption— 
Applicability of Art. 142, Limitation Act. 

PUNJAB. 

1903 -R. RulU V. Rulia, 41 P,R. 1903. 

-R. Ram Narain v. Maharaj Narain, 3 P.R. 1904 = 43 P.L.R. 1904. V\hen 

the limitation for a suit (or possession of property has expired, the adopte 
1903 son cannot bring a suit to contest an alienation made by the widow of his 
adoptive father. When the adoption is recognized by the widow and by 
amicable arrangement and mutual consent she is allowed to succeed to her husband fl 
estate for life, limitation period does not begin to run till after her death. 

( 331 )- Suii ly reversionary heir—Burden of proving ownership of 

the husband through xohovi title is made. It is incumbent on 
(1899) a plaintiff suing as the reversionary heir of a Hindu proprie¬ 
tor, who has died leaving a widow, to show that the property 
claimed in the suit, and found in her possession, has vested in the husband. 
There is no presumption of law arising, where the late husband possessed 
considerable property, that property found to be in the possession of the 
widow, after his death, must have been included in that which belonged 
to him unless she shows that she obtained the property from another 

source. Vewan Ban Bijai Bahadur Singh v. lnda)pal Singh ... 

26 C. 871 =26 I.A. 226 = 4 C-W.N. 1=2 Bom. L R. 1=7 Sar. 578. 

CALCUTTA. 

Notes.- Relied upon- Jadu Nath v. Bam Narain. 11 Ind. Cas. 434.““ 

There is no presumption of law that property found in possession of a 
1911 widow was her husband’s, even where no account is given as to how she 
acquired the property and it is shown that her husband died possessed of 

considerable property. 
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MADRAS. 

F, Narasima Ammal v. Srinivasa Righava Aiyangar, 7 M.L.T. 89 = 33 M. 
^^2=3 Ind. Cag. 760-He who claims property through some other 
1910 person must s^how the property to have been vested in that person ; and 
this rule applies to a reversioner suing for possession of property in the 
hands of a Hindu widow, there being no presumption that property found in the 
widow’s possession was originally that of her husband. 


OUDH. 

Appr. Dan Bahadur Singh v. Mahe«fa Biksh Singh. 3 O.C. 89 (93),—It is in¬ 
cumbent on the plaintiffs to prove, by direct evidence or otherwise, that 
the moveable property in suit was acquired by the widow from the pro- 
fits of her deceased husband’s estate. 


(332) -A presumptive heir has title to sue, to set aside a sale by a 

Hindu widow—See Hindu Law (Widow), No. 43G. 13 M.I.A. 209. 

(333) --Suit by—to recover possession by avoiding an adoption 

barred, if brought more than 12 years after adoption—See Limitation 
Act (IX OP 1871), No. 11. 13 LA. 84. 

(334) -Estate in the possession of the last male survivor of a co¬ 

parcenary—Possession first obtained through her, held, adversely to the 

reversioner, by the widow of another co-parcener—Rever.sioner barred_ 

See Limitation Act (XV op 1877). No. G5. 23 C. 942. 

(335) ——Sale by Hindu widow, without justifying necessity, but 
with reversioner’s consent—Whether the consent extended to sale of the 
whole of the inheritance or only to her life-estate—Evidence—See Hindu 
LAW (Widow), No. 447, 18 A. 14G = 23 LA. 1. 

(336) -One reversioner does not claim through another—Alienation 

by Hindu widow—Assent by one reversioner—Effect upon another rever¬ 
sioner—See Hindu Law (Adoption), No. 11, 36 C. 780, szipra. 


HINDU LAW (SELF-ACQUISITION). 

(337)- Separate aeguisition—Onus probandi. A Manmbdhary 

Talook was held by a joint Hindu family under a grant from 
(1870) the Zemindar. By the custom of the family, the Talook was 
impartible and descendible to a single heir. One of the mem¬ 
bers of the family took forcible possession of the Talook, and refused to 
pay the Zemindar's revenue. He was ousted out of possession by the 
Zemindar by the aid of A, another member of the family, whom the 
Zemindar recognized and put in possession, and afterwards entered into 

an agreement with him to pay the revenue. There was no division of the 
faDQily. 


mid. 6hat no forfeiture took place, or new title accrued, so as to 
constitute a separate acquired estate in A. The om,s vrobandi lies ou a 
plaintiff a member of the Hindu family, claiming an estate as self 
acquired, ae the presumption of Hindu law is in favour of the family 
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romaining joint. Stree Rajah 
Yaniimula Boochia Venhondora 


Yanumula Venkayanuih v. Stree Rajah 

... I3W.R. 21 (P.C.) = 2 
Suther. 302 = 2 Sar. 546= 13 M.I.A. 333. 


N.B.—’IhQ case of Katama Natchier v. the Rajah of Shivagunga (9 M.T.A. 543) 
distinguished. 


PRIYY COUNCIL. 

NOTES.-R. Chiotnman Singh v. Nowlukho Konwari, 1 C. 1S3 (160) =24 Tff.R. 

1875 255 = 2 I A. 263.-See No. 138, at p. 801. supra. 

_R. Sartaj Kuari u. Deoraj Kuari. 10 A. 272 = 13 I.A, Sl.-Though an impar¬ 
tible estate may, for some purposes, be spoken of as joint family pro- 
1888 petty, the co-parcenary in it, which under the Mitakshara law is created 
by birth, does not exist. 


CALCUTTA. 

__Appl. Maharanee Heeranath Koer r. Baboo Burm Narain, 17 W.R. 318 (335) 

1872 =9 B.L,i:. 274. 

■ _R. Hajah Ram Narain o. Fertum Singh, 11 B.L.R. 897 (403) =M W.R. 

189.—Where, in a part of the country the general law of which is the 

1873 Mitakshara, a custom exists, with regard to ancestral immoveable pro¬ 
perty, that it is not partible among the members of the joint family, but 

descends from the’father to his eldest son, the father cannot alienate such property 
without the concurrence of his son. unless such alienation is justified by family necessi y. 

_R. Thakur Kapilnauth Sahi Deo v. The Government, 13 B.L.R. 443=22 W.R. 

17 (20).—The Mitakshara Law by which the sons become co-sbarers wi 
the father by birth does not apply to impartible estates. 

Gur Pershad Singh v. Dhori Rai, 7 Ind. CaB. 806 = 18 C.L.J. 203. 
-Succession to impartible estates has always been determined by the rule 

of survivorship. 


1874 

-R. 

1910 


MADRAS. 

_R. Narayana t>. Chengalamma. 10 M. 1 (6)-Unless there is a confiscation of 

the old estate and a fresh grant by a person competent to confer a legal 
1886 title, the new occupant must be considered to take the estate, not as sell- 
acquisition, but in continuation of the former title. 

__R. Subramanya Pandya Chokka Talavar v, Stvasubramanya Pillfti, « «• 

316 (334), for the position that forcible dispossession produces no change 

in the nature and tenure of impartible property. 

_R. The Court of Wards v. Venkata Surya Mahipati. 20 M. 167 ( 182 ).--Tbe 

holder of an impartible estate may alienate it by will or by gift wter 

vivos to the same extent. 

_R. Gunnaiyam. Kamakshi Aiyyan, 26M. 339 (349,360), where the question 

arose as to the efiect of enfranchisement of a service Inam and the issue o 
1903 a title-deed in favour of the holder of Inam by the Tnam Commissioner, 
and it was held that there was no fresh grant by the Govemmen an 
the only efiect was to exonerate the Inam from the condition of service and convert 

jnto partible property. 


I 
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-R. Rajah of Kalahasti u. Achigadu, ITM.L.J. 367=30M. 4S4 (487 ).—Iq tho 

case of impartible estates, the Raja’s successor is to be chosen from among 
190S those who, but for the impartibility of the estate, would have been 
co-parceners with him. 


1909 

1904 


MADRAS. 

R. Raja of Karvetnagar v. Prayag Dossji, 2 Ind. Gas. 18 (21). 

BOMBAY. 

R. Bachoo y. Mankorbai, 29 B. 81 = 6 Bom.L.R. 268. 


ALLAHABAD. 

-F. Bbawani Gbulam y. Deo Raj Kuar.S A. 542 (543)=3A.W.N.I2I.—In the 

absence of proof of a local or family custom overriding the general law, 
1883 the accession to an impartible Raj or Zemindari goes by primogeniture* 
and in the absence of a custom to the contrary, a Raj or impartible 
Zemindari is not separate property but joint family property. 

-R. Indar Sen Singh u. Harpal Singh, 8 A.L.J. 1251.—Where ancestral pro¬ 
perty is impartible and is held by a single member of the family, all the 
1911 members of the family must be deemed to be joint in estate, and the 
rule of succession to the property is the same as that which governs the 
ease of partible property, so that a junior member of the family, who gets main¬ 
tenance from the person holding the impartible estate, succeeds upon his death to the 
estate by right of survivorship. 


(338)- Separate acquisition—Oa\x% of proof—Benamee transaction. 

E and L were members of an undivided Hindu family. R’s 
(1873) title, as brother and co-sharer of L, having been disputed by 
the latter, a suit was instituted by the former, which resulted 
in a decree in his favour. But no possession was directed to be given him 
except of a Zemindary which was the principal family-estate. An execu¬ 
tion-creditor of E put up to sale a moiety belonging to E in two lots of 
property, one acquired as a separate inheritance by the common ancestor 
and another purchased by L, benamee, in the name of the family priest 
and having purchased the same himself, now sued to recover a moiety in 
both lots. Held, E’s title to both the lots followed that to the Zemindari * 
that, with regard to the lot purchased in the name of the family priest* 
the presumption of law and the presumption of fact would be that the 
property acquired in that way by the managing representative member of 
the joint family was joint family property. The burden of proof, there¬ 
fore, lay upon him, who insisted that these two lots did not form’ narf nf 
the joint family estate. ^ 


Their Lordships held that the title of the execution-creditor was good 
as regards both the lots. Chand Hurree Maitee v. Sajah Norendrn 

Nara,n Boy and another . >9 W.R. 231 S.r.'soo, 

181 ^ 
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HINDU l.AW (SELP-ACQUISITION)—{Con/inwed). 

(339)- Gift of — Son's consent—TheMithila Law — TheMitakshara, 

Under the Hindu law prevailing in Mithila, the owner of 
(1873) self-acquired property has a right to give, or dispose of, it at 
his pleasure. Under the Mitakshara, however, the owner of 
such property cannot give it away except with the consent of the son, if 
one were living. The fact of the son being involved in debts cannot 
incapacitate him from giving such consent. Rojah Bishen Perkash 
Narain SiiUfh V. Bawa Misser 07id others ... 20 W.R. 137=12 

B.L.R. 430=3 Sar. 272. 


BURMA. 

Note. -F. Jlooniiindy v. Pethaperumal Chetty, L.B.R. (1893-1900), 559 

(562).—A father may alienate his self-acquired immoveable property at 

1899 pleasure, and a son, as his father’s representative, cannot, on the ground 
of fraud, set aside a conveyance to which the father was a party. 

(340)- Acquisitions by a Hindu subject to Mitakshara law—Con- 

current judgments on facts—Devise to heir — Education. The 
(187?) rule of the Judicial Committee of the Privy Council not to 
permit the concurrent judgments of two Courts on a question 
of fact to be disputed, may be relaxed in a case where the question of fact is 
closely mixed up with questions of law. Whether, when a Hindu 

devises to his sons property which, in the absence of such devise, they would 
take as his heirs, the sons shall be considered to take as devisees or as heirs? 
Qursra—Where a member of a joint Hindu family, subject to the Mitak¬ 
shara law, has received a general education at the expense of the joint 
family-funds, but is shown to have derived no material wealth from these 
funds, does property, which he afterwards acquires by the exercise of his 
industry and intelligence in successful trading, become joint in the contem¬ 
plation of the Hindu law ? Decisions of the Indian Courts bearing on this 
question observed on. Patdiem Valoo Chetty v. Sooryak Chetty...I M. 252 

= 4 I. A. 109 = 3 Sar. 698 = 3 Suther. 387. 

MADRAS. 

Notes. R. Boologam v. Sworoam, 4 M. 330(332).—Property acquirad, 

1881 income derived from prostitution, by a Hindu dancing girl, who has 

received the ordinary education in music and dancing, is not partible. 

-R. Subrahmanyan v. Venkamma, 26 M. 627 (634) = 13 M.L.J. 239.—ife: 

1903 the cficct of the consent of a single sapioda for adoption purposes. 

P. Avayambal Ammani v. Kamalambal Boyee, 6 U.L.T. 86 = 19 M.L J. 65 
= 4 lod. Gas. 1097.—The fact that two brothers were joint does not 

1908 conclude the question that a particular amount in deposit was not the 
separate property of one brother. A member of a joint family can acquire 
separate property. 
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HINDU LAW (SELF-ACQUISITION)—(Conc^Mded). 

BOMB&y. 

-R. Lakshmao Mayaram v. Jamoabai, 6 B. 223 (2*1).—The property ac 

quirad by a subordinate Judge, who had received elementary education at 

1882 the family expense, but a knowledge of law and judicial practice without 
such aid, is impartible. When the Hindu texts speak of the gains of 

science as partible, they intend the special training for a particular profession, which is 
the immediate source of the gains, and not the general elementary education, which is 
the stepping stone to the acquisition of all science. 

R. hloolji Lilia v. Gokuldas VuUa, 8 B. 154 (157)j—A member of an un¬ 
divided Hindu family mvy acquire separate property, but the burden of 

1883 proving the separate character of the property lies on the party making 
the allegation, and the essence of his exclusive title is that the separate 

property was acquired by bis sole agency without employing what is common to the 
family. 

-F. Krishnaji Mahadev Mahajan i». Moro Mahadev Mabajan, IS B. 32.—The 

earnings of a member of a joint Hindu family, who has received but a 

1890 rudimentary education at the expense of the family, are his separate, im¬ 
partible property. All properties purchased or redeemed with the aid of 
such separate eatuings are also sepat.Ucand impartible, unless it clearly appears that 
the acquirer threw his earnings into the common stock of the family with the intention 
of abandoning all separate claims upon them. If be docs so, the oaruings of the 
property acquired, thereby, would thereupon become joint property. This was a ease of 
two members of a family who received an elementary education at the expense of the 
family, but afterwards acquired largo property as karku-xs at a place far away from the 
family residence. 


ALLAHABAD. 

-P. Lacbmia Kuar v. Dabi Prasad, 20 A. 435 = 18 A.W.N. 10.—The mere fact 

that a member of a joint Hindu family received, at the expense of the 
1898 family, a mere general education, of a not advanced character, would not 
render all bis subsequent earnings joint family property. 

-R. Darga Dutt u. Ganesh Dutt, 7 A.L.J. 216 = 5 lad. Gas. 400.—Property 

acquired by an astrologer by bis own unaided intelleotual exertions is 
1910 his self-aoquicod property, though he had received his elementary educa¬ 
tion from his father. 

(341) -DescODb of—to a widow in default of male issue—Imparti¬ 

ble estate—See Hindu Law (Impartible Estates), No. 148, su/pra. 

(342) -Temporary separation of one of the members of a joint 

family—Subsequent return of such member—Property acquired during 
separation—Presumption—See Hindu Law (Joint Family), No. 178, 
iupra. 

(343) -Property mortgaged by ancestor foreclosed—Be-acquiaition 

by descendant—See Hindu Law (Joint Family^, No. 225, supra. 

(344) -Father’s right to alienate self-acquired immoveables_See 

Hindu Law.(Joint Family), No. 225, supra. 


m 
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Notes. 

1867 

-R. 

1877 

-R. 

1878 

-R. 

1881 

-R. 

1902 

1903 — 


HINDU LAW (STRIDHANAM). 

(345)-The devolution of Stridhxm or wife’s peculiar property, from 

a childless widow, is regulated by the nature of her marriage. 
(1866) If her marriage was according to one of the four approved 
forms, at her death, her husband’s collateral heirs succeed to 

it. MussumatThakoorDeijkeeY.BaiBalukBam ... 

10 W.R. 3 (P.C.) = 2 I.J.N.S. 106 = 2 Suther. 49 = 2Sar. 231 = 1 1 M.I.A. 139, 

PRIVY COUNCIL. 

Notes. -R. Bhugwaa Deen Dooboy v. ilyna Bace, 9 W.R. 23 {P C ) = 11 

1867 M.I.A. 487 (504J -See No. 425, vijra. 

R. Erij Tndar Bahadur v. Ranee Jaoki Koer, 1 C.L.R. 318 = 5 1,4.1.—See 

1877 No. 23 at pp. 115, 116, supra, 

—R. Chotay Lall u. Chunnoo Lall. 4 C. 744 (753) = 6 I.A. 15.-See No. 373, 

1878 in/ra. 

R. Muthu Vadugaaadha v. Dora Singha, 3 M. 290 (301} (P.C.)—See No. 151 

1881 at p. 817, supra. 

Venkataramanayamma, 2S M. 678 (P.C.).—See No. 374, 

1902 xnfra. 

1903 R. Sheo Shanker v. Debi Sabai. 25 A. 468 (P.C.)-See No. 349, infra. 

CALCUTTA. 

R. DowlutKooet u. Burma Deo Sahoy, 14 B.L.R. 246 (Note) = 22 WR 
(59).-Notwitbstanding the absence of an express enactment, so to 
1874 speak, in section 2 of Chapter II of the Jlitakshara. still the same limita- 
tion in the power of alienation, and the same restriction with regard to 
the persons who succeed, exist in the case of a daughter as in the case of a widow. 

— R. Chotay Lall u. Cbunnoo Lall, 22 W.R. 498 = 14 B.L.R. 239.-See,on 
1874 appeal, 4 C. 744 (P.C.) =3 C.L.R. 465. No. 373. infra. 

—R. Jullessur Kooer «. Uggur Roy. 9 C. 725 (729) = 12 C.L.R. 460.-Point same 

1882 asiu2B. 9(12), in/ra. 

R. Jagannath Prasad Gupta v. Runjit Singh. 23 C. 354.-Under the Hindu 

Benares School, the presumption is that a marriage was in an 
97 approved form until the contrary is shown. A woman’s slridhan, there- 

fore, passes to her husband’s heirs in preference to her own. unless her 
marriage is shown to have been in an unapproved form. 

- R. Durga Nath Pramanik v. Chintamoni D.assi, 31 C. 214=8 C.W.N. 11.— 
*aM distinction between moveable and immoveable property 

1903 inherited by a Hindu widow from a male relative, regarding the power of 
disposition and management of each. 

MADRAS. 

R. Muthau Chetty u. Ramaswamy Cbetty, 16 M.L.J. 3S0.-In the absence 

1906 , evidence to the contrary, the presumption is that a marriage is in one 

of (he approved forms* 

R. Marya Pillai v. Sivabagyathachi, (1911) 2 M-W.N. 163=21 M.L.J. 850 = 12 

daughter of a co-wife is a preferential heir to a 
1911 woman’s stridhanam as compared with the collateral sapindas of the 
husband of the woman. 


1874 


1874 


1882 


1897 


1903 


1906 


1911 



1045 


HINDU LAW (STRIDHANAM)—(Con«?»<«d). 


BOMBAY. 

-R. Bharkec Trimbak u. Jlihaiev Ramji, 6 B.H C. (O.C.) 1 (13).—Property 

acquired by a married woman by inheritance, with the exception of 
1869 property acquired by a widow from her husband, classes as stridhan, and 
descends accordingly. 


-R. Vijiarangam v. Lakshuman, 8 B.H.G. (O.C.) 244 (271).—The etymological 

jgiyj import of the word * stridhan,’and the different views with which it is 
regarded in the eastern and western schools of Hindu law, pointed out. 

-R* Jaikisondas Gopaldas V. Harkisondas Hullochandas, 2B.9 (12)—Property, 

1876 obtained by a woman by gift, is not stridhan. 


-R. Kesserbai v. Valab Raoji, 4 B. 188 (196).—In the Bombay Presidency, 

the sister and half-sister succeed in perference to the step-molhee or 
1879 uncle's widow. When they succeed, they take the estate as their absolute 
property. When they (sister and half-sister) die, their husbands would 
inherit the same, if they had been married io one of the four approved forms. 


-R. 

1883 

-R. 

1886 

-R. 

1890 

-R. 

1891 

-R. 

1892 

-R. 

1895 

-R. 

1896 

-R. 

1907 

^-R. 

1910 


Damodar Madhowji V. Purmaoandas Jeewandass, 7B. 155 (163).—Under 
the Bengal, as well as the Mitakshara Law, a widow is restricted from 
alienating her husband’s immoveable property. 

Bhagirthibai u. Kaboujirav, 11 B. 265 (307) (F.B.).—The heirs of a mar¬ 
ried woman to her stridhanam property are her children and, failing 
them, her husband. 

Jankibai v. Sundra, 14 B. 612.—In the Ralnagiri District in the Bom¬ 
bay Presidency, the Mitaksb.ara is the paramount authority. So, the 
daughter inheriting to her father takes an absolute estate. On her death, 
the estate descends to her daughters to the exclusion of her sons. 

Bai Jamna V. Bhaishankar, 16 B. 233 (237).—Undisposed of moveable pro¬ 
perty, inherited by a widow from her husband, passes, at her death, to 
her husband’s heirs, irrespective of the question whether such property is 
her stridhan or not. 

Qadadhar Bbat v. Cbandrabhagabai, 17 B. 690 (696) (F.B.).—Property 
inherited by a daughter-in-law, as heiress of her father in-law, passes, at 
her death, to the heirs of the latter. This rule applies equally to move¬ 
ables and immoveables. 

Motilal Lalubhai v. Ratilal Mabiputram, 21 B. 170.—Moveable pro¬ 
perty, bequeathed to a widow in Gujarat by her husband with express 
powers of disposition, can be bequeathed by her by will. 

Madhavram Mugatram v. Dave Trambaklal, 21 B. 739.—Property, in- 
herited by a female from a male owner passes, at her death, to the last 
male owner’s heirs. Such property is subject to the same restrictions as 
to disposition as a Hindu widow's estate is. 

Pandharinath v. Govind, 32 B. 59=9 Bora. L.R. 1306.—Under the 
Mitakshara, a Hindu widow inheriting moveable property from her 
bosband is not competent to make a gift of it. 

Jagannath v. Natayan Lai, 12 Bora. L.R. 643=34 B.l663 = 7 Ind. Cas. 
489.—Even among Sbadraa, the law will presume a marriage to have 
been according to the approved form, if the parties belonged to a 
respectable family. 
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HINDU LAW (STRIDHANAM)—(Confinw^d). 

ALLAHABAD. 

-R. Phukar Singh u. Banjit Singh, 1 A. 661 /663).-Propecty inherited by a 

1878 widow from her husband will not rank as stridhan. 

F. Champat n. Sbiba, 8 A. 393.—The sirid/inn of a childless Hindu widow, 
who had been married in one of the four approved forms, devolves, on her 
1886 death, on her deceased husband’s collaterals in preference to her own 
brother. 


-R. Debi Sahai v. Shoo Shanker Lai, 22 A. 353*20 A.W.N. 100.—Property 

inherited by a female from a female ranks as siridhan under the Mitab- 
1900 shara Law ; and even when once it has devolved as such, it retains that 

character and passes as stridhan according to the special rules of 
devolutioa applicable to such property. 


CENTRAL PROVINCES. 

-D. Dalsingh v. Khushal, Sel. Case No. 30 iC.P.).—No part of the husband’s 

property, moveable or immoveable, forms a portion of his widow’s stridhan, 
1886 and she has no power to alienate, either by will or gift or otherwise, any 
portion of the estate inherited by her from her husband, to the prejudice 

of bis heirs. 


OUDH. 

-R. Lai Shcoparfcab v. The Allahabad Bank (Ld)., 3 O.C. 129 (HI).-Upon 

the authority of the Mitakshara, property inherited by a daughter from 

1899 her mother must be held to be stridhan under the Benares school of law, 

devolving on the death of the daughter upon her heirs and not upon the 
heirs of her mother. 


SIND. 

-Relied upon. Halima v. Asibai, 4 S.L.R. 77=8 Ind. Cas. 214.—The widow 

of a Kutchi Memon has an absolute estate in the moveable property 
1910 inherited from her husband. This absolute estate does not, however, 
include the power of willing away the property at death. 


(346)- Woman's right in respect of sfcridhanam property-Misre- 

presentation by husband—Estoppel—Effect upon heirs. Under 
{1873) the Hindoo Law, a married woman is at liberty to make any 
disposition she likes of money constituting her stridhan, and 
if she purchases immoveable property with such stridhan, she has a 
right to sell that immoveable property. 

Where the husband, during his life-time, both publicly and privately, 
always represented that certain immoveable property was his wife's, the 
purchasers from her could not, after his death, be equitably turned out of 
the property in favour of his heirs. The heirs would be bound equally 
with the father by the latter’s misrepresentations. Lackmun Chunder 
Geer Gossain w. Kalli Churn Singh ... ... I 9 W.R. 292=4 

Sar. 802. 


PRIVY COUNCIL. 

Notes. -R. Sarat Chunder Day v. Qopal Ohundet Laha, 20 C. 296 (808) 

1892 (P.C,)—See No. 39 at pp. 620, 621, sttpra. 
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HINDU LAW (STRIDHANAM)—(Co>i«na«i). 

CALCUTTA. 

-R. Bykunt Nfvth Sen v. Goboollah, 24 W.R. 391 (392).—An act done by a 

1873 P&cty with the view of defeating a claim made against him does not estop 
him from disputing afterwards tho validity of that act. 

1888 -F. Chunder Coomar w, Hurbuns Sahai, 16 C. 137. 

- Ezpl. Sarat Chundsr Dey v. Gopal Chunder Laha, 16 C. 148.—The mere 

fact of a benami transfer docs not, in itself, constitute such a misrepreseuta- 

1688 tioD as to bind all persons claiming under the person who creates the 
benami. Under the circumstances of this case, it was held, that the acts 
of the ancestor were not such as to constitute an estoppel as agaiust his heirs. 

1890 -R. Kishory Mohun Roy u. Mahomed Mujaffar, 18 C. 188 (197). 

BOMBAY. 

-R. Vinayak v. Govind, 25 B. 129 I141) = 2 Bom. L.R. 820.—In Western 

India, to validato an alienation by a widow, the assent of all such reversion* 

1900 ers as establish the propriety and fairness of tho alienation is necessary. 

The consent of the reversioners must be of such kindred, the absence of 
whose opposition raises a presumption that the alienation was a fair and proper one. 
Held that, as plaintiS's father bad given assent to the sale, the plaintiff was bound by 
the conduct of his father, even though technically be succeeded as reversioner in his 
own right, 

(347) - Husband's power to curtail wife's ahsohUc interest. Where a 

Hindu wife is entitled to an absolute estate in the nature of 
(187S) stridhan, her husband cannot cut it down to a life-interest by 
any dowl which he might make. Mohima Chunder Roy v. 
Doorga Monee ... ... ... 23 W.R. 184 = 3 Sar. 452. 

(348) -Stridhan, Testamentary power of luidow over. The testa¬ 

mentary power of a Hindu female over her stridhan being 
(1880) commensurate with her power of disposition over it in her 
life-time, and both being absolute, no distinction can be taken 
as regards a widow's power of disposition by will over immoveables in 
the purchase of which she has invested money given to her by her hus¬ 
band. Such estate is subject to the disposition, which the general law 
■gives her the power to make of her stridhan. A widow, who received 
presents of moveable property from her husband, from time to time, during 
.their married life, after his death purchased immoveable estate, partly out 
of such property, and partly with moneys, the proceeds of jewellery 
forming part of her stridhan. Held, that she could dispose of such 
immoveable estate as her stridhan. Venkata Rama Rao v. Venkata Suriya 

Rao ... ... 2 M. 333 = 8 C.L.R. 304 = 4 Sar, 209. 

MADRAS. 

notes. -R. Gurivi V. ChiDnamma. 7 H. 93.—If a widow, under an 

arcaDgemout with her co-widows, receives a portion of her deceased bus- 

1888 band’s estate, she cannot dispose of it by will, because she has no abso¬ 
lute power of disposal over it. and because what remains, at her death 
paases to her co-vidowa by aorvivorship. ' 
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HINDU LAW (STRIDHANAM)-(Con<twM^i). 

BOMBAY. 


-R. Damodhar Madhowji u. Purmanandas Jeevandas, 7 B. 1S5.—Moveablepro- 

1882 devised to a woman, in Western India, by the will of her husband, 

is at her absolute disposal, and she may devise the same by will. 

-R. Motilal Lalubhai v. Ratilal Mahiputram, 21 B. 170.—See same case 

1898 under No. 345, supra. 


-R. Hoorbai v. Sooleman, 3 Bom, L,R. 790 (792).—Haji, a Outchi Memon, 

made a will, wherein he said “the two*third of my moveable and immove- 
1901 able property shall form part of my residuary estate which I direct shall 


bo divided amongst the parties interested therein, according to Mahomedan 
Law which may be in force for the time being; ” and after bequeathing to his wife 
M certain ornaments, ho said; “ besides giving her the said ornaments absolutely my 
said wife SI be given along with other heirs her share in the residue of my property 
according to Mahomedan law.’’ Under this will M received as her share Rs. 5,000 in 
Government Promissory Notes, Rs. 2,000 in cash and one house. At her death M 
made a will, whereby she left her property to charity. The plaintiff, a sister of Haji, 
contended that M, beingaCutchi Memon, took only a Hindu widow’s estate in the 
property devised to her by her husband, and that at M’s death, the plaintiff was entitled 
to the property :— Held, that the gauge furnished by the testator is the Mahomedan 
Law; and according to that law, M took in the fractional part of the residue, an interest 
which was heritable and absolute. 


CENTRAL PROVINCES. 

-R. Daolat Modi v. Nand Lall, 9 C.P.L.R. 98 (98).—For the position that a 

married woman has absolute dominion over her separate and peculiar 
property, except immoveable property given to her by her husband. 

(349)- Benares School —Stridhan— Succession —Stridhan inherited 

by a tooman if stridhan—TAc Mitakshara—Law in Bengal, 

(1903) Madras and Bombay. Under the Hindu Law of the Benares 
School, property which a woman has taken by inheritance 
from a female is not her stridhan, and does nob pass on her death to her 
stridhan heirs on the female line to the exclusion of males. Sheo Shan^ 
kar Lai V. Debi Sahai ... .. 25 A. 468 = 7C.W.N. 831 =5 Bom. 

L.R. 828= 13 M.L.J. 330 = 30 I. A. 202=8 Sar. 465. 

PRIVY COUNCIL. 

NOTES.-P. Sheo Pettab Bahadur Singh v. The Allahabad Bank, Limited, 

1903 7 C.W.N. 840 = 25 A. 476 (P.C-).—Sec No. 88, supra. 

MADRAS. 

-R. Subramanian Chetti v. Arunachalam Cbetti, 28 M. 1 (9).—There is no 

necessary connection between the limited nature of the estate which a 

1904 widow takes in her husband’s property and the interest accruing to her in 
the income derived by her as such limited owner. In the absence of any 

clear provision of Hindu Law defining the character of her interest in the income, it 
must, on general grounds, be held that what becomes vested in her own right and what 
she can dispose of at pleasure is her own property, not limited but absolute, exclusive 
and separate in every sense, and devolving as such. 
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HINDU LAW (STRIDHANAM)—(C’on<mtt€d). 

BOMBAY. 

-D, Bhau V. Raghunath, 7 Bora. L.R. 936 (937)=30 B. 229.-In tha Bombay 

Presidency, a woman cannot alienate her stridhan, other than Saudayika, 

1903 during coverture without her husband’s consent, and her testamentary 
power of disposition is subject to the like restriction, where she is survived 
by her husband, who is not shown even to have assented to the Will. In Bombay, 
female heirs except those who come into the family of the propositus by marriage, take 
absolute interests. The decision in 25 A. 468 dose not involve a change in the 
above rule, 

-R. Gulappav. Tayawa, 31 B. «3 (M5)=9 Bom. L.R, 834.—The Judicial 

Committee confine their ruling in 7 C.W.N. 831 { = 25 A. 468) to the 

1907 Benares school, and so, under the Mitakshara r^aw, as understood in the 
Bombay Presidency, the daughter takes an absolute interest in property 
inherited from her father, and on her death it devolves on b)t daughter in preference 
to her son. 

-R. Pandharinath v. Govind, 32 B. 59 (63) =9 Bo n. L.R. 1303.—Under the 

Mitaksbara, a Hindu widow inheriting immoveable property from her 

1907 husband who died childless and intestate, does not take an absolute 
interest in the property. She is, therefore, not competent to make a 
gift of the property. 

ALLAHABAD. 

-R. Gambhir Singh v. Makraddhuj, 4 A L J. 673=A.W.N. (1907), 208.—In the 

Cise of property obtained by a mother on a partition made by her husband 

1907 in his life-time or by the sons after her husband’s death, the property 
must be deemed to be the slridhan of the mother and would go to her 
daughter in preference to the sons. 

-D. Debimangal v. Mahadeo Prasad, 7 A.L.J. 269 (273).—According to the 

Mitaksbara, the share which the mother in a joint Hindu family 

1909 obtains after the death of the father, on partition of the joint family pro¬ 
perty between the mother and tho sons, becomes the mother’s stridhan 
which devolves on her death upon her own heirs and not upon the heirs of her husband! 
This question was not decided by tho Privy Council in 25 A. 468. 

OUDH. 

1907 -R. Birj Bbukhau V. Sheo Raj Narain, lOO.C. 159 (162). 

(350)-Ayaufcika— Deed of gift, construction of~Estate of inherit¬ 

ance—Life estate with remainder over—Mesne profits. C a 
(190S) Hindu, executed a deed of gift in favour of his sister D, by 
which ho gave her a Zemindari for her maintenance, and, 
after laying down that she was to get her name registered and enjoy 
possession during her life-time, provided as follows :_ 

(Dn your death, your husband, sons, grandsons and other heirs in 
succession will continue to enjoy and possess. The power to dispose of 

by gift or sale will successively vest in your husband, sons, grandsons and 
others.” 

Heldt that the effect of the deed was not to confer upon D, a life- 

eatate. with the remainder to her husband, but it oonfen-ed upon’her an 

132 
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HINDU LAW (STRIDHANA5I)—(Con/initfid). 

heritable estate, so as to make the property Ayantika Stridhan to which 
her unmarried daughter was entitled to succeed on her death in prefer¬ 
ence to her husband. 

Held, further, that, though some'of the heirs were named, they were 
to succeed as heirs, and the enumeration must be taken to be an inaccu¬ 
rate one and in wrong order. 

Held, further, that, when a person who was the natural guardian of 
an infant got his name registered by an untrue representation that he, and 
not the infant, was entitled to the estate, his possession must be taken to 
have been adverse to that of the infant, and the latter, upon attaining 
majority, is entitled to mesne profits from the date of the registration of the 
name, and not merely for three years preceding the suit. Basanta Kumari 
Debt V. Kamihshya Kuinari Debi ... ... 2 C.L.J. 238 (P. C.) = 

15 M.L.J. 320 = 7 Bom. L.R. 904=10 C W.N. 1=2 A.L.J. 810=33 C.23 = 

32 l.A. 181. 

(351)—-Mitakshara—Mayukha— Succession to stridhan property of 
childless Hindu widow — Co-widow preferred to husband's 
(1906) brother and brother's son —“ Sapirida,'’??iea«j «(7 of — Construc¬ 
tion of text, rule of—Island of Bombay, succession in. Under 
the Mitakshara, as also under ihe Mayukha as read with the Mitakshara,^, 
co-widow is entitled to succeed to the stridhan property of a widow dying 
without issue, in preference to her husband’s brother or brother’s son. 

According to the Mitakshara definition of sapinda, husband and 
wife are Sapindas to each other and the same theory has been adopted 
by the author of the Mayukha. 

The rule of succession to the stridhan property of a childless widow 
laid down in the Mitakshara and adopted in pi. 28 of the Mayukha, was 
not intended to be modified in its operation by what is stated in pi. 30 ol 
the same work. 

The proper constructions of the text of Brihaspati in pi. 30 indicated. 
Chama Churn’s construction of the text approved. 

Questions of the Hindu Law of Inheritance to property in the Island 
of Bombay are to be determined in accordance with the Mitakshara, 
subject to the doctrine to be found in the Mayukha where the latter 
differs from it. But, as a general principle, the Mitakshara and the 
Mayukha should be so construed as to harmonise with one another 
wherever and so far as that is reasonably possible. Bai Eesserbai v. 
Eunsraj Morarji ... lo C.W.N. 802 (P.C.) = 4 C.L.J. 9=8 Bom. L.R. 

446 = 3 A.L.J. 484= I M.L.T. 211=30 B. 43I = I6M.L J. 446=33I.A. 176. 
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HINDU LAW (8TRIDHANAM)—(Concluded). 

CALCUTTA. 

NOTES. -R. Sham SiDghv. Kishun Sabai, 6 C.L.J. 190 (201).—* Sapioda ’ 

is used by Vijnaneswara not to indicate connection by funeral oblations, 
but unity of corporeal particles. 

MADRAS. 

-R, Marya Pillai v. Sivabagyathachi, (1911) 2 M.W.N. 168=21 M.L.J. 850 = 

1911 12 Ind. Cas. 128.—See same case under No. 345, supra. 

(352) -Daughter’s inheritance from her father is not stridhanam 

—See Hindu L.aw (Succession), No, 373, 3 C.L.R. 465 = 4 C. 744=6 
I.A. 15. 

(353) -Husband’s estate devolving on widow is not her stridha¬ 

nam —^qq Hindu Law (Widow). Nos. 424, 425, 11 M.I.A. 487. 

(354) -Benares school—descending to female heir, if 

alienable—See Hindu Law (Alienation), No. 88, 25 A. 476. 

HINDU LAW (SUCCESSION). 

(355) - Succession—Order of succession to inheritance by the Hindu 

law of Western India —Gotraja sapindas —Right of widow of 

(1880) collateral relation. By the Hindu Law in force in Western 
India, the widow of a collateral relation, although she is not 
specified in the text amongst the heirs to members of her husband's 
family, may come into the succession as one of the classes of gotraja 
sapindas of that family. According to the law of the Mitakshara as accept¬ 
ed in Western India, the right to inherit in the classes of gotraja sapin¬ 
das is to bo determined by family relationship, or the community of 
corporeal particles, and not only by the capacity of performing funeral 
rites. The High Court having affirmed as a right, according to the law 
actually prevalent in Western India, the claim of a widow of a first 
cousin, on the father's side, of the deceased to inlierit his estate as a 
gotraja sapinda, it was held that there was no reason for withholding 
from that doctrine the force of law ; the right of the widow being mainly 
rested on the ground of positive acceptance and usage. In this case the 
widow of a first cousin of the deceased, on the father’s side, was held to 
have become by her marriage gotraja sapinda of her husband's cousin’s 
family, and to have a title to succeed to the estate of that cousin on his 
decease, in priority to male collateral gotraja sapindas, who were seventh 
in descent from an ancestor common to them and to the deceased, who 
was sixth from that common ancestor. Lallubhai Bapubhai v. Casibai 

7 C.L.R. 445=5 B. 110 = 7 I.A, 212 = 4 Sar. 164 =3 Slither. 795, 

CALCUTTA. 

NOTES. 

1882 


-R. Aoaoda Bibee t*. Nownit Lai, 9 C. 818 (326),—According to 

the Mitakshara prevailiog in the District ol Bohac, a daughter-in-law is 


not in the line of heirs at ail. 


1052 


Hindu law (succession)—(C oKitn«€d). 

R. Jogdamba Koer v. Secretary of State for India in Council, 16 C. 367,— 
1889 According to tbe law and custom of the Benares school, a brother’s widow 
is not entitled to succeed either as an heir or by right of survivorship. 

R. Babu Lai v. Nanku Ram, 22 C. 839 (343).—The term ' bandhu,’ as 
defined in the Mitakshara, is a ‘ bhinna gotra sapinda,' i.e., one sprung 
1894 from a difierent family and connected by common corporeal particles, or 
by consanguinity. 

R. Sham Singh u. Kishun Sahai, 6 C.L.J. 190 (193).-5apin(iosAii) under the 
Jlitakshara law is based upon community of corporeal particles and not 
1907 on the right to oSer funeral oblations. An uncle of the whole blood is, 

under the Mitakshara, entitled to succeed in preference to an uncle of the 
half blood. 


NotF. Tahaldai v. Gaya Prasad, 14 C.W.N. 443=37 C. 214=5 Ind. Cae. 
135.—Under the Mitakshara as interpreted in Bengal, a step-mother is 
1909 not entitled to succeed to the step-son in preference to the father’s sister’s 
son, either as a gotraja sapinda or as a bandhu. 


JUAUKAS. 


R. 


1884 


1910 


Mari V. Chinnammal. 8 M. 107 (127).-Uoder the Hindu Law which 
prevails in Southern India, a step-mother does not succeed to the estate 
of her step-son in preference to a paternal uncle. The same is the case 

with any of the females who, by marriage, have entered the gotra and 
acquired sapitidashtp solely through their husbands. 

R. Appandai Vathiyar ti. Bagubali, 7 M.L.T. 203 = 20 M.L J. 278 = (1910) 
M.W.N. 44 = 5 Ind. Cas. 280.-The theory of spiritual oblations as confer- 
ring a superior right of succession has no place in the Mitakshara scheme 
of succession. Greatness of propinquity is alone the criterion of succession. 
Chirinaswami Pillai w. Kunju Pillai, 10 M.L.T. 226 = 11 Ind. Cas. 88 B.- 
Under the Mitakshara School, tbe brother’s great-grandson of the 
propositus succeed? to the latter in preference to the paternal uncle’s 

K th > of the MifaAshura did not intend to include the 

ro er s, e paternal uDcIe's or the groat uncle’s grandsons in the list of heirs named 

vL! n’ “"f- ° ^‘‘takshara. Chapter II, seetion 1, 

verse II, seot.on IV, verses VII and VIII, and section V, verse I, should not be given 

an extended meaning so as to include the grandsons. 


R. 


1911 


R. 


BOMBAY. 

Tuljaram u. Mathuradas, 5 B. 662 (670).-The restriction on the power of 

alienation imposed as to property inherited by females who have become 

members of the family by marriage, does not apply to those females who 

have not become members of the family by marriage, e.p.. a daughter or 
a sister or a maternal great niece. » « » . 


1881 


R. Ja.ram Narronj. n. Knverbai, 9 B. 491 (505).-The mere devise of some 

“ “’Stator's estate to the heir, does not exclude the 

1885 latter s r.ght to the undisposed of residue, unless there is a dear and 
unambiguous language of disherison in the will itself. 

R. Rakhmabai u. Tukaram, II B. 47.—As between the widows of specified 

40 fie Qotraja sapindas, the step-mother being the widow of the 

1886 father, who is highter on the list than the half-brother, is entitled to 
inherit in priority to the widow of tbe latter. 
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-R. Bhftgirthibai v. Kahnujitav, 11 B. 285 (F.B.).—The right of a fomule 

gotraja sapinda to ioherit, in the Presidency of Bombay, rests on the 
1886 interpretation of the Hindu texts relating to inheritance and accepted by 
judicial tribunals in that part of the country. 

-R. Jankibai v- Sundra, 14 B. 612 (624).—Manu, the Silitakshara and the 

1690 Mayukha arc the reigning authorities in the Bombay Presidency. 

—R. Rachava v. Kalingapa, 16 B. 716 (720).—The question respecting the 
precise position in the line of heirs which is to be allotted to the widows 
1692 of ‘gotraja sapindas whore the male and female gotrajas both belong to 
one and the same line, that is to say, belong to the line of the samo 
ancestor of the propositus, is not covered by the decision in 2 B. 388. That case gave 
preference to a female gotraja only over males in a remoter line. 

-R. Gojabai u. Shrimant Shahajirao Maloji, 17 B. If4 (119).—A woman’s 

husband’s sapindas necessarily become her sapindas, and their ptopin- 
1892 quity to the husband and wife must be identical unless some specific 
reason to the contrary is shown. 


R. Parot Bapalal Sevakram t>. Mehta Harilal Surajram, 19 B, 631 (634),— 
The principle of succession under the MUakshara law rests on propin¬ 
quity and not on religious efficacy. 


-R. Maganlal o. Bai Jadav, 24 B. 192(212) (F.B.) = 1 Bom. L.R. 574(601), 

—Both the Mitahshara and the Mayuklia, though they have their minor 
1699 difiereuces, agree in regarding the graod-molher to be the ttsi, gotraja 
sapinda in the compact order of heirs, and both seem to rest their prefer¬ 
ence on express texts such as those of Manu and other usages. Thograud-mother'g claim 
was indeed found so strong that it served to help the widows of collateral sapindas to 
be also recogoissed as gotraja sapindas. 

-R. Vallabhdas v. Sakarbai, 25 B. 281.—The widow of a daughter’s son 

1900 succeed to her husband's maternal grand-father in preference to 

the latter's separated brother’s grandson. 


-R. Datto Goviod y, Pandurang, 10 Bom. L.R. 692=32 B. 499.—A Hindu 

widow who succeeds to an estate, not her husband’s, as a gotraja sapinda 
1908 of the last male holder, under the rule established by 5 B. UO, and in 
consequence of the absence of nearer heirs, cannot make a valid adoption. 

ALLAHABAD. 


-R. Suba Singh v. Sataftaz Kunwar, 19 A. 215 (F.B.)—The distinction of 

whole and half-blood applies, according to .the rule of succession of the 
1896 MUakshara, founded on propinquity of blood, to sapinda relations other 
than the brother and his sons. 


CENTRAL PROVINCES. 

-R. Bamprasadn. Mt. Subu Bai. 4 N.L.R. 31 (34, 39).—The conspicuous dif¬ 
ference between the MUakshara as interpreted in the Bombay Presidency 
1908 and other interpretations Is the inclusion of numerous collateral female 
heirs, beginning with the sister, who are excluded by other schools. 
Also, while inheritance under the Dayabhaga turns mainly upon the capacity for 
offering funeral cakes to the deceased propositus, that principle, though not by any 
means absent from the essentials of heirship under the MUakshara, is postponed 
to rights due to consanguinity which is the governing principle of inheritance in 
thi fabrio of the latter authority. Held, therefore, that a sister's daughter was a pr©- 
lerential heir to the husband’s brother’s son. 
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f356) 

(1872) 


HINDU LAW (SUCCESSION)—(Con/intwd). 

-R. Bayaaau. Dinkar, 5 Ind. Cas. 743 = 6 N.L-R. 39 (40).—Accordiog to 

ilitahska7‘a as interpreted in the Bombay Presidency, widows o£ gotraja 

1910 have a heritable right, although there is no special text giving 
them such right. Such a widow must, however, be postponed to male 

gotraja sopindas in the same line as herself who are either expressly named or whose 
case is expressly provided for in the text. Held, in the present case, that a great- 
grandson would come before the widow of a son of the great grand-father, not the 
grand-mother of the propositus. 

-R. Ramjif.Nur.sha, 11 Ind. Cas. 907=7 N.L.R. 116.—The general rule of 

the Mitakshara is well established that a female cannot succeed unless 

1911 supported by a special text. Even according to the Mitakshara, as inter¬ 
preted and followed in Bombay and Berar, a father’s brother’s daughter 

is not an heir of the propositus as his gotraja sapinda or bandhu ex parte paterm. She 
cannot, consequently, succeed to the estate of her father’s brother’s son. 

PUNJAB. 

-R. Radba Mai v. Mussaramat KIrpi, 100 P.R. 1901,—Under the \Mitak- 

1901 law as applicable to tho Punjab, the widow of a predeceased son has 

no right to succeed to her father-in-law’s property. 

(356) Mitiakshara law — Succession—Family custom — Primogeni¬ 
ture. Where an estate, which is settled with a person after 

(1872) resumption by Government, is admitted to be ancestral and 
presumed to be joint and he dies leaving two sons, it would, 
in the absence of a special family custom, descend to his two sons, each 
taking a moiety. Whether any son could be entitled to more would 
depend upon the general law of succession to be applied. Mussamut Sheo 

Soondooree V. Pirthee Singh ... ... 2 IW.R. 89 . 

( 357 ) Inheritance —Mitakshara law—Inheritance of share in vil- 
lage Interest of son acquired on birth. A mauza, of which 

(1881) the proprietary right formerly belonged to one zemindar, the 
ancestor of the plaintiff, was sold, whilst in the possession 
of the generation succeeding him, for arrears of revenue, and became the 
property of the Government by the purchase. The Government, before the 
birth of the plaintiff, restored it in four equal shares to the family of the 
old proprietors, then consisting of four members, one being the plaintiff's 
father, who thus obtained possession of a 6 ve-biswa 3 share. Held that, 
whatever interest the plaintiff, as son, might have, under the Mitakshara 
law, in ancestral property, it could not be said that, at the time of his 
birth, there was any proportionate share in the mauza in which he could 
by birth acquire an interest, except this five-biswas share. In this suit 
the plaintiff sought to have set aside, so far as it affected him, a decree, to 
which his father had consented, declaring his fatherls right to a five-biswas 
share only. Held that, even supposing that the father (who was living) 
might have some right in him to procure an alteration of the grant, such 
a right was not one in which a son would by his birth acquire an interest. 
Ujagar Singh v. Pitam Singh . 4 A. 120=8 i.A'.‘l90=4 Sar, 275. 
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« LAW (SUCCESSION)—(Con^uMf/n. 

’ CALCUTTA. 

Relied upon. Rai Gajindar u. Rai Harihar, 12 C.W.N. 687.—The 
^ ^ constitution of a joint Hindu family consisting of the father and his sons 
mrm is such that the father represents the son's without express written 
authority and is considered to bo the accredited agent of the joint family. 
He" sue and be sued and may bind the family by tbe result of the litigation. In a 
family arrangement settling disputed rights and liabilities, bis .action as represen a ive 
of tho family is binding on the dependent meinbers. 

( 358 )-Aaopte.l soq not only succeeds lineally, but also collaterally 

—See Hindu Law (Adoption). No. 36, supra. 

(359 & 360)-Right of adopted son to succeed to relatives of his 

adopbive^her-See Hindu L.vw (Adoption). No, 6a. supra. 


(36 

the ado_ 

of suo^ 
supra. 


ksht of adopted son to succeed to a collateral relation of 
Er—Estate already vested in an heir—Fraud on the part 
lying adoption- See Hindu Law (Adoption). No. 66. 



Effect of dwayamuslujamna adoption on succession See 
HlNDU^fTw (Adoption), No. 5, supra. 

(363) _Succession of adopted son to collaterals (of ^^optivo father) 

of ^ Votra different from his-See HiNDU Law (Adoption). No. 36. 

supra. 

(364) _ Chhedra Raj—Rig^ds of illegitimate sou-Puchts Sewal- 

Sevas Held that the sevas in dispute in this case were nob 
(1880) appurtenant to the Kaj. HM also that, even assuming that 
the compilation known as ' Puchis Sr.wal shows that an 
illegitimate son may succeed to the raj in the absence of other relatives, 
it is not found in this case that there was that absence of other relatives 
which would entitle an illegitimate son to succeed. Jumarnath Shra„mr- 
barBoyv.RamGobindJuggodeb... ■■■ Bald. 374. 

(one)_Illecitimato children of the Soodra caste, in default of 

legitimate ohildrel inherit their putative father's estate-See Hindu 
Law (Legitimacy), No. 233, supra. 

(366)_ Mitakshara Law-Right of illegitimate son among Sudras- 

Survivorship-Impartible Estate-See Hindu Law (Impartible 
Estates), No. 153, supra. 

(367 & 368)_Competition between co-wives —Right of adoptive 

mother to succeed to family estate through an adopted son in preference 
to a senior co-wife-See Hindu Law (Adoption), No. 67, mpra. 

(3ggj_ Appointed daughter—bought son. Plaintiff claimed a third 

Bhare in certain property left by X, the common ancestor, on 

(1835) tbe ground that be was tbe adopted son of the daughter of X, 
alleging that the daughter was the appointed daughter, and 
that her husband (plaintiff's adoptive father) was the bought son, of X. 
It was found as a fact that X bad a natural-born son, and an adopted 
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son, alive, when the daughter was alleged to have been constituted the 
appointed daughter and her husband (plaintiff’s adoptive was 

constituted the bought son of X. Held, that both the titles set^ ap* 
plaintiff failed, because the daughter, through whom plaintiff claViPd, 
could not succeed to any share of X’s estate, since she had brothers,®'>one 
adopted and one natural-born, alive, at her father's (X’s) death; she (the 
daughter) could not be an appointed daughter because, at her marriage, 
the brothers were alive; nor could the plaintiff succeed as the adopted son 
of his father, the latter being a ' bought,’ and not an ‘ adopted,’ son of X; 
nor could the,plaintiff’s father succeed to any share of X’s property as 
the latter 3 adopted son, because he (X) had already a naturjil-born son 
and an adopted son alive, and because the plaintiff’s fa*-i'«>* narrying 
the daughter of X excluded the possibility of his (pli. . father’s) 
being son of X. Yechcreddy Chinna Basavappa. v. YeGheflii\?^^'‘(}o'{gdappa, 

5W.R. IU(P.C./=1 SutnerMI. 

(370) - Rights of a daughter. Qiiesre. Whether, by bllti»»ilindu 

law current in Bengal, the interest of a daughter in the estate 
(1856) of her deceased father is of the same nature as that of a 
widow ? Hurrrjdoss Dutt v. Sreemutty (Jppoornah Dossee, 

I Sar. 561=6 M.l.A. 433. 

N.B.—For notes, see No. 327, supra. 

(371) - -Daughters—Widowed daughter’s succession by survivorship 

not defeated by her becoming barren or childless — Limitation. 

(1875) R and his three brothers constituted an undivided Hindu 
family governed by the Bengal School of Hindu Law. R 
died in 1824, leaving a widow, who died in 1835, and three daughters, 
one of whom was in 1824 a childless widow. Plaintiff, as the only son 
of one of the two daughters, other than the childless widow abovenamed, 

% 

sued in 1858, to recover the one-fourth share due to his maternal grand¬ 
father out of the properties owned in common by the latter and his three 
brothers, contending that, as, after the death of the maternal grand¬ 
mother, another maternal aunt of his also became a childless widow, he 
became entitled to the whole of the estate of his maternal grand-father. 
The defendants were the maternal grand-uncles of the Plaintiff and also 
the latter s widowed childless maternal aunts. It appeared that the 
Plaintiff 3 mother was dead before the suit was instituted. It was urged 
for the defence (1) that the suit was barred by limitation, because, since 
Plaintiff 3 grand-father’s death, neither Plaintiff’s grand-mother nor his 
maternal aunts nor himself were in possession of the property ; (2) that 
the Plaintiff had no title to succeed as long as his widowed maternal aunts 
were alive. It appeared that, since the maternal grand-father’s death,. 
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the plaintiff’s grand-mother was living in the family house of her decea¬ 
sed husband’s brothers and was maintained by them until her death. 
Held, that the residence and maintenance of the plaintiff’s grand-mother 
m the family of the plaintiff’s maternal grand-uncles raised a presumption 
that she participated in the profits of the estate as a sharer and that such 
participation preserved her rights from the bar by limitation until her 
i- death m 1835; that limitation began to run only from the death of the 
plaintiff’s grand-mother, and deducting the periods during which the 
plaintiff and his deceased mother were minors, the suit was in time ; 
(2) on the question of plaintiff’s title, held, a daughter’s son is not entitled, 
by Hindoo Law, to succeed as long as auy daughter, not disqualified, or 
in whom a right of inheritance has once vested, survives. Although a 
childless widow is incompetent, under the Bengal School, to take by in¬ 
heritance from her father, yet where two daughters have jointly succeed¬ 
ed to their father, and at the death of one of them, the survivor is a child¬ 
less widow, the latter will, notwithstanding the fact of her being a child¬ 
less widow, or having become barren, take the whole estate by survivor¬ 
ship. Circumstances of that nature do not destroy a heritable right which 

has once vested, nor the right of succession by survivorship to her sister, 
which is incidental thereto. ' 


It appeared, in this case, that the plaintiff’s maternal aunts had, in 
the Courts below, made written admissions regarding the title of plaintiff 
to succeed. Held, such admissions would neither bind the other defend¬ 
ants in the suit nor operate as a disclaimer of the title of the persons 
making the adm-.ssion so as to warrant a judgment being given against 
them. Aumirtolall Bose v. Rajoneekant Mitter ... 23 w R 

2I4=- IS B.L.R. 10 = 2 I.A. 113 = 3 Sar 430 = 3 Suther. 94 


PRIYY COUNCIL. 


1893 


•R. Hari Nath Chatterj(*o v. Mothur Mohun Goswami, 21 C. 8 (17) = 


Notes,- 

on 1 ^ 400 p .... —viuswarai, Zl M. n (17) = 

40 i.A. 183.— For particulars, sec LIMITATION ACT (IX OF 1871) No 13 
infra. ' • 

— R. Vaadr.vaud.B »• Cu,.„„d»,, 2i B. 646. S. C, on .ppo.l Bnnchoddas 

1697 « 1899 having devised some property for dharam (oharity) and appointed eaeeu! 

*• 1 leaving two widows him surviving. The widows died 

respective y in 1871 and 1838. The devise for charity having become void for 

unMrtamty, the heir-at-law entitled to succeed to the property of the testator after the 
death of the surviving widow m 1888, sued for possession of the property The executors 
pleaded limitation. Held, the Article applicable was 141 of Act XV of 1877 an^Z 

TdoT the 


40 Ao*‘ y®“kayyamma n. Venkataramanayyamma. 28 M. 678 (687) = 7 CWN 
1902 1 = 12 M.L.J. 299=29 I.A. 186.«See No. 374. infra. 

183 
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1683 


R. 


1883 


HINDU LAW (SUCCESSION)—(Coniinued). 

CALCUTTA. 

Jauoki Nath Mukhopadhya v. Mothuranath Mukbopadbya, 9 C. 880 
(F.B.).—One of two co-widows jointly succeeding to their busband’sestate 
under the Dayabhaga, can alienate her share to a stranger and the latter 
may sue for partition as against the other widow. 

Srinath Kur v. ProsUDoo Kumar Ghose, 9 C. 934 (F.B.).—A reversioner 
has, under Art. 141 of Act XV of 1877, twelve years to bring his suit for 
possession from the time of the death of the widow or other bolder of the 
life-estate. In this case it was pointed out that whereas, under Act XIV 
of 1859, the reversioner had to sue within twelve years from the time the cause of action 
arose {i.e.} when the owner of the inheritance was first dispossessed : under the articles 
of the Acts of 1871 and 1877, time begins to run against the reversioner only from the 
date on which the estate falls into possession. 

•R. Hari Gobind Adhikari v. Akhoy Kumar Mozumdar, 16 C. 364 (366).—A 
statement by any party to tbo suit subsequent to the date of its institu¬ 
tion cannot give the plaintiff a title. 

-R. Chukkun Lai Roy v. LoUt Jlobao Roy. 20 C. 906 (924). 


1889 

1893 


R. 


1895 


R. 


Sham Lall Mitra v. Amarendro Nath Bose, 23 C. 460 (470).—Art. 141 of 
the Acts of 1871 and 1877 was held to be applicable to a case where a 
reversioner comes in after a succession of female heirs. It was pointed out, 
in this case, that the doctrine laid down in 2 I.A. 113, that limitation 
against the widow bars also the reversioner, was under the law in force prior to the Act 
of 1871. 

Kailash Chandra Chuckerbutty v. Kashi Chandra Chuckerbutty, 24 C. 
339 (343).—Any disqualification of a daughter, after the estate has once 
vested in her, cannot deprive her of her right to continue to hold a daugh¬ 
ter’s estate. 

Braja Lai Sen v. Jibau Krishna Roy. 26 C. 285 (296).—Adverse possession, 
against a female heir for more than twelve years before the Act of 1871 
came into force, bars also the reversioner. 

-R. Munshi Basiruddin u. Mahomed Jalish, 12 C.W.N. 409 (411). 


1897 


R. 


1898 


1908 
-F. 


1910 


Kedar Gain v. Ramoui Dassi, 7 lad. Cas. 884 (885).-A Hindu daughter 
is entitled to take by survivorship the whole of the property of her father, 
which had originally descended jointly to herself and her sister, notwith¬ 
standing the fact- that, at tbe time of her sister’s death, whdn it became 
open to her to claim the whole estate by right of survivorship, she had become a 
childless widow. 


MADRAS. 

-R. Vijayasami v. Periasami, 7 M. 242 (245).—In an impartible estate, as 

between tbe joint family and claimants under a title adverse to it, the 
1883 co-parcener in enjoyment and the zemindar lor tbe time being represents, 
for purposes of limitation, the entire joint family consisting of his lineal 
and collateral heirs. The right of survivorship is a limiting incident attaching to and 
dependent on the right of present enjoyment vesting in the senior member of the family, 
and when the last mentioned right is barred, the former which is only its off-shoot, is 
also barred. 


-F. 

1890 


Sankuran i'. PetiaKami, 13 M. 467 (469).—Adverse possession for Inore 
than the prescribed periot'i against a widow or other holder of a female’s 
estate bars the reversioner. 
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1894 


R. 


1879 


R. 


1881 


•R. 


1889 


4 

HINDU LAW (SUCCESSION)-(Co»rin«erf), 

R. S^vmb^^iva «. R-ig^va. 13 M. 512 (3i5J.-Tbough. where a trespasser holds 
iHon Po®sessjOD as agamst a widow or other person having a life-estate for 
1890 more than twelve years, such possession will also bar the reversioner 

dant ori.in.r/ possession of the defen¬ 

dant originates in an invalid aheuation from ihe holder of the life-estate. 

R. Ranga Rm y. Bhavayammi. 17 M. 473 (475) =4 M.L.J. 192 on the 
same point. ’ 

BOMBAY. 

Advyapa Radrava. 4 B. J04.-I„oontinenca„( a daughter is no bar to 

her succession to her father’s estate under the law prevailing in Bombay 
Bulakhidas v Keshavlal. 6 B. 85.-In those parts of the Presidency oi 

Bombay, where the Mayukba prevails, daughters take absolute and 
several e^states. 

Babu valad Sheik Ibrahim Bhikaji, 14 B. 317.-Adveree poeeeesion 
against the holder of a life-estate bars also the reversioner. 

ALLAHABAD. 

Nand Kumar y. Radha Kuari. 1 A. 282 (2S3I.-A Hindu widow succeeding 
to her husband’s estate as heir represents the estate fully so that decrees 
obtained against her. in regard to the estate of her husband, without 
fraud and collusion, are binding against reversioners^ 

B»ijn«b . Mahabir, 1 A. 608.-As iong u, a daughtor, in whom the 
nght to mherit has onco vested, is aiivo, a daughter's son acquires uu 
right luheritance m his maternal grmd-faihei's estate 

Lachman Singh y. Tansukh. 6 A. 395.-Where a person jointly entitled to 
the property sued for. who is made a defeudant on the ground that he 
would not join m bringing the suit, admits in bis statement that he had 
relinquished his share to theplaiotiff and that the suit is brought withhis 

:r:„;irtheZ:^drbt:L^:^e1::":;r::tr 

-R. 


R. 


1876 


•P. 


1878 


R. 


1884 


1886 


R. 


1897 


ant aT , ”■ '*“■ ■ daughter's son is not 

enlitiod to ciaj^u. possession of his maternal grand-father's estate so long as 

a grand-father, be she his own 

mother or bis m^tern^l aunt, survives. 

Hanuman Prasad Singh v. Bhagauti Prasad. 19 A. 397»17 A W N nn 
A female heir having a life-estate may make a valid alienation 
(of such hfo-estate only) without any necessity ; the possession nf a,, u 
alienee will not be adverse to the reversioner, whose cause of aotinn ■ ° 
only on the death of the female heir, or where there are more heirs than 
death of the last of the survivors. 

(372) --SuoceBsion-Benares School-Priority of ir^igem daughter- 

( 878) Faotura valet. In the ease ot inheritanoe by daughters 

a, th 't' is awarded by the 

authorities recognised by the Benares School of Hindu Law in Unner 

India to a daughter who hae, or is likely to have, male issue, ovefa 
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daughter, who is barren or a childless widow. Passages in the Dattaka 
Miraansa and the Dattaka Chandrika, which prescribe that a Hindu 
wishing to adopt a son shall adopt the son of his brother, if such a person 
be in existence and capable of adoption, in preference to any other person, 
although binding upon the conscience of pious Hindus as de6ning their 
duty, are not so imperative as to have the force of law, the violation of 
which should be held in a Court of Justice to invalidate an adoption which 
has otherwise been regularly made. The maxim Qmd fieri non debuit 
factam valet is recognized to some extent by other schools of law in India 
besides that of Bengal. Semble. —Under the law of the Benares School a 
married daughter who is indigent succeeds to the inheritance of her 
deceased father in preference to a married daughter who is wealthy. 
Wooma Daee v. Gokoolanund Dass ... 2 C.L.R. SI =3 C. 587=5 I.A. 

40=3 Sar. 786. 

N.B. —Pot notes, see under No. 6, at pp. 696, 697, supra. 

(373)-Sbridhan —Jain customs — Daughter's estate. In the absence 

of proof of special custom varying the ordinary Hindu law of 
(1878) inheritance, that law is to be applied to Jains. According to 
the law of the Mitakshara, a daughter’s estate inherited from 
her father is, like that of a widow inherited from her husband, a limited 
and restricted estate, and does not, on her death, pass as stridhan 
to her heirs, but reverts to the heirs of her father. Chotay Lall v. Chun- 
nooLall ... ... 3 C.L.R. 465 = 4 C. 744 = 6 I.A. 15=3 Sar. 880 = 

3 Suther. 572. 

N.B. -Sheo Sing Rai v. Mussumat Dakho and another, 5 I.A, 87, approved. 

PRIVY COUNCIL. 

Notes.— —R. Muttu Vaduganadha Tevar v. Dorasinga Tevar, 3 M. 290=8 

1881 I.A. 99.—See No. 151, supra. 

-F. Veskayamma Garu v. Venkataramanayamma Bahadur Garu, 25 M. 678 

1902 (P.C.) = 29 I.A. 156.—See No. 374, infra. 

-‘F. Sheo Shanker Lai u. Debi Sahai, 25 A. 468 (P.C.) = 13 M.L.J. 330=30 

1903 I.A. 202 = 5 Bom. L.R. 828=7 C.W.N. 83.—See No. 349, supra. 

-R. Rani Bhagwao Kuar u. Bose. 31 C. 11 (31) (P.C.1 = 13 M.L.J. 381 = 7 C. 

W N. 895 = 5 Bom. L.R. 845 = 84 P.R. 1903 = 135 P.L.R. 1903=30 I.A. 

1903 249.—Jains are governed by the Hindu Law. in the absence of custom 

varying that law. 

CALCUTTA. 

-R. JuUessur Kooer v. Uggur Roy, 9 C. 725 (729) = 12 C.L.R. 460.—Property 

1882 inherited by a female is not her stridhan under the Bengal School. 

-R. Bikani Jlia v. Shuk Lai Poddar, 20 C. 116 (224) (P.B.).—Courts ought 

not to unsettle a rule (of inheritance) affirmed by a long course of deci* 

.4 QQO 

^ sioDS, unless, indeed, it is manifestly opposed to law and reason. 
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-R. Hamath Pershad v. Mandil Pass. 27 C, 379.—As to the relevancy of 

judicial decisions recognizing the exi.stonco of a disputed custom among the 
1899 Jains of one place as evidence of the existence of the same custom among 
Jains of another place. 

>Rel. Roy Radba Kissen v. Nauratan Lai. 6 C.L.J. 490 (813).—Under the 
Mitakshara Law. the estate of a daughter is a limited and restricted 
1907 estate only, and the limitation and restriction must be taken to be of the 

same description as .applicable bo the cas3 of a Hindu widow in an estate 
inherited from her husband. 


Rel. 


1907 


1909 


MADRAS. 

-R, Peria Ammaoi v. Krishnasami. 16 M. 182=3 M.L.J. 109 —When a Jain 

litigant sets up a cu.stom. in conflict with the ordinary Hindu Law, which 
1892 IS the law usually applicable to Jains, he must establish the existence of 
such custom by the most convincing and satisfactory evidence. 

-R. Govindan Nair v. Sankaran Nair, 6 M.L.T. 106 = 19 M.L.J. 3S0«32 M, 

351 {F.B.) = 2 Ind. Gas. 183.—HcW, by the Full Bench (Afiffer, J., dis- 
1909 senfinp):—The self-acquisition of a male member of a Malabar farwad 

lapses, on his death, to the tartoad. and is not inherited by his tavashi, 
i.e,. his brothers, sisters and their descendants. 

BOMBAY. 

R. Bhagirthibai v. Kahnujitav. II B. 285 (F.B.l.—According to the Hindu Law 
obtaining in Bombay, property inherited by a daughter from either her 
1886 father or mother, becomes her own absolute property and devolves on her 
death on her own heirs and not on the heirs of the preceding owner. 

-R. Jankibai u. Sundca. 14 B. 612,-This was a case from the District of 

Ratnagiri, where the authority of the Mitakshara is paramount. Held 
1890 that the estate inherited by a daughter formed her absolute property oi 
stridhan. descendible, on her death, to her daughter in preference to her 

Cfin 


1886 


1890 


son. 


1892 


1898 


Chunilal Ambushet. 16 B. 347, and Amava w. Mahadgauda. 

1891 & 1896 to the law applicable to the Jains being the Hindu Law in 

the absence of proof of special custom or usage. 

R. Gadadhar Bhat v. Ghandrabhagabai, 17 B. 690 (F.B.).—A daughter-in-law 
«ao father-in-law, as the latter's heir, takes only as res’ 

1892 tricted estate, transmissible on her death to her husband's heirs and not 
to her heirs. 

-R. Ambabai Goviod, 23 B. 257.-I„ this case it was held that the’nindu 

1898 law applicable to Jams is the law applicable to the three higher classes 
of Hindus. 

R. Gandhi Magaulal v. Bai Jadab, 24 B. 192 (P.B.) = 1 Bom L R 674 _ 

1899 Pr°Perly. moveable 

1899 or immoveable, from ber maiden grand-daughter. it is the former's absolute 

her grand.daughTe”‘'' “> heirs and act to those of 

R. Mulji Purshotum v. Gursandas Natha, 24 B. 563 (881) = 2 Bom LR 

1900 place as an heir in the island of Bombay must be 
1900 determined by the text of the Mayukha. which must on this point 

prevail over the doctrine of Balambatta, 


1899 
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-R. Pandharinath v. Oovind, 32 B. 59 = 9 Bora. L.R. 1305.—See same case 

1907 under 11 M.I.A. 130. No. 345, supra. 


-F. 

1880 


ALLAHABAD. 

Bachebi v. JIakhan Lai, 3 A. 53 (58).—The ordinary Hindu law of in* 
heritance applies to J.tins in the absence of proof of custom or usage 
varying that law. 


-Explained in Shimbhu Nath «. Gayan Chand. 16 A. 379 = 15 A.W.K. 128.— 

Where a custom alleged to be followed by any particular class of people 
1894 is in dispute, judicial decisions, in which such custom has been recognized 
as the custom of the class in question, are good evidence of the existence 
of such custom. 


—R. Debi Sahai t?. Sheo Shanker Lai. 22 A. 353 = 20 A W.N. 100.—Property 

1900 inherited by a female from a female becomes the stridhan of the former. 

-R- Chhiddu «. Naubit. 24 A. 67 = 21 A.W.N. 171.—See same case under 11 

1901 M.I.A. 139, No. 434. infra. 

-R. Janbhu Pursbad Asharfi Kunwar u. Rup Chand, 30 A, 197=5 A.L.J. 

200 = A.W.N. (1908), 79.—Adoption being amongst the Jains a purely 
1908 secular institution, there is no legal objection to the adoption of a married 
man. 

CENTRAL PROVINCES. 

-R. Daolat Modi u Nand Lall, 9 C.P.L.R. 95 (98).—Unless a contrary 

intention be clearly expressed, it may be presumed that a woman does not 
1895 take an absolute estate in immoveable property gifted to her by her bus* 
band, but in the case of a gift by a father to a daughter, no such pre¬ 
sumption arises. 

Dawlatrao v. Govindrao, 1 Ind. Cas. 243 = 5 N.L.R. 13.—In Betar, a 
Hindu daughter, inheriting from her father, takes an absolute estate 
and not a mere life estate. 

OUDH. 

Lai Sheopartab Bahadur v. The Allababtd Bank (Ld.), 3 O.C. 129 
(142).—See same case under 11 M.I.A, 139, No. 345, SMpm. 

PUNJAB. 

Relied upon. Manak Chand v. Munna Lai, 95 F.R. 1909= 168 P.W.R. 1909 
= 212 P.L.R. 1910 = 4 Ind. Cas. 844.—If no special custom is proved to 
obtain as regards any matter among the Jains, the Courts must fall back 
upon Hindu Uw as the rule of decision. 


-R. 

1908 

-R. 

1899 


(374)- Inheritance —Mitakshara Law—Interest taken by daughter's 

sons in self'acquired property of grand-father — Survivorship — 
(1902) Eevocation of Hind^t will—Appeal to Privy Council—Printing 
of unnecessary matter in record. Actual destruction or a formal 
revocation in writing is not essential to constitute revocation of a Hindu 
will which does not depend on any English Ordinance or Code. Under 
the Mitakshara Law, a daughter succeeding to the self-acquired property 
of her father takes a limited and restricted estate only, and such property 
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does not become her stridkan. Chotay Lai v. Chnnnoo Lai, 4 C. 744 = 
Q T A Vadiiganadha Tevar v. Dorasinga Tcvar, 3 M. 290 = 

8 I-^- 99. folhtved. On the death of the daughter, her sons, therefore, 
suocoeded to the property as heirs of their grand-father, and, there having 
been no partition between them, they took it as ancestral property which 
had devo ved upon them as members of a united family under the ordin- 
ary law of luharitanoe, viz., jointly with right of survivorship. It is the 
right to partition which determines the right to take by survivorship, and 
where there has bean no partition the survivor takes. According to the 
Mitakshara Law, the doctrine of survivorship is not limited to unobstruct¬ 
ed succession and to the succession to the joint property of re-united co- 
paieeners. /osoda Koer v. Shco PershadSinqh. 17 C. 33 ; B.nASaminadha 
PUlaz V Thavfialhanni. 19 M. 70, overruled. The .Judicial Committee 
expressed their strong disapproval of the unnecessary expense incurred in 
this case owing to the printing in the record of a large quantity of matter 
which was useless for the purpose of the appeal, characterising such 
extravagance as an abuse of the rights of suitors, whether appellants or 
respondents, and suggesting the propriety of the High Court in India exer¬ 
cising 19 jurisdiction over those who conduct litigation and prepare 
appeals from its decisions, and taking such stops as might be practicable to 
compel those who were to blame to pay tbe costs unnecessarily incurred 
Venkayamma Garu v. Venkataramanayynmm.i Bahadur Gant 
25 M. 678-29 I.*. 156 = 7 C.W.N. 1-12 M.L.J. 299-4 Bom, L.R.'657-8 

5ar. 236. 

PRIVY COUNCIL. 


notes. 

1903 


R. 


-B. Sbeo Shankar Lai Debi Sabai, 25 i. 468 (P.C )._See 


No. 349, supra. 


CALCUTTA. 


1907 


Sham Singh u. Kisbun Sahai, 6 C.L.J. 190 (207). 17 C 
overruled by the Judicial Committee in 25 M. 678. ” 


R. 


Harihar Porshad u. Bholi Pershad. 6 C.L.J. 383 (387 * 3911 r 

o, ibeir Lorasbips n, tbn Privy Oonncl. In Ju. 678 fann!!Te"eZl“a 

on T a Tb r" ““<='«• So where 

..... » maternal uncle his estate devolves by inheritance nn 

hiB s.ster-s sons who at the time are undivided membore of a Hind., i 

by the HUaks/iara law. thev take it >emoore ot a Hindu family governed 

benefit of survivorship. * tenants-iu-common without the 

MADRAS. 

TC:rtm,rar2;,r r'■ 

1903 not of tho conslrnetiou of a d™nn,en “"'The ^ '"beritanoe, 

the nature of the estate which devolves nnJ^ h>»d reference to 

who succeed to eelf-acquired property. There le nothinc in 
whioh is in any way in conflict with the judgment in a3V670 


R, 
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— D. Kitruppai Nachiar v. SankaianarayaDan Chetti, 13 M.L.J. 898 (406 and 
411) iF.B.)=27 M. 300.— Tbe maternal uncle’s estate devolves upon his 

1903 nephews who, at the time of their uncle’s death, are members of an 
undivided family, not as joint tenants, but as tenants*in-commou or 
co-owners without the benefit of survivorship. The ruling of the Privy Council in 
25 M. 678 applies only to the case of daughter's sons. 

-F. Vythicatba Aiyar v. Yeggia Narayana Aiyar, 27 M. 382.—A son is a 

joint owner with his father in respect of the property which the latter has 

1903 inherited from his adoptive mother’s father ; and the son is also entitled 
to partition in respect of that property. 

— Appl. Krishna Aiyar v. Lakshmi Ammal, 3 M.L.T. 319t320) = 18 M.L.J. 275. 

— Daughters’ sons inherit the estate of t-beir maternal grand-fathor as 

1908 ancestral property under the ordinary law of inheritance with rights of 
survivorship. 

-R. Sengammal u- Gurammal, 5 M.L.T. 74=32 M. 88.—All property which 

a man inherits from a direct male ancestor not exceeding three degrees 

1908 higher than himself is ancestral property and is at once held by himself in 
co-parcenaty with his own issue. But, where he has inherited from a 

collateral relation, as for instance, from a brother, nephew, cousin or uncle, it is not 
ancestral property ; consequently, his own descendants are not co-parceners in it with 

him. 

-^R. Maudaleswara Katari y. Prtyag D.jssji, 19 M.L.J. 401 = 32 M. 429=2 Ind. 

Caa. 18 (21).—Apart from any custom, the holder of an impartible 

1909 estate for the time being has complete dominion over it subject to the 
rights of maintenance in other members of the family. If, during the 

life-time of the holder, no other member of the family has any present proprietary 
interest in the estate, it follows that there is nothing to survive on the death of the 
holder, and the estate descends as if it were a separate estate, subject to the special rule 
of law that, for the purpose of ascertaining the party on whom the estate devolves, the 
property is to be regarded not as a separate estate but as joint family property. The 
right to take by survivorship depends on the right to partition. 


BOMBAY. 


_Bai Rukbmani y. Keshavlal Ranchhod, 9 Bom. L.R. 1293 (1294). In 

Gusnrat, daughters succeeding to the non-technical sf»'td/ianof their mother 
1907 do not take joint interests with rights of survivorship, but take several 
interests. ThJ decision in 25 M. 678 does not involve any proposition 
of law that would imply a departure from what was decided in 6 B. 85. 

_H. Paudliarinath u. Govind, 9 Bom. L.R, 1305 (1313) =32 B. 59* Under 

the lilitaksbara law, a Hindu widow iuheriting moveable property from 
1907 her husband who dies childless and intestate, does not take an absolute 
inturest in the property. She is, therefore, not competent to make a gift 
of the property. 


ALLAHABAD. 


-R, Jamma Parshad Dube y. Ram Partab Paude, 4 A.L.J. 582 (584)—29 A. 

667 = A.W.N. (1970) 211.—The only question that was considered by the 
1907 Privy Council in 25 M. 678 was whether, when property devolved by 
inheritance on persons who were members of joint family, rule of survi¬ 
vorship applied, and tbe question what constiiutes ancestral property in the technical 
sense of the Mitaksbara was not discussed or decided. It is a well-known rule of the 
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Mitakshara law that property may be joint property without having been ancestral. 
In the case of such joint property, it has never been held that a son would by birth 
alone acquire an interest in such property. A son by birth does not acquire an interest 
jointly with his father in property which the latter has inherited from his maternal 
grand-father; this principle is not opposed to the decision of the Privy Council in 26 


PUNJAB. 

R. Munoi t). Umrao Singh, 39 P.R. 1909 (132) =59 P.L.R. 1909.-The 

principle as to joint tenancy enunciated in the Privy Council decision in 

1907 25 M. 678 relates to the question of inheritance according to Hindu law 

no practical bearing upon the nature of the interest that persons 
take under a deed of gift. ^ 


(375) -Daughter claiming father’s estate on the ground of its being 

serrate property -Father and his brother proved to be joint at one time 

(JoinT“yK No separation-See Hindu Law 

# impartible property inherited 

from her father—See Hindu Law (Impartible Estates) No 151 

supra. 


(378) Bombay~The relative rights of sisters and father’s brother’s 

/A aaM\ inheritance prevailing in Bombay, 

(1864) sisters succeed to the estate of their deceased brother, if the 
estate has been separately acquired by their father, in prefer- 
ence to their father’s brother's sons. Venayeck Anandrow v. Luxumee. 

3 W.R.-tl (P.C.)=I BH.C.R. ,17=1 Suther. 540 = 

2Sar. 58 = 9 M.l.A. 516. 


Notes. 

1874 


CALCUTTA. 

R. Chotay Lall v. Chunnoo Lall, 22 W.R. 496 = 14 B L R 235 _ 
As to whether a sister can inherit to a brother except in Bombay. [See 
the same case on appeal 4 C. 744 (P.C.). No. 378. supra.] 

BOMBAY. 


a. 


1864 


1869 


R. 


^ .lamiyaicam «. BaiJamna, 2 B.H.C. (A.C.) 11 (16,—The 
widow in Western India has only a particular estate for life in the Im¬ 
moveable separate property of her deceased husband. 

Bbaskar Tcimbak v. Mahadev Ramji, 6 B.H C fO C 11 int\ a ■ l ■ 
ths Wealem pa.I D.dia, taking aVkein fo herbrotLl, uL hL n'“ 
perty as strUhan with an absolute power of disposition ovsr it ■ and sLh 
property upon her death passes in the first instance to her daughters The 
eon. of eueh eister have net a vested interest in it as eo-parceners with their mother 

4 BAO mother succeeding to her son's immoveable property takes in ifc th 

Zirff “ “ tameveaVpC ty ‘ he 

husband dying without male issue. ^ 

184 
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-R. Lalchand Ramdyal v. Gumtibai, 8 B.H.C. (O.C.) 140 (157).—In bet hus¬ 
band’s moveable property in the Bombay Presidency, the widow takes an 
1871 absolute estate, subject to payment of her husband’s debts. The legal 
status of the administrator of the estate of a deceased Hindu is pointed 
out in this case. 


-R. BalvADtrav v. Parshotam, 9 B.H C. 99 (111).—The meaning of the term 

1872 ‘ immoveable property ’ as used with regard to Hindu law, discussed. 


-R. Lallubhai Bapubhai u. Mankuvarbai, 2 B. 338 (P.B.).—In Bombay, the 

wife is a sapinda as well as a gotraja of her husband, and, if he die (with- 
1876 out leaving a son or grandson), she, on the subsequent death of his 
separated sapinda, and in the absence of any specially designated heir 
entitled to preference, ranks in the same place in the order of succession to such sepa¬ 
rated sapvida as her husband would have occupied if he were living. Thus the widow of 
a first cousin ex parte paterna of the deceased propositits was held prior, in order of suc¬ 
cession, to a fifth male cousin ex parte paterna of the same. 


-R. 

1879 
-F. 

1879 


Sakharam Sadashiv Adhikari v. Sitabai, 3 B. 3S3 (338, 363, 364, 868).—A 
full sister was held entitled to succeed in preference to a half-brother. 

Dhondu Gurav v. Gangebai, 3 B. 369.—A sister was held to be entitled 
to succeed in preference to a separated and remote male relative of the 
deceased. 


-R. Kesserbai v. Valab Raoji, 4 B. 188 (196, 198).—The term ‘ brothers ’ in 

1879 Mitakshara (cb. ii, S. 14, plat, i) includes sisters. As the sisters come 

in after brothers, so the half-sisters come in after half-brothers. 

It was held that the sister and half-sister inherit in priority to the step-mother 
and the paternal uncle’s widow. 

It was held also that, though the step-mother is not included in the term, mother, 
yet, as the widow of a gotraja eapinda of the propositus and as a gotraja sapinda herself, 
she cannot be said to be absolutely excluded from succession to a step-son. 

-R. Lakshmi v. Dada Nanaji and Badhabai, 4 B. 210.—A full-sister was held to 

be the heir of her deceased brother in preference to .his step-mother or 
paternal first cousin. 

Biru V. Khandu, 4 B. 214.—A sister was held to be entitled to succeed 
her brother in preference to his cousin on the paternal side one degree 
removed. 

Vitbaldas Manickdas v. Jeshubhai, 4 B. 219.—A daughter-in-law is 
entitled to succeed her mother-in-law in priority to the paternal first 
cousin of her deceased husband. 

Bhagirthibai v. Kahnujirav, 11 B. 28S (F.B.).—In the Mahratta country, 
the Mitakshara is the principal authority on Hindu Law; but, in doubt¬ 
ful cases, it may properly be construed in the fight of the Mayukba, the 
usage of the country having adopted the latter as well as the former. In 
Bombay, a female may take, by inherir-ance from a male, an absolute as opposed to a 
life-estate, and one excluding any inherilaricc of the next heir, as such, of thej>rcpos*lus. 

-R, Bindabai u. Anacbarya, 15 B. 206,—In Bombay, sisters take, by inherit- 

1890 ance from a brother, absolute estates in severalty. 

-R. Motilal Lalubhai v. Batilal, 21 B. 170 (173).—Under the Mayukba Law, 

a widow in Gujerat can bequeath moveable property taken by her under 
1893 . the will of her husband which expressly gave her power of free disposi¬ 
tion. 


1879 

-R. 

1879 

-R. 

1879 
-R. 

1886 
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1899 


R. 


1900 


1905 

1908 
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-R. Madh%vram Mugatram v. Dave Tcambaklal, 21 B. 739.—See same case 

1896 under No. 151, supra. 

Gandhi Maganlal v. Bai Jadab, 24 B. 192 (P.B.) = 1 Bom. L.R. 57§.—See 
same case under No. 373, supra. 

Mulji Purshotum v. Cursandas Natha, 24 B. S63 (S71) = 2 Bom. L.R. 
721.—The sister is a golraja sapinda according to the Jlayuicha and the 
Mitakshara. So. she cannot claim a precedence over the brother's son, 
who is a sapinda. 

Bhau V. Raghunath, 7 Bom. L.R. 936=30 B. 229.—In the Bombay Pre¬ 
sidency, female heirs, except those who come into the family of the pro- 
pcsifus by marriage, take absolute interests. 

-R. Bhagwan v. Warubai, 10 Bom. L.R, 389 (393) = 32 B. 300. 

ALLAHABAD. 

-R. Phukat Singh u. Ranjit Singh, 1 A. 661 (66*).—Property inherited by a 

paternal grandmother from her grandson is not her stridhan, and passes, 
1878 on her death, not to her heirs, but to those of her grandson, the last male 
owner. 

CENTRAL PROVINCES. 

-P. Dawlatrao V. Govindrao. 1 Ind. Cas. 2*3 = 3 N.L.R. 13.—See same case 

1908 under No. 373, supra. 

-Not Appl. Mt. Lochan u. Bahai. * Ind. Cae. 780=3 N.L.R. 161.—The word 

"bhratarah” in Chapter 11, section 4. of the Mitakshara, means 

1909 “ brothers *’ and does not include sisters. A female, whose claim is not 

supported by a special text and who is not expressly named in the order 
of succession, is not entitled to inherit. 

(379)- Sister's son. According fco the Benares school of Hindoo 

Law prevailing in the Mithila country, a sister’s son, in the 
(1867) absence of lineal heirs, has no title to succeed as heir to his 
deceased uncle’s ancestral estate. 

Suit by a sister’s son against his uncle’s widow to set aside an adop¬ 
tion made by the widow to her deceased husband. Held, reversing the 
decree of the Sudder Dewanny Adawlut at Ayra, that, as sister’s son. he had 
no locus standi to sue as reversionary heir for his deceased uncle’s estate 
or to challenge the widow’s adoption. Thackoorain Sahiba v. Mohun 
Lall ; also Mussumat Mooneea v. Dhurma ... 7 W.R. 25 (P c ) = 2 

Sar. 289= I Suther. 681 = 11 M.I.A. 386. 
CALCUTTA. 

“R* Amrita Kumari Debi V. Lakhinarayan, 2 B.L.R, (F.B.) 28 = 10 
W.R. 78 (P.B.). —In the absence of nearer relatives, a man maybe heir to 
hie mother’s brother as regards property subject to the Mitakshara. 

Banes Pershad v. Lalla Jogessut. 11 W.R. *7.—On the question of admit¬ 
ting fresh evidence. 

Ohardon w. Ajeet Singh, 12 W.R. S2 (53).-It is not a condition precedent 
to the reception of farther evidence by an appellate Court that the 
reasons for doing so should be recorded. 


Notes. 

1868 


-R. 


1869 


•R. 


1669 
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—R. Ruiigo Kopoboo.a f. Dehassur, 13 W.R. 302.—Where evidence has been 
taken by an appellate Court in the presence of parties or their agents, it 
J870 should not be rejected on appeal, merely because the Court omitted to 
record its reasons for admitting it. 

-R. Chotto Misser v. Jemah Misser, 6 C. 198-—A contingent reversionary heir 

1880 “''■y bring a suit for a declaration that an alienation by a Hindu widow 

in possession is not valid beyond her life. 


-R. Jullessur Kooot v. Uggur Roy, 9 C. 72S.-A sister, not being in the line 

of heirs, does not succeed in preference to male gotraja sapindas. An 

1882 estate inherited by a femile is not her stridhin, so as to pass, on her death, 
to her heir in preference to the heirs of the last male owner 

MADRAS. 

-R. Chelikani Tirupati Rayaningaru v. Rajah Suraneni Venkata. 6 U.H.C. 

1871 278.—A sister's son is in the line of heirs in the Madras Presidency. 

-R. Srinivasa Ayyangar v. Rengasami Ayyangar, 2 M. 304.—The competition 

being between a sister’s son and another person who was descended in the 

1879 male line from the common ancestor of himself and the deceased last 
male owner, the Utter was, as a saphida, entitled to succeed in preference 
to the sister’s son, who was only a bandhu. 

-R. Lakshmanammal v. Tiruvenkada Mudali, 5 M. 241,—Assuming that a 

1882 sister was entitled to inherit as a bandhu, the claims of a sister’s son 
were superior, 

-R. Chinnammal v. Veokatachala. 15 M. 421.—The contest being between 

the deceased’s father’s sister and mother’s father, the latter’s claim was 

J891 held superior on the ground that he was a male bandhu and as such 
entitled to priority over a female. 

BOMBAY. 

-R. Bhaskar Trimbak Acharya v. Mahadev Ramji, 6 B.H.C, (O.C.) 1 (15).—See 


1882 


1891 


1869 same case under No. 378, supra. 

ALLAHABAD. 

Gauri Sahai v. Rukko, 3 A. 45,—To alter the law of succession as estab* 
lished by a uniform course of decisions, or even by the dicta of received 
1880 Treatises, by some novel interpretation of vague and conflicting texts of 
the Hindu commentators, would be most dangerous, inasmuch as it would 
unsettle existing titles. In this case, the question being whether the widow of a 
paternal uncle of the deceased was entitled to succeed him, held, she was not, because 
she was not a female expressly named in the Texts. 

-R. Raghunath Kuaci v. Muunan Misr, 20 A. 191.—The right of a sister’s son 

1897 to succeed, in the absence of neater relatives, was established. 

PUNJAB. 

-R. Mangat Ram v. Devi Chand, 20 P.R. 1906=69 P.L.R. 1906.—The weight 

of authority is in favour of the view that a Hindu sister’s daughter cannot 
1905 succeed as bandhu to her mother’s deceased brother in Northern India, 
and the great-grand-father’s daughter’s son of the deceased is a preferable 
heir. 
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(380) - -Sister. On the death of D, his widow succeeded accord- 

ing to the Mitakshara. By deeds of gift and sale she and 

(1871) her husband's mother alienated part of her husband’s estate. 

2i, the fifth in descent from the common ancestor of D, 

whose father was dead, brought a suit as guardian of his grandfather, a 

lunatic, against the alienees and D's mother, the heir of D’s widow, 

then deceased, to set aside the alienations of the inheritance, and for 

possession. The Courts in Mia set aside the alienations as having been 

nmde without such necessity as is required by Hindu Law. Such decree 
affirmed od appeal. 

At the time of the institution of the suit. D’s mother was alive. 

Held, that R, as the next presumble reversioner, was entitled to sue to 

preserve the estate, and that it is not a fatal objection to the suit that she 

died before decree in a suit so framed, as it was only a matter of form 
not affecting the merits. ’ 

Whether a sister can by inheritance, succeed, her brother, 

according to the law received in the North-West Provinces ’ Kooer 
Goolah Sing v. Rao Kurun Sing ... ... ,o b.L.R. 1 =2 Sar. 722 

= 2 Suther. 474= 14 M.I.A. 176. 

PRIVY COUNCIL. 


CALCUTTA. 

•R. Hunsbutti Kerain v. Ishri Dutt Koer, 5 C, 512 i5301 
1879 19 B. 614, infra- 


•Poiat same as in 


1880 


R. 


ALLAHABAD. 

Sia Dasi v Gur Sahai. 3 A. 362 (364).-Whete a widow and the next 
reversioner had made certain dispositions of immoveable property inherited 

.r/T reversioner concurred it 

the validity of th'e dispositions as agaTnTbim afterwards question 

H r:;. - • 

—R. N.«im Ka.r Ch.odi Din, 9 A. i67.-Ac=ording to tbo Mitak.harn 

_“r '-“X'z rnr rs: 

‘ 1“ r.-rut 

as to bmd her .nterest and that ot the oonsentiog roversionets. 

BOMBAY. 

HangUbhai Kalyandas v. Vinayab Vishnu, 11 B. 666 (679J -An alienation 
by a Hindu widow must be supported by a legal neoeasity. 


1888 


1887 


•R. 
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-R, Ramabai v. Rangcav, 19 B. 614.—Where a neater reversioner refuses, 

without sufficient cause, to institute proceedings, or if he has, by his own 

1894 act or conduct, precluded himself from so doing, or has colluded with the 
widow, the more remote reversioner can sue. In such a case, the Court 
will exercise its judicial discretion in determining whether he can maintain the action, 
and will require the nearer reversioner to be made a party to the suit. 

N.B. —For further notes, see under No. 323, supra. 

(381) - Competition between father's sister's son and the great-grand- 

soyi of deceased's great-great-great-grandfather—Son of ap- 
(1875) pointed daughter—Delegation of authority to appoint a daugh¬ 
ter. Plaintiff, in this case, was the sister’s son of the last male 
owner, while defendant was the great-grandson of the deceased’s (last male 
owner’s) great-great-grandfather, the question for decision being who had 
the preferential right to succeed to the last male-owner’s estate. Heldt 
the defendant being a male descendant of the common ancestor, he was 
entitled, whether he (defendant) was a sapindaor samanodaka, to succeed, 
in preference to the plaintiff, who was only a bandhoo. The line of the 
male descendants of the common ancestor must be exhausted, before the 
handhoos can step in as heirs. 

The plaintiff claimed, in the alternative, to succeed in preference to 
the defendant, on the ground that his (plaintiff’s mother) was the ap¬ 
pointed daughter of the last male owner’s father. It was found as a fact 
that the father had not appointed her (plaintiff's mother) as his daughter 
but that he had asked his son, to get the sister (plaintiff’s mother) 
married and keep her and her husband in the family, in the hope that 
the son to be born of such union might ultimately succeed to the estate. 
Held that, assuming that the power of a father to make such an appoint¬ 
ment has not become obsolete, there being no positive law, nor evidence 
of any custom, to legalize the delegation of such a power, the plaintiff’s 
mother did not come within the category of appointed daughters and that 
plaintiff’s claim failed on the alternative ground also. Thakoor Jeebnath 
Singh V. The Courts of Wards ... ... 23 W.R. 409=15 B.L.R. 

190 = 2 I. A. 163 = 3 Sar. 490 = 3 Suther. 142. 

MADRAS.' 

Note. -R. Appa Bao v- Gopala Rao, 18 H.L.J. 420=4 M.L.T. 9=31 M, 

310.—Where a will ran “ if no boy is adopted and if our daughter has a 

1908 son, that boy becomes or will become a dauhitra karta according to the 
law ; so, that boy alone should become the karta for the entire property 
belonging to us," held, that those words could be construed as appointing a daughter 
to raise a son, only if there were in existence a living custom to which the words can be 
referred. 

(382) -Mitakshara—Samanodaka and sister’s son—which to be 

preferred—See Evidence Act, No. 8, 30 A. 610. 
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(383)- Paternal grandmother's brother—Mitakshara and Yirami- 

trodaya. The enumeration of Bandhoos (cognate kindred) 
(1868) capable of inheriting, in preference to the right of the king to 
succeed, contained in the translation of Mitakshara by Cole- 
brooke, Ch. 11, S. 7, held, to be illustrative and not exhaustive. 

A translation of a passage by Yajmjavalkya (the author of the Mitak¬ 
shara), enumerating the preferential heirs, including, among Bandhoos, 
the father’s maternal uncle, not contained in Colehrooke's translation.’ 

received and acted upon in determining the law of succession of a Hindoo 
governed by the Mitakshara. 


The Viraviitrodaya by Mitramtsra is an authority to bo looked to of 

what may have been left doubtful by the Mitakshara, and as declaratory 
of the law of the Benares school. 


A Hindoo, whoso succession was regulated by the Mitakshara, and 
the Law ot the Benares School, died without leaving any nearer relative 
than the brother of his grandmother, ex parte paterna. 

He performed the Sradh to the deceased. Held (reversing the 
decree of the High Court at Calcutta), upon the construction olthQMitak- 
shara as expounded by the Viramttrodaya, that the maternal uncle of 
the father is a Bandhoo, a cognate or kindred relation of the father and 
failing nearer Bandhoos of the deceased, was entitled to inherit as a’ rela¬ 
tion of the deceased, by a title preferable to that of the Crown claiming 
by escheat for want of heirs. Gridhari Ball Roy v. The Bengal Govern 

. 44 {P.C.) = 2Suther. 159=2 

5ar. 382=I2M.I.A. 448. 


PRIVY COUNCIL. 


NOTES. 

1860 


fv, » ku Masons for holding 

that the enumeration of bandhus contained in the Mitakshara is not 

““ “ ^“Ihndas. (Se= also 


-R. 

1896 


Muthueami v. 
infra. 


Muthukumaraswami, 19 M. 405 (P.C.).-Sec No. 387 


-R. 

1868 

-R. 

1869 


V A JL A t 


Omnt Koomaroe Dabeev LukheeNarainOhuckerbutty, 10 W.R. (F.B.J76 

m .-In the absence of nearer relations, a man may be heir to his 
mother s brother as regards property subjeot to the Mitakshara. 

Shewuk Bam v. Mahomed Shumsool Hada, 12 W R. 28 (21\ —nr. tu 

unrvl.'"' Sivou iu the MiUksha™ i. „ot 


-F. 

1872 


MussammatDurga Bebee v. Janki Pershad, 
daughter’s son can succeed in the absence of 


18 W.R. 331.—A brother’s 
nearer heirs. 
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-R. Umaid Bahadur v. Udoi Chand, 6 C. 119 = 6 C.L.R. 500 (F.B.).—A 

1880 sister’s daughter’s pon is an heir according to the Mitakshara. The term 
* sapinda ’ is also explained in this case. 

-R. Ranjit Singh v. Jagannatb Prosad Gupta, 12 C. 375 (381).—Virami- 

1885 trodaya is a treatise of special authority in Benares. 



1889 

1894 


Jogdamba Koer a. Secretary of State for India, 16 C. 367 (380).—Accord¬ 
ing to the Bcuarcs School, a brother’s widow has no place in the line of 
heirs • nor is she entitled to succeed by right of survivorship. The pro¬ 
perty escheats to the Government. 

-R, Babu Lall i*. Nanku Ram, 22 C. 339 (344). on the above 

point. 


R. Jagannath Prasad Gupta v. Runjit Singh, 25 C. 354.—The heir of a 
woman to her siridha7iain is the nearest kinsman of her husband and not 
of her father. 


D, Basanta Kumar v. Jogendra, 33 C. 371 (374, 375) =10 C.W.N. 236 = 3 C. 
L.J. 98.—Where the Mitakshara lays down the law in clear and uuam- 
1905 biguous terms, Viramitrodaya cannot be referred to and followed in pre¬ 
ference to it. 

-R. Sham Singh v. Kishen Sahai, 6 C-L.J. 190 (203).—An uncle of the whole 

blood is held to have a preferential right to succeed over an uncle of the 
1907 half-blood, on the ground that the distinction between the whole and the 
half-blood extends to sapindas not being brothers and brother’s sons and 
that the Mitakshara is not exhaustive in these matters. 


- F. 

1871 

-R. 

1875 

-R. 

1879 

-R. 

1881 

-R. 

1882 

-R. 

1888 


MADRAS. 

Chelikani v. Suraneni, 6 M.U.C.R. 278 (281).—Where, in deciding that a 
sister’s sou is in the line of heirs, the proposition that the text of the 
Mitakshara does not purport to be an exhaustive enumeration of all 
bandhus capable of inheriting, is relied on. 

Kutti Ammal v. Radakrishna Aiyar, 8 M.H.C. 88 (92).—A sister may suc¬ 
ceed to her brother and sue for the recovery of property unlawfully alien¬ 
ated by their mother which she (the mother) had inherited on the death 
of her son. 

Srinivasa Aiyangar v. Rengasami Aiyangar, 2 H. 304 (305).—A baTidhu 
(e.ff., sister’s son) is entitled to inherit. 

Lakshmanammal t'. Tiruveugada, 5 H. 241 (243).—According to the 
Hindu Law prevalent in Madras, assuming that a sister is entitled to 
inherit as a baTidhu, the claims of a sister’s son are superior. 

Ratnasubba v. Ponnappa, 5 M. 69 (70).—The enumeration of bhandhus 
in the Mitakshara is not exhaustive—See also 5 B. 123, 601, and 5 M. 
243 on the same point. 

Sethurama v. Ponnammal, 12 M. 155.—The grandson of a paternal great 
aunt succeeds as a bandhu- 


-R. Karasimma v. Mangammal, 13 M. 10 (13).—The father’s sister is not 

1889 entitled to inherit in preference to the mother's brother, who is a bandhu. 


R. Ghinnammal v. Venkatacbala, 15 U. 421 (422).—The maternal grand¬ 
father ranks higher than the maternal uncle and succeeds in preference 
to the father’s sister. 
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R. Muthusami u. Muttukumarasami. 16 M. 28 = 2 M.L.J. 296.—A maternal 
uncle of the half-blood, being atma bandhu, succeeds in preference to 
1892 the son of father’s paternal aunt, who is a pitru bandhu ; See also 19 
M, 405 (P.C.). 

Ibid, at p. 28.—Even bandhus that ate not expreasily named in the Mitakshara are 
entitled to succeed, the enumeration in the Text being illustrative and not exhaustive. 


BOUB&Y. 

Lallubhai Bapubbai v. Mankuvarbai, 2 B. 386 (433).—Vijnaneswara’s 
1876 enumeration of bandhus is illustrative and not exhaustive. 

Ibid, at p. 437.—A sister’s son, a 6an<i/m of the deceased, cannot inherit, as long 
AS any of his Qctrcjd supitidcs or Sdnanodckcis survive, 


R. Blohandas v. Krishna Bai, 5 B. 597.—Maternal uncle’s sons ate included 
1881 in the class of bandhus and succeed in priority to mother’s sister’s sons. 

R. Apaji Narhat Kulkatni v. Ramachandra Ravji Kulkarni, 16 B. 29 (52) 
(F.B.).-In Western India, though the Viramitrodaya is not an authority 
1891 of very great weight, it is still an authority of some value as expounding 
the meaning of Mitakshara. 


Ibid, at 

-R. 

1903 


p. 66. The Vitamitrodaya is rather a Benares, than a Bombay, authority. 

Secretary of State t». Haibatrao. 28 B. 276 (283) =6 Bom. L.R. 43.—The 
burden of establishing a title by escheat lies on those who assert it. 


ALLAHABAD. 

-R. Tulshi Ram o. Behari Lai. 12 A. 328 (341) (F.B.).-The Viramitrodaya is 

1889 as an exposition of what may have been left doubtful by the 

Mitakshara and declaratory of the law of the Benares School. 

-R. Suba Singh v. Sarafraz Kunwar. 19 A. 215 (226) (P.B.).—Point same 

1896 as above. 


-R. 

1897 

-R. 

1908 

-R. 

1905 


Raghunath Kuari v. Munnan Misr, 20 A. 191.-AccordiDg to the Benares 
School, a sister’s son succeeds in the absence of nearer relatives. 

Bishun Prasad u. Binaik Prasad, 2 A.L.J. 458 (460).-The list of bandhus 
given m the Mitakshara is only illustrative and not exhaustive. 

Nanhi u. Gauri Shankor. 28 A. 187 = A.W.N. (1905), 242 = 2 A L J 654 — 

Females not expressly named in the Mitakshara cannot inherit in 
Allahabad. 


-R. 

1901 


CENTRAL PROVINCES. 


Mt. Rangu Bai v. Ganpat Rao, 14 C.P.L.R. 185 (188).—A 
daughter’s son is a heritable bandhu. 


daughter’s 


(384)- Qreat-great-great grandsons--Preference in succession and 

exclusion- Mibaksbara. According to the Mitakshara and the 
(1870) authorities of the Benares School of law. as received in the 
North-West Provinces, grandsons in the fourth and fifth re 
moves are sapindas and heirs to their common ancestors. The oue f 
of preference in succession is distinct from exclusion, as the prefer 

is founded, by tha Hindu law, on the superior efficacy of funeral oblation^ 

186 
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So htld: where parties claimed under a deed of gift and a sale from a 
Hindu widow (who was entitled to a life-estate only, by the Benares 
School of law), on the ground that great-great-great grandsons were 
excluded from the inheritance, being too remote to succeed, as heirs, to 
the estate of their common ancestor. 

The Hindu law contains in itself the principles of its own exposi¬ 
tion. The Digest subordinates, in more than one place, the language of 
the Texts to custom and approved usage, bub nothing from any foreign 
source should be introduced into it, nor should the Courts interpret the 
Texts by application, to the language, of strained analogies. Bkyah Ram 

Singh v. Bhyah Ugur Stnc/h ...M W.R. I {P.C.) = 5 B.L.R. 293 = 2 Suther. 

330 = 2 Sar. 566= 13 M.I.A. 373, 


PRIVY COUNCIL. 

Notes. —F. Thakoot Jeeboatb Singh v. The Court of Wards, 23 W.R. 409 (P.C.) 
1875 =2 I.A. 163 = 15 B.L.R. 190.—See No. 381, supra. 

CALCUTTA. 

-F. Dines Chandra Boy v, Biraj KaminiDasi, 14 C.L.J. 20 = 11 Ind. Cas- 67. 

—Hindu wills, as a rule, should be interpreted by Hindu law alone, 
without any mixture of laws or ideas derived from any foreign source. 


MADRAS. 

-Not F. Appandai Vathiyar v. Ragubali Mudaliar, 1 M.W.N. 44=7M.L.T. 

203=5 Ind. Cas. 260=20 M.L.J. 273 = 33 U. 439 (444).—Persons eou- 

1910 merated as bandhus and falling under the same class of bandhus succeed 
in the order in which they are named. Viramitrodaya laying down 

spiritual benefit as the ground of preference cannot outweigh, so far as the southern 
Presidency is concerned, the distinct pronouncement of Mitakshara laying down pro¬ 
pinquity as the sole test of succession and the express statement of the order contained 
in the Smriti Chandrika and the Sacasvati ViUsa. 

— R. Chinnaswami Piilaiu. Kuiiju Pillai, 10 H.L.T. 226 = 11 Ind. Gas. 885. 

—According to the Mitakshara. as interpreted in Southern India, the 

1911 tests of heirship are consanguiuity and propinquity, and not the capacity 
to ofier spiritual benefit. Where the competition is between two collateral 

sapindas not included among the enumerated heirs, preference should be given to the 
sapindas belonging to the nearer line. 

BOMBAY. 


-R. 

1876 

-R. 

1886 

-R. 

1891 

-R. 

1896 


Lallubbai Bapubhai v. Mankuvarbai, 2 B. 388 (P.B).—Sec same case 
under No. 378, sapru. 

Bhagirathibai v. Kahnujirav, 11 B. 285 (292) (F.B.).—Under the Hindu 
system of law, clear proof of usage will outweigh the written text of 
the law. 

Apaji Narhar Kulkarni v. Ramcbandra Kavji Kulkarni, 16 B. 29 (78) 
(F.B.).—The Hindu Law contains, in itself, the principles of its own 
exposition. 

Ramacbandara v. Mulji, 22 B. 558 (569), where the principles of cons¬ 
truing a Hindu Law text are referred to. 


I 
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-Relied oo. Kashibai Ganesh t>. Sitabai RaghuDath. 13 Bom. L.R. 852=11 

Ind. Caa. 560.—Under Hindu Law as governed by the Mitdkshara, a 
1911 paternal uncle's grandson is to be preferred to the paternal uncle’s widow 

as an heir to the propositus, for the purpose of grant of Letters of Ad¬ 
ministration. 


-R. 

1875 

-R. 

1886 

-R. 

1886 

-R. 

1901 

-R. 

1906 


ALLAHABAD. 

Kalyan Singh v, Mussammat Pankuar, 7 N.W.P. 338.—The rule of count¬ 
ing relationship in the case of sapindas is equally applicable to those of 
sama-iiodcikas. 

Ganga Sahai v, Lekraj Singh, 9 A. 253.—Where, in dealing with questions 
of Hindu Law, it is necessary to recur to first principles, they should be 
sought for in the approved authorities of Hindu Law itself, and not in 
foreign systems of law. 

Naraini Kuar v. Chandi Din. 9 A. 467 (470). -See same case under 
No. 380, mpra. 

Kalyan Rai v. Ram Chunder. 24 A. 128 (133) =21 A.W.N. 189.—Where 
the question was as to priority between the undo’s son and the brother’s 
grandson of the deceased and it was held that the latter had a preferen¬ 
tial right. 

OUDH. 

Mathura Parshad u. Kalka Parshad, 9 O.C. 239 i241».—Under the Mitak- 
sham law, a person who is removed more than 14 degrees from the com¬ 
mon ancestor cannot be considered to be a simanodaka of the deceased 
entitled to succeed in preference to the deceased’s sister's son who is a 
bandhu . 


(385) -Dayabhaga— Succession of half-brother in the joint family. 

According to the Darjabhaga, a brother of the whole-blood 
(1877) in a joint family succeeds, in preference to a brother of the 
half-blood, to the share of a deceased brother. Sheo Socm- 
dary v. Pirthee Sing ... ... 4 I.A. M7 = Bald. I l9 = 3Sar. 724=3 

Suther. 411. 

N.B.-Rajkishore Lahiry v. Gobind Chunder Lahlry, 1 C. 27, approved. 

MADRAS. 

Note.- R. Subramanya Pandya Chokka Talavar u. Sivasubramania Pillai, 

17 M. 316 (330).—The doctrine of survivorship has no operation under 

1694 the Dayabhaga law either as part of the general scheme of inheritance 
or as an exception to it. 

(386) -Mitakshara School—Abban Thakurs—Step-brother if may 

succeed equally with brother of whole-blood —Special family 
(1910) custom contrary to Mitakshara—Proo/—Wajib-ul-arz, entries 
in—Value as evidence of custom. Under the Mitakshara law, 
a brother of the whole-blood is entitled to succeed to the estate of a 
deceased brother in preference to a step-brother, and, in the absence of 
evidence sufficient to establish such a special custom in the family as to 
rebut the ordinary presumption that the Mitakshara law prevailed, the 
oUim of the step-brother to an equal share was properly rejected, 
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There is no class of evidence which is more likely to vary in value 
according to circumstances than that of Wajib-ul-arzcs. 

Where, from internal evidence, it seemed probable that the entries 
recorded connoted the views of individuals as to the practice they would 
wish to see prevailing, rather than the ascertained fact of a well establish¬ 
ed custom. 

Held, that the Court in India had properly attached weight to the 
fact that no evidence at all was forthcoming of any instance in which the 
alleged custom had been observed. Thakur Anant Singh v. Thakur Durga 

Singh ... ... 14 C.W.N. 770 = 7 A.L J.704=32 A. 363= 12 C.L.J. 

36 = 7 Bom. L.R. 504 = 8 M.L.T. 79 = 6 Ind. Cas. 787 = 20 

M.L.J. 604=13 OX. 163. 

(387)- Inheritance according to the Mitakshara, Chap. II, S. 6— 

Succession of bandhu— Priority of mother’s half-brother over 

(1896) sons of father's paternal aunt. Tho statement of bandhus 
entitled to inherit given in the Mitakshara, Chap. II, S. 6, is 
not an exhaustive one. The maternal uncle of the deceased is omitted, 
but the sons of that uncle are soecified. The omission to mention a 

A 

maternal uncle does not signify that he is excluded from the first class 
of bandhus. The grounds of the judgment in Gridhari Lai Roy v. The 
Government of Bengal (12 M.I.A. 448) apply not only to the heirship of 
a maternal uncle as against the claim in default of heirs, but also apply 
equally to questions between nearer and more remote bandhus, A mater¬ 
nal uncle is, accordingly, an heir, though not specified in the Mitakshara 
list, and he also has priority over the sons and grandsons of the paternal 
aunt of the father of the deceased, who are more remote than be is. 
A mother’s brother by the half-blood stands on the same footing as her 
whole-brother in regard to priority over more remote bandhus. A half- 
brother may be postponed to a whole-brother, but there is no ground for 
his postponement to more distant kinsmen. E,0. MuthiLsami Mudaliar v. 

Simanibedu Muthukumaraswami Mudaliar ... ... 19 M. 405=23 

I.A. 83 = 6 M.L J. 113 = 7 Sar. 45. 

MADRAS. 

NOTES.-R. Balusami Pandithar v, Narayaoa Row, 20 M. 342.—Among 

atma bandhus (t.e., one’s own kinsmen), the nearer exclude the more 

1897 remote. The sister’s son of the deceased proprietor excludes the deceased's 
maternal uncle’s son. the latter being more remote than the former. 

-R. Appandai Vatbiyar v. Ragubali Mudaliar, 1 M.W.N. 44=9 Ind. Ca*. 

1910 280.—See same case under No. 384, supra, 

BOMBAY. 

-Appl, Chamanlal v. Ganesh Motichand, 28 B. 453 (457) =6 Bom.L.R. 460,— 

^904 doubt a decision under the Mitakshara, but it is 

Equally applicable to the order of succession laid down in the Mayukha, 
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(388) Hindu Lmu^Succession to the management of a religious 

Osaffe 0 / i/ie institution. On a claim 
U882) to succeed to the raanagement, as shebait, of a religious ins¬ 
titution endowed with property, it was contended that, in the 
absence of prescribed rule, or of established usage, succession took place 
according to the ordinary rules of the Hindu law of inheritance, where 
the shehait led a family-life. Held that, where, owing to the absence of 
documentary or other direct evidence, it does not appear what rule of 
succession has been laid down by the endower. it must be proved by evi¬ 
dence what the usage is. In the present instance, the usage did not 
support the claim ; and, upon the evidence, the claimant, who was out of 
possession, failed to make out a title. Janoki Debi v. Gopal Acharjia 

Ooswami ... '3 C.L.R. 30 = 9 C. 766= 10 I.A. 32 = 4 Sar. 411. 


MADRAS. 

Notes.—- R. Giyana Sambandha Pandara Sannadhiv. Kandasami Tam- 

biran, 10 M. 375 (488) and Rangacbariar v. Vegna Diksbatur. 13 M. 524 
1887 S 1890 (827).—In determining who is entitled to succeed to a Mutt, the Court 

should have regard to the usage of the institution. 


CALCUTTA. 

-R. Mahanth Ramji Dass f. Lichii Das. 7 C.W.N. 145 (147)._Th6 right of 

succession to the property of the deceased head of a religious institution 

1902 depends on custom and practice, which must be proved by evidence in 

each case. A Chela is primarily entitled to succeed a Mahant of the 

Sanyasi sect, but where there are more CheJas than one. custom and practice will 
intervene. 


-R. PrayagDassv. Mohunth Kriparam. 8 C.L.J. 499 (504).—In the case of 

1908 mutts the custom governing the particular establishment has to be proved. 

-F. Sital Das Babaji v. Pertap Chunder. 11 C.L.J. 2=3 Ind Cas 408 

1909 same case under 8 W.R. 25 (P.C.). No. 811, su^Jra. 



1910 


ALLAHABAD. 

Mohan Lalaji u. Madbusudan Lala. 7 A.L.J. 430=32 A 461 = 8 Ind 

77.-The ordinary Hindu La. o, inheritance does not appi/t'"!:::: 
Sion m the case of shebatUhtp of the temples of Ballavacharya sect. Thev 
have a usage of their own as to succession. ^ 


(389) 


mhangs m Gorakhpur—AlUged mode of succession to property 

« brotherhood of Nihangs-Failure to 
(1893) prove that the deceased, mho had possessed property, was a 

r. f f claimed that they, as members of a 

fratsmtty of Nthangs. were, on the decease of another member, entitled to 
the saocesBion to the property possessed by him, according to the rules of 
Inheritanee prevailing in their religious brotherhood. They thus claimed 
to exclude the defendant, an alleged son of the deceased. Thirsot who 
was a minor, was in possession through his mother and guardian.' The 
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Judicial Committee, without deciding as to the alleged mode of succession 
to property among Nihangs forming this brotherhood, afiQrmed the deci¬ 
sion of the High Court that it had not been proved that the deceased was 
a member of the sect and on this ground the dismissal of the suit was 

maintained. Gajraj Puri v. Achaibar Puri ... 16 A. 191=21 I.A. 17=6 

Sar. 414. 


(390)- Endowment—Inam village—Suit for partition — Impartibiliiy, 

presumption as to—Exclusive right to management. A Deshgat 
(1903) watan or property held as appertaining to the office of a Desai 
is not to be assumed prima facie to be impartible. The burden 
of proving impartibility lies upon the Desai; and on his failing to prove a 
special tenure or a family or district or local custom to that effect, the 
ordinary law of succession applies. Vinayak Waman Joshi Rayarikar v. 

Gopal Hari Joshi Rayarikar ... ... 27 B. 353 = 7 C.W-N. 409 = 5 

Bom. L.R. 408 = 30 I.A. 77 = 8 Sar. 453. 


MADRAS. 

NOTES.-R. Ramanathan Gbetti u. Murugappa Ghetti, 13 If. L.J. 341 = 27 

M. 192.—Having regard to the nature of the right of management by 
1903 rotation by each of the several co-trustees, such right cannot, as between 
themselves, be acquired merely by the operation of the law of limitation, 
(Dictum of the High Court of Bombay quoted on appeal with approval by the Privy 
Council in 27 B. 363 at p. 357). 

BOMBAY. 

F. Pirojshah v. Manibbai, 13 Bom. L R. 963 = 12 Ind. Gas. 543.'—The mere 
fact that the parties settled among themselves by a compromise that the 
1911 lands should not be divided but that they should divide and enjoy the 
profits, cannot in law impart the character of impartibility to the estate. 
Impartibility must arise out of some special tenure or some general, family or local 
custom. Parties cannot make an estate impartible which is partible. That is opposed 
to public policy. 

(391)- Family custom—Lineal primogeniture—Office of Ghowdhuri 

—Disputed succession — Compromise — Certainty, essential to 
(1908) validity of custom--Evidence. Tbe evidence to establish a 
family custom of succession by lineal primogeniture must be 
clear and unambiguous. Such right is not established by showing 
that the office of Ghowdhuri was held for many generations by a member 
of the family, and bo the holder of that office certain lands were assigned 
as a part of his remuneration, where it appears that the grant was of an 
office only, and to an individual to be held during good behaviour, and 
was clearly revocable at the pleasure of the sovereign, by whom it might 
be conferred, not merely on the eldest son, but upon any member of the 
family, or, indeed, on anybody. 

When no family custom of succession by lineal primogeniture, properly 
so-called, existed during the period of native rule, and as regards the 
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subsequent period, after the British conquest, it was elear that, whenever 
the holder of the estate died leaving more than one son, the right of the 
eldest son was challenged in the Courts, and the litigation invariably ended 
in a compromise, under which the younger sons obtained a share of the 
estate very much in excess of the maintenance to which, had the custom 
existed, they would have been entitled, held, that the evidence entirely 
failed to give to the alleged custom the character of certainty which was 
essential to its validity. 

Semble :—A family custom of succession to an estate not absolutely 
owned by the family cannot exist. Rama Kanta Das Mahapatra v. Shama- 
nand Das Mahapatra ... ... 6 A.L.J. 364 = 13 C.W.N. 581 =9 C.L.J. 

499=11 Bom. L.R. 530 = 36 C. 590=19 M.L.J. 239 = 6Al.L.T, 

84= ] Ind Cas. 754 = 36 I.A. 49. 

(392) -Succession to skebaitship —Heirs of the founder-—Title by 

primogeniture—See HINDU Law (RELIGIOUS Endowments), No. 317, 17 
C. 3 = 16 I.A, 137, supra. 

(393) - Insanity a bar to. Insanity, by the Hindu Law, is a bar 

to inheritance. The heir of a lunatic is, on the establishment 
(1870) of the lunacy, the substituted owner of the estate. Baboo Bodh- 
narain Singh v. Baboo Omrao Singh ... 15 W.R. I (P,C.) = 6 

B.L.R. 509=2 Sar. 607= 13 M.I.A. 519. 

BOMBAY. 

Note. -R. Murarji Gokuldas v. Parvatibai, 1 B. 177 (184).—Blindness, to 

1876 disqualify one from inheriting, must be congenital. 

(394) -A person nob insane at the time when the succession opened 

is nob incompetent to inherit—See Act I OP 1869, No. 11, 18 C. Ill, 17 
I.A. 173, supra. 

(396)- Inheritance—Mitakshara—Disqualification of a brother to 

share—Intention as evidenced by conduct—Waiver of rights _ 

(1890) Estoppel—Limitation. Between the surviving brothers of a 
Mitakshara family, the action of the elder to the younger, 
who had been born deaf and dumb, was such as to recognise, for some 
years, that the latter had a joint interest in the family property. The 
proper inference to be drawn from this was that the elder treated bis 
brother as a member of the family, and entitled to equal rights, until it 
had become clear that his disqualification would never bo removed by 
hie being cured. Their Lordships would not infer that there was an 
intention shown by the acts of the elder to waive the rights accruing to 
him in consequence of this disqualification, nor would they hold that his 
acts operated to create a new title in the younger. This branch of the 
family became extinct, the brothers having died, and also the elder 
brother's daughter, she having been the only descendant. This daughter 
bad an only son, who died before her, after taking, however, the whole 
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family estate under a gift made to him with his mother’s assent by his 
maternal grandfather in 1876. In 1882, the plaintiff, a collateral relation, 
sued the widow of the donee to obtain the estate of the younger of the 
brothers. The widow made title under the gift to her deceased husband, 
followed by his possession, and hers afterwards, since the date of the gifts. 
Upon the facts found, the suit was held to be barred by limitation. Lola 
Muddun GcpalLalv. Khikhinda Koer... 18 C. 341 = 181.A. 9 = 5 Sar. 676. 

MADRAS. 

Notes. -R. Sri Raja Chelikani Venkataramanayamma Garu v. Appa Rau 

Bahadur Garu, 20 M. 207.—Where property, enjoyed in common by per- 

1897 sons capable ol forming a joint Hindu family, was, in its origin, separate 
property, there is no presumption that it has subsequently become joint 
property. 

[See, on appeal, 25 M. 678 (P.C.), No. 374, supra."] 

ALLAHABAD. 

-Appl. Jangi Nath u. Janki Nath, 2 A.L J. 225 (231).—It is not reasonable 

or conducive to the welfare and peace of families to construe acts doue 

1902 nut of kindness and aSection, to the disadvantage of the doer of them, 
by inferring a gift when it is plain that no gift could have been intended. 
A gratuitous admission may be withdrawn, unless there is some obligation not to with¬ 
draw it. 

CALCUTTA. 

-R. Arjun Ram Pal v. Sadananda Sarma, 9 Ind. Cas. 1.—Where a Hindu 

SOD governed by Dayabhaga School maintains his father without any 

1910 intention to create any title to any self-acquired property in bis father, 
the latter does not get any present right to such property. 

(396) -Impartible estate—Exclusion of females—See HINDU Law 

(Impartible Estates), No. 152, siLpra. 

(397) - Domicile. By the Hindu Law, in force in Mitheeld or Tir- 

hoot, the right of succession vests in the descendants in the 
(1839) paternal, in preference to those of the maternal, line; and such 
law continues to regulate the succession to property in a 
family who have migrated from jhatedistrict, but have retained the reli¬ 
gious observances and ceremonies of Mitheela. 

A suit having been instituted to recover the estate of a Hindu 
Mithaleso by the maternal first cousin of the last male proprietor, who 
claimed to be entitled according to the law in force in Bengal, held by the 
Judicial Committee (affirming the judgment below), that, according to all 
the authorities, the Shasters of Mitheela were to govern the succession, and 
that, by them, the party in possession being descended in the sixth degree 
in the paternal lino was to be preferred to the maternal line ; notwithstand¬ 
ing that part of the property was locally situate in Bengal, and that the 
last proprietor was domiciled there. Rutchepntty Diitt Iha and others v. 
Rajimder Narain Bae and Coower Mohainder Narain Rae 

2 Suther. 1» 1 5ar. 161 =2 M.LA. 132. 
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PRIVY COUNCIL. 

”■ ® (p-c-f-soe 

CALCUTTA. 

—Appr Junaruddeen Mi^er !>. Nobin Chuoder Perdhan. Marah 232 (234 
1862 ( 68 ).—A Hindu migrating from one 


1870 


R. 


1882 


R. 


-R. 

1884 

emigration. 

-R. 


1874 


•R. 


1878 


1901 


R. 


■Kakur Jibnath Sing n. Thn Court of Wards, 5 B.L.R. M2 (M7) = M 
W.R. 1.7.-See, ou appeal, 23 W.R. 409 (P.O.), No. 381, supra. 

^ 336 , f^a. "■ “ “• 

MADRAS. 

Vasudevau u. The Secretary of State for India. 11 a. 167 (161, 162).- 
Where the question arose as to what law the Nambudris, who had early 
ettled from the east coast, should bo governed by. It was held that 
they were governed by the Hindu law prevailing at the time of their 

ALLAHABAD. 

Sheo Singh Rai v. Mussiimat Dakho. 6 N.W.P. 382 (401).-See same 
, case under No. 399, infra. ' 

Kallian Singh r. Mnssammat Pan Knar. 7 N.W-P, 338 (342)-See 
same case under No. 384, supra. ' '* 

Kalian Rai v. Ram Chandar, 24 A. 128-21 AWN isq a« 


-R. 

1906 


OUDH. 


Mathura Parshad v. Kalka 
No. 384, supra. 


Parehad, 9 O.C. 239.-See same case 


under 


(398) By the Hindu Law, no words of inhoritanoe are neoessarv 
(1899) ‘be freehold of land to the heirs. SreemuUy Anul 

dmiohey Dossee v. Doe dem The East India Company. 4 w p 

51 iP.C.)-13 Moo. P.c, 162 = 1 Suther. 383=8 M.I.A .-43 


Note. 

1903 


OUDH. 


/MX o’ Commissioner of Bara Banki 

(68). See same case under Construction, No. 30, at p. 449 
186 * 


8 O.C, 61 

supra. 
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(399)- Dayahhaga — Mitakshara, whether applicable in Midnapore. 

Upon a claim to the inheritance of a Zemindary, situate in 
(1847) Midnapore, which had been in possession, for a long period 
anterior to the institution of the suit, of a family of Sutgop 
Brahmins, who had migrated from Bengal to Midnapore, but had retained 
their laws and performed their religious ceremonies, according totheDai/a- 
bhaga and other authorities in force in Bengal;—it was held by the Judicial 
Committee, affirming the judgment of the Stidder Court, that Dayahhaga 
authorities must govern the descent, and not the Mitakshara which prevail¬ 
ed in Midnajjore. Bany Srimuty Diheah v. Rany Koond Luta . 

7 W.R, 44(P.C.)=I Suther. 182=1 Sar. 351=4 M l. A. 292. 

PRIVY COUNCIL. 

NOTE. -R. Thakoor Jeebnath Singh v. The Court of Wards, 15 B.L.R. 

1875 190 (193) =23 W.R. 409 (P.C).—See No. 381, supra. 

N.B.-For further notes, see under No. Ill, at p. 765, supra. 

(400J- Migration of a family — Mithila Law — Nuddea Law. The 

title to land in Poornea being in dispute, upon the question 
(1847) whether Mithila or Nnddea law was to regulate the succes* 
sion, the test to be applied is the form and character of the 
religious rites and ceremonies, and the usages of the family. 

Where, therefore, a family of Bengali Soodra StUgops, who had 
migrated, at a remote period, from the south-west of Beirr/aZ, where the 
Nuddea law prevailed, to the district of Poornea, where the Mithila law 
was in force, and had adopted and performed their religious rites and 
ceremonies according to the law of Mithila, it was held, by the Judicial 
Committee, affirming the decree of the Sudder Court, that the Mithila 
law, in such case, must govern the right of succession. Rany Pudmavati 
V. Baboo Doolnr Singh ... ... 7 W.R. 41 (P.C.) = I Suther. 178 = 1 

Sar. 348 = 4 M.I.A. 259. 

ALLAHABAD. 

NOTES. -R. Gauri Sahai w. Rukko. 3 A. 45 (30).—The childless widow of a 

1880 deceased elder brother has no tight to succeed. 

CALCUTTA. 

_R. Ananda Btbee w. Nownit Lai, 9 C. 315 (329).—Under the Mitakshara 

Law and usages obtaining in Behar, a daughter-in-law, whose husband 

A QDO ^ 

ha<: predeceased bis father, is not her father-in-law's heir. 

BOMBAY. 

_R. Radhabai and Ramachandra Kooher v. Anantrav Bhagvanb Deshpande, 

9 B. 198(213).—The proprietary relation of a certain family to certain 

1883 lands {i.e., inalienable character of the estate and the like) is not, by 
Hindu Law, a quality of the lands, but is a tribal character of the family 
determinable by family customs, &c. 
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(401) -First cousin—Childless widoiv—Special rule of descent — 

^ from one district to another, where a 

(1868) different nile of law exists—-Retention of customs and usar/es 

peculiar to the migrating family. The prevalence in any part 
of India of a special rule of descent in a family, different from the ordi¬ 
nary course of descent common in the locality among people of the like 
class or race, stands upon the footing of the usage or custom of the 

family, which, having a legal origin and continuance, regulates the suc¬ 
cession. 

So close a connection exists in Hindoo Law between religion and 
succession to property, that the preferable right to perform the Sradk or 
funeral oblation to the last owner, is a primary fact to be taken into con¬ 
sideration m determining the rule which is to govern the right of succes¬ 
sion. A Hindu family migrated, many generations ago, from l^iihila, 
where the Mitakskara was. and still is. the prevailing law, and settled in 

Bengal, where the Daya Bhaga prevails, acquiring real and personal pro¬ 
perty situate there. 

The family continued joint retaining their customs, usages and 

religious observances, as before their migration, according to the doctrines 
of the Mitakshara : 

UeJd, on a question of succession, that the Mitakshara, and not the 

Daya Bhaga, the lex loci, was the governing authority to determine the 
right of succession. 

As the presumption is that the memhors of a family so migrated 
contmue such family customs, the onm ie upon a party who alleges 
cessation of such customs to prove that fact. 

Semble.—k family who had so migrated may retain its religious rites 
and observances, and yet acquiesce in a devolution of property in the 

common course of descent, amongst persons of the same race in the dis¬ 
trict in which they have settled. 

According to the Mitakshara, a first cousin is entitled to succeed to the 
estate to the exclusion of his deceased cousin’s childless widow Sooren 
dronath Boy v. Mussamut Heeramonee Burmoneak, lo w.R. 35 (P c ) = 1 

B.L R. 26 {P.C.» = 2 .Suther. 147 = 2 5ar. 372= 12 M I. A 81 

CALCUTTA. 

NOTES.-R. Nufler Chunder Paul v. Soorendro Nath. W 


1870 


F. 


1000 


W.R. 410 (411). 

Ram lAlita Sundati v. Rani Suroomoyee Daai. 8 C.W.N. 3B3 —A neti 

hi” " particular person and hied on h 

behalf by a pleader acting on a vakalatnama signed by one who 

sented himaelf to bo the attorney of that person is prima ta^i ^ •7'®' 

that .t proceed, from him and ie ae euch admieeible in evidenc; in a 8ubsf,uent"l°‘'“ 

^H.B.-For further notee, eee under BUEDEN OF PHOOF, No. 29, at pp. 262.264, 
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(402)- Inheritance—Migrating family—Presumption as to law 

governing family settling in province other than that of its origin 
(1902) —Mitahshara and Dayabhaga laws—Succession to ancestral 
estate—Impartible zemindari — Brother — Widoiv—Succession to 
self-acquired property by Mitakshara law. If Hindu families migrate 
from one part of the country to another, the presumption is that they 
carry with them the laws and customs as to succession prevailing in 
the province from which they came. Where a family migrated from 
the North-Western Provinces, where the Mitakshara law prevailed, 
and settled in the Jungle Mehals of Midnapore:— Held, the presumption 
is that it continued to be governed by the Mitakshara law. Held, also, 
this presumption is supported by (a) previous instances of succession in 
the family which had followed that law rather than the Dayabhaga law ; 
{b) testimony as to the observance of rites and ceremonies at marriages, 
births, and deaths which showed a strong body of affirmative evidence in 
favour of the continuance and against the relinquishment of Mitakshara 
law in the family ; and (c) documentary evidence pointing to the same 
conclusion. Held, further, that the succession being governed by the 
Mitakshara law, the brother and not the widow was entitled to succeed 
to the ancestral estate of the last male holder of an impartible zemindari, 
which by custom was held by one member of the family. Held, also, that 
immoveable property, which had been purchased by the Court of Wards 
during the minority of the last holder out of the savings from the ancestral 
estate, was his self-acquired property, there being no sufficient evidence 
of any intention to incorporate it with the ancestral zemindari estate. 
Succession to such property follows the rule of the Mitakshara law as to 

self-acquired property. Parbati Eumari Debi v. Jagadis Ckunder Dhabal, 

29 C. 433 = 6 C.W.N. 490 = 4 Bom. L.R. 365= 85ar.205. 

MADRAS. 

NOTES.-R. Karuppai Nacbiar v. Sankaranatayanan Cbetty, 27 M. 300 

(311) = 13 M.L.J. 398 (F.B.) .—As to the meaniog of the expression 

4 Q AA 

“ ancestral property.” 

ALLAHABAD. 

-Relied upon. Gobind Chandra Das v. Radha Kristo Das, 6 A.L.J. 591=3 

Ind. Cas. 563.—There is a presumption that, when a family, governed 

1909 originally by the Dayabhaga Law, migrates from Bengal to other pro¬ 
vinces, it carries with it its personal law. 

PUNJAB. 

-Appl. Labb Singh v. Sundar Singh, 148 P.R. 1908.—Customs of inheritance 

ate generally tribal rather than local. If it is clearly shown that a tribe 

1908 at a certain locality has a particular custom, the presumption is that 
members of the tribe migrating elsewhere from that locality would carry 
their customs with them. This rule has been followed by the Privy Council in decid¬ 
ing the question of the applicability of the doctrines appertaining to particular schools 
of Hindu Law, and the same principle also holds good in customary law. 
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(403) Gustom~Mitalc$hara and Mayukha Schools of Hindu, Laio 

of family custom at variance with Hindu Law — 
(1902) Governing law of migrating families. A family custom alleged 
to exist amongst the Abhaa Thakursof Oudh, in derogation of 
the ordinary Mitakshara law in force there,—that, on the extinction of the 
line of one of several brothers, the descendants of all the other brothers 
take equally without reference to their nearness to the common ancestor— 
was held by the Judicial Committee not to be proved by four instances 
of the custom of comparatively modern date which their Lordships found 
to be the only portions of the evidence adduced which supported it. 
Ghandika Bakksk V. Muna Eunwar ... ... 24 A. 273 = 2P I.A. 70 = 6 

C.W.N. 425 = 4 Bom. L.R. 376 = 8 Sar. 233 


BOMBAY. 


Notes. 

1003 


-R. Haridas v. Ranchordas, 

Mayukba, a nephew has an interest 
of bis deceased uncle. 


S Boin. L.R. 516. —According to 
along with bis uncles in the property 


runoAD 


•R. 


1903 


Mussammat Jamna Devi v. Chuni Lai. 30 P.R. 1903 = 85 P L R 1903 
-A family custom in derogation of the ordinary law cannot be supported 
on the slender evidence of a few instances of modern date. The custom 
attempted to be proved in this case was that, among Tewari Brahmins of 
Amritsar City, a nephew of a childless proprietor excluded his daughter's son in the 
matter of succession to his estate. ® 

-R. R*dho V. Harnaman, 167 PX.R. 1908-99 P.R. 1907.-Where a person 

1907 tigh caste Hindus contrary to Hindu Law 

907 the onus lies on bun heavily to prove the eustom. Held, that Aroras of 

Amritsar, who were high caste Hindus, were goverued by Hindu Law 

and a custom at vanance w.th Hindu Law in favour of d-ollaterals and against the S 

of the daughter to euceeed was not shown to eaist by the party setting np the cuetoi^, 

SIND. 

Hussein Khan v. Bibi Sona Dero, 4 S.L.R. 88 = 8 Ind. Gas 897 
{902>. The most cogent evidence of custom ie not that which is afiorded 

treLtrrastr:;:L°e;,"'“““° 

(404)- Children of Englishman by Hindoo woman~Lam governina 

flSRdl B, an Englishman, had five children by two 

(1861) native Hindoo women, one of whom was of the Brahmin 

-Th fi huT"®’ “ ^ ter husband 

The five children were brought up as Hindoos, and lived together as a 

joint family, H by his will, devised an estate to the five iUegitimate 
children m equal shares ; held, egiwmate 


1910 
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First, that the illegitimate children were to be considered as Hindoos, 
and their rights governed by that law ; 

Second, that, being children of a Christian father by different Hindoo 
mothers, although constituting themselves co-parceners in the enjoyment 
of the property after the manner of a joint Hindoo family, yet that the 
partnership so constituted ditlered from the co-partnership of a joint 
Hindoo family as defined by the Hindoo Law; and that, at the death of 
each son, his lineal heirs representing their parent would be entitled to 
enter into that partnership. 

Quc&re. —Whether such rights of inheritance enure to collaterals? 
A suit was instituted by one of the illegitimate children against his 
brothers for partition of the estate left them by H. A deed of Razeouimak 
was afterwards entered into by the parties, by which the shares and the 
amounts to be paid to each were ascertained, and provision made against 
alienation by sale, mortgage, lease, or security, of any separate share. 
Held, that this deed did not affect the right which each co-sharer had to 
alienate by will. Myna Boyce v. Ootaravi ... ... 2 W.R. 4 (P.C.) = 

1 Suther. 452= 1 Sar. 797 = 8 M I.A. 400. 

PRIYY COUNCIL. 

Notes. -R. Abraham v- Abraham, 9 M.l.A. 195 (221).—See No. 4C5, 

1883 infra, 

MADRAS. 

-R, Mayna Bai u. Utt.aram, 2 M.H.C. 196.—Where an Englishman lived 

with a Brahmin woman living apart from her husband and had 2 sons by 

1864 hor, held that the sons are to be regarded as Sudras or as a class still lower, 
and that they inherit the property of their mother and of one another, in 
the absence of preferable heirs. 

-R. Tara Chand v- Reeb Ram, 3 M.H.C.R. 50 (53), which was a suit for parti¬ 
tion between the descendants of the parties to the above P.C. case, 

1866 and it was held that the Hindu law of partition was appplicable to 
them. 

-R. Sivasangu V. Mital, 12 M. 277 1281, 283).—A woman deserting her hus¬ 
band lived in adultery with another man. By the adulterous intercourse 

1889 she had two daughters and two sons. The former two led the lives of 
prostitutes, and the latter two separated from the sisters and were observ¬ 
ing caste usages. One of the sisters dying issueless, held, the surviving sister was en¬ 
titled to succeed to the deceased’s estate in priority to the brothers. 

CALCUTTA. 

-Approved in. In the goods of Kaminey Money Bewah, 21 C. 697.—The tie 

of kindred between a woman, who is degraded and an outcaste, and her 

1894 husband’s family, ceases when she becomes degraded ; and the members 
of the husband’s family, therefore, have no right of inheritance in pro¬ 
perty acquired by her during the degradation. 
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D. Sarna Moyee Bewa v. Secretary of State for India in Council, 2 G.W.N. 

^ 254.—Wneceas, in the above case |8 M.I.A. 400), the party 
1897 claiming as heir (the uterine brother of the deceased) was, under the 
ordinary Hindu Law. his heir but for the stain of illegitimacy ; in 25 C. 
254, the claimant (a sister of the deceased, who was a woman of the town) was no heir 
at all, according to the Dayabhaga 

It was decided in this case that a woman, who is a woman of the town, is no heir 
to her deceased sister who is also a woman of the town, in the absence of a local custom 
^ or usage to the contrary. A woman of the town, who is a Hindu by birth, docs not cease 
to be a Hmdu by reason of her degradation. Succession to her property is, therefore 
governed by the Hindu Law. ’ 


BOMBAY. 

-R- Bhau Nanaji Utpat v. Suodrabai. 11 Bom. H.C. 249 (270).—West. J., 

1874 observed that, though the power of a family to make a new law for itself 
was nowhere recognized, an ancient custom would bold good as law. 

-R. Mathura Naikin u. Esu Naikio. 4 B. 545 (570).-Speaking of the cus¬ 
tom of adoption among NhiArms (corresponding to the dancing girl class 

1880 in Madras). West J.. says * The Naikin class, like other classe.s, would fain 
adopt rules favouring the organization of the class, as such, and further- 
mg Its proper ends. To such an organization, the law. which regards the end as bane¬ 
ful, can lend no aid. A mere practice has in itself no binding force ; and the Courts 
formulating the decision of Society must refuse to allow to the Naikins a legislative 
power which, as individuals, they cannot possess.’ 

-Approved in Jalbbai Ardeshir Shet w. Louis Manoel, 19 B. 680.—Three 

brothers, descendants of a convert from Hinduism to Christianity livine 

1894 in the Island of Salsettc (Bombay), where Hindu usages largely pre¬ 
vailed among such converts, were living together as members of one 
family. The case being one of a mortgage by the eldest and the managing member of 
the family, the Hiudu Law was applied. 


R. 


1900 


CENTRAL PROVINCES. 

Rampershad Tiwari Anandilal. 13 C.P.L.R. 81 (84).-The P.C. case of 
Myna Boyeo is cleat authority in support of the view that, even when the 
rival claimants are the adulterous issue of a Brahman woman living with 

» • V to be Hindus'and their rights 

of inheritance and rights inter se may be determined with reference to some local cus 
tom or usage or the analogies of Hindu law. In the absence of such custom, the Courts 
are bound to reason analogically and to apply the rules observable by classes of Hindus 
to whom the illegitimate issue bears the greatest resemblance. 


UUDH. 


Daryai Singh «. Narpat Singh. 13 O.C. 375=9 Ind. Cae. 71—An offspring 
ium Kshatriya by a Sudra woman is not a Sudra but an Ugrah ; though 

1910 mtermarriagea between different castes are prohibited and considered 

iDvaljd under Hindu law. the prohibition does not apply to marriages 
between persons of hybrid castes or between a person of a hybrid caste and a Brahmir 

M ra“ marriages are recognised by 

the (amily as valid marriages, the offspring bom out of such marriages must be oonsU 

dered legitimate and as such entitled to rights and privileges under the Hindu law 
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PUNJAB. 

_D. Mehnga u. Aso 34 P.L.R. 1909=22 P.R. 1909=29 P W.R. 1909 = 1 

Ind. Cas. 612.—According to custom among Saidhu Jats of tahsil Nako- 
1907 dat in Jullundur District, an illegitimate son is not entitled to succeed to 
the landed property left by his mother, in the presence of a daughter law- 

fully born of that mother* 

(405)- Conversion of a member of a Hindu family to Christianity. 

The status of native Christians, known as “Bast Indians,” and 
(1863) the law of inheritance and succession, as administered in 
the Mofussil Courts in respect to their rights and property, 
considered. 

Mad. Reg. Hof 1802, S. 17, provides that, in cases coming within the 
jurisdiction of the Zillah Courts, for which no specific rule may exist, the 
Judges are to act according to justice, equity and good conscience ; and Mad. 
Reg. Ill of 1802, S. 16, Cl. 1, prescribes that, in suits before the Native 
Courts regarding succession, inheritance, caste, &c., the Hindoo law with 
respect to Hindoos, and the Mahomedan law with regard to Mahomedans, 
are to be considered the general rules by which the Judges are to form 
their decisions. Held, that the latter Regulation applied to Hindoos and 
Mahomedans, not by birth only but by religion. 

Held, also, in a case of succession to the estate of a deceased of pure 
Hindoo blood, who had married a European wife, professing, with his 
family, the Christian religion, and whose ancestors for generations had 
embraced Christianity, that such a case was within the provisions of Mad. 
Reg. II of 1802. S. 17, and was to be decided by reference to the usages 
of the class to which the deceased attached himself and the family to 
which he belonged. 

Upon the conversion of a Hindoo to Christianity, the Hindoo Law 
ceases to have any continuing obligatory force upon the convert. 

The convert may renounce the old Law by which he was bound, as he 
renounced his old religion, or, if he thinks fit, he may abide by the old law 
notwithstanding he has renounced the old religion. Bor, though the 
profession of Christianity releases the convert from the trammels of the 
Hindu Law, yet it does not, of necessity, involve any change of the rights 
or relations of the convert in matters with which Christianity has no con¬ 
cern, such as his rights and interests in, and his power over, property. The 
convert, though not bound as to such matters, either by the Hindu Law, 
or any other positive law, may, by his course of conduct after his con¬ 
version, have shown by what law he intended his rights to be governed. 
He may do so either by attaching himself to a class, which in this respect 
has adopted and acted upon some particular law, or by having, himself, 
observed some particular law, family usage, or custom. 
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The lex loci Act, No. XXI ot 1850, held not to apply where the 
parties have ceased to be Hindus in religion. 

The status of a member of an undivided Hindu family, who became 
a convert to Christianity, in reference to parcenership, considered. Such 
circumstance held to amount, by the Hindu Law, to a severance of 
parcenership. Abraham v. Abraham ... | W.R. I (P.C.) = 2 5ar. 10=1 

5uther. 501 =9 M.I.A. 195. 

PRIVY COUNCIL. 

NOTES.-D. Jowala Buksh u. Dharum Siogh. 10 M.I.A. 811 (S37).-.Thi8 


1866 


1872 


R. 


case la distiDguisbable from 9 M.I.A. 195 = 1 W.R. (P.C.) 1.—There the 

parties were native Christians, not having, as such, any law of inheritance 
!• ., .u . Statute; and in the absence of one. the Judicial Committee 

applied the law by which, as the evidence proved, the particular family intended to be 
governed. See No. 180 at p. 850, supra. 

R. Soorendronath Roy v. Mussamut Heeroomoni Burmonee 10 W R 35 
1868 (P.C.) = <2 M.I.A. 81 = 1 B.L,R. 26 (P,0.).-See No. 401, .uyrl 

-R. Barlow V. Orde. 13 M.I.A. 277=18 W.R. 41 (P.C.)=S B L.R 1 (P C 1 - 

1870 See under WILL, No. 4. m/ra. t**.**.)— 

Appl. Sri Gajapathy Radhika Patta Mahadevi Qatu u. Sri Gaiapathy NUo 

ifivn 202 = 13 M.I.A. 497 = 14 W.R. 33 (P.C.).-The prLiple 

1870 laid down m Abraham v. Abraham, that a Hindu family ceasing to 

profess the Hindu religion may still enjoy their property under the Hindu 
law. was held to be applicable xnUr se to the members of a Hindu family entering into 
possession of an estate in pursuance of a compromise by which they divided the estate 
among themselves on certain terms. See No. 412, infra. 

R. Jatindra Mohan y. Ganendra Mohan. 9 B.L.R. 377 (386) = 18 W.R 
399.—See No. 114, supra. ' ‘ 

Rani Bhagwao Kaur v. Bose. 31 C. 11 (P.C.)=7 CWN 895 =-aft i i 
249 = 13 M.W 381=84 P R. 1903 = 136 P.L.R.\90 "-The H^du ifw 
applies to Sikhs because they are Hindus and not by the alternative rule 

J • O conscience according to the principles laid 

down in 9 M.I.A. 195. and this is the rule, even though the party may be Ia«d from 
orthodox practice m matters of diet and ceremonial observances of his caste. 

CALCUTTA. 

-n n « Administrator General of Bengal. 1 B 

1868 lay down any rule as that - free choice.- limited unlimited 

• ■ f H- H t They are discussing there the relations, inter se of a 

oiot Hindu family, and in the language of that period, this is a matter a^d Li voL 

conventionibua u?xus quUque se sua leae 
defenders potest is one of universal application. All that the Privy LnlZ 

in 9 M.r.A. 196 is to affirm this maxim. ^ 

F. Eu^p Ohand Chowdhry «. Latu Chowdhry, 3 O.L.R. 97.-When narH«» 
who are not Hindus reside in a Hindu country and adontina th ^ 

1878 o. Hindu, have lived ae a Hindu ,an.i., joint fn Id ani ZteX ^ 

be governed by the Hindu law of co-parceoerv and tha IaoaI k 
cable to the poaiUon of a joint Hindu family will be applied'to thi. 

187 


1903 
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-Exp]. Jaker Ali Chowdhry v. Raj Chunder Sen, 8 C. 831 (Note) = 10 C.L.R. 

469 (474, 475).—In dealing with the question raised in theP.C. case, their 
1882 Lordships of the Privy Council made certain general observations, the 
purport of those observations being that a Hindu may, while adopting a 
new religion, retain so much of the Hindu law as governs his temporal afiairs, but 
their Lordships never intended to give sanction to the other proposition that an in¬ 
dividual may, while retaining his own religion, adopt so much of a system of law 
governing another class as applies to his temporal concerns only. 

_R. Hakim Khan u. Gool Khan. 8 C. 826 = 10 C.L.R. 603 .—When the 

members of a Mahomedan family live in commensality. they do not form 
1882 a ‘ joint family ’ in the sense in which the term is used as regards 
Hindus; nor is there any presumption under the Mahomedan Law, as 
there is under the Hindu Law. that the earnings of the several members are made for 
the benefit of the family as a whole. 

_ R. Lopez V. Lopez. 12 C. 706 (722) (F.B.).—The rule laid down in Abraham 

V. Abraham (9 M.I.A. 195) to the effect that a Hindu embracing the 
1885 Christian faith might retain the laws of the Hindu religion as regards 
certain matters, was confined only to matters with which Christianity 
has no concern, as, for instance, the acquisition and enjoyment of property or the like, 
but ought not to be extended to matters connected with Christianity, as. for example, 
the law of marriage and the like. 

-^—Relied upon. Nepen Bala Debi y. Sita Kanta, 12 G.L J. 459 = 8 Ind-Cas. 41. 

Under the law. as it stood before the Indian Succession Act, a Hindu, 
1910 after his conversion to Christianity, might by his conduct show by what 
law ho intended to be governed in matters of succession and inherit¬ 
ance. In view, however, of the provisions of sections 2 and 331 of the Succession Act, 
this position can no longer be mainUioed, and when a Hindu has embraced Christianity 
and continues to be Christian up to the time of bis death, all questions of succession to 
his estate upon intestacy must be determined by the Succession Act- 

MADRAS. 

_R. Tara Chand v. Reeb Ram. 3 M.H.C. 50 (58).—See same case under 

1866 No. 404, supra. 

_ R. Ponnusami Nadan y- Dorasami Ayyan, 2 M. 209.— “ The Indian Succes¬ 
sion Act governs the succession in Native Christian families ; and, since 
1880 the passing of that Act, such families have nob been at liberty to adhere 
to the Hindu law of succession. Held, also, that, if the family continued 
to observe the Hindu law of succession, until the Indian Succession Act altered their rule 
of succession, the members of the family who were born before the latter Act came into 
force could not be deprived of the rights acquired by them under the Hindu Law. ” 

-Applied in Chathunni v. Sankaran, 8 M. 238 (245).—" Where a woman 

belonging to a Malabar Tarwad, governed by the Marumakkatbayam Law 
1884 (succession by nephews), has issue by a man who is governed by the 
Makkattayam Law (succession by sons), such issue are prima/ucieentitkd 
to their father’s property according to the aiakkattayam Law, and to the property of 
their mother’s tarwad according to the Marumakkattayam law. 

_R. Venku v. Mahalicga, 11 M. 893 (400).-Custom and usages 

1888 as to dealing with property, unless their continuance is enjoined by law, 
as they are adopted voluntarily, may be changed or lost by desuetude. 
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R. Miithusami Aludaliar v, Ma^ilamam, 7 M L.T. 17 = 20H.L.J. 49=33 H. 

lartQ * 2 --Thougb it is a rule of law that a person cannot 

i»U9 altfer tbe law of succession applicable to himself, it is now settled in India 

• K change it by conversion to another religion, when prima 

fade he will be governed by the laws of inheritance prescribed by that religion. 


BOMBAY. 

R. Naoroji Becainji «. Rogers. 4 8 .H.C. {O.C.) 1 (27K-The Madras Reg. II 

Bengal Regulation III of 1793. which (s. 21) 
1867 directed the judges, in cases where no specidc rule existed, to act accord- 
ing to justice, equity and good conscience. 

-R. Mathura Naikin u. Esu Naikin, 4 B. S43 { 8 S 6 & 557), as to the adoption 
1880 ^ particular society of customs and usages peculiar to itself and the 

functions of Judicial tribunals in giving effect to them. 

R. Tnre Kahandas Narrandas. 5 B. 134 {164).-The dicta of the Judicial Com- 

voluntary chat.actor of customs in Abrahavi v. Abraham 
1880 imply a multiplicity of persons as well as of acts, and. though they allow 
a man to transfer himself from tbe class to which he has hitherto belong- 
ed to another class, do not in either class permit him to make a law for himself different 

from that which governs his fellows. Such a permission would, in fact, be inconsistent 
with any rational notion of a law. 


R. 


1884 


Abdul Cadur Haji Mahomed tj. C.A. Turner, 9 B. 158 (162) —The 

conversion of a mao from the Hindu religion to Christianity or Mahome- 

danism does not necessarily involve any change to bis civil rights relatine 
to property. ® 

-R. Radhabai f. Anantrav, 9 B. 198 (2l3).-When an estate is freed from 

Its connection with a public office, the reason arising from that connec 
1889 tioD for the preservation of the estate, intact and unencumbered 
necessarily fails. There is not in the lauds themselves, according to Hindu 

law, any inherent quality limiting them to special kinds of ownership and devolution 

They become subject to the ordinary laws of descent and disposal, just as where a 
particular custom concerning them has been abandoned or they have passed into a 
family not subject to the custom. 

-R. Mahomed Sidick Haji Ahmed and others. 10 B. 1 (lO).-Among Natives 

.aoa °l override the presumptions of general law in matters 

1889 of inheritance amongst converts to a new religion ; and ‘ it must be 

gathered from the course of conduct of the convert by what law he intends 
to be governed.’ »uyouua 

Ahmedbhoy Hubibhoy t». Cassumbboy Ahmedbhoy. 13 B. 934 (9441 on the 
same point as in Venku v. ifahalinga. 11 M. 393, noted above. ’ 

Basava Lingangauda, 19 B. 428 (409).-A long-establishcd and well 
proved custom, if it is not injurious to public interests and if it is not in 

by 

Jalbhai Ardeshir Sbet t>. Louis Manoel, 19 B. 680 (6891 —Ree oaw- 
under 8 M.I.A. 400, No. 404, supra, ' 


R. 


1889 


R. 


1694 


R. 


1694 
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_R. Bai Baiji u. Bai Santok. 20 B. 53.—Before the Indian Succession Act 

(X of 1865). Christian converts could elect to attach themseWes to their 

1894 old Hindu usages, or retain those usages in a modified •form, or wholly 
abandon them ; and they would be governed by the usages of the class to 
which they attached themselves. The same principles are applicable to Hindu converts 
to Mahomedanism such as Khojas and Cutchi Memons. 

-R. Mahatana Shri Patesangji Jasyatsangji v. Kuvat Harisangji Patesangji, 

20 B. 181._The Hindu Law of inheritance and succession applies to 

1894 Molesalam Gerasians, who were originally Rajput Hindus but were suhse- 
quently converted to Mahomedanism. 

_R. Lastings u. Gonsalves, 23 B. 339 = 1 Bom. L.R. 53.-Where, inconse¬ 
quence of the conversion of a person from one religion to another, the 

1899 question as to which law is to be applied to him arises, it ought to be 
determined, not by ascertaining the law applicable to the person prior to 
the conversion, but by ascertaining the law or custom to which the person attached 
himself after conversion and by which he preferred that his succession should be 

governed. 

-R. Francis Ghosal v. Gabti Ghosal. 31 B. 25 (29) = 8 Bom. L.R. ^'ZO— 

Paroenetship can be a part of the law governing the rights of a Christian 

family converted from Hindu religion. 

ALLAHABAD. 

_D. Surmust Khan v. Kadir Dad Khan, Agra (F.B.) 38.-Oonverts to 

Christianity are converts to a religion which leaves the whole question of 

1866 inheritance to be settled by the Civil power ; whereas converts to a religion 
such as Hinduism or Mahomedanism come under the operation of peculiar 
laws of inheritance inculcated by those religions as obligatory on those who profess their 

tenets. 

_R. Zuburdust Khan His wife, 2 N.W.P. 370.—The rule laid down in 9 

M.I. A. 195 that a convert may renounce bis old law, or if he thinks fit, 

1870 abide by it notwithstanding his conversion, is equally applicable in the case 
of the marriage law that is to govern parties after their conversion. 

-R. Sheo Singh V. Mussammat Dakho, 6 H.W.P.382.— The rule laid down in 

9 M.I. A. 195 is applicable to Jains, viz., that customs and usages with re- 

1874 gatd to dealing with property may be changed or lost by desuetude as 
they are adopted voluntarily. 

-R. Muhammad Ismail Khan v. Pidayat-un-nissa, 3 A. 723 (730).—The 

prevalence in any part of India of a special course of descent in a family 

1881 differing from the ordinary course of descent, in that place, of the property 
of people of that class or race, stands on the footing of usage or custom of 

the family. 

_R. Raj Bahadur u. Bishen Dayal, 4 A. 343= 2 A.W.N. 74.-In a suit for par¬ 
tition by a son against his father on the ground that certain properties 

1882 were joint ancestral properties, the defence was that the parties were 
Mahomedans and were consequently not governed by the Hindu Law. 

It was found as a fact that the parties were neither orthodox Hindus nor Mahomedans, 
but that the family had always followed the Hindu law of inheritance. Held, that the 
rule of decision was governed by justice, equity and good conscience and that it was 
equity, good conscience and justice to apply the Hindu law. 
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R. Oobind Krishna Narain w. Abdul Qayyum, 25 A. 516 = 1903 A.W.N. 137, 

-Ajnembet of joint Hindu family becomes civilly dead by conversion to 

1903 Muhammadanism, and all his property devolves on the other members of 
the lainily* 

PUNJAB. 

—R. Mukerji «. Alfred. 36 PR. 1909 = 1 Ind. Cae. 697.-In the absence of 
.oA, custom, as provided by S. 5 (a) of the Punjab Laws Act, the rule of 

1907 law applicable to the case of Hindu converts to Christianity is as provided 
for m the Indian Succession Act. The test for applying the rule of equity 
and good conscience to regulate succession in the case of a convert is to ascertain the 
course of conduct and the usage adhered to since conversion. 

(406)--Zamindari—Purchase by Government and re-settlement— 

Portion pven absolutely to kinsmen in lieu of maintenance -Effect— 
JNature of grant—Succession—See Grant. No. 5, 26 M. 202. 

HINDU LAW (TEXTS). 

. . (407)-—Mitakshara and Mayukha-Rula of construction of the 
texts—See HINDU Law (Stridhanam). No. 351. 30 B. 431, supra. 

HINDU LAW (WIDOW). 

1. Widow’s estate. 

2. Co-widows. 

3. Widow’s right over accumulations. 

4. Widow's powers op disposition. 

5. Porpeiture op estate by _ 

6. Maintenance op-. 

7. Widow’s representative capacity. 


(408) 


twiaow's estate). 


According to Hindoo Law. a widow in default of issue 

f deceased husband’s 

(1840) estate; but her title to such estate is only as tenant for life 

t. u .. portion of her 

husband 8 estate, which, on her death, devolves on his (husband’s) leeal 

heirs. Keerut Stngk v. Koolahul Sing, ... ... 5 w.r. 131 .pc) 

= I Suther. 96=1 Sar. 196 = 2 M.I.A. 331 . 
PRIVY COUNCIL. 

-R. Museamut Thakur Dayhee v. Rai Balack Ham M r ■ 

139 (m, = 10 H.R. (P.O.) 3 m.-L No. 434, ir^lT ' 

CALCUTTA. 

unrriSn.’’4B7f*K“:. 49^; 

MADRAS. 

Vasudoyaa V. The Secretary of State for India. 11 H. 157 (162} where 
been modified by aa^ro7faaLm‘'h\wag^th^fLeT^^^^ 


NOTES. 

1866 


•R. 


1833 


R. 


1887 
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- 1 . — (Widow’s estate) - (Continued). 

( 409 )_Forfeiture of ancestral and other property, under Bengal 

Regulation XI of 1796, for acts committed by the sons of A. 
(1847) held not to ahect the rights of A’s widow, and that she was 
entitled to maintenance out of the whole estate that was 
ancestral. Massumat Golab Kooiitour v. The Collector of Benares 

7 W.R. 47 (P C.}= i Suther. 186= 1 Sar. 343 = 4 M.I.A. 246. 


ALLAH&BAD. 


JJQIPES._R. Heera Lai w. Mussumat Kousillah, 2 Agra H.C. 42 (43).— 

Held that the widow, in respect of her maintenaoce which was mentioaed 
1867 in the sale-deed executed by the heir, had actual lien on the property of 
her husband, and she could enforc4 such lien, notwithstanding that the 

property had been alienated. 

CALCUTTA. 

_R, Gunga Bace v. Administrator-General of Bengal, 2 Ind. Jur. N.S. 124.— 

The widow’s right to maintenance becomes an existing burden on the 

shares taken by the sons. 

_„R, Rani AnandKumari v. The Government, 9 B.L.R. 16 (Note)=ll W-R- 


1872 180. 

_R, Adhiranee Narain Coomary v. Shona Malee Pat Mahadai, 1 C. 365 (373). 

—The maintenance of a widow is a charge upon the estate if it had not 
1876 vested in any other, before such right accrued, or by forfeiture in Govern- 

ment. 


BOMBAY. 

_-D. Lakshman Ramachandra v. Saraswati Bai, (1875) 12 B.H.C. 69 (72).— 

There was no question between a widow and a 6ona fide purchaser tot 

1875 value in 4 M.I.A. 246. The maintenance of a Hindu widow is not a 
charge on the ancestral property in the hands ol a ftona purchaser 
from the deceased husband’s successors any more than his unsecured debts. 

_R. Lakshman Ramachandra Joshi v. Satyabhamabai, 2 B. 494 (502). The 

mere fact that the purchaser had notice of the claim for maintenance 
does not entitle the widow to follow property in his hands. 

_R Savitti Bai u. Luxmibai and Sadasiv Ganoba, 2 B. 573 (605).—The son s 

widow’s right to maintenance depends on the existence of ancestral 
property or property of which the deceased was the owner. 



1899 


amunabai «. Manubai, 23 B. 608 (613) =1 Bom. L.R. 93.-A 
a-law has a right to bo maintained out of the self-acquired earning 
et father-in-law, from any person on whom it has devolved by mheritance, 
[ her deceased husband and her father-in-law had lived together. 


( 410 )_ Money received by a childless widow for her own absolute use 

from a member of a joint Hindu family—Devolution of sue 

(1854) property after her death. A deed of arrangement and release 
in the English form, between members of a Hindoo family m 
respect of certain joint estate, claimed by a childless Hindoo widow of one 
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HINDU LAW (WIDOW)-(Con(i««^d). 

I .-(Widow’s estate)-(Confmuerf). 

orha “r ■“ ’’T f represanta- 

ha Jn r was entitled to the snm 

■■ »er.. 

thos'^'“'i™™"‘“® “' Calcutta) that 

EnuTf ™ P T®'!, ‘° interpretation as a Court of 

6 widow but that the deed must be construed with reference to the 

situation of the parties and the rights of the widow by the Hindoo Law 

hL hitt ‘'Pf nnd received the monev as 

her husband s share in the joint estate in her character as his heiress and 

legal personal representative, such words must be construed to mean that 

Hindi'” d h ^ Id i “d if' “ » 

Hindoo widow she had only a life estate in the corpus, the same at her 

death devolved as assets of her deceased husband upon his personal re- 

^esentative in succession. SrcemuUu Babutty Dossee v. Sibchuudcr 

“ * -■ ... > Sar. 484 = a M LA. I. 

PRIYY COUNCIL. 

CALCUTTA. 

Boyle Chund Dutt u. Kbetterpaul, U B.L.R. 459 f 472 i _a„ .t... 

that in the P.C. case all the persons whose cou-seot would bo necesslry to 

^ter the nature of the estate which the widow took were not parties o 
the instrument as they were here. ^ 

-F. Dinonath Mukerji v. Gopal Churn Mukerii, 8 C L R 37 (Mi n ... 

au appeal to the Privy Couucii hy the me'uihere oi fhe”hu‘Z7.1,rX^ 
1881 from a decree for possession in favour of the widow » karar vva« a. » ^ 

iuto between the parties by which the widow was ,o eutet ' uZ posl 
Sion of the said properties obtamed under the decree and onu^v • , F^^bses- 

to trauafer by sale or gilt " and the meuihers ol the ,am ,v o ' heh h 
object to the same, nor was the widow entitled to claim coZ'aZ ' llIT 
ozecutants were not the actual reversioners at the time nf 
Beld that the widow did not take an absolute estate 

-R. 


D. 


1873 


Ram Lall Sett tf. Kanai Lall Sett. 12 C fA 7 oi r 
and contracts 0 / Hindus, the real iitent mors ?h!„Ths"r“'‘'“'? 
considsred, and a deed o. gitt to a widoZlo: ht Ll a^lZ 
henofit was not literally construed. 

Qriah Ohuodec Roy «. Broughton. 14 C. 861 (884) ^ In iho P o 
the widow wae receiving, or at any rate a greater part of ifc^' 
the corpuBof the huebaDd'e estate. The result of the 

that a sum of money was allotted to her a8comn^.r, ♦ ®°*“pfomi 8 e was 

abare. In the present ease the money received bv tha husband’s 

right to the profits after her hasband'e death. ' ^ respect of her 


1886 


—D. 


1887 
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HINDU LAW (WIDOW)—(Conimuid). 

-1.—(Widow’s estate)— (ConttHMcd). 

_R. RamesUwar Prosad Singb u. Lacbmi Ptosad Singh, 31 C. Ill (1 * ' 

7CWN 688.-A Hindu father bequeathed his selt-acquired P ? 

,903 to his eldest son to be held by him for an 

in primogenitare, and constituting himself holder of such estate for his 

lifetime, he caused the registration of his son's name as malik. t ^ ^ 

the authority of 6 M.I.A. 1. that the real meaning and 'iftt, 

been to have his name registered as manager or trustee, but the Court held that the 

proprietary right passed to the SOD. , t 4xe a 

_b Tara Sundari Debi ti. Sarada Charan, 7 Ind. Cas. 80-12 ^ 

Hindu Brahmin lather, while giving his daughter m marriage to a poor 

1310 Kulin Brahmin, gave her, by a deed of gift. He. 6,000 in a ump 

faid out of his estate for the construction of a house and an annurf s^ 
of Rs. 600 also payable out of his estate for the maintenance of the daughter with her 
children The house was constructed, and a creditor of the daughter attac e e 
::iTthe maintenance allowance : held that the daughter ha not merely a right 
residence in the house, and that her interest in it was liable to be a^aohed , bu 
right to receive the monthly allowance was not so liable being a purely pers 
to future maintenance within the meaning of S. 266 of the C.P.C., 1882. 

MADRAS. 

_F. Sura Vihil Vayanda Valappil Kunhi Moidin b. Kypatt Ambn, 1 J. 

739 (740).—In the case of devises in favour of all the mem ers o a 
1891 makatayam tarwad, the donees took the property with al the inoidents 
of tarwad property, none of them having power to deal with hie ehare of 

the property. a- «» t t hm 

-R. Sambasiva Aiyar v. Viswam Aiyar, 30 M. 356 (859, 360) = • • • 

= 2 M li T 316 for the position that a document must be constru 
1907 reference to the situation of the parties and their rights at the time of 
the execution of the deed. Two brotheto sued another, a third brothe 

adopted into another family, for partition of family property which 

by L to be part oi his adoptive father's estate. Pending the suit, one 

dLd and his widow was brought on the record. A compromise 

which certain properties were given to the widow and the survmng brothe to be 

enjoyed bv them with rights of gift and sale. Held, by Wallte. J. {MilUr, J. te.) that 

only a lih-eetate passed to the widow. [See 31 M. 179 which le the judgment 

-D. Sambasiva Ayyar ii. Venkataswara, 3 M.L.T. 369 = 31 

the P.C. case the deed itself indicated the capacity in which the widow 

took. But that is not so in the present case. 

BOMBAY. 

_ R, Gangabai f. Thavar Mulla, 1 B.H.C. 71 (73. 75).-Where it was observed 
that a party, having used the English language in a deed, must take h 
1863 consequences, and it is not open to the Court to receive evidehce as to the 
iDstructioDS ID the native language. 

_R. Falmabai d. Aishabai, 12 B. (473),-In this case, one of 

of a Cutchi Memoo Mahomedao family, (the Cutchi 
1888 Hindu customs as to inheritance, &c.) released her rights to er us ^ 
estate in favour of the other widow, in consideration of payment o a 
tain sum of monej. The latter having re-married sometime after, the former sue 


1907 
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HINDU LAW (WIDOW)—(Continued). 

-1.—(Widow’s estate)—(ConKnti^d). 

the property given up in favor of the latter, on the ground that she forfeited, by her re* 
marriage, her rights to her husband’s estate. Held, the defendant bftd, as against the 
plaintiff, who was a widow, an absolute tight to the estate released by the plaintiff, 
though the case might be different if the plaintiff were a male member of the family4 
But this decision was reversed on appeal. See 13 B. 242, at p. 252. , 

ALLAHABAD. 

-R. Ganpat Bao v. Bam Chandar, 11 A. 296 (300) =9 A.W.N. 111.—If a 

Hindu widow in a joint family gets any real property, from the co* 
1886 parceners, in lieu of her maintenance, it does not become her absolute 
property, in the sense that it is alienable by her at her pleasure, notwith¬ 
standing the fact that the deed, under which the same is given to her, states that it is 
given to her absolutely. At her death the property passes to the male members of the 
joint family. 

(411)- Nature of estate of a. —The title of a Hindoo widow to her 

husband’s property, though a restrictive one, is not in the 
(1856) nature of a trust. Hurrydoss Dut v. Sreemutty Uppoomah 
Dossee ... ... ... 1 Sar. 561 =6 M.I.A. 433. 

For notes, see under No. 327. supra. 


(412)- Compromise with a—Effect of. —Disputes having arisen res¬ 

pecting the validity of the marriage of A, a Hindoo, either 
(1870) without caste or of the Soodra class ; the two sons of A, 
each claiming to be legitimate, the one against the other as 
illegitimate, to avoid litigation, they entered, with the surviving widow 
of A, into a family arrangement and compromise to the effect, that the 
sons were to be equally entitled in moieties of A’s estate, provision being 
made for maintenance to the widow, but the division was nob to take 
effect until the youngest son was of age. No actual partition took place, 
and the youngest son predeceased bis brother, who died in possession. 
Both sons left widows, but no male issue. Held, that the compromise 
was binding on the sons and the widows claiming under them. Held, 
also, that the effect of the agreement and compromise was to constitute 
the two brothers a divided family, and the succession to their divided 
estate was governed by the law of succession in respect to separate estate, 
and that the widows were entitled, on the death of their husbands, each 
to a moiety of the estate. Sri Gajapathi Radhika Patta Maha Devi 
Garu V. Sri Gajapathi Nilamani Patta Maha Devi Garu 
14 W.R. 33 (P.C.) = 6 B.L.R. 202 = 2 Suther. 365=2 Sar. 601 = 13 M.I.A. 497 


NOTES. 


PRIVY COUNCIL. 

Appl. Maharajah BamkisBen Singh v. Bajah Sheonundun Sineb 


1675 


23 W.R. 412 (413) (P.C.).-Partition may be effected by division of right 
and interest without a division by motes and bounds; so an agreement to 
divide the proceeds of the property among the members of a joint Hindu 
family in definite shares, with the intention that each person should hold separatelv 
effects partition among the members. ^ 


186 
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HINDU LAW (WIDOW)—(Continued). 

-1 .—(Widow’s estate)—(Co»ifirtued). 

-K. Gajapathi Nilomoni v. Gajapathi Radhamoni, 1 M. 290 iP.C.).— A coDseot 

decree is binding on the parties to the proceedings just like a decree after 

1877 contentious trial ; it operates as an estoppel and it cannot he set aside 
except on the ground of fraud. 

9 

CALCUTTA. 

-R. Nicholas v. Aspbar, 24 C. 2l6 (237), on the same point as in 14 M. 153, 

1896 noted infra. 

-R. Rameshwar Prosad Singh u. Lachmi Prosad Singh, 31 C. Ill (120) =7 

C.W.N. 688.—A compromise by way of family arrangement should not 

1903 be lightly set a.«ide. but it may be vitiated by reason of one of the patties 
having better knowledge of material facts than the other and of his having 
withheld such knowledge from his adversary. 

-R. Helan Dasi u. Durga Das Mundal, 4 C.L.J. 323 (326).—A family arrange¬ 
ment by which a leper is given a share, when acted upon, cannot be 
resiled from, by parties to such compromise. 

_R. Satya Kumar Banerjee u. Satya Kripal Banerjee, 10 C.L.J. 503 = 3 Ind. 

Cas. 247.—A partition made in settlement of disputed or doubtful claim, 

1909 by arbitrators appointed by the parties, effecting a division of the family 
properties and drawing up a list of them, which was carried out and acted 
upon by them for some time, is a valid and binding arrangement which the parties to 
it could not deny, ignore, or resile from. 

MADRAS. 

_R, Nilakandan u. Padmanabba, 14 M. 153 (158).—“ When a state of facts is 

accepted as the basis of a compromise whereby a suit pending decision ia 

1890 amicably adjusted and when the compromise is not vitiated by fraud, 
those who were parties to it and their privies should not afterwards be 
heard to say, for the purpose of reviving the controversy, that the real state of things 
was otherwise.” 


BOMBAY. 

_R. The dictum of Lord Cairns, in 11 M.I.A. 487.—“ Supposing the sons or 

either of them to have been legitimate.” &c., Explained iu Rahi and 
others u. Govind valad Teja, 1 B. 97 (107 & 108). 

-R. Lakshman v. Narayau, 24 B. 182 (185) = 1 Bom- L.R. 777. where, refer- 

ring to the agreement in 13 M I A. 497, it was observed that, as its effect 

1899 was to constitute the parties thereto divided members, the effect of the 
decree in this case (24 B. 182), which awarded partition but which post¬ 
poned the actual division to a future date, was a^o to constitute the parties thereto a 
divided family. 

_R, Francis Gbosal v. Gabri Ghosal, 31 B, 25 (31) = 8 Bom. L.R. 770- The 

Succession Act deals with the devolutiou of rights on intestacy ; it does 

1906 not purport to enlarge the category of heritable property. The Act does 
not affect rights of co-parcenership as between those to whom it applies. 

(See also same case under No. 405, supra.) 
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HINDU LAW {mDO\V)-{Conlinued). 

-1 .—(Widow’s estate)—(Conimurrf). 

( 413 ) - -Gift—Deed of gift to widow—Construction of sttch deed. 

In this case the decision of the High Court, reported in 7 
(1873) B.L.R. 93 {Ckowdhry Bholanath Thakoor v. Mussamat Bhaga- 
batti Deyi), was reversed hy the Privy Council, who held that 
the effect of the instruments was to give the widow an estate for life with 
power to use the proceeds as she chose, and consequently that proceeds, 
or property purchased hy her out of the proceeds, would belong, on her 
decease, to her heirs. Bhagbutti Deyi v. Bholanath Thakoor ... 

I C. 104 = 2 I A. 256 = 24 W.R. 168 = 3 Sar. 528. 

PRIVY COUNCIL. 

Notes, B, Isri Dut Koer v, Hansbuttai Koerio, IOC, 324 = 10 I,A 180 

1883 —Sqo No. 5 at p. 637. supra. 


1879 


R. 


CALCUTTA 

Hansbutti Kerain v. Isbri Dutt Koer. 5 C. 5l2 (521) = 4 C.L.R. 511.—tt 
was doubted whether a Hindu widow has power to alienate, beyond her 
own life-interest, property which she has purchased from accumulations 
of income derived from her late husband’s estate, made after his death 
and while she was entitled to a Hindu widow’s interest in such estate. fSee on annpai 
10 C. 324 (P.C.). supra.] 


-F. Bepin Behari Bundopadhya v. Brojo Nath Mukhopadhya. 8 C. 357-lO 

C.L.R. 229.—If a Hindoo gives a power of adoption to her widow with a 
1882 direction that so long as she lives she should remain in possession of all 
his property movable and immovable, ancestral and self-acquired the 
widow takes a life-interest in them with remainder to the adopted son. 


-R. 

1882 

-R. 

1883 

-R. 

1887 


Mohadeay Kooer u. Haruk Narain. 9 C. 244 (248). as to the distinction 
between a widow's estate and a mere life-estate. 


Anund Cbuodra Mundul w. Nilmony Jourdar, 9 C. 758 (760) = 12 C L R 
352.^See same case under 14 B.L.R. 159, No. 431, infra. 


Grish Cbunder \Rf>y v. 
No. 432, infra. 


Broughton, 14 C. 861.-See same case under 


-Relied upon. Ramanand Singh u. Ram Saran Singh. 7 lad. Cas 27 —Wher 

immoveable property is acquired by a Hindu widow out of the incom"! 
1910 obtained from her husband’s estate, and there is no proof of any inten 
tioo to sever the purchase from the estate, the presumption is that the 
lands acquired ate accretions to the estate, and her power of alienating them is 
by legal necessity. 

Bombay. 


1887 


•R. 


•R. 


1892 


Trimb^kp^ri f. Gangabki, 11 B. 614 (516). -A documeat ia properly to 
be construed with reference to the situation of the patties. 

Annaji Dattatraya v. Cbandrabai. 17 B. S03 .-Id the absence of express 
words, a gift to a woman conveys merely a life-interest and not an abso 
lute estate of inhoritaDce which she is entitled to alienate. The role is 

wom^' bequeathed to a 
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HINDU LAW (WIDOW)— 

-1.—(Widow’s est&tQ)—(Continued). 

^897 -R. Vundravandas v. Cutsoadas, 21 B, 646 (668), on the same points 

-R. Ganpatrao v. Vamanrao, 10 Bom. L.R. 2l0 (222).— The ordinary restric¬ 
tions would not apply to property which has passed to a widow, not as 
heir, but by deed or other arrangement conferring on her absolute powers. 

( 414 ) - Survivorship — Widotv’s right by survivorship—Grant by 

Government for maintenance of family. The lands of three 
(1884) brothers having been confiscated, thesGovernment afterwards 
assigned revenue paying lands for the benefit, in certain pro¬ 
portions, of the minor son of the eldest brother, also of the widow, minor 
son, and daughter of the youngest brother (both these brothers being then 
deceased); and the second brother, who survived, was put into possession 
of a proportionate part of the property. Held, that the widow of the 
youngest brother, on the deaths of his son and daughter, became, by survi¬ 
vorship, sole owner of the estate so assigned for their and her benefit; so 
that an alienation of part, if made by her, could not by set aside at the 
instance of the second brother, who failed to show, on the above state of 
things, that the estate was heritable property of the son, as whose uncle 
and heir he claimed. Narpat Singh v. Mahomed Ali Hussain Khan 

lie. 1=4 Sar. 5S8 = R. & J’s. No. 82. 

MADRAS. 

Notes. -R. Muthu Meenakshi Ammal r. Chandra Sakhara Aiyar, 27 M. 

498 (503).—Where it was observed that the general rule of law in constru- 

1902 ing gifts by Hindus in favour of their wives is that, in the absence of 
clear words, the wife should not be deemed to take an absolute estate, 
and that, though, on principle, the judgment in 11 G. 1 was not distinguishable from 
that in 23 G. 670, the Courts were bound by the later decision. 

PUNJAB. 

1890 -F. Mussammat Umrao Kauc v. Tej Singh, 27 P.R. 1891. 

(415) - Duration of a grant held by a Hindu widow made to her by 

her husband in his life-time. On the distribution of com- 

(1899) pensation under the Land Acquisition Act, 1870, the title 
of a widow to a village, she alleging it to be her property by 
absolute right, as a jaghir granted to her by her husband, came into con¬ 
test. Her late husband’s adopted son, being now possessed of the zamin- 
dari within which the village was, disputed her right, alleging that the 
grant had been only for her maintenance, and claiming the whole compen¬ 
sation. The terms of the grant, if any had been expressed, were un¬ 
known. No written grant was produced. The Judicial Committee point¬ 
ed out that an inquiry, directed by the Appellate Court below, as to 
whether a local custom existed for zamindars to grant to their wives for 
life only, and if such custom was valid, was inappropriate ; inasmuch as no 
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HINDU LAW {mVOyf)~(Continued). 

-i.—(Widow’s estate)— (Confinwcd). 

custom at all, in its legal sense of something exceptional to the general 
law, was in question. The power of the husband as zamindar to have 
made such a grant for life, or for more, was not in dispute. All that was 
known was that the widow had received rents for about twenty-six years 
There was no sufficient evidence for holding that the village had been 
alienated in perpetuity. The judgment of the District .Judge, dividing the 
compensation equally between the parties, was maintained, the widow 
being treated as holding for life. Sri Braja Kisora Deru Garu v. Sri Kun- 

dana Devi Patta Mahadevi Garu ... ... 22 M. 43 j =26 I a 66 

= 9 M.L.J. 157= I Bom. L.R. 287 = 7 Sar. 528 = 3 C.W.N 378 

BOMBAY. 

Note. R. HajiBibiv. The Aga Khan, 11 Bom. L.R. 409 (473) = 2 lnd 

1908 Gas. 874 (909). ' 


(416)- Will—Gijt of immoveable property to a Hindu widow— 

Malik Absolute estate. When tiie question was whether a 
(1907) Hindu widow acquired a right to alienate the property (im¬ 
moveable) in suit, under a deed of gift or testamentary dis¬ 
position of her late husband, wherein the word used was malik loa 

kkud ikhtiyar, their Lordships held that, in order to cut down the full 

proprietary rights that the word malik imports, something must be found 

in the context to qualify it. and that the fact that the donee was a woman 

and a widow did not suffice to displace the presumption of absolute ownAi*. 
ship implied in the word malik. . 

The donee in the case of Lalit Mohan Singh Roy v. Chukkun Lai Rov 
was a man, but the principles of interpretation laid down in that case 
were of general application. Mussammat Surajmani v Rabi Nath n'l, 
|2C.W.N.23I=30A.84=7C.L.J. 131 = 10 Bom. L R. 59= Ig M.lI 7 =^ 

M.LT. 144=5 A.C.J. 67 = 35 I.A. 17, 
CALCUTTA. 

NOTES.——F Shibl^ksbman ». Srimati Tarangini, 8 C.L J, 20 f27) -The 
eSect of the word mahk ” may be modi6ed by the context or Vn 
1908 words i„ order to cut down the full proprietary rights tha't the word 
impotta, aomethiDfi must be found in the context to qualify it. ^ 

73-AIthough the use of the word - mafii - Tn a will 

1910 clnsively show that the donee was intended to take an absolut 

in the property, yet. if the expression " malik ^ 

power to sell or make a gift ie conferred on the donee, the effect of th{ « 

create an absolute interest. provisjon is to 

R. Kandarpa Nath v. Jogendra Nath. 6 Ind Caa t_ 

might be declared as the "malik ” by which tem ‘ a donee 

1910 and alienable estate is created the effec^of the^’ * heritme 

the context, and the lull proprietarfrig^ 
materiaUy restricted by the other provieions^of tha^WiU. ^ ^ ^ 


1908 


1910 


1910 
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HINDU LAW (WIDOW)—(Coniinjted). 

-1.—(Widow’s estate)— {Continued). 

-R. Tati Sundari v, Sarada Charan, 12 C.L.J. 146=7 Ind. Cas- 80.—See same 

1910 case under No. 410, $upra. 

BOMBAY. 

-Expl. Motilal u. Advocate-General of Bombay, 13 Bom. L.R. 471=11 Ind. 

Cas. 547.--A Hindu died leaving a will. After reciting certain legacies, 

1910 the will provided : “ as regards whatever may remain over I appoint my 
wife, Dbankore, as the owner thereof. ’’ The wife of the testator was to 

manage the property including this residue with the advice of two persons named in the 
will; certain other restrictions were placed on the management of the property by the 
wife. Provision was also made for the distribution of the property on the death of the 
wife: held, that the wife of the testator took a widow’s estate in the residue of his pro¬ 
perty and not an absolute estate. She was entitled to possession of the estate and the 
executors were bound to hand over the possession to her. 

ALLAHABAD. 

-R. Thakur Pershad v. Jamna Kunwar, 31 A. 808 =6 A.L.J. 420=2 lad. Gas. 

474.—Unless there is something in the context qualifying it, the word 

1909 " malik" used in a will, bears its technical meaning. When a testator 

beque<athed his property to his issue if he happened to have any, and if 
he had no issue, then, to his mother and his wife who were to be "malik and qubiz 
jnidad," held that the ladies obtained an absolute interest- 

OUDH. 

-F. Tikram Singh v. Chet Kunwar, 12 0. C. 157=2 Ind. Gas. 924,—A Hindu 

bequeathed his property to his wife, saying that, after his death, bis wife 

1909 was to be " Malik jaez misl mere ke ’’ (lawful owner just as I am), and 
that she would have power to execute a will, just as the testator had, in 
favour of any person she pleased ; held, that the will conferred on the widow an abso¬ 
lute right of ownership in the property devised to her, 

PUNJAB. 

-R. Vaishno Das v. Deoki, 214 P.L.R. 1908.—A will in favour of a Hindu 

female conferring upon her rights of an owner and heir gives her herit¬ 
able and transferable rights in the property bequeathed to her. 

-F. Gurmukh Singh v. Makhan Singh. 147 P.W.R. 1911 = 16 P.R. 1911=11 

Ind, Gas. 846.—A deed of gift in favour of a Hindu female should be 

1911 interpreted on its merits, allowing no importance to the circumstance 
that the donee is a female. So where a gift in favour of two Hindu 

temales stated, inter alia, that the executant or his heirs shall have no right in, or 
concern with, or claim to, the moveable and immoveable property gifted, the deed was 
held to be an out and out gift of full rights. 

(417) -Descent of husband’s self-acquisition in a joint Hindu 

family —See Hindu Law (Impartible Estates), No. 148, supra. 

(418) -entitled only to a life-estate in her husband’s property— 

See Hindu Law (Succession), No. 384, 13 M.I.A, 373, supra. 

(419) -Eights of—in a Taluqdari Estate—See AOT I OF 1869, 

No. 27, Sup. Vol. I.A. 237, at p. 121, supra. 
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HINDU LAW (Win0W)-(C<m«int*ed). 

-1.—(Widow’s estate)—(Conc^Mifed). 

m Sunoud to widow and her heirs under Act I of 1869, S. 22 

Separate property of widow—See Act I of 1869 No 21 at 
pp. 113, 114, supra. 

(421)-Succession of—to an impartible Zemindary—See Hindu 

Law (Impartible Estates). No. 149, stipra. 

sons—Right of widow of one of 

the five sons—See Hindu Law (Wills), No. 473, 6 M.I.A. 526, infra. 

(423)— Eight of a—in Western India to inherit the propertv of the 
collateral relations of her deceased husband—See Hindu Law (Sucpf^;- 
sign)*, No. 355, 7. I. A. 212, supra. 


2.—(Co-widows). 

(424)- Act XIX of 1841, summary order uiider. A summary order 

made by a Judge under Act. No. XIX of 1841, not in a suit. 
(1867) but on an application for immediate rossession. in consequence 
of dififerences having arisen in the family giving possession in 
equal moieties to two widows, although acquiesced in by the widows, by 
each taking possession of a moiety, does not amount to a partition of the 

estate. Bhugioandeen Doobey v. Myna Baec ... 9W.R. 23 (PC) = 

2 Suther 124 = 2 Sar. 327=11 M.I.A. 487. 
For notes, see under No. 426, infra. 


(425)- Succession by two widows to their husband's estate—Devise 

by one of the widows—Survivorship. By the Hindoo law 
(1867) prevailing in Benares (the Western School) no part of the hus¬ 
band’s estate, movable or immovable, forms portion of bis 
widow's Stridhun, and she has no power to alienate the estate inherited 

from her husband, to the prejudice of his heirs, which, at her death 
devolves on them. ' 

The estate which two Hindu widows take in their husband’s pro¬ 
perty is joint. ^ 

Where a childless Hindoo dies leaving two widows surviviog thev 

succeed by inheritance to their husband's property as one estate ip 

co-parcenary, with a right of survivorship; and there can be no aliena 

tion or testamentary gift by one widow without the concurrence of the 
other. 


One of two widows died, having made a testamentary disposition 
whereby she gave the moiety of her husband's estate, which she had bean 
put lo possession of, to her father and brothers. In a suit brought by tC 
surviving widow to recover the moiety, held, that the surviving wMow 
was entitled to the share of the deceased widow. BhugieandJDooZ 
V. Myna Baee ... 9 W. R. 23 (P.c.) = 2 Suther. 124 = 2 Sar. 327 = 1 1 

M.I.A. 487. 
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HINDU LAW (WIDOW)—(Cowiinufid). 
-2,—(Co-widows)— (Coniinz/€d). 


PRIYY COUNCIL. 

NOTES.-R. Amirtolal Bose v. Rajoneekant Mitter, 15 B.L-R. 10 (P.C.) = 2 

1875 I. A. 113.—See No, 371, supra. 

-Discussed- Gajapathi Nilamani u. Gajapathi Radhamani, 1 M. 290=1 C.L.R. 

1877 97 = 4 I-&. 212.—See No. 426, infra. 

-R. Chotav Lall t>. ChuDoo Lall and others, 4 C. 744=3 C.L.R. 465=6 l.A, 

1878 15.—See No. 373, supra. 

-R. Muttu Vaduganatha Tevar k. Dorasingha Tevar, 3 M-290=8 l.A. 99.— 

1881 See No. 151, supra. 

-R. SheolochuQ Singh v. Saheb Singh, 14 C. 387 (390) = 14 l.A. 63.—Whether 

the estate is moveable or immoveable, a Hindu widow is precluded from 

1887 alienating her husband’s property, though her absoulte right to moveable 

properties has not been seriously questioned in Bombay. See 11 B. 285 
(237). See No. 432, infra. 

-F. Sri Gajapathi Radhamani v. Maharani Sri Pusapathi Alakajeswari, 16 H, 

1892 1=19 l.A. 184.—See No. 428, infra, 

-R. Venkayamma v. Venktramanamma, 25 M. 678 (686,689) = 29 l.A. 156 (P.C.), 

where it was observed that the case of two undivided brothers succeeding 

1902 to their maternal grandfather’s property was, like the case of two oo- 
widows, an exception to the general rule that, in case of obstructed inherit* 

ance, those who succeed take as tenants-in-common. 

-R. Sheo Shankar Lai v. Debi Sahai, 25 A. 468 (473) (P.C.) = 30 I. A. 202=13 

M.L-J. 330 = 5 Bom. L.R. 826=7 C.W-N. 83, where it was held, reversing 

1903 22 A. 353, that property inherited from a woman by a woman ceases to 
be Stridhanam and is not the absolute property of the latter. 


1870 


1873 


CALCUTTA. 

R. Musst. Judoobunsee v. Mussamut Asman Roer, 14 W.R. 370, where it 
was observed that there was no legal obstacle to a widow releasing her 
right of survivorship to the husband’s estate in the separate enjoyment 
of her CO- widow. 

R. Kerry Kolitaoee v. Monee Ram Kolita, 13 B.L.R. 1 = 19 W.R. 367 (F.B.). 
— Under the Bengal School, a widow who has once inherited her husband's 
estate is not liable to forfeit it by reason of her subsequent unchastity. 

•R. Chotay Lall v. Cbuunoo Lall, 22 W.R. 496 (506) = 14 B.L.R. 235.—See, 
on appeal, 4 C. 7i4 (P.C.), No. 373, supra. 

•R. Thacoor Prasad u. Baluck Ram, 12 C.L.R. 64 (79, 80). in support of the 
view that the Court admitting a review may at its discretion either 
rebear the whole case or any particular point the Court may deem fit. 

_Commented upon in Janoki Nath Mukhopadhya v- Mothuranath Mukbopadh*. 

ya. 9C. 580 (F.B.) at p. 584 = 12 C.L.R. 215.—As regards the right of 
1883 alienation by one of two co-widows succeeding to the estate of their hus¬ 
band, the law, as laid down by the Mitakshara, is different from that of 
the Dayabhaga; it was not decided by the Privy Council in 11 M.I.A. 487 that there 
could.be no partition between the co-widows binding between them during their life-time. 


1874 


1882 
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HINDU LAW {yfIDOW)-(Continwd). 

-2.~(Co.wldo W5) —IConiinued ). 

It was held in this case, which was one governed by the Dayabhaga. that, where one 
of two co-widows succeeding tr, their husband’s estate sold her interest to a stranger 
the latter may enforce a partition against the other widow in such a manner as not to 
anaot (be future rights of revereioDerSe 

R. JuUessnr Kooer v, Uggur Roy, 9 C. 725 = 12 CX.R. 460.-An estate in- 

4 BPO ^ ® siridhan and does 

1883 not, on her death, go to her own heirs but goes to the heirs of the last 
male owner. 


R. Birajun Koer v. Luchmi Narain Mahata, 10 C. 392.—There it was held 
that, under the Mithila Law, the moveables inherited by a widow from 
1884 her husband are at her absolute disposal and that she has also powers of 
absolute disposal over the profits of immoveable property iuherited by her. 


1868 


•R. Sorolah Dossee v. Bhoobun Mohun Neoghy, 15 C. 292 (304).—A wife’s 

interest in her hnsband’s estate given to her by marriage ceases upon the 

death of her husband leaving lineal heirs in the male line; such heirs 

take the whole estate ; and the share which the mother bakes on a parti 

tion among her sons she does nob bake from her husband either by inheritance or by 

way of survivorship m continuatiou of any pre-existing interest; but she takes it from 

her sons m lieu of. or by way of provision for, that maintenance for which they and 

bhair ^tates are already bound. It follows that, on her death, that share does not 

descend as If she had inherited it from her husband, but goes back to her sons from 
whom she received it. 


R. 


1903 


•R. 


Durga Nath Bramaoik y. Cbintamoni Daesi, 31 C. 214 = 8 C.W.N 11 —a 
H indu widow baa the same power and is subject to the same resbrictiona 
as regards mauagement and alienation in respect of moveables as well as 
immoveables. 

Musst. Dal Koer «. Musst. Panbae Koer, 3 C.W.N, 698.-A partition can 

be made by co-widows of their huabaud’s estate, so as to secure to each a 

separate possession and enjoyment of a share ; but such a partition must 

u Moot to effect any permanent ohange in the property to be 

divided, such as might affect tbe interests of reversioners. w uo 

—R. BaBsota K„mar . Jo^adra Nath, 3 O.L J. 93 (100) = 10 O.B.N. 236-83 

L t.!”lT n”. there oaanot he a valid te-»Dioe 

a.r, . d -nh” “r.""’ jtift hut had eubeequently 

separated. The relative value d Mitakehara aud Viramitrodaya is die 


1904 


1909 


cussed 


1006 


-R. 


1880 


•P. 


R. 


1884 


MADRAS, 

K^haperui^p. Venkabai. 2 H. 194 (195,.-There can be no compulsory 

partition ambng co-widowe so as to convert a joint, into several estate or 
to defwt the right of survivorship ; though a partition, if effected may 
be binding during their lifetime. 

B^hi Ramayy. y. Jagapathi. 8 H. 804 (322).-A Hindu widow cannot 

or waetmg moveable property inherited by her from her 
busbaodf defeat the rights of reveisionere. ^ * 

189 
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HINDU LAW (WIDOW)—(Confined). 

-2.—(Co-widows)—(CoJi^inued). 

—R, Narasimha u. Venkatadfi, 8 M. 290.—-The restriction placed on the 
18S3 vridow’s power of alienation of her husband’s estate extends to moveable 
as well as immoveable property. 

-R. Ramakkal t>. Bamasami Naickan, 22 M. 522.—Two co-widows, who in¬ 
herited their husband’s estate, divided the same between them, each 
1899 giving to the other powers of alienation over the property that fell to her 
share. One of the widows alienated her share and died. The other 
widow claimed to recover the portion alienated by the deceased on the ground that she 
was entitled to succeed to it by survivorship. Held, she could not recover, the ground 
of decision being that there is no legal obstacle to a co-widow’s releasing her right of 
survivorship in such a manner as to preclude herself from recovering from an alienee, 
after the other co-widow’s death, property given by way of partition to the latter and 
alienated by her. 


BOMBAY. 

-R, Bbasker Trimbak Acbarya v. Mahadev Bamji, 6 B.U.C, (O.C.J.) 1 (13). 

—Though the widow is possessed of powers of alienating portions of her 

1869 busbanu’s property for necessary purposes or spiritual uses, she cannot 
make a gift of the whole in Dkamu 

-R. Vijiarangam n. Lakshumau, 8 B.H.G. 244 (271).—The female heir takes 

1871 the property as Slridhan, but with limited powers of disposition. 

— fi. Jaikisondas Gopaldas v. Harkisondas Hullocbandas, 2 B. 9 (12).—Property 
got by a childless widow by gift or inheritance from her deceased husband, 

1876 passes, on her death, to bee husband’s heirs and not to her own heirs, 
except in the case of a widow who had been married to her deceased hus¬ 
band in some other than one of the four approved forms of marriage. 

-R. Narbadabai v. Mahadeo Narayan, 5 B. 99 (103).—The theory that a 

wife is co-owner with her husband in his properly, is subject to many limit- 

1880 ations, one of which is that such ownership is not one which she could 
transfer by her individual act and in which no substitution is possible. 

-R. Bulakhidas v. Keshavlal, 6 B 83 (88).—In this case it was held that, in 

those parts of the Bombay Presidency where the Mayukha prevails, 

1881 daughters take several bub absolute estates. It was observed that this 
view involves the application of the same rule to widows, and that the 

same, if applied to widows, would not be in accordance with the ruling of the Privy 
Council in 11 M.I.A. 467 and 1 M. 290- " But, as regards the devolution of the estate 

of one of two widows, the result of the two rules would not practically be diSerent. If 
the widows take a joiut estate, the surviving widow takes the undivided share of the 
other widow by right of survivorship. If they take several estates, the surviving widow 
would take the divided share of the deceased widow by right of inheritance, as her 
husband’s next heir.” 

-R. Damodar I^Iadbowjee v. Purmanandas Jeewandas, 7 B. ISS (at p. 163).—In 

this case it was observed that the decision in 11 M.I.A. 487 had been 

1883 strictly limited by the Privy Council to the cases governed by the law of 
the Benares School. It was held that, as regards moveable property be¬ 
queathed to a widow by her husband, she had absolute powers of disposition over them 
in the Presidency of Bombay, though she might have no such power in Bengal. 
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HINDU LAW (mDOW) -{Continued). 
-2.—(Co*wldows)—(Con«mw«d). 


R. Bhagitthibai v. Kahnujirav, 11 B. 285 |296. 297) (F.B.).—“ In Bombay, if 
not in other Provinces of India, a female may take by inheritance from a 
male an absolute estate as opposed to a life*estatc, and ono excluding any 
interest, of the next heirs, as such, of the propositus. 


R. Jankibai v. Sundra, 14 B. 612.—A daughter, iiiberiting from her father, 
take? an absolute estate as stridhan descendible to her own heirs, i.e., 
1890 to her daughters to the exclusion of her sons. This was a case from the 

District of Ratnagiri, where the Mitaksbara is of paramount authority 
on Hindu Law. 


-R. Harilal Harjivandas v. Pranvalavdas, 16 B. 229 (232).—Moveable property 

inherited by a Hindu widow, whether it be regarded as her stridhan or 
1891 not, passes on her death to her husband’s next heirs, if not disposed of by 
heri 

R, Bai Jamna v. Bbaishankar, 16 B. 233.—The moveable property taken by 
inheritance by a widow from her husband, or a mother from her son, is at 
1891 her absolute disposal, in the Presidency of Bombay ; but any undisposed 
of residue goes to the heirs of the last male owner as the latter’s property. 
Such undisposed of residue, therefore, will not be liable in their hands for her personal 
debts. 


-R. Gadadhar Bbat u. Chandrabbagabai, 17 B. 690 (F.B.).—See same case 

1892 under 3 M. 290, Ho. 151, supra. 

-R. Gandhi Maganlal u. Bai Jadav, 24 B. 192 (F.B.) = 1 Bom. L.R. 574 (585). 

—A paternal grandmother in Gujerat, inheriting from her maiden grand- 
1899 daughter, takes an absolute interest in the property so inherited, and 
she can dispose of the property by will. 

-R. Mahadevappa u, Basagowda, 29 B. 346=7 Bom. L.R. 268.-One of the 

two co-widows of a deceased Hindu, finding that they could not pull on 
1905 well together, passed a document bo the other, whereby she handed over 
to her co-widow the power of management of property comprised therein. 
In virtue of these powers, the second co«widow sold some of the properties to pay the 
costs of litigation- In a suit brought by the son adopted by the first widow to set aside' 
the alienation: SelH, that the second widow bad authority from the first to do any 
act necessary for the due and proper management of the property, which included pay- 
meat of the costs of litigation ; and that the sale by the second widow of a portion of 
the property on this account was, therefore, impliedly authorised by the first. 

• -R. Pandharinatb v. Govind, 32 B. 59 (6B)=9 Bom. L.R. 1309.—Under the 

1907 Mitakahara law, a Hindu widow cannot make a gift of moveables inherit¬ 
ed from her husband who died childless and intestate- 


ALLAHABAD. 

-R. Phukar Singh Ranjit Singh, 1 A. 661.—Property, inherited by a paternal 

1878 graod-mobber from her grand-son, docs nob rank as stridJtan. It devolves 
on her death not on her heirs but on the heirs of her grandson. 

-R. Balgobind v. Bamkumar, 6 A. 431 (438) =4 l.W.N. 195.—When a Hindu 

dies leaving two or mote widows him surviving, all the widows take the 
1881 estate jointly in oo-patcenary with rights of survivorship ; and the rever¬ 
sioner cannot succeed until all the widows are dead. 
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HINDU LAW (WIDOW)—(Con/inM«i). 

-2.—(Co-widows)—(Coniinwed). 

-R. Bam Pivari v. Mulchand, 7 4. 114 (117)=4 A.W.N. 282.—The estate of 

co-widows is joint and cannot be alienated by one to the prejudice of 
1884 another, even in case of necessity, except with the consent of the other 
widow or widows, 


-R. Debi Sahai V. Sbeo Sbaoker Lai. 22 A. 3S3=»20 A W.N. 100.—Property 

inherited by a female from another female is the former’s stridhan, and it 
1900 does not cease to rank as stridJuin, when it has once devolved according to 
the law of succession applicable to such property. [But see on appeal 25 
A. 468 (P.C.), noted supra.] 


-R. 

1901 


Cbiddu V. Naubat, 24 A. 67, where it was held that property allotted to 
the mother at a partition was her stridhan which would devolve on her 
own heirs. 


-F. Durga Dutb «. Gita, 8 A.L.J. 220=9 Ind. Cas. 498.—The estate of two 

widows who take their husband’s property is one estate. The right of 
1911 survivorship is so strong that the survivor takes the whole property to the 
exclusion of the daughters of the deceased widow. They are in the 
strictest sense co-parceners, and there can be no alienation of the absolute interest by 
one without the consent of the other, though there may be an alienation of the 
life-estate of one of the widows. 

ODDH. 

-R. Lai Sheopartab Bahadur v. The Allahabad Bank (Ld.), 3 O.C. 129 

(138).—Upon the authority of the Mitakshara, property inherited by a 
1899 daughter from her mother must be held to be stridhan under the Benares 
School, devolving, on the death of the daughter, upon her heirs and not 
upon the heirs of her mother. [See on appeal, 25 A. 476 {P.C.).] 

N.B.— For further notes, see under Review, No. 2, and Practice, No, 178, infra. 


(426)- Succession — Co-widows. According to the Hindu law of 

inheritance, the separate property of a person dying without 
(1877) male issue, and leaving more than one widow, is taken by all 
the widows as a joint estate for life, with rights of equal benefi* 
cial enjoyment and of survivorship. The view that, according to the cus¬ 
tom prevailing in Southern India, the senior widow by date of marriage 
succeeds in the first instance, the others inheriting in their turn as they 
survive, but being only entitled in the meantime to be maintained by the 
first, is not supported by the decisions of the Courts, nor by the sanction 
of any text-writer of paramount authority in the Madras Presidency. 
Widows who take a joint interest in the inheritance of their husband have 
no right to enforce an absolute partition of the estate between themselves. 
But where, from the conduct of one or more of their number, separate 
possession of a portion of the inheritance is the only likely means to 
secure for each peaceful enjoyment of an equal share of the benefits of the 
estate, an order for separate possession and enjoyment may be made, 
Jijoyimha Bayi Sahiba v. Kamachi Bayi Saiha, (3 M.H.O.B. 424) appro¬ 
ved. Gajapatki Nilamani V. Gajapathi Radhamani ... ... , ... 

I C.L.R. 97»i M. 290=^4 i.A. 212=3 5ar. 373»3 Suther. 447. 
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HINDU LAW (WIDOW)-(Con/inwd). 

-2.-'(Co-wlilows)— (Con«n?<fid). 

PRIVY COUNCIL. 

Notes. - R. Sci Gajapati Radhamani Garu v. Maharani Sri Pusapati 
1892 Alakajeswari, 16 M. 1 (10) = 19 I.A. 134.-See No. 428, infra. 

-R. Venkayamma v. Venkatramanamma, 25 M. 678 (687) (P.C.).—See same 

1902 case under 11 M.I.A. 487, No. 425, supra. 

CALCUTTA. 

■ Janoki Nath Mukhopadhya v. Mothucanath Mukhopadbya, 9 C. 880 

1883 (F.B.). —See same case under No. 424, supra. 

-Husat. Dal Koer v. Musst. Panbas Koer, 8 C.W.N. 693 (862j.—A widow has 

not an unqualified right to claim partition of her husband’s estate, and 

1903 such partition cannot aSeot the rights of her oo-widows or of her hus¬ 
band’s reversionary heirs. A partition, when eSected, must not work a 

permanent ohango in the property so as to affect the reversioners. 

-R. Thakurmoni Singh v. Dai Rani Koori, 33 C. 1079 (1087).—Where co¬ 
widows enter into a partition, not only of the possession but also appa- 
1906 tently of the title to their husband’s estate, a mortgage, effected by one 
of them without the consent of the other, is binding on the latter and the 
reversioners, who have accepted a gift of a portion of the property.enjoyed by the second 
widow, to the extent that the debt was incurred for legal necessity. 

-R. Christien t», Tekaitni Narbada, 9 C.L.J. 421=13G. V.N. 611=2 Ind. Can. 

641 (644).—The fact that the co-ownet who asks for partition is a life- 
1908 tenant and not an absolute owner is not a ground for refusing partition. 

Co-owners having such grants of life-estates have a right to have an ar¬ 
rangement for separate possession and enjoyment of their, respective shares, the nature 
and duration of such “separate possession and enjoyment” depending on the nature 
and duration of the interest. 

MADRAS. 

Katbaperumal t>. Venkabai, 2 H, 194.— See same case under No, 425, 
supra, ‘ 

Qurivi Reddi ti. Chionamma, 7 U. 93.—Three oo-widows succeeded to the 
estate of their deceased husband and by an arrangement between them, 
one of them was given certain properties for her use during her life. The 
widow that thus got the property alienated the same, and died. Held, 
that the alienation was invalid as against the surviving widows. 

* 

—R, Ariyaputri v. Alamelu, 11 H. 304 (308).—Two co-widows mortgaged an 
estate inherited by them from their husband. The equity of redemption 
1888 was sold in execution of a money-decree obtained against one of the 
^ widows, and purchased by the mortgagee. Held, the other widow was en¬ 

titled to redeem only one moiety of the estate on payment of a moiety of the mortgage- 
debt, as long as the widow, against whom the money-decree was passed, is alive. 

—R. Ramakkal v. Bamasami Naiokan, 22 H. 822,—See same case under 
1899 No. 424, supra. 

BOMBAY. 

1881 -BuUkhidaa t>. Keshavlal. 8 B. 83 -See same case under 

No. 434, supra. 


-P. 

1680 

-R. 

1883 
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HINDU LAW (WIDOW)—(Coniinwed). 

-2.—(Co-widows)—(Confin«<d). 

ALLAHABAD. 

-R. Balgobiod v. Ramkumar, 6 A. 431 and Ram Piyati v. Malchand, 4 

1884 A.W.N. 26=^7 Ai 114.-*-See same case under No. 425, supra. 

-R. Durga Dut v. Gita, 8 A.L.J. 220 = 9 Ind. Cas, 498.—See same case under 

1911 No. 425, supra. 

(427)- Possession of and partition between co-ioidows of estate left 

by their deceased Imshand—Attempted adoption of sister's son 
(1889) by a Brahman. Possession of fche estate left by their deceased 
husband was taken by two widows of a deceased Hindu, 
who, being childless, had before his death, adopted a son, to whom, also, 
by will, he bequeathed his estate. The adopted son died soon after the 
testator. 

Held, that the widows had a possessory title or interest in the estate, 
notwithstanding that a preferable title might exist in others through the 
deceased legatee : also, the estate, being jointly held by them, was partible, 
and that either widow might maintain a suit for partition. 

The child whom the testator had purported to adopt was bis sister’s 
SOD. If it had been necessary to determine the point, their Lordships 
would probably have had little difficulty in accepting the opinion of the 
High Court that a Brahman cannot lawfully adopt his sister’s son. 
Sundar v. Parbaii ... ... 12 A. 51 —16 I.A. 186=5 Sar. 448. 


NOTES. 

1891 


ALLAHABAD. 

-R. Chain Sukh Ram v. Patbati, 14 A. 53 (58).—A Bohra Brah¬ 
man of the northern Districts of N.W. Provinces may adopt a sister's son 
in accordance with a custom prevalent there. 


1901 


-R. ‘Bbagwan Singh v, Bhagwan Singh, 17 A. 294 (P.B.).—Adoption by one 

of the three regenerate classes of his mother's sister’s son is valid. [But 
see on appeal 21 A. 412 (P.G ) No. 9, at pp. 699, 700, supra.] 

- R, Muhammad Bakhsh v. Mana, 18 A. 334 = 16 A.W.N. 82.—A joint occu- 

1898 pancy-tenant may sue for partition of the joint occupancy-holding. 

-R. Gobind Prosad v. Mohon Lai, 24 A. 157 (189) = (1901) A.W.N. 204.—The 

interest of a person in possession of property is, unless and until the true 
owner interferes, transferable by sale, gift or will. 

■R. Sbi Gopal u. Ayesha Begam, 29 A. 52 (60, 35) = 3 A.L. J. 775 = 1906, A.W. 
N. 264.—Plaintiffs sued as heirs to recover certain property which had 
been in their deceased father’s possession without any legal title, and was 
appropriated by their brother, to the exclusion of the plaintiffs, and pur¬ 
chased by the defendants in execution of a decree against him and was in the peaceable 
possession of the defendants for less than 12 years. Held, by Knox, J., {Aikman, J. Diss.) 
that, inasmuch as the plaintiffs had never at any time been in possession of the 
property claimed by them, their suit would not lie. 


1905 
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1911 


1906 


R. 


1907 


1909 


R. 


1910 


HINDU LAW (WIDOW)—(ConlinucdJ. 

— 2.—(Co-widows)—(Continw^d). 

R. Durga Du6t u. Gita. 8 A.L.J. 220 = 9 lod. Gas. 498.-Bee same case under 
No. 425, supra. 

CALCUTTA. 

1902 -D. Shyama Charau v. Mrinmayi Debi, 31 C. 79 (82). 

Expl. Musst. Dal Koar v. Musst. Panbas Koor, 8 C.W.N. 658 (653), as a 
case where no question arose as to the right of a Hindu widow to claim 
1904 partition as against her co-widow, and which was disposed of on the foot¬ 
ing of the widows having acquired a right by possession irrespective of 
their tight by inheritance to their deceased husband’s estate. See also same case under 
No. 426, supra. 

-R. Tbakurmoni Singh ». Dai Rani Koeri, 33 C. 1079 (IO87).-S0e .same case 

under No. 426, supra. 

Balikanta Doss u. Ram Tahal Doss. 2 Ind. Gas. 670.-A partition suit is 
not maintainable between parties amongst whom there is no existing 
joint interest of any kind. 

AppI, F. F. Christien u. Tekaitni Narbada Kunwari. 9 C.L.J. 422 = 13 
C.W.N, 618 = 2 Ind. Gas. 641, the fact of a co-owner being a life-tenant 
and not an absolute owner, was no ground for refusing a partition. 

Shama Charan Roy u. Surja Kanta Acharya, 15 C.W.N. J63 = 6Ind. Gas. 
806.—A Jalfcar was attached by the Ociminal Court under S. 146 of 
the Criminal Procedure Code. The plaintiff brought this suit for reco- 
very of possession and proved undisturbed and peaceable possession for 
eleven years before the attachment, and the defendant was proved not to have been in 
possession before the Magistrate’s order ; Beld, that the plaintiS was entitled to main- 
tain the possession which he had against all but the true owner; the defendant had not 
shown himself to be the true owner, therefore, the plaintiS was entitled to a decree. 

- R. Manik Boraiv, Bam Charan Mandal. 13 C.L.J. 649 = 10 Ind. Gas 489 — 

Quare: Whether a plaintiff is entitled to a decree for recovery of’posses- 
1910 Sion on account of previous possession, in an action in ejectment not 
under 8. 9 of the Specific Belief Act. 

MADRAS. 

-Mustapha Saheb v. Bantha Pillai, 23 M. 179 (182).-A peraoD, disposasased 

by another who has no better title, is entitled to recover the property 

back by virtue of such possession notwithstandiug the fact that he had 
DO title, 

Appl. Kanni Ammal v. Ammakannu Ammal, 23 U. 504 (509). —While one of 
two daughters jointly entitled to their father’s property under Hindu Law 
1899 cannot by alienation alter the character of the daughter’s estate so far 
as concerns the right of survivorship of the other daughter or the eights 
of reversioners, she may alienate her interest in the property or have that interest taken 
and sold in execution of a decree against her. She may also, subject to the same condi 
tion, demand a partition of the property. ^ 

- R. Narayana Row v. Dharmachat, 26 M. 814 (517) =13 M.L.J. 146. Pogges- 

..««« against any one who cannot prove a better title. Bv 

1902 reason of bis possession, such person has an interest which can be sold or 
deviseda 


1899 
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HINDU LAW (WIDOW)-(Confinwed). 

-2.—(Co-widows)—(Con^iwwed). 

BOMB&T. 

— — R. Apaji Nachar Kulkarni v- Ramachandra Ravji Kulkarni, 16 B. 29 (38) 

4Q04 (*'-®*)* —Where there is joint ownership there is also the right to parti- 

1891 

IIOQ* 

-R. Hariv. Vital, 31 B. 560 (S64)=9 Bora. L.R. 1019. Under the Mitak- 

shara as well as the Mayukba, it is the right of each of the co-widows to 

1907 enjoy her husband’s estate by partition inter se and she can assign bet 
right to any one she chooses. If she has already obtained her share by 
partition, she can alienate that share. In either case, the assignment or alienation 
cannot have the validity beyond her life-time and on her death her interest goes to the 
surviving co-widow. 

OUDH. 

— -R. Wajid Khan v. Dargahi Khan, 9 O.C. 161 (162). The possessory right of 

1906 even a trespasser is heritable. 

PUNJAB. 

•-R. Abdul Hamid u. Sarbuland Khan, 137 P.L.R. 1902=78 P.R. 1902. As 

.1902 to the value of possession as evidence of title. 

(428) - Mortgage by one of iioo co-widows invalid without the con¬ 

sent of the other—Their joint interests and title by survivorship 

(1892) — Construction of mortgage-deeds. One of two co-widows 
mortgaged, without the consent of the other, part of the estate 
to which they were jointly entitled by inheritance from their deceased 
husband :— Held, upon the construction of the deeds of mortgage executed 
by her, that they were not so framed as to bind the estate iu possession 
of the surviving widow after the death of the mortgagor. But assuming 
that the deeds had been so framed, and that there bad been what would 
have been a justifying necessity for a sole widow, or co-widows jointly, to 
have mortgaged an estate which had belonged to the deceased husband (a 
state of things not decided to have existed here), such a necessity could 
not render a mortgage attempted by one co-widow binding upon the estate, 
which had decended upon the widows for their joint lives with survivor¬ 
ship between them, so as to affect the interest of the surviving widow. 
Sri Gajapati Eadhamani v. Maharani Sri Pasupathi Alakajeswari 

16 M. 1 = 19 l.A. 134 = 6 Sar. 1. 

N.B. — Bhugwandeen Doohey y. Myna Baee, 11 H.I.A. 487, followed. 

CALCUTTA. 

NOTES--D. Thakunnoni Singh o. Dai Rani Koeri, 33 0.1079 (1086). A 

mortgage executed )>y one of two co-widows is a valid mortgage and binds 

1906 the property hypothecated under it, so far as the interests of the other 
co-widow and-the reversioners are concerned, to the extent that the 
debt was incurred for legal necessity. The case in 16 M. 1 was distinguished on the 
ground that, in that case, the senior of two widows executed a mortgage not only by 
herself and without the consent, express or implied, of the junior widow, but in repudi¬ 
ation of her right as a co-widow. 



1113 


HINDU LAW (WIDOW)-(Con<intt«d). 

-2.—(Co-widows)—(Con<i>ittcd}. 

MADRAS. 

Ramaswatni Naickao, 22 M. 522.-See same case under 
1899 11 487, No. 425, suvtc^ 

-D. Kalyanasundram Pillai u. Subba Mnopaoar. U M.L.J. 139.-A mortgage 

for a necessary purpose executed by the senior widow even without the 
1902 concurrence of the junior widow will be binding upon the latter and the 
reversioner. The case in 16 M. 1 was distinguished on the ground that 
there the senior widow who executed the mortgage was disputir.g the status of the junior 

widow as a widow at all and was also contending that she was entitled only to main¬ 
tenance. 


-D. Vadali Mamidigadu v. Kotipalli Ramayya, 26 M. 334 (335).—The suit 

was brought hero during the life-time of the co-widow who made the 
1902 alienation and it wa.s held that the transaction bound her own interest 
in the property during her life-time. The case in 16 M. 1 was dis¬ 
tinguished as one where tho suit was brought on the mortgage-bond after the death 
of the co.widow who made the mortgage (i.e.) after her interest therein had ceased 


-D. 

1906 

-R. 

1907 

(129) 


(1897) 


Subbammal «. Avudaiammal. 30 M. 3 (6).—An alienation by one of two 
co-widows IS not ipso facto invalid with reference to the interest of the 
other co-widow or of other persons interested in reversion. 16 M I is 
distinguished as in 14 M.L.J. 139, supra. 

BOMBAY. 

Had r. Vital. 31 B. 560*9 Bom. L.R. 1049.-See same case under 12 A. 
51, No. 427, supra. 

Council Practice of—Concurrent judgments on fact 
—Alienation by one of two co^widows—Want of legal necessity. 
Two widows of the same husband, each having inherited her 
undivided share in the inheritance, disputed as to their rights 
therein. They then settled their dispute by a compromise, in which it 
was agreed that each had obtained absolute proprietary right in her share 
as a co-widow, and that division had been made between them. Having 
DO power by this to afifect the rights of the successor to the estate on their 
deaths, each was entitled to her share for her widow’s estate only. Upon 
a mortgage made by the elder widow before her death, the mortgagee now 
claimed, not only the interests of both the widows, and thus bo deprive 
the younger, who had survived the other, of her interest during her life 
but also claimed a charge on the estate ot inheritance in the land mort- 

competency of the elder widow to charge the estate 
of both, and to bind the reversioner, both Courts below bad decided. They 
had found that there had been no justifying necessity established by the 
evidence for the mortgage. These concurrent findings having been accept¬ 
ed by the Judicial Committee as correct in regard to the absence of neces- 
sity for the mortgage, they saw no occasion to say anything about any 
other questions as to the competency of the elder widow bo mortgage the 
whole estate m the way in which she did. Dkaram Ckand Lai v. Bkawani 

. = LA. 183=1 C.W.N. 697 = 7 Sar 249 

140 * ■ 
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HINDU LAW (WIDOW)-(Ccwiinaed). 

-2.—(Co-widows)—(ConcZadei). — 

CALCUTTA. 

Notes. -Rel. Roy Radha Kissen v. Nauratan Lall, 6 C. L. J. 490 (514).—In 

cases where the alienation of a widow is in question, it is, in order to 
1907 establish necessity, to be proved that there were no funds in the hands of 
the limited owner sufficient to meet the demands on the esate. 

-R. Sheo Lai Singh v. Goor Narain, 7 Ind. Cas. 218.—An assertion 

1910 of absolute title by a life-tenant does not constitute adverse possession 
against the reversioners. 

3.—(Widows’ rig:ht over accumulations). 

(430)- Bight of~to accumulations. Held, on the construction of 

a Will, not entitled to the share of the corpus of her deceased 
(1867) husband in a joint estate, but to the accumulations of such 
corpus. Bissonauth Chunder v. Sreemutty Bamasoondery 
Dossee ... ... ... ... 2 Sar. 344=3 12 M.I.A. 41. 

For notes, see under No. 1, at p. 694, supra. 

(' 431 )- Bindu law—Widow — Accumulations. Immoveable property 

purchased by a Hindu widow with the profits of her husband’s 
(1874) estate, there being no proof of any distinct intention on her 
part to sever such purchases from the estate and appropriate 
it to herself, held to form part of her husband’s estate. Genda Kooer v. 
Kooer Oodey Singh ... ... ... 14 B.L.R. 159 = 3 Sar. 370. 

PRIVY COUNCIL. 

Notes. -R. Isri Dut Koer v. Hansbutti Koerain, 10 C. 324 (386) (P.C.) = 

10 I-A. 150 = 13 C.L.R. 418.—-Savings from the income of a Hindu widow's 
life estate are not her slridhan ; and if she has not attempted to dispose 
of them in her life, they follow the estate. 

CALCUTTA. 

-D. Sreemutty Puddo MoneeDosse u. Dwarkanath, 25 W.R. 838 

(341). 

-R. Hunsbutti Koerain v. Isri Dut Koer, 5 C. 512 (522;. 

Anund Chundra V. Nilmony Jourdar, 9 C. 758 (760) = 12 C.L.R. 382.— 
Land purchased by a Hindu widow with savings from her life-estate and 
undisposed of by her, passes to her husband’s heirs as increment to the 
estate and not to her heirs. There is no distinction in this respect 
between the Mitakshara and the Dayabbaga. 

•-Relied on. Ramanand Singh v. Adfaan Singh, 7 Ind. Cae. 27 (29).—See same 

1910 case under 1 0. 104, No. 413, supra. 

(432)- Inheritance — Inheritance to property purchased by Hindu 

widow out of the income of her estate. When a widow, nob 
(1887) spending the income of her widow’s estate in the .property 
which belonged to her husband when living, has invested such 
savings in property held by her without making any distinction between 


1883 

1876 

1879 

-F. 

1883 
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HINDU LAW (WIDOW)—(Coniinwd), ., 

3.—(Widow's rights over accumulations)—(ConciuiledJ. 

the original estate and the after-purchases, the privia facie presumption 
is that it has been her intention to keep the estate one and entire, and 
that the after-purchases are an increment to the original estate. The author¬ 
ity upon this matter is found in Isridui Koer v. Hansbutti Koerain 
(lO 0. 324, 10 A, 150), where a widow having made no distinction be¬ 
tween the original estate and the after-purchases, the latter were held 
inalienable by her for any purpose not justifying alienation of the former. 
SheolocHun Singh v. Sakeb Singh ... u C. 387= U I.A. 63 = 5 Sar. I. 

CALCUTTA. 

NOTES.-R. Grish Cbunder Boy v, Broughton. 14 C. 861.—A widow has 

an abaoulte right to income and accumulations of her husband's estate. 
Her right to deal with them is determined by her intention. If she in¬ 
vests them in such a manner as to evidence an intention that the investment 
should go with, and form part of, the original estate, sbe can alienate the investments 
to the extent to which, and subject to the conditions under which, she may alienate 
her husband’s estate. If her investments were such as to show that she intended to 
keep them separate from the original estate, they will be at her absolute disposal and 
they will follow a course of succession different from that in which the original estate 
will pass. 

- R. Sowdamani Dassi v, Broughton, 16 C. 874, on the same point as in the 

1889 next previous case. 

Relied upon. Ramanand Singh w. Adban Singh, 7 Ind. Caa. 27.—See same 


1887 


1910 


1901 


R. 


case under No. 413, supra. 

MADRAS. 

Akkanna u. Venkayya, 23 M. 331 (358).—A widow acquired some land on 
mortgage with possession for fifty-two years, with the income from lands 
inherited by her from her husband. Alter a time, she assigned the un- 
expired portion of the mortgage-term to a third person for consideration. 
In a suit by the reversioner for recovery of the property from the widow’s assignee, there 
being no evidence leading to the inference that the widow intended bo make the acquisi- 
tion by mortgage a part of her husband’s estate : held, the reversioner could not suc¬ 
ceed, there being no presumption that the widow intended to part with such acquisition 
in favour, and for the benefit, of the reversionary heirs. 

OUDH. 

Jokha Singh n. Musammut Dulatiz. 11 O.C. 310 (318).—Where a Hindu 
widow acquires property out of the income of her late husband’s estate, 
she can alienate it, if she clearly shows her intention to keep the property 
so acquired separate from the corpus of the estate. 

4.—(Widow's power of disposition). 

Her rights of disposition over property inherited from her 


■R. 


1908 


(433) 


(1861) 


husband Escheat—Power of Government to question the alie¬ 
nations made by a widow. By the Hindu law of inheritance 
a childless widow takes as heir, but it is a special and qualified 
estate only. If there be collateral heirs of the husband, the widow cannot 
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HINDU LAW {mBOVf)—{Continued). 

—4.—(Widow’s power of disposition)— 

alienate the pi’operty, except for special purposes, such as for religious or 
charitable objects, or those acts which are supposed to conduce to the 
spiritual welfare of the husband, in which circumstances she has a larger 
power of disposition than that which she possesses for purely wordly 
purposes. To support an alienation for the latter purpose, she must show 
actual necessity. 

The restrictions imposed by the Hindu law on a widow’s power of 
alienation of her husband’s estate are inseparable from her estate, and do 
not depend on existence of heirs taking on her death. When the Crown 
takes by escheat for want of heirs, it has the same right to impeach an 
unauthorized alienation by the widow, which the heii?s of the husband, 
had there been any, would have had. The Collector of Masidipatam v. 
Cavaly Venkata Narrainappah ... ... 2 W.R. 61 P.C.= 1 Suther. 476 

Sar. 820 = 8 M.l.A, 529. 


PRIYY COUNCIL. ^ 


Notes. 

1867 

-R. 

1878 


R. Mussamut Tbakoor Daybee v. Bai Balack Bam, 10 V,R. 
(P.C.) 3 (9).—Where a gift of immoveable property belonging to her bus* 
band’s estate by a widow was held to be bad. See No. 434, in/ra. 
Doorga Persad Singh v, Doorga Kunwari, 4 C. 190 (204) (P.C.)—See 
No. 28, under Res judicata, infra. 


-R. Bajrangi Sing v. Manokaroika Bakeb Singh, 30 A. 1 (21) P.C.=3S A. 1 — 

S A.L.J. 1 = 17 H.L J. 605=6 C L.J- 766 = 9 Boro. L.R. 1348 = 12 C.W. 
N. 74=11 O.C. 78. See No. 451, infra. 


CALCUTTA. 

R, Nobin Chunder Chukkerbutty v. Issur Chunder Cbukkerbutty, 9 W.R. SOS 
(507) (F.B.) .—The interest a widow has in her husband's estate is not that 
of a tenant lor life. 


-R. Bissonath Chunder v. Radba Kristo, 11 W.R. 554 (553).—If there was 

1869 necessity to justify the alienation, the alienee acquires no more 

than the lifednterest of the widow. 


-Appl. Bajaram Tewsree v. Luchman Prasad, 12 W.R. 478 (480).—Here a 

sale of a joint family property by two brothers was sought to be set aside 
1869 by the sons of one of them and it was found that part of the consideration 
was for legal necessity. It was held that the correct principle would be 
to declare the alienee to be entitled to a charge on the property to the extent of the 
money required and taken for necessary purposes, instead of upholding the alienation 
as to a certain proportionate share of the estate. 

-R, Klabomed Asbruf v. Brijessuree Dassee, 19 W. R. 426 (427) = il B. L. R. 

118.—Making a pilgrimage to Gya to perform her husband’s sradh is a 
1873 religious purpose which would justify a widow alienating a moderate 
porcion of her husband’s estate. 
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HINDU LAW (WrDOW)-(Co»i«ntt«ei). 

- 4.—(Widow’s power of disposition)— (Con^nucd). 

-R- Doulut Koac v. Burma Deo Sahoy, 22 W. R, (Civil) 34 133) = 14 B. L. R. 

246 (Note).—In this case an unmarried daughter succeeded to the estate 
1874 of her deceased father in preference to her married sister, and after her 
death the latter was held entitled to succeed in preference to the son of the 
former and the estate which the unmarried sister took was held to be not an absolute 
estate. It was observed in this case that the restriction of the widow’s right depended 
upon general considerations which were just as applicable to the case of the daughter as 
to the case of the widow. 

Jullessur Kooer v. Uggur Roy, 9 C. 723 (729),—An estate inherited by a 
female does not become her slridhan, so as to pass it, on her death, to 
her heirs, and not to those of the last owner, from whom she inherited it. 

Ram Kawal Singh n. Ram Kisbore Das, 22 C. 506.—The spiritual bene¬ 
fit of the deceased husband, and not that of the widow, determines the 
binding character, against reversioners, of an alienation by widow of her 
deceased busband'a estate. 

-R. Musst. Dal Koer v. Musst. Panbas Koer. 8 C.W.N. 638 (662).—It is a 

settled law of the Mitakshara school as of the Dayabbaga that the widow 

1904 has only a limited estate in the property inherited from her husband, so 
that a partition between co-widows should be so made as not to afiect a 
permanent change in the property to be divided so as to affect reversionary heirs. 

- R. Harihar Ojba v. Dasaratbi Misra, 33 C. 257 (268; = 9 C. W. N. 636 = 1 C. 

L. J. 408.—A sale of immoveable property by a Hindu widow without 

1903 legal necessity is void at her death, and not simply voidable. The rever¬ 
sionary heir need not sue to set aside the document, within three years, 
before he cau recover the property. 

-R. Roy Radba Kissan v. Nauratan Lall, 6 C.L.J. 490 Per Mukherji, 

J. —Under the law of Mitakshara, the estate of a daughter is a limited and 

1907 restricted interest only, and the limitation and restriction must be taken 
to be of the same description as applicable to the case of a Hindu widow 

in an estate inherited from her husband. 

-D. Bepin Bebari Kundu v. Durga Cbaran Banerji, 38 C, 1086=8 C.L.J. 

120=12 G.W.N. 914 (917).—An alienation by a widow of her husband’s 

1908 estate with the consent of two daughters who were the next reversioners 
was held to confer only a limited interest. The case in 8 M I.A. 500 was 

distinguished on the ground that there the reversionary heirs were collaterals, i.e., male 
heirs entitled to succeed to an absolute estate of inheritance subject to the estate of the 
widow. 

-R. Sri Raja Kirtibasb Bhupati v. Secretary of State. 18 C.W.N. 300=9 Ind. 

Cas. 688 (694).—As to the binding character of office notes subjoined to the 
1910 koulnamah granted by the Board of Commissioners to certain Rajahs in 
1603. 

MADRAS. 

- R. Kamavadbani Venkata Subbaiya v. Joysa Narasingappa, 3 H.H.C. 116 

(117).—The widow’s absolute right to the fullest beneficial life interest 

1866 appears long to have been recognised. She takes as heir a proprietary 
estate in the land, absolutely for some purposes, although in some respects 
subject to special qualificatione. 


-R. 

1882 

-R. 

1895 
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HINDU LAW (WIDOW)—(Con^tnM«(^). :: 

-4.—(Widow’s power of disposition)— (Coniintied). 

-F, Kuttiammal v. Badbakrishna Aiyao, 8 M.H.C.R. 88 (91).—Where an 

alienation made by a mother, who inherited the property of her deceased 
187S adopted sod, was questioned by the sister of the deceased, and it was held 
that the mother could not give a title beyond her own life, the restriction 
on her power of alienation being inseparable from her estate. 


1881 


1885 


R. Laksbmana Hau v. Lakshmi Ammal, i U. 160 (164).—As to the powers 
possessed by a Hindu widow to alienate her husband’s estate taken by 
her by inheritance. 

R. Narsimba v. Venkatadri, 8 H. 290 (293h—The restrictions imposed on a 
widow's powers of alienation extend to movables as well as immovables 
inherited by her from her husband. 


-R. Vasudevan v. The Secretary of State for India, 11 M. 157 (165).—The 

1887 restriction on the widow’s power of alienation is absolute, and it exists 
notwithstanding the non-existence of heirs capable of impeaching it. 

-R. Lakshminarayana v. Dasu, II M. 288 (290),—The alienation, by a Hindu 

widow, of a small portion of her husband’s estate for an indispensable 
1887 religious necessity, not on her account, but on account of her deceased 
husband, is valid and binding on reversioners. 

-R. Marudamuttu Nadan v. Srinivasa Pillai, 21 M. 128 (132) (P.B.).—An 

alienation by a Hindu widow for an unjustifiable purpose is not binding 
1808 on a remoter reversioner, notwithstanding the fact that the nearest rever¬ 
sioner in existence at the date of the alienation consents to it. 


-R. Sriramulu V. Krishtnamma, 26 M. 143 (148)^12 M.L.J. 197 (200).—A 

sale made by a widow prior to adoption must be deemed good against the 

1902 adopted son for her life, if it is uot for a necessary purpose. A widow has 
an absolute right to the fullest beneficial interest in her husband’s estate 
for her life, and until adoption, she has a personal right therein transferable of her own 
free will and pleasure so as to enure for her life. 

-R. Rangappa Naick v. Kamti Naick, 31 M. 366(F.B.)=3 U.L.T. 355 = 18 H. 

1908 L.J. 309.—See same case under 19 C. 236, No. 448, injra. 

-R. Vuppuluri Tatayya v. Ramakrishnamtna, (1910) M.W.N. 222 = 6 lod. 

Cas- 240.—A gift by a widow or daughter to be valid need not be for a 

1910 spiritual necessity. It is quite enough if the gift or expenditure has 
reference to the spiritual needs of the person whose property is taken. 

BOMBAY. 

-R. Vijiarangam v. Lakshuman. 8 B.H.C. (O.C.) 244 i267).—As to the nature 

1871 of widow's estate and her powers of disposition. 

—R. Dhondo Ramcbandra v. Balkrishna Govind Nagvekar, 8 B. 190 (192)i— 
The restrictions on a Hindoo widow’s power of alienation are inseparable 

1683 from her estate, and are not dependent on the existence of heirs capable 
of taking the estate on her death. 


-R. Bbagirthibai v. Kahnujirav, 11 B. 289 (F.B.).—See same case at pp. 116, 

1886 728, 818, supra. 

-r-i-R. Lakshman Bhau Khopkar v. Radabai others, 11 B. 609 (616).—On the 

1887 same point as in 8 B. 190, supra. £ 
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HINDU LAW (WIDOW)—(Co»imu«d). 

-4.—(Widow’s power of disposition)—(Con^inu^d). 

-R. Gadadhar Bbat v. Chaadtabhagabai. 17 B. 690 (703) (F.B.).-In this case. 

it was hold that immoveable property, inherited by a widowed daughter- 
1892 in-law from her father-in-law as the latter’s heiress, is subject to the 
same restrictious, as regards alienations, as property inherited by her from 
her husband, and that moveable property does not stand on a better footing, in this 
respect, than immoveable. 

“~”R» Vinayak t'. Govind, 25 B. 129 (134).—The consent of an only reversioner 
to an alienation by a widow validates it as against the son of such 
consenting reversioner. 

Pandharinath v. Govind, 32 B. S9 (69)=9 Bom. I*. R. 1303 (1310, 1315). 
—See same case under 11 M. I. A. 139, No. 345, supra. 

Ganpat Dhaku v. Tulsiram, 13 Bom. L. R. 660 = 12 Ind. Gas. 271._The 

expenses of a pilgrimage by awidow fulfil the conditions of legal necessity, 
if the pilgrimage is for the spiritual benefit of her husband, in the perform¬ 
ance of her duty to his soul and if the expenses incurred are reasonable 
and made honestly, having regard to the estate, the status of the family and other con¬ 
siderations which it is customary for Hindus to take into account in accordance with 
their religious tenets and usages. 

ALLAHABAD. 

Puran Dai v. Jai Narain. 4 A. 482 (483) Alienations made by a Hindu 

widow for her own spiritual welfare, but not for the spiritual welfare of 
her deceased husband (i.e., the last male owner), are invalid. 

Indar Kuarv. Lalta Prasad Singh, 4 A. 532 (540)=^A. W. N. 1662 133._ 

The nature of a Hindu widow’s estate In her deceased husband s immove- 
able property, her powers of alienation generally, and her power of alie¬ 
nation in particular for purposes of litigation, discussed. 

Ramphal Rai i>. Tula Kurai, 6 A. 116 (118) (F.B.),—The alienation, by a 
Hindu widow, of property inherited by her from her husband for purposes 
other than those sanctioned by Hindu texts, is not binding on a remoter 
reversioner, notwithstanding the fact that the next immediate reveri- 
soner consents thereto. 

-R. Achhan Kuar v. Thakur Das. 17 A. 125 (138).—Alienation by a Hindu 

widow of property inherited from her husband, which may not be other- 
1898 wise lawful, may become so if made with the consent of the husband’s 
kindred, the reason being that, in the latter ease there is a presumption 
that the purpose for which the alienation is made is proper. See on the same noint 
22 C. 854 (362). ^ ’ 

—H. Balkishan Bharati «. Sat Ram Singh, (1908) A.W.N. 202.— Although a 

Hindu widow is capable of alienating a portion of her husband’s estate 

1908 for purposes supposed to conduce to bis spiritual benefit, the law will hot 

support a gift of almost the entire estate in favour of her husband’s 
spiritual preceptor. 

-R. Shaikh Abdulla ti. Ram Lai. 8 A.L.J. 1318=12 Ind. Cas- 601.—A widow 

made a gift of the estate which she bad inherited-from her husband to 
-1011 her sister’s son, with the consent of the next presumptive heir who was 
an old man and bad no prospects of succeeding to the estate; AeW that 
the gift was nob binding on those who actually succeeded to the estate on the death of 
the widow. * 


R. 


1882 


R. 


1863 


4 
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HINDU LAW (WIDOW)—(Con<in«6d). 

-4,—(Widow’s power of disposition}—(Continued), 

CENTRAL PROVINCES. 

-Appl. Mukand v. Laxman, 6 N.L.R. 46 = 5 Ind. Cas. 752.—A Hindu widow 

j{overQCd by Mitakshara Law cannot execute a will regarding any pro- 

1910 perty she inherits in the usual course from her husband or her father. 
So, the claim of a devisee of immoveable property under the will o! a 

Hindu widow, who inherited the property from her father, must fail as against her 
father’s heir or heirs in whom the testator’s rights vest at the momentof her death, 
there being no estate left upon which the will can operate. 

OUDH. 

_R. Chandi Singh w. Jangi Singh, 8 O.C. 21 (27).—Consent to a transfer by a 

widow given by some only of several persons equally interested as next 

1905 reversioners does not per $e validate the transfer ; but it is or may be evi¬ 
dence of the propriety of the transfer, and its value must depend upon 

the circumstances of the case. 

_p. Indra Bikram Singh v. Chandika Bakhsb, 14 O.C. 170 — 11 Ind. Cas. 676. 

_The legal efficacy of a consent given by reversioners to alienations made 

1911 by a widow is to bo attributed, not to the widow’s power to accelerate 
the vesting of the estate in the next reversioner, but to the fact that it 

constitutes evidence of the propriety, if not the actual necessity, of the transaction. 

PUNJAB. 

-R. Buta Singh v. Khushal Singh, 151 P.L.R. 1910 = 8 Ind. Cas. 538.—HcW 

that the plaintifis were not competent to sue for possession, as they bad no 

1910 tight to possession during the lifetime of the widow and a partial surren¬ 
der by the widow of her life estate was not valid and no right was 
validly conferred on the reversioners by the mutation in their favour. 

(434)- Powers of disposition of a —By the Hindu law, as laid down 

in the Benares or Western schools, although a widow may 

(1866) have power of disposing of movable property inherited from 
her husband, which she has not under the law of Bengal^ yet 
she is by both laws restricted from alienating any immovable property 
which she has so inherited ; and on her death the immovable property, 
and the movable, if she has not otherwise disposed of it, will pass to the 
next heirs of her deceased husband. There is no distinction with respect 
to such alienation between ancestral and acquired property. Mussumat 
Thakoor Deyhee v. Bai Baluk Bam . 10 W.R.3 (P.C.)=2 I.J.N.S. 

106 = 2 Suther, 49 = 2 Sar. 231 = 11 M.I.A. 139. 

ALLAHABAD. 

NOTES.-R. Chhiddu v. Naubat, 24 A. 67.—Property which a mother gets 

for her share in a partition between herself and her sons, after her bus- 

1901 band's death, becomes, according to the Mitakshara Law, her stridhanatn 
and, on her death, devolves on her own, and not on her husband’s, heirs. 

N.B.'-‘For further notes, see No, 345, supra. 
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HINDU LAW (WIDOW)-(Co»«nttcd). 

- 4 —(Widow’s power of disposition)—(Con/mw^d), 

(435) Bond by for debts due by husband and those borrowed by 
herself—Suit against—and her infant son. Suit on a bond 
(1869) executed by the widows of a deceased Eajah, against the 
widows and their minor son. The bond recited that it was 
for debts borrowed of the plaintiff by the deceased Eajah as weU as for 
those borrowed by themselves, and the bond drew a distinction between 
the estate of the Rajah and that of the widows. Held, that so far as the 
debts borrowed by the deceased Eajah were concerned, the bond should 
be roprded as having been executed by the widows in their capacity as 
sureties ; and so regarded, the suit failed as against the widows and the 
son, because it had not been proved that they were acquainted with the 
circumstances under which the deceased Eajah contracted the loans. 
Mahant Jayaram Gir v, Rani Sheoraj Eoer and others 

11 W.R. 41 (P.C.) = 2 B.L.R. 98 (P.C.). 

Power of—to alienate—Necessity—Reversioners. The power 


(436) 


(1869) 


of a Hindoo widow to charge or alienate her husband's estate 
is primarily confined to two special objects : either for religious 
duties or charitable donations. To entitle her to charge or 
alienate a portion of her husband’s estate to save the remainder from 
sale, there must be such a legal necessity as would be requisite to preserve 
the remainder of the estate for the next heir, and the onus of proving such 
necessity lies on a mortgagee or purchaser. 

I 

Held, upon the construction of a Hibbahnamah or testamentary deed 
of gift, by a husband in favour of his two wives, that they were mere 
trustees for management of the estate, and had no power to interrupt the 
succession in law to their husband's estate, and a sale by them of part of 
such estate, on the ground that it was necessary for the liquidation of his 
personal debts, to save the other part of the estate, in the absence of evi¬ 
dence of imperative necessity set aside. A presumptive heir has a title to 
sue to set aside such a sale. Raj Lukhee Dabea v. Gokool Ckunder 
Chowdhry ... ... ... |2 w.R. 47 (P.C.)=J B.L.R. 

57 (P.C.) = 2 Suther. 275=2 Sar. 518=13 M.I.A. 209. 

PKIYY GODNGIL. 

D, BajraDgi Siogh v. Manokarnika, 80 A. 1=12 OWN va 
=9 Bom. L.R. 1848=6 C.L.J. 766=3 M.L.T. 1=5 A.L,J. 1=86 I A 
1 = 17 M.L.J. 605 = 11 O.C. 78.-8ee No. 461. infra. 

Bhagwat Dayal Singh v. Dcbi Dayal Sahu, 85 C. 420 = 8B I X as 

18M.L.J. 100=12 C.W.N. 893=7 C.L,J. 385.-One who 

under a conveyance from a woman owning a limited interest is alwavs 

subject to the burden of proving that the alienation was justified L 

necessity, and all the more so when he takes from one whose title he alleees was adv^-.! 
to the owner. * “uverM 

141 


NOTES. 


1907 


1908 


B. 
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HINDU LAW (WIDOW)—(CoMiiwMed). 

-4.—(Widow’s power of disposition)—(CoJiiinwd). 

CALCUTTA. 

-Appr. Chowdhry Herasutollah «. Brojo Soondur) Roy, 18 W.R. 77 (81).— Id 

a suit by the sons of the reversionary heir of a Hindu ancestor to recover 

1872 property sold by his widow 50 years ago to defendant’s predecessors, the 
Court considering the lapse of time, the adequacy of the consideration, 

the due registration, etc., of the deeds, the reversionary heir’s knowledge of the alien¬ 
ation, bis conduct up to the time of his death, and the delay in bringing the suit, 
held that the defendants were entitled to a strong presumption that their predeces¬ 
sors had purchased after due inquiry, and after satisfying themselves of the legal 
necessity. 

_R. Tarucknath Sirkar v. Prosanna Kumar Ghose, 19 W.R. 48 = 10 B.L.R. 267. 

_Where it was held that the fact that a sale deed by the mother was 

1873 attested by the sons was not by itself any evidence of their having any 
interest in the property. 


-R. 

1879 

1882 


-R. 

1883 


Hunsbutti Kerain v. Ishri Dutt Koet, S C.;512 (330).—[See same case, on 
appeal, 10 C. 324 (PX.)] 

-R. Ram Ohunder Poddar t. Hari Das Sen, 9 C. 463 (468).—The 

mere fact of a person attesting a deed is no evidence in itself that he con¬ 
sented to it or knew its contents. 

Gopeenath Mookerjee v. Kally Dass Mullick, 10 C. 225.—An alienation by 
a Hindu widow, with the consent of the next reversioner, but without 
the consent of subsequent reversioners, is not binding on the latter. 


——Exp. Nobo Kishore Sarma Roy v, Hari Nath Sarma Roy, 10 C. 1102(P.B.)*“* 
According to the law obtaining in Bengal, an alienation by a Hindu 
1864 widow on the ostensible ground of legal necessity, with the consent of the 
then next reversioner, will be binding on another person not a party there¬ 
to who is the actual reversioner at the death of the widow. Priusep, J., explained 13 
M.l.A. 209 as not meaning that the consent of all the reversioners must be obtained in 

order to validate the alienation. 


_R. Hem Ohunder Sanyal v. Sarnamoyi Debi, 22 C. 354.—Though according 

to the decision last cited (10 C. 1102), the widow and the presumptive 
1894 heir, together, can deal with the last male owner’s estate absolutely for 
certain purposes, it is not competent for the widow, with the consent of 
such presumptive heir, to convert her life-interest in any portion of the estate retained 
by her into an absolute interest freed from all restraint on alienation. 

F Ohunder Dut Misser v. Bhagwat Narain, 3 C.W.N. 207.—Mere attestation 
of a deed does not necessarily import concurrence; yet, where it is shown by 
1898 other evidence that, when becoming an attesting witness, the attestor 
must have fully understood what the transaction was, his attestation may 
support the inference that he was a consenting patty. Whether attestation implies 
assent is a question of fact. 

_-R, Abinash Chandra Mazumdar v, Harinath Shaba, 32 C. 62=9 C.W-N. 25.— 

Ordinarily, only an immediate reversioner can bring a declaratory suit 
1904 that an alienation by a Hindu widow is not for legal necessity and that 
the purchase from the widow cannot be in force beyond the life-time of 
the widow. But this rule has no application where the immediate reversioner ie herself 
only the holder of a life estate. 
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HINDU LAW mm'W)-(Contmued). 

4.—(Widow’s power of disposition}—(ConfmiMd). 

R. Srinibash Daa v. Man Mohini Dasi, 3 C.L.J. 22« (229).—A Hindu re- 

AOM certain circumstances, e.g., in case of alleged waste. 

900 maintain a suit for a declaratory decree although his interest in the 

estate is, during the life-time of the widow or other female heir in 
possession, future and contiogent* 

R. Bepin Behari Kundu ». Durga Charan, 35 C. 1066 = 12 C.W.N. 914 = 8 

alienation of her husband’s estate by a Hindu widow 
1908 without legal necessity but with the consent of the next reversioners who 

* 1 - had succeeded to the estate, would themselves have been entitled 

to the limited estate of a Hindu widow, does not pass an absolute estate to the trans¬ 
feree. the consent of such reversioners, under the circumstances, not binding or affecting 
of Vri^o?" absolute estate. The alienee gets only the qualiffed estate 

R, Sankar Nath Mukerjiu. Bejoy Gopal Mukerji, 13 C.W.N. 201=8 C.L.J. 

-tana widow, after a protracted litigation 

1908 against her husband’s relations, made a sort of family arrangement with 

a view to secure a prudent and effective management of the estate. She 
granted a lease for 60 years to some of her husband’s relations and chose to become an 
annuitant. Subsequently, her principal opponents in the litigation accepted the 
arrangement by taking a sub-lease from the lessees. The yarn turned out to be benefi- 
cial 30 years after the widow died. When, under such circumstances, the reversioners 
sued to set aside the lease, it was held that the widow acted within her powers of 
management of her husband’s estate in granting the lease, and the principle of familv 
settlement applied to it and a Court of Justice, equity and good conscience ought to be 
very slow in setting aside the alienation which proved to be a beneficial arrangLent 

MADRAS. 

Marudamuthu Nadan t>. Srinivasa Pillay, 21 M. 128 (P.B.) = 8HLJ 
69.—The widow made an alienation with the consent of the nearest reverb 
sioner. The latter dying during the life-time of the widow, and the 

i, • * n sometime after, three persons, as reversionary 

heirs entitled to sucked claimed the property. One of these three was born after the 
alienation. Held, the alienation was nob binding on any of the three. 

** "• ““ (F BO-isM.L.J. 308-3 
M.L.T. 898.—When the nearest reversioners give their consent to the 
widow 8 alienatioDs bona fide and for good consideration, they are not 
ftfterwards competent to repudiate such consent* 

Bhogaraju Venkatrama o. Adapalli Seshayya, 10 M L T 17a-«Q r. 0,1 

owner i, entitled to i„„„, 

which may be intended to be beneficial but which in its character is 

riBsy * 


1898 


R. 


R. 


1908 


1911 


1881 


P. 


•R 


1887 


BOMBAY. 

^ksh^n Bhau Kbopkar u. Radhabai. Goviodrav and Bahiru 

™iid'a^h- made by a Hindu widow maybe 

valid and binding on her subsequently adopted son. it must have been nfJ! 

lor nece.it,. When not eo m,d=. the «,opted .on he. 
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HINDU LAW (WIDOW)—(Con(iniied). 

-4. — (Widow’s power of disposition)— (Conimwed). 

the alienation, because the restrictions on a Hindu widow’s power of alienation are inse¬ 
parable from her estate, irrespectively of the existence of heirs capable of taking on her 
death. The burden of proving necessity lies on the alienee- 

-R. Rangilbhai Kalyandas v. Vinayak Vishnu, 11 B. 666 (679). A purchaser 

from a Hindu widow must see that she exercises her power of sale strictly, 
or at least satisfy himself that a sufficient cause for alienation exists. 

-R. Vinayak v. Govind, 25 B. 129=^2 Bom.L.R. 820.—In this case, the widow 

made an alienation with the consent of the plaintiff’s father, who was at 

1900 that time the only reversioner entitled to succeed to the estate after the 
widow's death. Held, the plaintiff was not entitled to impeach the 
alienation, because his father’s consent validated it. 

-R. Kallianji Ranchod w. Bezanji Nussetwanji, 32 B. 912 = 10 Bom. L.R. 754, 

where it was held that consent to the terms of the deed could not be 

1908 properly inferred, where a son attested a gift-deed by the father in favour 
of the grandson, asserting that the property gifted was his self-acquisi¬ 
tion. 

ALLAH&B&D. 

-R. Ramphal Rai v. Tula Kuari, 6 A. 116 (F.B.) = 3 A.W.N. 243.—A gift bya 

Hindoo widow, who has succeeded to the separate estate of her husband 

1883 of such estate, is not valid and does not create title which cannot be im¬ 
peached by the remoter reversioner, because it has been made with the 

consent of the next reversioner. 

_R, Makundi u- Sarabsukh, 6 A. 417=4 A.W.N- i44.-A recital, in a deed, of 

the purposes for which it was executed, is. of itself, no evidence of the 
necessity for the alienation# 

_R, Waliullah Khan v. Muhammad Israrullah Khan, 10 A. 627 = 8 A.W.N. 242. 

—Where the plaint merely alleged that the plaintiffs did not sign a certain 

1888 sale-deed, and that their signatures therein were forgeries, and the District 
Judge on appeal found that the signatures were genuine but that they 
■were obtained under pressure, an issue not in the pleadings, held that the latter was a 
serious issue and should not be raised by the Judge for the parties when they had not 
raised it themselves. The case in 3 B.L.R. P-C. 57 had no reference to the signatures 
of parties to a document, but to the effect of an attestation by a witness. 

_R. Dull Singh u. Sundar Singh, 14 A. 377, on the same point as in 6 A. 116, 

1892 noted supra, 

_R. Achhan Kuar u. Thakur Das, 17 A. 125.—In order to validate an alien- 

ation by a Hindu widow of her husband’s estate, it must be for necessity, 

1895 or it must have been made with the concurrence of all her husband’s 
kindred who may be interested in disputing the transaction, so as to raise 
a presumption that the transaction is a fair one and justified by Hindu Law. 

_F. Mewa Singh v. Bhagwant Singh, 5 Ind. tas. 252.—The mere fact of a 

person attesting a deed is not in itself sufficient proof that he consented to it 

1909 or knew its contents, and does not necessarily import his assent to all the 
recitals therein. 

_R. Shaikh Abdulla v. Ram Lai, 8 A.L.J. 1318 = 12 Ind. Gas. 6 OL-S 00 same 

1911 case under No. 433, supra. 


1864 
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HINDU LAW (WIDOW)-(Con««M«d). 

4.— (Widow's power of disposition)—(Con^tniMd). 

GENTR&L PROVINCES. 

-R. Daolftt Modi V. Nand Lall. 9 C.P.L.R. 9a (98).—See same case uadet 

1899 No. 425, sujrra. 

OUDH. 

-R. Chandi Singh v. Jangi Singh. 8 O.C. 21 (27).-Se6 same case under 

1909 No. 433. wipm. 

-R. The Deputy CommissioDet of Sitapur t>. Auseri Singh, 9 O.C. 104 (106).— 

Consent by a reversioner is or may be evidence of the propriety of the 
1906 transfer, and the value of such consent depends upon the circumstances 
of the case. 

-P. IndraBekram Singh u. Chandika Bakheh, 140.C. 170=11 Ind. Cas. 676— 

1911 See same case under No. 433, supra. 


SIND. 

R. Jiwanmal w. Nihal Cband, 1 S.L.R. 196 (200).-There is some authority 
for contending that all the heirs must give their assent to the will made 

by a widow having only a widow’s estate, but it is sufficient if those 
give their assent who were likely to be interested in disputing the trans¬ 
action. 


(437)-In the absence of proof showing a legal necessity, a widow 

has no power, by Hindoo Law, to charge or mortgage the 
(1871) estate of her deceased husband so as to afiect the inheritance. 
Rao Kurun Sing v. Nawab Mahomed Fyz AU Khan 

10 B.L.R. I =2 Suther. 474= M M.I.A, 187. 

BOMBAY. 

NOTES. -R. Sakharam Sadasbiv Adhikari t>, Sitabai, 3 B. 883 (389).—ffeZd 

that the full sister and not the half-brother was entitled to succeed as heir 
to the estate of her deceased brother. 


ALLAHABAD. 

-R. Raghunath Quari ti. Munnan Misr, 20 A, 191 (193) = 18 A.W.N. 13. 

In the absence of nearer relatives, a man may be heir to his mother’s 
1897 brother as regards property which is governed by the Mitakshara law of 
inheritance. 


-R. 

1898 


CENTRAL PROVINCES. 

Daolat Modi t:- Nand Lall, 9 C.P.L.R. 93.—See same case under No. 426 
supra. ' * 


further notes, see under C.P O. (1859). at p. 297. and under Hindu 
Law, Nob. 398, 380, supra. 


(438)- Maintenarwe—Widow, sale of right, titU, and interest of— 

Execution of decree—Arrears of maintenance—Bights acquired 
(1876) by auction-purchaser. C, a Hindu, inherited from his father 
property charged, under the Mitakshara law, with the main¬ 
tenance of N, his mother. 0 dying without issue, his property passed to 
D, his widow, who allowed the maintenauce of N to fall into arrears. N 
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HINDU LAW (WIDOW)—(Coniinwerf). 

-4.—(Widow’s power of disposition)—{Confin?f«d). 

brought a suit against D personally for the amount of the arrears, and 
obtained a money*deoree, in execution of which D’s right, title, and in¬ 
terest in the property lelt by her husband were sold. Neither the decree 
nor the sale-proceedings declared the property itself to be liable for the 
debt. In a suit by the reversionary heir of C, after the death of D, to 
establish his right of inheritance to. and to recover possession of, C’s 
estate; held, that the purchaser at the execution-sale took only the widow’s 
interest, and not the absolute estate, and therefore the plaintiff was enti¬ 
tled to recover. Baijitn Doobey v. Brij BhookunLall Awusti ... 

24 W.R. 306= I C. 133 = 2 I.A. 275=3 Sar. 541=3 Suther. 207. 

’*The real question is. what was liable to be sold under the decree 


and what in fact was sold. The purchaser may have made a mistake. He may have 
thought that the Court was selling something which it did not sell, but he was informed, 
distinctly by the notidcation that the Court was selling the interest of the defendant in 
the estate, and that, besides that interest, no other interest was being sold. The plaintiff, 
having purchased the interest of the judgment-debtor, obtained a certificate of the pur¬ 
chase that whatever right, and title, the judgment-debtor had in the said property had 

ceased from the date of the sale, and had become vested in the auction purchaser ”- 

2 I.A. 275, at page 280. 

PRIVY COONCIL. 

notes._ Approved in Deendyal Lai v, JugdeepNarain Singh, 3 C. 198= 

1877 1 C.L.R. 49=4 LA. 247.-See No. 2H, supra. 

^_F. Jotendro Mohun Tagore v. Jogul Kishore, 7 C. 3S7 (380) =9 C.L.R. 87, 

8.C., on appeal, 10 C. 983 = 11 I.A. 86.—The test to be applied in detec- 

1881 mining what has passed at a sale in execution under the words “right, 
title and interest ’’ of a Hindu widow is, whether the suit was on a cause 
of action personal to the widow or one which affects the whole inheritance of the pro¬ 
perty in suit. 

_Jiban Krishna Roy v. Brojo Lai Sen, 30C.S50=30 I.A.81=7O.W.N. 

1903 425.—This is on appeal from 26 0. 235 which judgment was confirmed. 

CALCUTTA. 

—R. Sreemutty Dassi Moni Dassi u. Cbowdbry Jonmajoy, 
1 C.L.R. 431 (Note). 

—F. Radha Mohun Mundul v. Soshi Bhoosun Biswas, 3 C.L.R. 530 (833).— 
Where the decree in form is one against the widow personally and the 

1878 certificate of sale purports to pass her right, title and interest only, the 
purchaser cannot be allowed to prove that the debt, the basis of the judg¬ 
ment, was one binding on the estate. 

_R, Loki Mahto w. Aghoree Ajail Lall, 3 C. 144=4 C.L.R. 463.—Unless it 

appeared on the face of the proceedings that the judgment-debtor was 

1879 sued in his representative capacity, the purchaser in execution does not 
acquire anything more than the right, title and interest of the judgment- 

debtor in the property sold. 

—R. Ooilector of Monghyr Hutdai Natain Shahai, 3 G. 428 (438)=3 G.L.R> 

1879 112,— See same oase under No. 201, supra. . . 


1878 
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4.—(Widow’s power of disposition)—(Con^inwed). 

Ramphul Siogh v. Deg Narain Singb, 8 C. 517=»10 C.L.R. 489.-Wben a 
creditor sues the father alone for a debt contracted by him alone, and in 
execution sells the right, title, and interest of the father only, the pur¬ 
chaser does not take the son’s interest. 

Umbica Prosad Towary v. Ram Sahay Lall, 8 C. 898-10 C.L.R. 505.— 
The mere circumstance that the father alone was sued is no criterion in 
determining what was sold. It should also be enquired whether the 
father was sued in his representative capacity or not and, if not, then, 
whether the sons ate entitled to have the sale set aside qua their shares. 

— Prinoiple applied in Kristo Gobind Majumdar t». Hem Ghunder Chowdhry, 
16 C. 511.—A decree was obtained against a daughter, who inherited 
1889 her father’s estate, for arrears of rent, which accrued due since the 
father’s death and after the estate came into her possession ; the daughter 
died after decree and her sons were brought on the record in her place, and they had 
taken possession of the estate. Such estate having been proceeded against in execution, 
held, the decree was personal against the daughters, and the estate was not liable. 

R. Baroda Kanta Chattapadhya v. Jotindra Narain Roy, 22 C. 974 (980)._ 

It being found that the decree was nol personal to the widow, but one that 
1896 bound the estate in her bands, held, that what was sold in execution was 
the entire estate and not merely the life-interest of the widow. 

-P. Braja Lai Sen w. Jiban Krishna Roy, 26 C. 285.—This case is similar to 

16 C. Sll noted above, the decree being for arrears of rent that accrued 
1698 due since the death of the last male holder and after the estate vested in 
the female heir. 


-F. 

1881 

-R. 

1681 


-R. Roy Radha Kissen V. Nauratan Lai, 6 C.L.J. 490 (498).—The interest, 

which passes at a sale in execution of a decree against a Hindu widow or 
1907 a qualified proprietor similarly situated, depends ou whether the suit in 
which the sale was directed was brought against the widow as the re- 
preaentative of her husband or upon a cause of action personal to herself. It is 
important to consider the form of the suit and to consider whether the suit is framed as 
only to claim a personal decree against a limited owner or a decree which binds the 
entire inheritance. 


-R. Gitibala Dassi v. Srinatb Chandra Singh, 12 C.W.N. 769.—A sale in 

execution of a personal decree obtained against a widow on a simple bond 

1908 executed by her for legal necessity was held to be not binding on the 
interest of the reversioners. 

-Bxpl. Broja Nath Pal «. Joggeswar Bagshi, 9 C.L.J. 346Ind. Cas. 62.— 

Point similar to 6 C.L.J. 490. supra. The test is to see whether the suit 

1909 in which the sale was directed was on a cause of action personal to her- 
self or one which affected the whole inheritance of the property in suit 

If the decree is in respect of the husband’s estate and binds the reversionary heirs the 
purchaser of her tight, title, and interest in execution takes the estate absolutely ’ No 
iDferenoe can be drawn from the circumstance that the sale certificate describes the 
property sold as the right, title and ioterest of the widow. 

MADRAS. 

-Applied in Narana Maija o. Vasteva Karanta. 17 M. 208.-The decree being 

1898 • personal claim against the widow, held that the husband’s estate 

4 t. was Hot liable thereto. 

■ - • I 
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HINDU LAW (WIDOW)—(Coniinued). 

- 4 . —(Widow’s power of dispositioo)— (Continued). 

-R. Veetabadra Aiyer v. Marudaga, 1 M.W.N. 799=9 M.L.T. 235 = 8Ind. Cas. 

1910 1072.—See same case under No. 201, at p. 869, and under No« 202, 

supra. 

BOUBAT. 

-R. Lakshman Ramcbandra v. Satyabhamabai, 2 B. 494 (509).—The rela¬ 
tione out of which the right of the widow springs appear to exist as eSeot- 
1677 ively under the Law of Mitakshara as under that of the Dayabhaga. 
Her moral identity with her husband is no less complete ; her rights as a 
widow succeeding to the estate are rather more extensive under the Western than 
under the Eastern Law. 

-R. Maruti Narayau v. Lilachand, 6 B. 564 (S66).—See same case under S 

1882 C. 198 (P.C.), No. 211, supra. 

-R. Kisansingn. Moreshwar, 7 B. 91 (84).—This case follows 6 B. 564, see 

1682 under No. 211, supra. 

-R. Chatturbhooj Megbji v. Dhatamsi, 9 B. 438 (447).—See same case under 

1884 8 M.I.A. 91, No. 267, supra. 

-R. Parekh Ranchor v. Bai Vakbat, 11 B. 119 (125).—When a Hindu widow 

is sued, not personally, in her own right, as widow, but as representative 
1886 of her husband for her husband’s debt, she, no doubt, represents the 
estate ; and a sale in execution, ordinarily, in such a case, passes not 
merely her own life-interest, but the whole estate. 

— R. Bai Jamna v. Bhai Shankar, 16 B. 233 (237).—See same case under 11 
1891 M.LA. 1S9, No. 345, supra. 

-R. Davalava v. Bhimaji Dhondo, 20 B. 336 (342).—See same case under 

1895 No. 201, at p. 871. and under No. 205, supra. 

-R. Jobermal v. Eknath, 3 Bom. L.R. 322 (340).—A purchaser could not get 

1900 more than what was seized and sold in execution. 

ALLAHABAD. 

-R. Indar Kuar v. Lalta Prasad Singh, 4 A. 532—2 A.W.N- 133.—A widow's 

1882 right to deal with her husband’s estate was discussed. 

CENTRAL PROVINCES. 

-F. Mussammat Parbati Bai v. Oovinda, 2 C.P.L.R. 226 (227).—In execution 

1868 ^ personal decree against a Hindu widow, the interest of the rever¬ 

sioner cannot pass. 

-R. Nanhu v. Saligram, 15 C.P.L.R. 85 (86).—A personal decree obtained 

1902 a widow could only be executed against her personally and against 

her limited interest in her husband’s estate. 

(439)- Alienation by widow—Grounds supporting charge on the 

inheritance by a widow for her debt. In transaction such as 
(1880) the alienation by a widow of her estate of inheritance derived 
from her husband, any creditor, seeking to enforce a charge 
on such estate, is bound, at least, to show the nature of the transaction, 
and to show that, in advancing his money, he gave credit, on reason¬ 
able grounds, to an assertion that the money was wanted for one of the 
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power of disposition)—(Cojtii?tw^d). 

recognized necessities. The principle is, that the lender, although he is 
not bound to see to the application of the money, and does not lose his 
rights, if. upon bond fide inquiry, he has been deceived as to the existence 
of the necessity which he had reasonable grounds for supposing to exist, 
still 13 under an obligation to do certain things. These are to inquire into 
the necessity for the loan, and to satisfy himself, as well as he can with 
reference to the parties with whom he is dealing, that the borrower is 
acting in the particular instance for the benefit of the estate. This princi- 
^e laid do^wn in Hu7ioo7>ian Persaud Pa^iday v. Mussainat Babooee Munraj 
Koon.oaree [Q Ul.K. 393). in regard to the manager for an infant, has 
been applied also to alienations by a widow of her estate of inheritance 
and to transactions in which a father, in derogation of the rights of his 
son under the Mitakshara law. has made an alienation of ancestral family- 
estate. Kainesioar Pershad v. Bun Bahadur Singh 

6 C. 843 = 8 C.L.R. 361 =8 I.A. 8 = 4 Sar. 210. 


NOTES. 

1891 


PRIYY COUNCIL. 

•R. Rainratan Sukal r. Nandu. 19 C. 249 


Appeal, No. 117, at p. 194. supra. 


= 19 I.A. 1.—See 


CALCUTTA. 

Appl. Dayamoai Debi w. Stioibasb Kundu. 33 C. 842 (845).-A Hindu widow 

ions Tk management of her husband's estate, has not less powei 

1906 than the manager ot an infant heir, and a permanent lease granted by her 

A. nf th. . ‘•'^versioners. if it be found to be for the bene- 

fit of (06 6Btdt6 dod the r8V6rsiOD6r8. 

R. Roy Radha Kissen «. Nauratan Lali, 6 C.L.J. 490 014).-Wbere the 

1P07 T mortgagee-auction.purchaser on the one hand 

1907 who may be supposed to have personal knowledge of the transactions and 
the surroQodiog circumstances at the time they took place, and the rever. 

sioneron the other, who was an infant at the time of the transactions a^d who ha no 
personal knowledge whatever of the condition of the family when the loans are Xed 
to have been advanced, the burden of proof is upon the mortgagee to establish f f 

ity of the transactions which form the foundation of his titfe.^ ^ 


1901 


R. 


BOMBAY. 

Sakrabhai t». Maganlal, 26 B. 206(F.B.)=3 Bom L R 738 4 a k» • 

nher ted from her husband, could be recovered, after the widow-L death 
rom the reversioners, by process against the assets of the trade even 

ot 18 na)fc aAf>n«*Afl kv* M OVOlj 


though the debt IS not secured by a specific charge on the estate. 


ALLAHABAD. 

—Belled upon. Ghand^eo Singb u. Mata Prasad. 6 A.L.J. 263=31 A. 176 fP B 1 
909 ^^^=1 Ind. Cai. 479.-8eo same ease under 6 M.I.A. 398, No. 220, 
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HINDU LAW (WIDOW)—(ConiinMed). 

-4. —(Widow’s power of disposition)—(ConfinMed). 

OUDH. 

-R. Baldeo Singh V. Mussammut Rupa, 2 O.C- 258 (260).—When an estate 

devolved on a widow almost unincumbered with an ample income more 
1899 than sufficient to pay a small debt due by the husband and to defray 
the general expenses, she would not be justified by any legal necessity 
in alienating the estate, in the absence of any actual pressure such as an outstanding 
decree or impending rale for arrears of revenue. 

(440) - Sale—Sale of right, title, ayid interest of Hindu widoiv’s 

estate—Test of what passes under execution-sale of Hindu 
(1884) widow's estate. Although a Hindu widow has, for some pur¬ 
poses, only a partial or qualified right, title, and interest in the 
estate which was her husband's, yet, for other purposes, she represents an 
absolute interest therein. The question, whether, on the sale of the right, 
title, and interest of the widow in execution of a decree, the whole interest 
or inheritance in tlie family-estate does or does nob pass, depends on the 
nature of the suit in which the execution of the decree takes place. If the^ 
suit is a personal claim against the widow, then merely the widow’s limited 
estate is sold. If, on the other hand, the suit is against the widow in 
respect of the family-estate, or upon a cause not merely personal against 
her, then the whole of the inheritance passes by the execution-sale. The 
judgment which the decree has followed may be examined in order to 
determine which of these results attends the execution-sale of the widow s 
right, title and interest. The principle in Baijun Doobey v. Brij Bhookun 
hall Awasti (1 C. 133) applied. Jugal Kishore v. Jotendro Mohin Tagore. 

10 C. 985= 11 I A. 66 = 4 Sar. 553. 

CALCUTTA. 

Notes. -F. Barcda Kauta Chattapadbya v. Jatindca Narain Roy, 22 C. 

974—Where, in execution of decree obtained against the widow, not 

1895 pei’sonally, but as representing her husband’s estate, property inherited 
by the widow from her husband is sold, the estate passe.s absolutely and 
not merely the right, title and interest of the widow as such {i.e., her life-interest 
therein). 

_D. Braja Lai Sen u, Jiban Krishna Roy. 26 C. 285—A claim lor arrears of 

rent accruing due after the last male owoer’s death aud at a time when 

1898 the female heir is in possession, is a personal claim against the female heir, 
and not one against the last male owner’s estate. The ground, on which 
this case was distinguished from 10 C. 985 = 11 I. A. 66. was that, whereas, in the latter 
case the widow and the reversioners were sued for possession of immoveable property and 
mesne profits, the suit being thus one directed against the estate, in 26 C. 285, the suit 
was for arrears of rent which fell due after the last male owner’s death, the female 
heir being in enjoyment of the rents and profits, and which the female heir was bound 

personally to discharge, 

_Broja Nath Palt). Joegeswar Bakshi, 9C.L.J. 346 (353) =1 Ind. Cas. 62.— 

1909 See same case under 1 C. 133, No. 438, supra. 
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1893 


1910 


R. 


188S 


R. 


1901 


R. 


1907 


HINDU LAW (WIDOW)—(C«i(inwerf). 

-4,—(Widow's power of disposition)—(Con^mwd). 

MADRAS. 

D. Narana Maiya v. Vasteva Karanta, 17 H. 208, where, there being nothing 
to show that the decree, in execution of which the last male owner’s 
estate was sold, was on a claim directed against the widow as representing 
the estate, it was.held that it was against the widow personally and that, 
therefore, only her life interest passed. 

R. Veerabadra Aiyar v. Marudaga, 1 M.W.N. 799 = 9M.L.T. 233 = 8 lad. Cas. 

1072.-See same case under No. 201. at p. 869. and under No. 202, 
supra > 

BOMB&Y. 

Radhabai and Ramchandra Konher v. Anantrao Bhagvant Deshpande, 
9 B. 198 (218^—Even a widow, limited as her estate is, represents the 
expectant heirs in a suit directed against the property on a title not 
derived from her. 

Sakrabhai u. Maganlal, 26-B. 206 (F.B.).-See same case under 6 C. 843, 
No. 439, supra. 

OUDH. 

Birj Bhukan w. Sbeotaj Narain. 10 O.C. 159 (162).-Where a Hindu 
widow puts forward a claim in her own right adversely to the reversion¬ 
ers, she cannot be considered to represent the estate. A decree for sale 
obtained against the widow under such circumstances cannot be considered 
binding on the reversioners, and a sale, if held in execution of such a decree, should be 
considered only to pass the interest of the widow, and not that of the reversioners. 

(441) Gift Inheritance in a village community in Oudh _Wajib- 

modifying the Uitakshara law~Hindu tvidoio's vower of 

.(.888) alienation- Operation of gift by her to two donees, one of whom 
could not lake. A clause in the Wajib-ul-arz of a village in 
Oudh authorized any co parcener not haviog male issue, or his widow to 
make a gift of his share in the village to a daughter, or a daughter's son ; 
the intention apparent from this, and from a further provision as to the 
descendants of a sharer's daughter, being to modify the law otherwise 
prevailiog, wz.. the Mitakshara, and authorize the introduction of a 
daughter, or her son, and their descendants, male or female, in priority to 
brothers or nephews of the sharer. Held, that such introduction was 
authorized, and that the inheritance, where the widow liad made a 
gift of It in favour of a daughter, was transmitted to tho daughter's 
daughter, the gdt being of more than the donor would have taken as a 
widow. The gift was to the daughter and to her husband jointly. Held 
that the gilt being invalid as to the husband, the daughter took the 
whole estate given on the geoeral principle of gifts to two persons joint- 

«°‘>™ly for the benefit 

138) wht^h " t T ^ Humphrey r. Tayleur (Ambler 

138), whioh, not decoding on any peculiarity ol Buglish law was 

applicable here. Nandt Singh v. Sita Ram ' 

16 C. 677-16 l.A. 44=5 Ssr.' 309 = R. 
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HINDU LAW (WIDOW)—(Con<inu«d). 

--4.—(Widow’s power of disposition)—(Coniin^tei). 

(442)- Power of Hindu luidoro to alienate—Qualified title to alienate 

in contracting debt by manager of estate charging it in the hands 
(1390) of heir—Responsibility of lender—Rate of interest, as regards 
necessity, distinguishable. A suit was brought by a creditor 
who bad advanced money for the payment of Government revenue upon 
an estate under the management of a Hindu widow. The plaintiff’s agent 
had received rents to a certain amount from part of the estate. Reid, 
that the plaintiff ought to have taken care that this sum was applied in 
part reduction of the debt to him, and that it must be deducted from the 
amount chargeable to the estate in the hands of the reversionary heir. 
Hanoonian Persad Pandy v. Munraj Koonweree, 6 M.I.A. 393, followed. 
The widow was borrowing in a case where it was for the plaintiff to see 
whether there was actually aground of necessity for the loan. ^Though 
the loan was necessary, for her to borrow at the high rate of interest 
charged, considering the security which she gave, it was not necessary. 
The rate of interest had, therefore, been rightly reduced to twelve per cent. 
Hurro Nath Rai Okowdhri V. Randhir Singh 

18 C. 311 = 18 I. A. 1=5 Sar. 642. 


MADRAS. 

Notes. -R- Ramasami Chetti v. Mangaikarasu Nachiar, 18 M. 113.—A 

Hindu widow is entitled to mortgage her husband’s estate for debts due by 
1894 him, without being under a legal obligation to discharge the same out of 
the income of the husband's estate in her bands- Payments made by the 
widow out of the estate of her deceased husband must be appled in liquidation of his 
debt. 


-R. Veerabadra Aiyar v. Slacudaga, 9 M.L.T- 235 = 1 M.W.N. 799=8 Ind. 

Cas. 1072.—It cannot be laid down as an absolute proposition that a Hindu 
1910 widow is not entitled to agree to the payment of compound interest. It 
must depend on the exigencies of the circumstances in which a loan is 
incurred whether a provision for the payment of compound interest by a widow should 
be held to be reasonable or otherwise. 


CALCUTTA. 

-R. Heramba Chandra v. Kasi Nath Sukul, 1 C.L.J. 199(210).—An implied 

authority to agree to the payment of a particular rale of interest must 
1905 be made out in the same manner as an implied authority to raise a 
loan. 

-F. Abhiram Pal v. Mukunda Lai Dutt, 5 C.L.J. 542 (548).—It is for the 

creditor enforcing a mortgage executed by a guardian to show that the 
1907 rate of interest charged was one of necessity or of clear expediency for the 
benefit of the infant’s estate, and in the absence of proof of such necessity 
or expediency, nothing mete than the ordinary rate of interest upon loans on good 
geourity can be allowed. 
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HINDU LAW mV>OVf)-{Continued). 4^4^ 

■4.-(Widow’s power of disposition)-(Co«iin«ed). ^ 

•R. Harmonoji Narain Singh v. Ramprosad Naraiu Singh, 6 C.L.J. 462(469).— 
Although a loan by a Hindu widow may be necessary, the rate of inteteet 
at which she borrows must be proved to be necessary before interest at 
that rate will be allowed. 

Roy RadbaKissen v- Nauratan Lai, 6 C.L.J. 490 (521).—In a suit to 
enforce a mortgage by a qualified owner, the creditor, though the 
necessity for the loan is established, must, before he can enforce the 
contract ia its entirety, establish the necessity for interest at an unusual 


-R. 


1907 


rate. 


-Appl. NemaiChand Adhyau. Mir Golam Hossein, 14C.W.N. 535=37 C, 179 = 

1909 11 C.L.J. 317=3 Ind. Cas. 353.—See same case at p. 60, supra. 


(443) Hindu widow s estate. A Hindu widow can accelerate the 


succession of the heir by conveying, absolutely, her life-estate 
(1891) to him, but it is essential that she should surrender her estate, 
and that the whole estate should become at once vested. A 
Hindu widow executed an ikrarnama in favour of her daughter’s son 
then apparently the heir who would ultimately succeed, but adding that 
she would retain possession for her own life. Held, that this could not 
operate to exclude the daughter, nor after her the son of another (deceased) 
daughter, not boro at the date. Behari Lai v. Madho Lai Ahir Gayawal, 

19 C. 236= 19 I.A. 30 = 6 Sar. 88. 


N.B. 


4 I 


It was essentially necessary to withdraw her own life-estate, so that 


the whole estate should get vested at once in the grantee at p. 241. 

PRIYY COUNCIL. 

NOTES.-R. Bajrangi Singh v. Manokarnika Bakeh Singh, 30 A. 1=17 


1907 


M.L.J. 605 = 12 C.W.N. 74.—See No. 461, in/ra. 


CALCUTTA. 

R. Hem Chunder Sanyal ti. Sarnamoyi Debi, 22 C. 364.—See same caae 
1894 under No. 436, supra. 

-Rei. Roy Eadha Kissen v. Nauratan Lai, 6 C.L.J. 480 (514)-Where the 

validity of ^-charge created by a limited owner is in question, the onus is 
1907 primarily upon the lender or bis representative to show the actual exist- 
ence of a necessity or a reasonably credited inquiry into such necessity 


This 18 particularly so when the question arises between the mortgagee on the one hand 
and the infaot heir or revereiooer on the other. 

Expla PuliD Chandra Mandal v. Bolai Mandal* 38 C. 939^12 C.W Ni 837« 8 
C.L.J. 280.—A Hindu widow may validly alienate a portion of her hus- 

1908 band’s estate with the consent of the next reversioner, and the ptinoinle 
18 not restricted to the alienation of the whole of the property. 

Expt. Kanu Ram Deb v. Kaabi Chandra Sarma, 2 Ind. Caa 860 —When 
a Hindu widow surrenders a property to her then reversioner, she must 

1909 surrender her whole interest in it to bestow an absolute right to the 
reversioner; but it does not follow that she most surrender the whole 


property 
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HINDU LAW (WIDOW)—(Couiiniterf). 

-4.—(Widow’s power of disposition)—(Conimwed). 

U&DRAS. 

-F. Ragava Mudaliar v. NarayaDasamy Mudaliar, 4 H.L.J. 88 (90).—Where a 

Hindu wido;v made a testamentary disposition with the next reversioner’s 
1893 consent, it was held that it cannot confer a title to the estate on the 
devisee, especially when the widow’s intention was that the grant should 
not take effect immediately and the whole estate should not be vested in the grantee. 

-R. Kolandaya Sbolagan t). Vedamuthu Sholagan, 19 U. 837 (339).—Suit by 

a more remote reversioner for a declaration that a sale and a mortgage, 
1896 executed by a widow in favor of a stranger, with che consent of the near¬ 
est reversioner, was not binding on the estate beyond tbe life-time of the 
widow. The mortgage and tbe sale being held to be colourable and not binding on tbe 
estate, tbe alienee contended that the alienations should be upheld on the principle of 
the ruling in tbe above case (19 C 236). ffeld, the above ruling was inapplicable, 
because tbe whole estate bad not vested in the alienee and the widow's estate had not 
been completely withdrawn. 

-R. Marudamuthu Nadan v. Srinivasa Pillay, 21 M. 128 (F.B.).—See same case 

1898 under 436, supra. 

-R. Sreeramulu u. Kristamma, 26 M. 143 (154) —12 M.L.J. 197.—As to the 

right of tbe reversionary heir, whose succession is accelerated by the 
1902 widow's complete withdrawal from the husband's estate, to recover, during 
' her lifetime, property alienated by her, prior to such surrender by her. 

-R. Sriramulu Naidu v. Andalammal, 30 M. 145 (149) =17 H.L.J. 14.— 

Where a widow transfers her interest in a certain property to the next 
1607 reversioner subject to tbe condition that tbe donee should maintain tbe 
transferor and make certain other payments, the transaction does not 
amount to a withdrawal of her life-interest, so as to accelerate the succession of 
the then reversionary heir within the meaning of tbe rule laid down in 19 C. 236. 

-F. Rangappa Naick v. Kamti Naick, 31 M. 366 (370), 375, 378, 380, 382 = 

18 H.L.J. 309 = 3 H.L.T. 355 (F.B.)—Both in the case of an alienation 
1906 to a third party with tbe coosent of the reversioners and in the case of 
surrender to the reversioners, the surrender^of the alienation, to be effective, 
must comprise the whole of the limited estate. (Per White, C.J. and Sankaran 
Nair, J.) 

The decision in 19 C. 236 makes no suggestion that the reversioner’s power of 
validating alienations of a widow is derived from her power of acceleration, and that such 
power of validation can only be exercised by the reversioner in cases where the whole 
estate has been alienated, and therefore the said decision is no authority against the 
validity of a widow’s partial alienations. Per Wallis, J. 

BOMBAY. 

1900 - V- Govind, 25 B. 129.—See same case under 

No. 433, supra. 

-F. Hunsraj Morarji v. Bai Moghibai, 7 Bom. L.R. 622 (633).—A Hindu 

widow can, during her lifetime, convey the estate absolutely to him who 
1905 is tbe nearest reversioner and thereby accelerate tbe reversionary succes* 
sion. 
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HINDU LAW (WIDOW)—(Conrinwd). 

-4.—(Widow's pow«r of disposition)—(Con/i/*ued). 

-R. Pilu Appa V. Babaji Nam. II Bora. L.R. 129J {129S) = 4 Ind. Cae. S84.— 

A Hindu widow can accelerate the succession by relinquishing her own 

1909 interest to the next reversioner. But she must relinquish absolutely her 
whole interest in the entire estate, and only a partial relinquishment 

would not do. 

ALLltHABAD. 

-P. Raj Kishoce v. Durgacharan, 29 A. 71=3 A.L.J.759= .\.W.N. (1906), 272.— 

A Hindu widow can, if at all, accelerate the estate of the rever«ioneE only 

1906 by conveying absolutely and destroying her life estate. A surrender, sub¬ 
ject to the condition .of the reversioner paying maintenance to the widow, 
is not effective to vest the estate absolutely in the presumptive reversioner. 

OUDH. 

-R- Chandi Singh v. Jaogi Singh, 8 O.C. 20 (25i.—See same case under 

1905 8 M.I.A. 529, No. 433, $uprn. 

-R. The Deputy Commissioner, Sitapur v. Auseri Singh, 9 O.C. 104 (106).—Sec 

1906 same case under 13 M.I.A. 209, No. 436, supra. 

-R, Rajah Indra Bikram Singh u- Chandika Bakhsh, 14 O C. i70.-ll Ind. 

1911 Cab. 676.—See same case under No. 433, supra. 

PUNJAB. 

-R. Wazir Chaud v. Makhu, 17 P.L.R. 1902 = 17 P.R. 1902.—There cannot be 

a valid renunciation by a widow of a part of her husband’s estate in 

1901 favour of the next reversioner, which c.in give rise to a right of succession 

to the reversioner to th.at part. 

(444)- Burden of proving necessity ruhere a Hindu widow attempt.^ 

to alienate property held by her for her widow's estate. In order 
(1892) to sustain an alienation of the property held by a Hindu widow 
for her widow’s estate, it must be shown either that there 
was legal necessity for the alienation, or at least that the grantee was led, 
on reasonable grounds, to believe that there was. 

In a suit upon a mortgage of such property executed under the 
authority of a widow borrowing money, the point whether the loan was 
necessary was expressed in the issues in the form of a question, how far 
the defendant s objections, grounded on the absence of necessity, were 
tenable. This was obviously an incorrect mode of trying the suit, be¬ 
cause it assumed that it was for the defendants to show absence of 
necessity, and did not accord with the obligation upon a mortgagee, 
claiming under a widow, to prove a valid mortgage. It was sufficient 
to defeat the suit that, upon the whole case, there had been no proof of 
the lender’s having fulfilled the legal obligation to inquire and satisfy 
himself that the widow, from whom he was taking a charge upon her 
husband’s inheritance, bad a proper justification for so charging it. 
AmarnathSah V. Achan Kuar ... ... 14 a. 420= 191.a. 196= 

6 Sar. 197. 
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HINDU LAW (WIDOW)—(CWmw^d). 

4.-(Widow's power of disposition)—(Conimz^d). 

N.B. Hanooman Persaud v. Mauraj Koonwareo. 6 M-I.A. 393, referred to. 


Notes. 

1898 


PRIVY COUNCIL. 

-R. Sham Sundar Lai u. Acbhan Kunwar, 21 A. 71 = 2C.W.N.729 = 
25 I.A. 183.—See No. 449, infra- 


CALCUTTA. 

R. Roy Radha Kissen v. Nauratan Lai, 6 C.L.J. 490 (514).—See same case 
1907 under 6 C. 843, No. 439, supra. 

R. Bidubashini Dasi v. Giridhari Lai, 12 C.L.J. 115 = 3 Ind. Cas. 330.—The 
Court, when dealing with a deed alleged to have been executed by a 
1909 pardanaskin lady, must, before it gives effect to it, satisfy itself, 
first, that the deed was actually executed by her or by some person duly 
authorized by her with a full understanding of what she was about to do; secondly, 
that she bad full knowledge of the nature and effect of the transaction ; and thirdly, 
that she had independent and disinterested advise in the matter. 


BOMBAY. 

-R. Sakarabhai u. Maganlal. 26 B. 206 (213) (F.B.) = 3 Bora. L.F.738.-Sfle 

1901 same case under 6 C. 843. No. 439. supra. 

ALLAHABAD. 

-R. Achhan Kuar v. Thakur Du. 17 A. 125.-See same case'under No. 436. 

1895 supra. 

R. Ghansham Singh v. Badiyar Lai, 24 A. 547=A.W.N. (1902), 169.—The 
decision in 14 A. 420 does not suggest that there is any obligation on the 

1902 lender to ascertain that every piece of the money advanced by him is 
actually required for a legal necessity, if be acts bona fide in the matter 

and reasonably believes the existence of a legal necessity. 

-R. Inayat Singh r. Izzat-un-nissa Begam, 1 A.L.J. 435 (448) = A.W.N. (1904), 

1904 174 = 27 A . 97. 


OUOH. 

-R. Must. Bbaghana u. Barjoi Singh. 1 O.C. 30 (36).—The real exi.stenoe of a legal 

necessity is not a condition precedent to the validity of a mortgage by a 
1898 Hindu widow, if it is proved that, in advancing his money, the mort* 
gagee had given credit, on reasonable grounds, to representations that 
the money was wanted for such necessity. 


PUNJAB. 

-P. Mussumat Bishen Kout v. Phaggu Mai, 137 P.R. 1892.—The absence of 

proof that the mortgagee from a Hindu widow bad reasonably satisfied 
1892 himself that the widow was justified in creating a mortgage is in itself 
sufficient to defeat his mortgage. 

(445) 'Hindu widow s estate—Her right to dispose of accumulated 
income not made part of the inheritance—Intention of the widow 
(1892) in regard to it. The executor of the will of a Hindu testator 
made over to the widow of the latter an aggregate sum con¬ 
sisting of accumulations of income accrued during eight years from her 
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HINDU LAW (WIDOW)—(ConHnu^d). 

-4.—(Widow's power of disposition)—(Co»(twMerf). 

husband’s death, undisposed of by his will. The money was not received 
by her as a capitalized part of the inheritance, but as income that had 
been accumulated during her tenure of her widow’s estate. The w'idow 
did no act showing an intention on her part to make this sum of money, 
the greater part of which she invested in Government securities, part of 
the family inheritance for the benefit of che heirs. After the lapse of 
about twenty years she disposed of it as her own. Held, that the money 
so invested by the widow belonged to her as income derived from her 
widow’s estate, and was subject to her disposition. Saodamini Dasi v. 
The Administrator^General of Bengal ... ... 20 C. 433=^20 I.A. 

12 = 6 Sar. 272. 


MADRAS 


Notes. -R. Akkanna w. Venkanna, 25 M. 3S1 (3S8).—See same case under 

1901 No. 432, supra. 

-F. Subramanian Chetti v. Aruoachalam Cbetti, 28 M. 1 (5).—There is no 

necessary connection between the limited nature of the estate which a 
1901 widow takes in her husband's property and the interest accruiog to her 
in the income derived by her as such limited owner. Such income, 
whether formed into a fund or kept iovejted in any form, is her own property, not 
limited but absolute, exclusive and separate in every sense, and devolving as such. 


CALCUTTA. 

-D. Kamanand Singh v. Adhan Singh, 7 Ind. Cas. 27.—See same case under 

10. 104, No. 413, supra. In the PC. case, there was no husband's 
1910 estate in the hands of the lady to which the newly acquired property 
could be considered an accretion. 

OUDH. 

-R. Jokba Singh v. Musammat Dulari, 11 O.C, 310 (314, 316>.—If property 

acquired by a Hindu widow out of the income of her late husband’s estate 
1908 be treated by her as an accretion to the said estate, she cannot alienate 
it except for legal necessity ; if, on the other hand, she clearly shows her 
intention to keep the property so acquired 6ep/<,rate iwm the corpus of the estate, it may 
be regarded as an investmeot of accumulated savings over which the widow has full 
disposing power. In tbo absence of evidence as to the intention of the widow, it is 
not equitable to throw the burden of proof on a bona fide purchaser for value. Held 
also, that no presumption can be drawn from the mere fact that the property acquired 
consisted of shares of other members in the family property. 

(446) - Voluntary transfer alleged to have been made by a Hindu 

widow—Burden of proving her knowledge of her rights—Con- 
(1894) strvetion of the Pensions Act (XXIII of 1871), Ss. 3, 4— Cer¬ 
tificate to precede suit for malikana payable by Government. 
Where a voluntary transfer by a Hindu widow is alleged, the burden of 
proving that it was a free gift, made with knowledge by her of her rights, is 
on the donee. The plaintiff, widow of the only son who survived his father 
who was the owner of village-lands and other property, bad become, on her 
143 
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husband’s death without issue, entitled as his widow to the estate which he 
had inherited. But she obtained possession of only half of it. The other 
half was in the recorded possession, when this suit was brought, of the 
widow of her late husband’s younger brother, who died in bis father’s life¬ 
time. The ease which the latter widow, as defendant, now sought to make 
was that she had become entitled to a share in the estate as the result of a 
senes of transactions, by way of family arrangement, in which the two 
widows, and their mother-in-law, widow of the deceased father, had taken 
part. These included a reference to arbitration, a release, and dakhilkhanj 
m settlement-records. Hdd, that the plaintiff must succeed, in the absence 
of proof, of which the burden was on the defendant, that the plaintiff, 
when ceding half of the estate to which she was entitled, had knowledge 
of her right, as widow, to the whole, and had freely made what in effect 
was a gift. A village, part of the estate, had been made over to the 
Government by the parties, who, in consideration, received a malikana in 
perpetuity, or in other words, a grant of a portion of the revenue in lieu 
of their proprietary right. Held, that the right to the malikana was. on 
the construction of Ss. 3 and 4 of the Pensions Act (XXIII of 1871), in the 
absence of a certificate obtained under that Act, excluded from judicial 
cognizance in this suit. Deo Knar v. Man Kuar 

17 A. 1=21 I.A. 148 = 4 M.L.J. 272 = 6 Sar. 489. 

Vasudev Sada Shiv Modak v. The Collector of Ratoagiri (4 I.A 119 = 

2 B. 99} and Maharval Mohaosinghji Jeysinghji v. The Government of Bombay (8 I.A. 
77 = 5 B. 408) approved. 


NOTES. 

1894 


MADRAS. 

Andi Achen v. Kombi Achen, 18 M. 187.—A suit for malikhana, 
instituted without a certificate under the Pensions Act, was not maintain¬ 
able. 


BOMBAY. 

P. Balvant Ramachandra r. Secretary of State, 29 B. 480=7 Bom. L.R. 
497.—The provisions of the Pensions Act apply where the claim is to 
1905 recover money retained by Government, and that even when the dispute is 
between private individuals as to money payable by Government. Where, 
however, the suit relates to the holding of land and not to a grant of money or land-re¬ 
venue at all, it is immaterial to consider the nature of such grant for the purposes of the 
Pensions Act. S. 4 of the Act is silent as to suits to recover possession of land the 
revenue of which has been remitted, and cannot be construed so as to cover a suit 
to recover possession of land or to obtain a declaration of right to hold land. 

(447)- Sale hy a Hindu loidmo—Whether there versioner consented 

that she should sell the whole inheritance, or only her life-estate- 
(1895) The sale by a Hindu widow of a share in village lands, of 
which shares her husband had been proprietor, having taken 
place without justifying necessity, could extend no further than to transfer 
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her interest as a widow for life, unless the consent of the reversionary 
heir had been given to her selling the whole inheritance. The appellant’s 
case was that this consent had been given. The evidence of its having 
been given was the fact that this heir having been appointed the widow's 
mukhtiar for the purpose, had executed, on her behalf, a sale deed contain¬ 
ing words to the effect that the vendee bad become (as the English transla¬ 
tion on the record expressed it) “ absolute" owner of the share sold. This 
heir, however, received no consideration to induce him to relinquish the 
reversionary title ; and on the death of the widow, his descendant claimed 
the inheritance against the vendee’s son then in possession. Beld, that 
it bad not been made so clear that the conveyance transferred the whole 
estate of inheritance as to cause it to follow that the reversionary heir, when 
shown to have consented to the transfer by the widow, must be taken to 
have consented to a transfer by her of the whole estate of inheritance. 
Therefore, the judgment of the appellate Court below, that the transfer 
extended only to the widow’s life-estate, must be maintained. Jiiuan Singh 
v. Misri Lai ... 18 A. 146 = 23 I.A. 1 = 6 M.L.J. 47 = 6 Sar. 675. 

CALCUTTA. 

NOTES.-D, ChuDder Dutt Misser u. Bhagwat Naraiii Thakut, 3 C.W.N. 

207.—The terms of the conveyance in this case, especially taken with the 
1898 covenant for title and quiet possession as against the acts of the vendor’s 
heirs, went clearly to show that what was intended to be conveyed was 
the absolute estate and not merely the lesser interest of the limited owner. 

PUNJAB. 

-R. Tbakar Singh v. Hira Singh, 47 P.R. 1903 = 56 P.L.R. 1903.—In the 

case of a widow claiming the power to make an absolute gift of her limited 
1902 estate with the assent of the reversioners, the onus of proof rests heavily 
on the person who seeks to maintain such an alienation contrary to the 
usual custom restricting the widow’s power of alienation to the term of her life- 
tenure. 

(448) - Mortgage hy—Burden of proof—Representative of mortgagee. 

A Hindu proprietor’s heirs in possession after the death of 
(1896) bis widow, who had mortgaged part of the inheritance, were 
sued by the mortgagee’s heir, who represented him, to enforce 
the mortgage as binding on the land. There was evidence that, after the 
mortgage was executed, previous mortgages made by the widow wore paid 
off with the borrowed money ; but there was no evidence connecting any of 
those securities with a debt of the husband, or that the mortgage was made 
for a legitimate purpose. Held that, although the suit was brought by the 
representative, and not by the original mortgagee, the burden of proving 
the money to have been advanced to the widow for a purpose justified by 
legal necessity was on the plaintiff, and that it was incumbent on him to 
adduce sufficient evidence of the nature of the transaction. That general 
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1907 - K, Koy Radha Kissen v. Nauratan Lai, 6 C L.J. 490 (525). 

- F. Rebati Moban v. Ahmed Khan. 9 C.L.J. 50 = 1 Ind. Cas. 590.—A Muham¬ 
madan cannot, anv more than a Hindu, transfer or bind his chanco of 

1907 ** 

succeeding as an heir-apparent. 

—-R. Hari Kissen Bhagat v. Bajrang Sahai. 13 C.W N. 644 (547) = 1 Ind. Cas. 

434=9 C.L.J. 453-—Where a Hindu widow borrows money on mortgage 

1909 of her husband’s estate, though the transaction maybe consented to by 
the next reversioner, such consent cannot have the efiect of conferring on 
the deed a larger operation than a mortgage of the limited interest only, because the 
consent by itself is not sufficient to establish the existence of legal necessity, 

-ExpK & D. Brindaban Chandra Saha u. Sureswar Saha Paramanik, 10 

C.L.J. 263=3 Ind. Cas. 178 (180).—The judgment in 21 A. 71 = 25 I.A, 

1909 183 has in subsequent cases been treated as an authority for the proposi¬ 

tion that the interest of a Hindu reversioner expectant upon the death of 
a Hindu female cannot be validly alienated by the reversioner, and that not only can 
such a reversioner not dispose of, but also he cannot bind his expectant rights. 

MADRAS. 

-R. Rangappa Naik v. Kamti Haik. 31 U. 366 = 16 M.L.J. 309 = 3 M.L.T. 355. 

—In order to raise a presumption that an alienation by a Hindu widow or 

1908 daughter was a fair and legal one, the necessary consent of the deceased’s 
kindred to sucb an alienation must be shown to have been given with a 

knowledge of the effect of what they were doing and an intelligent intention to consent 
to such efiect. 

BOMBAY. 

-R. Sakrabai v. Maganlal, 26 B. 206 = 3 Bom. L R. 738.—A Hindu widow, 

like a manager, can. when there is necessity, borrow on the credit of the 

1901 business assets so as to make them liable even after her death. So, such 
debts as have properly been incurred by the widow on the credit of the 
business assets are recoverable after her death out of such assets as against the rever¬ 
sioners who have succeeded thereto, even in the absence of a specific charge. 

-R, Narayan w. Political Agent, Sawantwadi, 7 Boro. L.R 172.—Even in the 

case of the bead of an undivided family, the validity of a mortgage by the 

1904 manager of a family business without the concurrence of the other mem¬ 
bers of the family, or when some of these are minors, depends on the proof 
that the mortgage was necessarily entered into for some family purpose. 

R. Sbamsudin v. Abdul Hoosein, 8 Bom. L.R. 252.—It is incumbont on those 
persons who rely on deeds executed by pardanashiu ladies to establish 

1906 that tbo deeds have been read out and explained to and understood by 
those who executed them. 

-R, Sumsuddin V. Abdul, 8 Bom L.R. 781 (768)=3l B. 169 (173),—Though 

there is no direct authority that a Muhammadan cannot bind his chance 

1906 as an heir-apparent, such a view is supported by what has been said and 
decided with reference to Hindu reversioners. 

-R. Sheikh Chandu. HiraLal. 9 Bora. L.R. 1114 (1115).—Though the position 

of a Hindu widow is not by any means the same as that of the bead of an 

1907 undivided family, yet even in the latter case, where some of the members 
of the family are minors, the validity of the alienation by the manager 

depends on proof of legal necessity for it, because, “ the touchstone of the authority is 
neceseity.” 
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-R. Ganpatrao Moroji r. Vamanrao, 10 Bom. L.R. 210 (218).—A mere spes 

successionis caooot be made the object of transfer. So, anything in a 
1908 consent decree which has the effect of transferring or iiinding reversionary 
interests, is, in law, a nullity and must be disregarded. 

1908 -R. Ganapa u. Subi, 32 B. 577 (580) = 10 Bom. L.R. 927 (929). 

-R. Sitaram Pandit u. Harihar Pandit, 12 Bom. L.R. 910 = 8 Ind. Gas. 

625.—An agreement by an expectant heir with reference to property which 
1910 he hopes to get after his adoption is invalid and inoperative according to 
Hindu Law. 


ALLAHABAD. 


1904 

1905 
-F. 

1908 
-R. 


-R. Inayat Singh v. Tzzatunnissa Begam, 27 A. 97 (104) = 1 A.L.J. 

435 (442). 

-D, Musammat Sharifunnisa v. Lala ChunniLal. 2A.L J.436 (441).— 

Jagan Nath v. Dibbo, A.W.N. (1908), 284 = 6 A.L.J. 43 = 1 Ind. Gas. 
818=31 A. 53.—It is not competent to a Hindu reversioner to transfer 
or bind his reversionary interest expectant on the death of the widow. 

JIunshi Fayazul Rahuman Muhammad Usman. 2 Ind. Gas. 865.— 


The relinquishment by a Muhammadan of his chance of succession to 
1909 an estate being void both by the Muhammadan law and under the 
Transfer of Property Act, the fact.that it was incorporated iu a decree to 
which he was a party would not render the decree binding on him or his representa¬ 
tives. 


-Relied on. Hargawan Magan ti. Baijnath Das. 32 A. 88 = 7 A.L.J. 11=4 Ind. 

Gas. 144.—Tbe release by the reversioner of his contingent expectant 

1909 right in certain promissory notes was held to be invalid as amounting to a 
transfer of the chance of an heir-apparent succeeding to the property, 

within the meaning of cl. (a) of S. 6 of the Transfer of Property Act. 

-F. Rambaran Rai u, Bansu Rai, 9 Ind. Gas. 26.—HeW, that, while by the 

compromise the widow relinquished her entire estate as a Hindu widow 

1910 in the zamindori of her husband but not iu the sir, and tbe presumptive 
reversioners became its absolute owners, she remained in possession of 

the sir as a Hindu widow, and on her death, it devolved on the next reversioner. Held, 
further, that the partition of the sir during the life-time of the widow had no binding 
effect. 

CENTRAL PROVINCES. 

1904 —-R. Seth Ghasi Ram u. Mt. Binia, 1 N.L.R. 66 (68), 

OUDH. 

1905 -R. Cbandi Singh r. Jangi Singh, 8 O.C, 21 (25). 

— R. Gumani Singh v- Chakkar Singh, 8 0 G. 349.—Persons presumptively 
entitled to succeed on the death of a Hindu widow have an interest in the 

1905 property. Under S. 91 of the Transfer of Property Act, persons as 
remotely, if not more remotely, interested in the property than a rever¬ 
sioner, have a eight to redeem, and there is nothing in this contrary to the view taken 
by the Privy Council in 21 A. 71. 

- —R. Sri Govind v. Balbbaddar. 10 O.C. 277 (279).-The transfer of a merely 

1907 reversionary interest is invalid as prohibited by S. 6 of the Transfer of 
Property Act- 
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PUNJAB. 

-R. Hoti Lftl V. Mussammat Bam Piati, 9 P.L.R. 1904 = 77 P.R. 1903i 

1903 p. 17 (26). 

(450) - Alienation by widow—Mortgage taken from Hindu widow — 

Unpaid interest claimed on her deceased husband's mortgages — 
(1899) Will, Construction of. A pardanashin widow executed a 
mortgage of part of the family estate to secure payment of the 
balance of interest alleged to be due on three previous mortgages, which 
had been executed by her husband in bis lifetime. Justifying necessity 
for her to encumber was not shown, nor enquiry by the mortgagee as to 
her authority. Even if the transaction had been properly explained to 
her, as a Hindu widow she would have exceeded her powers. By his will 
her husband had declared that his widow should have full powers, but 
that, during the life of bis minor son, she should not have power to trans¬ 
fer without legal necessity ; and that she should have power to mortgage 
to pay revenue and other debts. Held, that the will conferred on her no 
greater power of alienating the family estate than she bad under the 
Hindu Law; and that, under the circumstances, the mortgage executed by 
her was invalid. Notes promising to pay interest, additional to that con¬ 
tracted for in the mortgages, had been signed by the husband, which, it 
was held, could not affect the right to redeem, being unregistered. Tika 
Ramv. The Deputy Commissioner of Bara Banki ... 26 C. 707 = 26 I.A. 

97 = 3 C.W.N. 573=1 Bom. L.R. 692 = 7Sar, 520. 

CALCUTTA. 

Notes. -R. Raja Durga Prosad Singh v. Rajendra Narain, 10 C.L.J. 670 

= 37 C. 293 = 4 lod. Cas. 713.—Aletter, addressed to a lessee by a lessor, 

1909 crmtainiag all the essentials of a lease, is inadmissible in evidence to 
prove the reduction of rent, for want of registration. 

PUNJAB. 

-R. Muhammad Umarv. Kirpal Singh, 78 P.R. 1904.—Aplaintiff should not be 

precluded from basiug bis claim upon a ground which, though not 

1904 referred to in the plaint, was clearly and in express terms put in issue at 
the very commencement of the suit. 

(451) - Widow's estate—Alienation of husband's estate without legal 

necessity — Consent of reversioners—Consent ex post facto— 
(1907) Bhale Sultan Chaltri tribe of Oudh—Custom excluding daughter 
and her issues from inheritance — Proof—General custom — Evi- 
dence o/1872), S. 48. In the absence of legal necessity, a Hindu 

widow can alienate property, to which she has succeeded on the death of 
her husband, with the consent of the nearest reversioners for the time 
being. Ordinarily, the consent of the whole body constituting the next 
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reversioners should be obtained, though there may be cases, in. which 
special circumstances may render the strict enforcement of this rule 
impossible. 

The consent of the reversioners is effective even when given after the 
execution of the deed of transfer. 

Held that the evidence, adduced in this case, proved the existence, 
amongst the Bhale Sultan Chattris in Oudu, of a general custom, exclud¬ 
ing daughters and their issues from inheritance. Bajrangi Singh v. 
Manokarnika Baksh Singh... 12 C.W.N. 74 = 9 Bom. L.R. 1348 = 6 C.L.J. 
766 = 3 M.L.T. I=5A.L.J. 1=30 A. I = 17 M.L.J. 605= 11 O.C. 78=35 I.A. 1. 

CALCUTTA. 

NOTES.-R. Pulin Chandra Mandat v. Bolai Mandal, 35 C. 939 (941) = 8 C. 

L.J. 280 = 12 C.W.N. 837.—The alienation ty a Hindu widow ofa portion 
1908 of her husband’s estate without legal necessity, but with the consent of the 
next reversioner, i? valid. 

-■ D. Bepib Behari Kundu v- Durga CharanBannerji, 35 C. 1086 = 8 C.L.J, 120= 
12 C.W.N. 914.—An alienation of her husband’s estate by a Hindu 
1908 widow without legal necessity but with the consent of the next reversion¬ 
ers, who, if they bad succeeded to the estate, would themselves have been 
entitled to the limited estate of a Hindu widow, does not pass an absolute estate to the 
transferee. 

-R. Bejoy Gopal Mukerji v. Girindranath Mukerji, 8 C L.J. 458 (465)=13 C, 

1908 W.N. 201 (207). 

-R. Hari Kissen Bhagat t). Bajrang Sahai, 13 C.W.N. 544 (S48) = l Ind. Gas. 

434 = 9 C.L.J. 453.—The doctrine of surrender upon which the validity 

1909 of sale out-and-out of the whole or any portion of the inheritance with 
the consent of all the immediate reversioners is based, cannot legitimately 

be extended to the case of a mortgage where, ex hypothesi, the widow still retains the 
ownership of the estate though subject to the liability created by the mortgage. 

-R. Durga Sundari Senw. Ram Krishna Poddar, 12 Ind. Cas. 591.—Although 

a Hindu widow can, with the consent of the next reversionary heirs, 
1911 transfer hiter vivos the estate inherited by her so as to confer an absolute 
title on the transferee, she cannot, even with their consent, bequeath the 
estate by a will so as to confer a title upon the devisee. 

MADRAS. 

-F. Bargappa Naik v- Kamti Naik. 31 M. 366 (367, 369, 371, 372, 379) =18 

H,L.J. 309 = 3 H.L T. 355.—Where the widow and the nearestreversion- 
1907 ors execute a document by which such reversioners, bona fide and in con¬ 
sideration of the widow conveying a portion of the property inherited by 
her from her husband, give up all their right to the remaining properties and consent 
to the widow dealing with such property as she chooses, the actual reversioners after 
her death, such as claim through those that gave their consent, are bound by such 
consent and are estopped from questioning alienations made by the widow subsequent to 
such agreement. 
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-R. Challa Subbiab Sastti t>. Palary Pattabhiramayya, 31 M. 446 (M7).—A coo- 

veyance by the widow, to the revorsioner, of the whole of her limited estate, 

1908 in consideration of an undertaking by the reversioner that he would 
reconvcy a portion thereof to a person named by the widow, is good. 
The entire estate vests in the reversioner and he can give a good title to a third 
patty. 

- D. Muthuveeru Mudaliar V. Vytbilinga, 5 M.L.T. 122 (124) = 19 M.L.J. 88 

= 32 M. 206.—Apart from any question of estoppel, an alienation by a 

1908 Hindu widow, with the consent of all the reversioners, of a portion only 
of the estate, is bad and inoperative as against the actual reversioners. 

In 12 C.W.N. 74, the alienation of the whole estate was effected piecemeal by the 
widow, but the alienations received the assent of the reversionary heirs, as a whole, 
after all were completed, and the decision is therefore not a direct authority in favour 
of partial alienation. Moreover, their Lordships, though they quote from the decision 
in 21 M. 128, do not suggest that they disapprove of the restriction there laid down. 

-D. Kandasami Asari v. Somaskanda Ela Nidbi, 7 H.L.T. 165 = 20 M.L.J. 

371=5 Ind. Cae* 922. - An alienation without necessity by a Hindu widow 

1910 is only voidable and not void. But an alienation by the manager of a 
Hindu family is void, if it is not for justifiable necessity and no assent 

has been given by the other members at the time of the alienation. 

-F. Kuppicr V. Kota Cbinnaramier, 9 H.L.T. 356 = 10 Ind. Cas. 421.—An 

alienation by a widow, with the consent of the next teversioner at the 

1911 time the] alienation was made, cannot be questioned by the person who 
happens to be the next reversioner at the time of the widow’s death. 

BOMBAY. 

—F. Pilu Appa V. Babaji Naru, It Bom. L.B. 1291.—The general principle, 
which prohibits a Hindu widow’s alienation of immoveable property 
‘ 1909 otherwise than for legal necessity, is relaxed in cases where the consent 

of the whole body of persons constituting the next reversion has been 
obtained. 

-R. Ramkrishna v. Tripurabai, 13 Boro. L.R. 940=12 Ind. Cas. 829.—The 

consent of the nearest reversioner is not always sufOcient in every case to 

1911 validate the alienation. In certain cases, the consent of . the nearest 
reverstoner has a double aspect of not merely raising a presumption as to 
the propriety of the alienation, bat also as creating an estoppel against persons claiming 
ander that teversioner. 

' ALLAHABAD. 

-R. Sukhram v. Udai Ram, 3 Ind. Cas. 85 (86).—The fact that a Hindu 

widow transferred a portion of her husband’s estate to her daughter with 

1909 the oonseot of the next reversioners and also at the same time trans* 
ferred another portion to the next reversioners, leads to the irresistible 

inference that the transfer to the daughter was of absolute ownership and not only of a 
life estate. 

- D. Churaman Kandu v. Ajudbia Singh, 8 Ind. Cas. 117 (119).—A plea that 

an alienation made by a Hindu widow is valid owing to the next rever- 

1909 sioner having given his consent, if not raised when a reversioner sues for a 
declaration that the alienation is invalid, cannot be raised in a subse* 
quent snit by the reversioner for possession. 

144 
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—D. Bakhtawar u. Bhagwana, 7 A L.J. 121 = 32 &. i76 = SlDd, Cas. 270.—Where 
a Hindu mother alienated her deceased son’s property by way of gift with 

1910 the consent of the next reversioner, )ield, that the transfer could be 
impeached fay the remoter reversioner. The P.G. case was a case of 

sales and not a case of gift and cannot therefore govern the present case. 

-R. Abdulla n. Ram Lai, 8 A.L.J. 1318 = 12 Ind. Gas. 601.—See same case 

1911 under 8 M.I.A. 529, No. 433, supra. 

( 452 ) - Limitation Act [X7 of 1877 ), Sch. II, Arts. 91 , Ul—Alie¬ 

nation by Hindii widoio — Lease—Snit by reversioner to recover 
(1907) possession after xoidow's death—Reversioner not bound to set 
aside alienation — Limitation — Pleading — Paper-book—Inclu¬ 
sion of irrelevant papos not objected to by respondents—Costs allowed. 
An alienation by a Hindu widow is prima facie voidable at the election of 
the reversionary heir. He may think fit to affirm it or he may at his 
pleasure treat it as a nullity without the intervention of any Court, and he 
shows his election to do the latter by commencing an action to recover 
possession of the property. There is nothing for the Court either to set 
aside or cancel as a condition precedent to the right of action of the 

reversionary heir. Bijoy Gopal Mukerji v. Krishna Mahishi Debi . 

34 C. 329 = 5 C.L J. 334= II C.W N. 424=9 Bom. L.R. 602= 17 M.L. J. 154 = 

2 AI.L.T. 133 = 4 A.L.J. 329=34 I.A. 87. 

CALCUTTA. 

NOTES.-R. Puma Chandra Chatterjee v. Dinabandhu Mukerjee, 34 C. 811 

{F.B.)=5 C.L.J. 696 = 11 C.W.N. 756-—A certificate if duly made and 

1907 filed under S. 8, Public Demands Recovery Act, has, in so far as regards 
the remedies for enforcing it, the force and effect of the decree of a Civil 
Court notwithstanding that notice may not have been served under S. 10. But the 
service of notice undoc S. 10 is a condition precedent to the validity of sale of immove¬ 
able property in execution of the certificate. 

-R. Mir Waziruddin v. Lala Deoki Nandan and Syed Golam Baree v. Lala 

Deoki Nandan, 6 C.L.J. 472.—An incumbrance or under-tenure is not ipso 

1907 facto avoided by a sale of an estate for arrears of revenue, and is only 
liable to be avoided at the option of the purchaser at such a sale, an option 
which may be exercised by the institution of a suit under S. 87, Act XI of 1859, within 
the time allowed by law or by actual ejectment by the Collector under S. 29 ; such 
ejectment, however, cannot be presumed merely because a writ has been issued by the 
Collector and must be established by evidence like any other fact. 

-R. Roy Radha Kissen v. Nauratan Lall, 6 C.L.J. 490 (523).—Where the 

widow is dispossessed by virtue of any alienation or other act of ownet- 

1907 ship of her own, her act, being efieotual for her own life, is not adverse to 
the reversioner till her death, and does not call upon him to bring any suit 
till then. Art. 141, Limitation Act, applies to a suit by a reversioner of properties 
alienated by a Hindu widow. 
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-4.—iWldow’5 power of disposition)— [Conlinued). 

R. Bejoy Gopal Mukerji «. Giriodranath Mukerji, 8 C.L-J. 438= 18 C.W.N. 
201.—If a Hindu widow made a good bargain for herself, and if that 

1908 bargain did not prejudice the position of the then reversioners, it should 
be given effect to. 

-F. Kishori Pal t. Sheikh Bhushai. 14 C.W.N. 106=3 Ind. Cas. 78.—An 

alienation by a Hindu widow, even though there may not be legal necessity 

1900 or consent of reversioners, does not become void after her death ; if it is 
not disaffirmed by the reversioner, it is capable of operation as against a 

third party. 

MADRAS. 

- - Relied upon. Kandasami Asari v. Somaskanda Ela Nidhi, 7 M.L.T. 165 = 1 
M.W.N. 380 = 20 M.L.J. 371=3 Ind. Cas. 922,—See same case under 
30 A. 1, No. 451, supra. 

-R. Padmanabbayya n. Ranga, 8 M.L.T. 110=20 M.L.J. 930 = 6 Ind. Cas. 

447.—In the case of leases, created prior to the coming into force of the 

1910 Transfer of Property Act. where a forfeiture has been incurred by the 
denial by the tenant of the landlord’s title or by breach of the conditions 
of the lease, it is not necessary that the lessor should, prior to the action for ejectment, 
do some act showing an intention to determine the lease. The institution of an action 
on the ground of forfeiture itself amounts to the manifesting of the lessor's intention 
to determine the tenancy. 

ALLAHABAD. 

—F, Nanak v. Sibba, 6 A.L.J. 723=3 Ind. Cas. 536.—Where a suit is brought 
by a Hindu reversioner entitled to possession of immoveable property on 

1909 the death of a Hindu female, art. 141. Limitation Act, 1877, applies, 
and the period commences from the date of the female’s deaths 

CENTRAL PROVINCES. 

-R. Mukundv. Laimao, 6 N.L.R.46 = 5 Ind. Ca8.732.—Theproperty inherit¬ 
ed by a Hindu female governed by the Mitakskara devolves at her death 

1910 upon the heirs of the last male holder and, failing such heirs, on the 
Grown. A devise, therefore, by the female, of such property, cannot be 

permitted to operate, there being no estate left upon which the will can operate. 

OUDH. 

R. Balabhaddac Singh v> Jawahir Singh, 11 O.C. 346.—The property of a 
minor was mortgaged by his father acting as his guardian. The mortgagee 

1008 instituted a suit on the mortgage in which the minor was represented by 
his father as guardian ad litem and obtained a decree in execution of 
which the property was sold. The minor after attaining majority brought the pre¬ 
sent suit for possession of the property sold with a deolaration that the mortgage and 
sale were not binding on him, being neither for his benefit nor for legal necessity. Held, 
that such a suit was not barred by Art. 12 or 91, Limitation Act. 

(453)-Power of a Hindu widow fco charge or alienate her husband’s 

estate for advances for the benefit of the estate—See Hindu Law 
(Escheat), No. 105, supra. 

(45i )—Bight of Crown to challenge alienation by a Hindu widow__ 

See Hindu Law (Escheat), No. 103, 8 M.I.A. 600, supra. 
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-4.—(Widow’s power of disposition)— (Condtideti). 

( 455 )-Mortgagee of widow for advances made to her for justifiable 

purposes—Right of mortgagee against Crown—Burden of Proof—See 
Hindu Law (Escheat), No. 105, 11 M.I.A. 619, supra. 

(466)-Power of, to alienate her husband’s estate—See HINDU LAW 

(Succession), No. 380, 14 M.I.A. 176, supra. 

(457)-Where a widow invests the unexpended income from her 

husband s estate on lands, these latter form an accretion to the estate 
of her husband, and, as such, they cannot be alienated by her—See, fur¬ 
ther, Declaratory Decree, No. 5, 10 I. A. 150, at p. 537, supra. 


5. (Forfeiture of estate by-). 

(458)- Unchasiit]} — Widow's estate—Effect of widow's unchastity 

in regard to estate vested in her. A widow who succeeds to 
(1880) the estate of her husband in default of male issue, whether 
she takes by inheritance or by survivorship, does not take a 
mere life-estate. The whole estate is, for the time, vested in her, though 
in some respects for only a qualified interest. She holds an estate of in¬ 
heritance to herself and the heirs of her husband ; and upon the termina¬ 
tion of that estate, the property descends to those who would have been 
the heirs of the husband if he had lived up to, and died at the moment 
of, her death. It has not been established that the estate of a widow 
forms an exception to the general rule, that the estate of a Hindu, once 
vested by succession or inheritance, is not divested by any act or incapacity 
which before succession would have formed a ground for exclusion from 
inheritance. The general rule is stated in the Viramitrodaya, ch. 8, “ On 
exclusion from inheritance,” paras. 3, 4 and 5. This work, like the Mitak- 
shara, may be referred to in Bengal in cases in regard to which the 
Dayabhaga is silent. A widow, who, not having been degraded or depriv¬ 
ed of caste, had inherited the estate of her deceased husband, held, not 
liable to forfeit that estate by reason of subsequent acta of unchastity. 
Qucere. As to the effect of her being degraded or deprived of caste for 
unchastity ? Moniram Kolita v. Keri Kolitani . 

(6 C.L.R. 322 = 5 C. 776 = 7 I.A. 115 = 4 Sar. 103 = 3 Suther. 765. 


MADRAS. 


NOTES. 

1882 


-R. Kojiyadu v. Lakshmi, 5 M. 149 (156).-The reasons which 

require chastity in the widow as the condition of her inheriting the pro¬ 
perty of her husband do not apply with equal force to a widow inheritiDg 
from her son. 


Per Innes, J- “The exact point w.as not before the Privy Council in Moniram 
Kolita v. Keri Kolitani, (5 C. 7l6=7 I.A. 115), so that the dic.tum at5 C. 787. assuming, 
as to the mother, that uncbastity would exclude, is not binding upon us.” 

-R. Sriramalu v. Kristamma, 26 M. 143 (148) =12 M.L.J, 197.—See same case 

1902 under 8 M.I.A. 629, No. 433, supra. 
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-5.—(Forfeiture of estate by-)— {Continued), 

-R. Narasimha Appa Row v. Riugayyn Appa Bow, 29 M. 437 (432) = 16 M.L.J. 

178 (239).—By the general rule of Hindu law laid down in 5 C. 776, an 
1906 ancestral estate which has become vested in a person wholly and 
absolutely, prior to adoption, is not divested by reason of the adoption. 

-R. Vedammal ti. Vedanayaga, 31 M. 100 = 18 M.L.J, 70=2 M.L.T. 533.— 

Neither degradation nor aggravated unchastity affects the proprietary 
1908 rights of the degraded or unchaste person since the passing of Act XXI 
of 1950. 

CALCUTTA. 

-R. Roma Nath alias Ramauuud Dhur Poddar v. Rajonimani Dasi, 17 C. 

674.—A Hindu widow, becoming unchaste after her husband's death and 
1890 leading an immoral life, is not entitled to any maintenance. Qumre,"— 
Whether she would be entitled to a starving maintenance, if she were 
to begin to lead a moral life ? 

-R. Bamananda v. Baikisbori Barmani, 22 C. 347.—An unchaste daughter 

1894 is, under the Bengal law, disentitled to inherit her father’s estate. 

—R. Abilakh Bbagat v. Bhekhi Mahto, 22 C. 864.—A person who has once 
succeeded to an estate cannot be divested of the same by subsequent insa* 

1899 


-R. 

1907 

-R. 

1908 


Banalata Dasi v. Manmotba Nath, 11 C.W.N. 821.—See same case under 
No. 148, at p. 810, supra. , 

Krishna Pada Dutt ti. Secretary of State, 7 C.L.J. 999 = 12 C.W.N. 493 = 
39 C. 631.—As to taking the law from the Mitaksbara wherever the 
Dayabbaga is silent. 


-R. Mahomed Musaji v. Ahmed Musaji, 18 C.L.J. 507 = 10 Ind. Cae. 439.— 

Clause (c) of S. 109 of the new C P. Code is intended to cover special cases, 
1911 such, for example, as those in which the point in dispute is not measur¬ 
able by money, though it might be of great public or private importance. 
To certify that a case is of that kind, though it is left entirely in the discretion of the 
Court, is a judicial process which cannot be performed without special exercise of that 
discretion evinced by a fitting certificate. 5 C. 776 is referred to as an example in 
which leave was refused by the Calcutta High Court and special leave was subsequently 
granted by the Privy Council. 

BOMBAY. 


-B. Vishnu Shanbhog v. Manjamma, 9 B. 108.—A decree obtained by a 

widow declaring her right to maintenance is liable to be set aside or sus- 

1884 ' pended in its operation on proof of subsequent unchastity given by her 
husband’s relatives either in a suit brought by them expressly for the 
purpose of setting aside the decree or in answer to the widow’s right to enforce her 
right.” 

-R. Yashvantrav v, Kashibai, 12 B. 26,—*'Continued continence is. under 

1887 Law, a condition precedent to a deceased co-paroeuei’s concubine 

claiming maiotenaoce.” 

-Bzpl. Bam Krishna v. Tripurabai, 10 Bom. L.B. 1029 =82 B. 88=1 lod. 

1908 0|ii. 047.—See same case at p. 708, si^ra. 
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-5.—(Forfeiture of estate by- )—{Concluded). 

ALLAHABAD. 

-R. Tulshi Ram v. Behari Lai. 12 A. 328 (341) (P.B.).—As to the value of 

1889 Viramitrodaya on matters left doubtful by the Mitakshara. 

-R. Kansillah v. Gajadhar, A.W.N. (1908), 149.—A Hindu wife, during the 

life-time of her husband, obtained a decree for maintenance against him, 
1908 and the payment of this maintenance was made a charge on a portion of 
her husband’s estate which was then in the hands of certain donees from 
him. The husband died, and the widow married again, re-marriage being permitted by 
her caste. Held, that the widow’s re-marriage did not disentitle her from recovering 
maintenance from the property of her first husband. 

CENTRAL PROVINCES. 

-R. Mukund v. Laxman, 6 N.L.R. 46 = 3 Ind. Cas. 732.—See same case under 

1910 34 0. 329, No, 452. supra. 

PUNJAB. 

-P. Mussamat Atri u. Didar Singh, 76 P.R. 1901.—A Hindu widow who had 

inherited her husband’s estate, in the absence of a special custom to the 
1901 contrary, is not liable to forfeit that estate by reason of her unchastity 
after the death of her husband. 

6.—(Maintenance of-). 

(459)- of a person unheard of for more than 12 years. Where a 

member of a joint Hindoo family, of weak mind, went on 
(1872) pilgrimage, and was not heard of for twelve years, and hia 
death, therefore, presumed, his share of the family estate, by 
the Mithila law, falls into the general estate, and his widow is entitled 
only to maintenance. Uussimat Anundee Koonwar v. Khedoo Lai, 

18 W.R. 69 = 2 5uther.591 =3 Sar. 50 = 14 M.1.A.412. 


CALCUTTA. 

Notes. -R. Devi Persad u. Gunwanti Koer, 22 C. 410.—In determining 

the amount awardable to a widow for maintenance, the Court should 
1893 consider not only the reasonable wants of a person of her position in life, 

but also the position and the means of the persons from whom the same 
is to be recovered. 


BOUBAT. 

R. Adhibai v. Cursandas Nathu, 11 B. 199.—The element for consideration, 
in fixing the amount of maintenance awardable toa widow, is the position 
1886 and status of the deceased husband and of the widow. The Court should 
enquire as to the value of the estate and consider the proportionate amount 
payable out of the income thereof for the maintenance of the widow, including not only 
the ordinary expenses of living, but also the amount which she might expend for reli¬ 
gious and other ceremonies. 

In this case, it was also held that a daughter-in-law has a claim on the self* 
acquired property of her father-in-law. which had not devolved on her husband owing 
to his death prior to his father, when suoh self-acquired property devolves on her 
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-6.—(Maintenance of- )~{Conlinited). 

deceased husband’s undivided brothers, such property becoming ancestral when it makes 
a descent and being subject to the claims to which undivided property is generally 
subject. 

-R. Gopekabai v, Dattatraya. 24 B. 386 (392).—Though the amount of main¬ 
tenance awardable to a widow does not bear any fixed ratio to the income 

1900 of the family, this circumstance together with the status and position 
of the widow will, in a large degree, guide the determination of the 
amount. 

In this case, it was also held that a suit will lie to have the amount, once decreed 
for maintenance, reduced owing to a change of circumstances, such as the deterioration 
of the property of the family not arising from any default or nogloct of the plaintiff. 

ALLAHABAD. 

-R. Daisni v, Rup Singh, 12 A. 558, where the points decided were almost 

1890 similar to those decided in 11 B. 199, noted sxipra. 

N.B.—For further notes, see under BENAUI TRANSACTIONS, No. 11 at p. 228, 
supra. 

(460)- Widotv not bound to reside in her husband’s family—Right 

of—to arrears and for future maintenance. This was a suifc for 
(1873) maiotenaDce brought by a widow against her adopted son. 

The defendant alleged, but failed to prove, that the plaintiff 
left her husband's family for unchaste and improper purposes. The plain¬ 
tiff alleged, but failed to prove, that there were causes justifying her 
leaving her husband's family. Held, that a widow does not forfeit her 
right to maintenance, simply because she leaves her husband’s family 
without justifying cause, unless it were that she leaves for unchaste or 
improper purposes, because, under the Hindu Law, she is not bound to 
reside with her husband’s family. A decree may be awarded to a widow 
for arrears of, as well as future, maintenance. Rajah Pirthee Singh v. 
Ranee Raj Kower ... 20 W.R. 21 = 12 B.L.R. 238 = Sup. I.A. 203 

Sar. 259. 


CALCUTTA. 


1882 


NOTES.-R. HemaDgini Dassi v. Nobin Cband Ghose, 8 C. 788 

(808). 


-R. AshutoBh Bannerjee v. Lukbimoni Debya, 19 C. 139(145).—Future main- 

1891 ^finance awarded by a decree when falling due can be recovered in execu¬ 
tion of that decree without further suit. 

-P. Biddbeswary Dossee v. Janardan Sarkar, 5 C.W.N. 549.—Per Harrington 

—The right to be maintained, where it exists, is not necessarily forfeit- 
1901 ed by a widow who resides away from her father-in-law’s house, so long 
as she remains chaste. If, therefore, a widowed daughter-in-law remains 
a dependent member of her husband’s family, the mere fact of her residence elsewhere 
will not disentitle her to maintenance. (See. on appeal, 6 C.W.N. 680, infra,) 
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HINDU LAW8(WIDOW)-(Con(iK7(ed). 

-6.—(Maintenance of -)— (Continued). 

-F. Mokhada Dassee v. Nando Lai Haidar, 28 C. 278=5 C.W.N. 297.—A 

jgQI widowed daughter-in-law is not bound to live in the house of her father- 
in-law. 

-F. Siddessury Dassee n. Janardan Sarkar, 29 C. 537=6 C.W.N. 530.—A 

Hindu widow is not bound to reside in her deceased husband’s family 

1902 house. She does noc forfeit her right to maintenance out of her husband’s 
estate by residing elsewhere, unless she leaves her husband’s house for the 
purpose of unchastity or for any other immoral purpose. 

MADRAS. 

-R. Mahalakshmamma v. Veukataratnamma, 6 M. 83 (85).—A Hindu widow 

1882 entitled to maintenance may have the payment thereof secured by a 
charge on part of the inheritance in the hands of the heir. 

BOMBAY. 

-R. Udaram Sitaram v. Sonkabai, 10 B.H.C.R. 483 (486).—A Hindu father- 

1873 in-law is legally bound to maintain his deceased son’s widow, notwith¬ 
standing that no property left by the son may have come into his hands. 

-D. Hooamma v, Timannabhat, 1 B. 559 (560).—A Hindu widow entitled to 

a bare or starving maintenance, under a decree made in a suit, brought 

1877 by her for maintenance against the representatives of her deceased husband, 
is not to be deprived of the benefit of that decree by the fact that she 

has since its date been leading an incontinent life. 

-R. Savitribai v, Luximibai, 2 B. 573 (619).—A son taking his father’s estate 

by inheritance is bound to provide maintenance for his father’s widow. 

1878 The obligation is a charge upon the estate, which continues as long as 
the widow remains chaste, whether she continue to live in the family of 

the heirs or not. That co-residence with the heirs is, under such circumstances, non- 
essential, has been decided frequently. 

-R. Rango Vinayak Deo v. Yamunabai, 3 B. 44 (48).—The widow of a 

co-parcener in a Hindu family is not entitled to separate maintenance in 

1878 the absence of special circumstances necessitating her withdrawal from 
the family and separate re.sidence elsewhere. 

-^R. Jivi V. Ramji, 3 B. 207 (209).—A Hindu widow has a legal right, 
irrespective of demand and refusal, to maintenance, and may recover 

1879 arrears for any period not excluded by the law of limitation applicable 
to her suit. 


1877 


1878 


1879 


-F. Kasturbai v. Shivajiram Devkurna, 3 B. 372 (375).—A Hindu widow does 

not forfeit her right to maintenance, out of the family property oharge- 
1879 able therewith, by reason of non-residence with the family of her husband, 
except such non-residence be for unchaste or immoral purposes. 

-Appr. Gokibai v. Lakhmidas Khimji, 14 B. 490 (496).—The general rule of law 

is that a Hindu widow is not bound to reside in her deceased husband’s 
1890 family house, and does not forfeit her right to maintenance out of her 
husband’s estate by going to reside elsewhere, unless she leaves her hus¬ 
band's house for the purpose of uuchastity of for any other improper purpose. It may 
be an exception to that general rule that, when a widow is directed by her husband’s 
will to reside in bis family house, or in that of her father, she is apt entitled to separate 
maintenance if she lives elsewhere. 
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-6.—(Maintenance of- )—{Continued). 

-R. Gitianna Murkundi Naik v. Honama, 18 B. 236 (237).—A Hindu widow, 

whose husband has directed that she shall be maintained in the family 
1890 home, is not entitled to maintenance, if she reside elsewhere without 
cause. 


ALLAHABAD. 



1876 



1890 


Ganga Bai t>. Sita Ram, 1 A. 170 (F.B.).—A Hindu widow is not entitled 
to claim maintenance from her hu.'tband’s relations, irrespective of the 
possession by them of any ancestral property, and solely on the ground 
of their relationship. 

Baisni V. Rupsingh, 12 A. 558 (963).—" Without entering into any 
minute discussion or consideration of the effect of 12 B.L.R. 238, etc., 
I have no doubt that whatever austerities or stringencies or ascetic rules 


may be provided for by the Hindu law for widows, they are not legal 
obligations but simply moral injunctions, such as Courts of justice cannot enforce, and 
are not required by the mandate under which we administer justice.” Per Mahmood, J. 


CENTRAL PROYINCES. 

R. Bansidbar Panda v. Mt. Daimati Pandiani, 16 C.P.L.R, 30 (81).—In a suit 
for arrears of maintenance it is incumbent on the plaintiff to prove that 
there has been such a withholding of maintenance as would amount to a 
denial of the plaintiS's right to receiye it* 


(461)- Maintenance, quantum of — Principles of determining. A 

Court of justice ought to fix the amount of maintenance award- 
(1878) able to a Hindu widow, having regard to the position and 
status of her deceased husband and of herself, and also 
having regard to the value of the deceased husband’s estate in the hands 
-of the heir. In fixing the amount payable to a widow, the Court ought 
to take into its consideration, not only the ordinary expenses of living, 
but also that which she might reasonably be expected to expend for reli¬ 
gious and other duties incident to the station in life in which she is placed. 
A Court is not justified in reducing the amount of maintenance which it 
might, otherwise, have awarded, simply because the widow improperly 
defends a suit, which she ought not to have done. Sreemutty Nittokisoree 
Dossee v.,Togendso Nutto Mullick . siacb 

3 Sar. 792 = Bald. 159=3 Suther. SOS. 

CALCUTTA. 


NOTES. 


1699 


R 


-R. Devi Persad t>. Guuwauti Koer, 22 C. «10.-In determinine 

the apiount of mamtonance. the Court should take into consideration 
not only the reasonable wants o| a person in her position of life but also 
the means of the family of her husband. 

Promotho Nath v. Srimati Nageodtabala, 12 C.W.N. 808=8 C.L.J. 489 
-Per Coze. J.-A Hindu husband has not the right to reduce the amount 
of a chaste widow’s maintenance below the proper provision. That 
vision has to be calculated on (a) the value of the estate and (b) fhl 
poeltion and statoe of the deceased hnaband and the widow. In calculating the aihcuflt 
146 


1908 
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-6.—(Maintenance of — )—(Concluded). 

due on the second consideration, great weight should be attached to a statement in the 
husband’s will, not as being a legal limitation o£ the widow’s right, but as evidence as 
to what a lady in the position of his widow should need. 


BOMBAY. 

-R. Adhibai v. Cursandas, 11 B. 199 (209).—See same case under 18 W.E. 

1886 69, No. 459, supra. 

-B. Gopikabai tj. Dattatraya, 24 B. 386 = 2 Bom. L.R. 191. The right of 

maintenance of a Hindu widow is not dependent on mere relationship, 

1900 but on the existence, in the hands of her husband’s heirs, of the ancestral 
property in which he might have claimed a share. The amount of 
maintenance to which a widow is entitled does not bear any fixed ratio to the means of 
the family, but this latter circumstance must govern the amount to a large degree, 
along with the consideration of the sfafus and position of the widow in the family. 


ALLAHABAD. 


_R. Baisni v. Rup Singh. 12 A. 558 = 10 A.W.N. 112.-See same case under 

1890 No, 469, supra. 

(402)_Right of a-for maiotenance after partition amongst sons 

—Shares of a sten-son not chargeable with maintenance of step-mother— 
See Hindu Law'(Maintenance), No. 243, supra. 


(463) 

(1872) 

Singh... 


7,_ (Widow’s representative capacity). 

_ Decree against widoio in a suit by judgment-creditor of her 

deceased husband, Effect of.—Held, to be only in her repre¬ 
sentative capacity of her husband’s estate. The General 
Manager of the Raj Durbkunga v. Maharajah Coomar Ramaput 

... 17W.R. 459 = 10 B.L R. 294 = 2 Suther. 575 

• • • • • * 

= 3Sar. 117=14M.I.A. 605. 


For notes, see under EXECUTION OF DECREE. No. 5, at pp. 629-632, supra, ■ 

( 404 )_Besjudicata— Representation of the estate of a Hindu talug- 

dar by his widow in a suit for the succession—Oudh Taluq- 
(1884) dars’ Relief Act (I of lSG9)—Oudh Taluqdars’ Relief Act 
(XXIV of 1870), S. 25. Issues, substantially the same as 
those raised in the present suit, relating to the succession to a taluqdari 
estate, bad been decided in a former suit, in which an order of Her 
Majesty in Council declared who had the right to succeed. Held that 
a claimant, whose interest was such as would vest in him only upon the 
death of the widow of the last taluqdar, was bound by the order so made, 
on the ground that be was privy to the former suit, the whole estate, 
for the purpose of representing it, being vested in the widow, who was 
a party to the suit. Katama Nachiar v. The Raja of Shivagunga, 9 M.I. 
A. 605, followed. That order declared that a will, made by the last 
taluqdar, whereby a power to appoint a successor in the taluqdari 
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-7.—(Widow's representative capacity)—(Con(inu«d). 

had been given to the widow, had been revoked, and determined 
the right to succeed as upon an intestacy. The person whom the 
widow had appointed by her will now contending that he was not 
bound by the order, having been, when the former suit was instituted, 
a minor, without any duly appointed guardian, it was held that, whether 
he had. or had not, by acts after attaining full age (having been nomi¬ 
nally a party), become estopped from setting up the above, he was, at all 
events, bound by the order, on the ground that the widow, holding an 
estate, at least as large as that of the Hindu widow in her husband’s 
property, was the full representative of the estate in the former suit, the 
appointment made by her being such as would operate only on her 
death. Held, also, that, although a manager of the estate had been 
appointed under the provisions of Act XXIV of 1870 (the Oudh Taluq- 
dars' Belief Act), but bad not been made a party to the suit, this omis¬ 
sion did not, under S. 25, atfect the validity of the decree between 

the parties. Pertabnarain Singh v. Trilokinath Singh . 

II C. >86 = 11 LA. 197 = 4 Sar. 567. 

For notes, see under 11 C. 18G, No. 3, at pp. 126, 127, supra. 

(465)- Mesne-profits—Decree made against a widow representing 

estate, enforced against a minor adopted son, through the widoro 
(1888) as his guardian—Devolution of liability, along with estate, 
upon the minor, without his having been made formally a party 
to the decree—His similar liability in a suit for mesne-profits. A minor, 
who had been adopted by a widow as a son to her deceased husband, was 
not made a party to an appeal, which she preferred after the adoption, 
from a decree made against her when she represented the estate. Held 
that, as liability under the decree, made when the widow fully represented 
the estate, devolved upon the minor on his adoption, the widow’s estate 
being also thereupon divested, it would be right for her to continue to 
defend, but only as guardian of the minor. Also, that it having been for 
the minor's benefit that the widow, as guardian, should appeal from a 
decree which bad already diminished bis estate, the minor was bound by 
the adverse decree of the Appellate Court, although he had not been made, 
formally, a party thereto. The principle of the decision in Dhurm Dass 
Pandey v. Shamosoondery Debia (3 M.I.A. 229) applied in this ease. 
Held, also, that the minor, by his adoptive mother as bis guardian, was 
liable in a suit for mesne-profits, brought after the decree upon title ; it 
being made clear that the suit for mesne-profits was substantially brought 
against the minor. Suresh Chunder Wum Ghowdhry v. Jugut Ohunder 
Debi (14 0. 204) approved. Hart Saran Moitra v. Bhubaneswari Debi... 

16 C. 40=15 LA. 195 = 5 Sar. 198. 
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-7.—(Widow’s representative capacity)—(Coniinwed). 

PRIVY COUNCIL. 

NOTES. F. Mussamut Bibi Waliam v, Banke Behari Petshad, 30 C. 1021 

1903 (P.C.).—See C.P.C. (1882), No. 60, at p. 383, supra. 

CALCUTTA. 

-F. Kedar Prosunno Lahiri u. Protap Chunder Taluqdar, 20 C. 11.—A decree 

was obtained for arrears of rent against the widow and heiress of a certain 

1891 deceased land-holder. In execution, property belonging to her deceased 
husband’s estate was sold, and the sale certificate issued to the purchaser 
described the judgment-debtor as the widow of the deceased and the mother of a minor 
son, whose name was unknown. Held, that the description, though irregular, shoTured 
that the suit was against the minor and that his share was sold under the decree. 

-R. Norondta Nath Pahari v. Bhupendra Narain Roy, 23 C. 37i.—A widow, 

the executrix of her husband’s estate, mortgaged a portion of the estate 

1895 for clearing some debts that had been borrowed by her deceased husband 
and for paying Government revenue. Afterwards, she adopted a boy. 
The mortgagee, thereupon, instituted a suit on the mortgage-deed and obtained a com* 
promise decree for sale. The minor adopted son was not made a party to the suit. In 
execution, it was objected that the compromise-decree was personal against the widow 
and the estate could not be sold. Held, the decree was not one personally against the 
widow and the estate could be sold. 

-R. Dinamoni Chaudhurani v. Elabadut Khan, 8 C.W.N. 8S3 (8S1).—A 

decree passed against a widow in possession of her husband’s estate in 

1904 respect of that property can, in the event of her death, be executed 
against the reversioner who succeeded to the property after her death. 

1907 -R. Krishna Pershad Singh u. Gosta Behari Kundu, 5C.L.J. 431. 

* 

-R. Amar Chandra Kundu v. Sebak Ghand Chowdhury, 34 C. 642 (6S7) -2 

1907 M.L.T. 207 = 5 C.L.J. 491 = 11 C.W.N.S93. 

MADRAS. 

-D. The Arbuthnot’s Industrials v. Mutbu Cbettiar, 4 M.L.T. 190=31 M, 

1908 464 (467). 

BOMBAY. 

F. Vasudev v. Krishnaji, 20 B. 534.—The minor defendants in a certain suit 
were described in the decree as having been sued by their mother as 

1895 guardian ad litem ; but it was found that the mother bad not obtained 
a certificate of administration under Act XX of 1864. In execution, the 
minor’s property was sold. Held, the minors had been sufficiently representei), and 
that their interests did pass by the sale. 

ALLAHABAD. 

-R. Jaddo Kuat v. Sheo Shanket Ram, 7 A.L.J. 945 (949).—Priwia/apte 

persons interested in the right to redeem must be made parties to a suit 

1910 by a mortgagee, but the rule is not inflexible ; for example, it is settled 
law that, in certain circumstances, a son in a joint family is bound by a 
decree upon a mortgage obtained against bis father, and it would no doubt be held that 
an adopted son was sufficiently represented by his adoptive mother, in a suit upon 4 
mortgage, in circumstances similar to those found in the cases of 8 M>I.A. 229 ^n4 
JG C. 40 (P.C,). 
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-7.—(Widow's representative capacity)—{Concluded). 

OUDH. 

1906 -R. Radha Kishen v. Jamuna Parshad, 9 O.C. 339 (349). 

(466) -Estate in the possession of the widow oi the last male sur¬ 

vivor of a family co-parcenary—Possession, first obtained through her, 
held adversely to the widow of another co-parcener—See LIMITATION Act 
(XV of 1877), No. 65. 23 0. 942, infra. 

(467) -Lease granted by a—in possession of a widow’s estate is not 

void but voidable—Reversioner may, on the estate falling into his posses¬ 
sion, ratify it—If he ratifies he is bound by it and cannot go behind it— 
See Act VIII op 1885 (Bengal Tenancy), No. 6, 25 C. 1, at p. 90, supra. 

(468) -Execution of will by a limited owner—Reversioner's right 

to have will declared invalid — See Specific Relief Act, No, 9 26 
A.o238. 

(469) -Adoption—Proof—Compromise of suit by widow admitting 

adoption—Whether binding on reversioner—See Hindu Law (Adoption) 
No. 58. 6 G.L.R. 76. 

HINDU LAW (WILL), 

(470) -:- Construction of a Hindu Will — Powers of executors. Where 

a testator directed a religious work to be performed at one 
(1829) place and a temple to be built at another, it did not follow 
that the work at the first place means the erection of a temple. 

Referred to the Master to inquire whether there was any religious 
building amongst the Hindoos less expensive than a temple. 

Where a testator directed a Ghaunt to be built, referred back to the 
Master to inquire whether by the usages of the Hindoos it was necessary 
that it should also be consecrated. 


Where a testator made two of his sons his executors, and directed 
that, when they should perform a religious or other act, they should give 
notice to their brothers, and they should all perform the act, otherwise 
whatever the executors might think proper they should do, and should any 
one raise objections to it, they should be inadmissible; held that it did not 
give the executors an unlimited discretion in expending the testator’s for¬ 
tune in religious ceremonies. Ramtonoo Mullick, Ramconnai Mullick v. 

Ramgopaul Mullick and Bamrutton Mulliok . 1 Knapp. 245, 

CALCUTTA. 

Notes. -P. Eumara Ajshima Sighna Deb v, Eumara Kishua Deb, 2 

B.L.R. 0.0. 11 (34).—The rule of perpetuity applicable to constructiou of 
1868 Hindu wills should be determioed acoordiog to Hindu law and the rule 
wpuld not apply to gifts for religioue purposes. 


R. Oanendra Mohoa Tagore v. Upendra Mohau Tagore, 4 B.L.R. 0. J, 108 
I (1^9).—Ip admimsteriDg Hindu law, priuoiples of Eoglish law should pot 

1^ engcaited on it which may be in yarianoe with Hindu religion. 


i 
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- —R. Nistarani Dasi v- Nando Lai Bose, 30 C. 369 (386).—A direction in the 
will “ to pay my share of expenses” would not vest in the executor an 
1902 absolute discretion to spend all the income of properties so as to deprive 
the beneficiary of his beneficial interest. 

MADRAS. 

-R. The Most Reverend Joseph Colgan v. Administrator-General of Madras, 

15 M. 421 (446).-The principle laid down in this case does nob apply 
1892 to case of gifts of money or land by a Roman Catholic for the purposes 
of celebrating masses which gifts are void as English law applies in such 
cases because no personal law has been reserved to Armenian Christians or Roman 
Catholics by the Legislature. 

BOMBAY. 

-R. The Advocate-General v. Vishwanath, 1 B.H.C.R. Appx. 9 (12). The 

1355 Supreme Courts have jurisdiction to interfere in the administration of 
Hindu religious charities. 

(471) - Zemindar's power to alienate his Zemindary — Zcmindaty. 

By the Hindu Law, a Zemindar^ having no issue, is capable 
(1838) of alienating, by Deed or Will, a portion of his estate, which, 
in default of lineal male issue, and intestacy, would vest in his 
wife, without her consent. Mulraz Lackmia v. Chalekany Venkata Hama 
Jay gannadka Roto... ... ... ... ... I Sar. 154=2 M.I.A, 54. 


BOMBAY. 

NOTES.-R. Bhagavan Dullabh v. Kala Shanket, 1 B. 641 (643), as to 

1877 the power of a separated Hindu to dispose of his property by will. 


-R. 

1881 


-F. 

1863 



1888 


Rambhat v. Lakshman Chintaman Mayalay, 5 B. 630 (637).—A con- 
veyauce by a Hindu without male issue will bind bis subseouently born 
or adopted son. 

MADRAS. 

Vallinayagam Pillai u. Pachche, 1 H.H.C. 326 (329, 337), as one of the 
decisions recognizing the capacity of a Hindu to make a will in respect of 
his self-acquired property. 

Alami v. Komu, 12 M. 126.—Where the property of a Malabar tarwad vests 
in the last surviving member, and the property becomes absolutely bis, 
such member gets the legal right to make a valid will disposing of the 
tarwad property. 


(472)- by a Hindu toithout kinsmen or co-parceners. A Will by a 

Hindu, without male issue, kinsman or co-parcener, after 
(18S6) providing for the maintenance of his widow, daughters, and 
female relations, devised ancestral as well as other real and 
personal estate to trustees upon certain charitable trusts: it was impeached 
by reason, first, that the Testator had authorised his widow, in an event 
which happened, to adopt a son, which act would have rendered him in¬ 
competent to exercise a testamentary power; secondly, that, at the time 
of the execution of the Will, the Testator was not of sufficient mental 
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O&paoity to make a testamentary disposition ; and thirdly, that the Tes¬ 
tator, being a Hindoo, had no power by law of devising ancestral estate 
by Will. 

Upon appeal, held, (affirming the decree of the Sudder Court in 
India ): 

first, that, although, in the absence of male issue of the deceased, 
there was a strong presumption, arising from religious considerations, in 
favour of a delegation, by the deceased to his widow, of authority to adopt 
a son for him, yet that the evidence entirely failed to prove that fact; 

secondly, that the evidence established bis mental capacity at the 

time of executing the Will; and 

thirdly, that, by the Hindoo law prevailing in Madras, a Hindoo in 
possession, without issue male, kinsman, or co-parcener, had power to 
make a Will disposing of ancestral as well as acquired estate. Naga- 
lutchmee Ummal v. Gopoo Nadaraja Chetty ... 1 Sar. 543 = 6 M.l.A. 309. 

CALCUTTA. 

_p. Ganendta Mohan Tagore v. Upendra Mohan Tagore. 4 B.L, 

R.O.C. 103.—Id Bengal an absolute owner may dispose of bis property by 
will as he pleases, whether it be ancestral or not. 

MADRAS. 


* 


-R, 

1863 

1688 

-R. 

1896 



1866 


Vallinayagam Pillai v. Pachche. 1 M.H.C. 326 (337) .—See same case 
under No. 471, supra. 

_U, Alami V. Komu, 12 M. 126-—See same ease under No. 471, 

supra. 

The Court ol Wards v. Venkata Burya Mahipati Ramakrishna Rao, 20 
H i67.^Tbe holder of an impartible estate may dispose of the same or 

any pact thereof by will. 

BOMBAY. 

Narottan Jagiiwanv.Naisandas Haiikisandas, 3 B.H.C, A C. 6 (10).—The 
title of remote kinsmen who claim to be heirs cannot prevail against the 
title of a deviseo of the property, if such property is self-acquired, or in 
the case of ancestral property, if it bad been partitioned already. 


-R. 

1877 


Bbagwan Dullabb v- Kala Shankar, 1 B. 641 (643).—A Hindu can validly 
dispose of by will whatever is his absolute property. 


( 473 )- by a father to his five sons--Right of widow of one of the 

sons—Rules for construing Wills of Hindoos. Primarily, the 
(1867) words of a will are to be considered. They convey the intention 
of the Testator's wishes, but the meaning to be attached to them 
may be affected by sarrounding circumstances, among which is the law of 
the country in which the Will is made and its dispositions are to be carried 
out. If that law has attached to particular words a particular meaning, 
or to a particular disposition a particular effect, it must be assumed that 
the Testator, in the disposition be has made, had regard to that meaning 
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or to that effect, unless the language of the Will, or the surrounding 
circumstances, displace that assumption. 

A testator by his Will made an absolute gift of his real and per¬ 
sonal estate to his five sons (an undivided Hindoo family) in equal 
shares; and in a subsequent part of his Will, in the event of any of his 
five sons dying without a son or son’s son, there was a gift over to such 
of his sons or son’s sons as should be alive. After the death of the tes¬ 
tator, the sons lived together, and no partition of the joint estate was 
made, the surplus income and the increment being kept with the com¬ 
mon stock. Upon the death of one of the sons without leaving a son 
or son’s son, his widow, who was entitled to a life-interest in. her hus¬ 
band’s estate, claimed her husband’s share of the accumulation of income 
and the increment thereon. Held^ upon a construction of the Will/ 
that, in the absence of any direction of the testator that bis sons should 
continue a joint family, such an intention could not be imported into 
the Will, and that the Testator’s intention was that his sons should 
enjoy during their lives the interest of their respective shares of the 
property; and therefore, that, although the deceased co-sharer's share 
went over to the survivors, the widow of the deceased was entitled to one- 
fifth of the surplus income which had accumulated since the Testator’s 
death, and during her husband’s lifetime, and the increment arising 
out of such accumulations. Sreemutty Soorjeemoney Dossee v. Deno- 

bundoo Mullick ... ... ... 4W.R. 114 (P.C.)= I I.J.N.S. 37 = 1 

Boulr. Rep. 228= I Suther. 291 = I Sar. 583 = 6 M.I.A. 526. 

PRIVY COUNCIL. 

Notes. -R. Bissonauth Chunder v. Sreemutty Bamasoondery Dossee, 12 

1867 M.I.A. 41=9 W.R. 1 (P.C.).-Sea No. 478, infra. 

-R. Joteudramohun Tagore v. Ganendro Mobun, 18 W.R. 359 (P.C.) =9 B.L.R* 

1872 377.—See No. 114, supra. 

-R. Puma Sashi Bhattacharji v. Kalidhan Bai, 14 C.L.J. 1 (13) = 8 A.L.J. 681 

= 13 Bom. L.R. 451=15 C.W.N. 693 (P.C.) = 11 Ind. Ca8.412.—A private 

1911 individual, who atcempts by gilt or will to make property inheritable 
“ otherwise than the law directs,” is assuming to legislate, and the gift 
must fail, and the inheritance takes place as the law directs. 

CALCUTTA. 

-R. Kumata Asima t;. Kumara Kumara, 2 B.L.R. (O.C.) 11 (43).—When a 

question arises whether the will of a Hindu exceeds his testamentary 

1868 capacity (supposing the question not to be concluded by authority) is to 
enquire whether testamentary alienation to the extent claimed is a usage 

amongst Hindus, so long and generally established as to show that it is a part of the 
Hindu law. 

-R. Ganendra Mohan Tagore v. Upendra Mohan Tagore, 4 B.L.R. (O.C.) 

103 (173).—Primogeniture, as a rule ot inheritance, is unknown to the 

1869 Hindu law. and its introduction would be entirely opposed to the princi¬ 
ple by which equality among the heirs is the spirit. 
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-R. Syad Mahomed Sbumsal Hoda V. Sbevv.ikram, 7 B.L.R. 700 (701) (Mote) 

J870 =11 W.R. 318.—-See, on appeal, 22 W.R. 409 (P.C.), No. 481 , infra. 

-R. Srimati Bramamayi Dasi u. Jagis Chandra Dutt, 8 B.L.R. 400 (4I0).— 

The case of Sreemnlty Soorjeemoney Dossee v. Denobund jo MuUick is a 
1871 distiocb authority that, under circumstances similar to those in the pre¬ 
sent case, the accumulations of the surplus income of the joint property of 
a Hindu family go to the heirs of the person out of whose income it was accumulated. 

-Appl. Tarrucknath Sirkar v. Prosunoo Coomar Ghoso, 19 W.R. 48 = 10 B L. 

R. 267>—A Hindu by a will bequeathed his property to bis widow in the 
1873 following terms: 'I give, devise, and bequeath unto my wife aud her 
heirs and assigns for ever all my real and personal estates and effects and 
do appoint my said wife sole executrix of this my will.' HeM that she took an abso¬ 
lute estate. It was observed that reference to surrounding circumstances could not be 
made where the language was too explicit, and that such circumstances must be those 
existing at the time of making the will, but not subsequent thereto. 


-R. Mussamut Kollany Koer u. Luchmee Pershad, 24 W-R. 399 (396).—A 

Hindu testator bequeathed his estate to his widow and daughter jointly ; 
1875 the Court, in holding that there wan a distinct intention to give them 
absolutely, observed that there was nothing in Hindu Law which makes 
a gift to a female mean a limited gift. 


R. Hunsbutti Koerain v. Ishri Dut Koer, SC, 512=4 C.L.R. 511(530).— 
^ As to widow's power to dispose of accumulations of profits from husband’s 
estate. See, on appeal, 10 C. 324 (P.C.). 


— R. PuDcboomoney Dossee v, Troylucko Mohiney Dossee, 10 C. 342.—A 
Hindu made a will directing that all his property should bo taken by bis 
1684 wife as " Malick,” that she should adopt a son, and that, in that event, 
the son so adopted should become the " Malick " of such properties. The 
testator had left a daughter by the wife, in whose favor the will was executed, and 
another daughter by a predeceased wife. The widow enjoyed the properties, without 
making any adoption, till her death: the daughter by the predeceased wife claimed 
partition of a certain property which bad been taken possession of by the daughter by 
the other wife. The latter contended that she was entitled to the whole property, 
because she was the heir of ber mother, who had an absolute right thereto under the 
will. Held, the mere use of the word “ Malick” in the will cannot cooler an absolute 
estate, unless the intention to confer such an estate bad been otherwise made clear, the 
use of the word " Malick ” not being inconsistent with the conferring of a mere life* 
eetAte, to which alone the widow would, under the Law, be entitled. The other 
ciroumetanoee in the case showed that the testator would not have intended to confer 
an absolute estate. 

-Com. Ram Lai Sett v. Kanai Lai Sett, 12 C. 683 (671).—Held, that a gift, 

1886 whether; vested or contingent, to a class which included, or might include, 
persons unborn at the date of the gift, was wholly void. 


1697 


Cons. Amrita Lai Dutt v. Surnomoyee Dassee, 24 C. 689 (609) = 1 C.W N 
845.—As to the limits within which a direction for accumulation would 
be valid. 


—R. Bbuggobutty Prosonno Sen v. Qooeoo Ptosonno Sen. 25 0. 112.—In ascer¬ 
taining the meaning intended to be applied to a particular phrase in a 
i 1897 wlU, the words of the will ought to be considered, as also the surrounding 
. oiroomstanoes which might affect the testator’s meaning. 

146 
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-R. Bajoaraia Bhadury v. Asbubosb Chuckerbutty, 27 C. 44, s. c. on appeal 4 

C.W.N. 337 = 27 C. 649.—A Hindu governed by the Bengal School o{ 
1899 & 1900 Hindu Law, having made a will, whereby he appointed his wife as 

* Malikatwa' in respect of all bis properties to be enjoyed by her as be was 
enjoying them, and there being nothing in the will itself or the surrounding circum* 
stances to indicate that the testator intended to confer only a life-estate on his widow, 
iield, the will conferred an absolute, heritable and alienable estate on the widow. 

-F. Srinibasb Das u. Monmohini Dasi, 3 C.L.J. 224.—In construing a will, 

the intention of the testator must be ascertained from the language used 

1906 in the entire will. The true enquiry is not what a testator meant to 
express, but what ihe words used express, extrinsic evidence cannot be 
received as evidence of a testator’s intention, outside and independent of the written 
words employed by him. . .. 

-F, Bhowani Prasad Shaha n. Juggernatb, 9 C.L.J. 133 = 13 C.W.N. 309.— 

When accounts have to be taken with a view to a partition of joint family 

1909 properties, the account which has to be taken of the entire family pro* 
perty in the hands of the difierent members is mainly an enquiry into the 

existing assets; the bead of the family cannot, in general, be called upon to defend the 
propriety of the past transactions of the family. 

-R. Kafar Chandra Kundoo v. Ratna Mala Debi, 15 C.W.N. 66=7 lod. Gas. 

921.—Where the testator by her will directed the executor to hold certain 

1910 properties in trust to accumulate the income for the marriage expenses of 
an unmarried son, and to give the property to the wife of the son if he 

married within 10 years, and failing these bequests, to sell the properties and apply the 
proceeds for certain specified religious purposes, held, that the direction to accumulate 
contained in the will was valid. 

MADRAS. 

-F- Arumugam Mudali v. Ammi Ammal, 1 H.H.C. 400 (403).—It would be 

improper and very unsafe in construing Hindu wills to follow decisions of 

1863 the English Courts upon the construction of English Wills, which art 
founded upon the peculiar efiect ascribed to technical words and to terms 
ordinarily used by conveyancers with reference to the Real Property Law of England. 

-F. Kunhaeba Umma v. Kutti Mammi Hajee, 16 H. 201=2 H.L J. 226 

(F.B.i.—In accordance with the orally expressed wish of a member of a 

1892 Malabar Tarwad governed by the Marumakkattayam Law, property 
belonging to him was given to his wife and children. It appeared that the 
donor expressed no intention as to how the donees should hold the properties so given. 
The question for decision being whether the donees took them with the usual incidents 
of tarwad property, held, that, in the absence of an expressed intention of the donor, 
the presumption is that the donees took the subject of gift with the ordinary incidents 
of tarwad property governed by the Marumakkattayam Law, to which the donees were 
subject. 

-F. Laksbminarayana v. Valliammal, 34 M. 250 = 11 Ind. Cas. 767.—A 

raeinamah filed in Court provided that the properties therein referred to 

1910 should be held and enjoyed in common by A and B, and that, in the 
event of A having no issue, the entire properties should belong to B ex¬ 
clusively. A died without leaving issue. He had alienated certain properties during his 
|ife-time. Held, that the alienation could have no legal validity after the death of A< 
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The absolute estate conferred upon A was defeasible in the event of failure of isBue« 
and such a defeasance followed by gift over in favour of a person in being is perfectly 
valid under the Hindu law, 

Ealliani Amma V. Govinda Menon, 10 H.L T. 399 = 12 Ind. Cas-492.— 
Beld, that, under the gift to A. the donee took the property subject to 
the incidents of a Malabar tarwad. 


-R. 

1911 


-R. 

1876 

1877 

— R. 
1883 

-R. 

1886 


BOMBAY. 

Lallubhai Bapubhai v. Llankuvarbai, 2 B. 388 (409).—In construing a 
will, the intention of the testator as well as the law under which it is 
made must be taken into account—See also 10 C. 344, on the same point. 

—R. Lakshman Ramchandra Joshi v. Satyabbamabai, 2 B, 
494 (522). 

Ramlinga Kbanapure v. Virupaksbi Kbanapure, 7 B. 538 (540).—A pur¬ 
chaser cannot take a greater right than the vendor has to convey. 

Jugmohundas Mangaldas v. Sir Maogaldas Nathubboy, 10 B. 528 (875). 
—A will must be construed with regard to the law of the country under 
which it is made. 


-R. Lakshmibai v. Hirabai, 11 B. 69 (76).—Under Hindu Law. as well under 

English Law, intention is the chief element that determines the efiect of a 
1886 testamentary disposition. The meaning to be attached to the words in a 
will may be affected by surrounding circumstances, anaoog which is the 
Law of the Country. 

-R. Navroji Manockji Wadia t>. Perozbai, 23 B. 80 (89), on the same point 

1898 as in 11 6. 69 (76). 

-R. Ambalal t». Bai Rewa, 5 Bom. L. R. 334 (339).—A Hindu husband is 

competent to create in favour of his wife an absolute interest in immove* 
1903 able-property bequeathed by him to her, though it is necessary, in order 
to create such an interest, to use express language to that effect. 


-R. 

1880 
-R. 

1886 


ALLAHABAD. 

Bilaso V. Dina Nath, 3 A. 88 (90). —Though an undivided co-parcener can 
alienate his share in any form, the assignee can have no better rights 
than the assignor has, including, of course, a right to partition, 

Bhairo v. Patmeshri Dayal, 7 A. 516 (523).-A man cannot alter by will 
or gift the line of succession allowed by law for the purpose of carrying 
out his own wishes. 


-R. Mathura Das v. Bhikhan Mai, 19 A. 16 = 18 A.W.N. 171,— A Hindu had 

caused an entry to be made in the Wajib-ul-arz to the effect that his 
1886 daughter-in-law (widow of the predeceased son) should be regarded as 
owner after his death. Beld, in the absence of other circumstances show¬ 
ing that an abeolute estate was intended to be conferred by him, the daughter-in-law 
took only a widow’s estate therein, regard being bad to the Hindu Law obtaining in the 
Province. 

CENTRAL PROVINCES. 

-R. DhonduPanditv. Mahant Daulatpuri, a N.L.a. 97 (99).—It is an impor. 

tant rule of construction that a passage is best interpreted by reference to 
1906 what precedes and follows it. The whole context must be considered in 
endeavouring to collect the intention of the parties, although theifiunedi- 
site object of inquiry be the meaning of an isolated clause. Among the ciroumstances 
(bus to be regarded Is the law of the country under which the deed was drawn up. 
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SIND. 

-R. Goverdhaoaas v. Vantbai, 1 S.L.R. 211 (215).—The rules to be followed 

1906 in construing a Hindu will are exhaustively laid down in this case. 

( 474 )- Bight of a Hindu to make a will—Stick right not to interfere 

with the ordinary rules of Hindu Law—Gift to family idol. 
(1859) Although the Courts in India recognize the power of a Hindoo 
to make a Will, yet, the extent of the power of disposition by 
a testator is to be regulated by the Hindu Law, and cannot interfere with 
a widow’s right to proper maintenance. 

A gift to family idol upheld. One of the sons of a testator died, 
leaving three sons, one of whom also died without issue, leaving a widow. 
Held, that the direction contained in the Will that the property should go 
in the male line, did not exclude the widow or the grandson of the testator, 
and that the widow was entitled to a third share of a fourth part of the 
property and accumulation, without prejudice to her rights as a Hindu 
widow, when the property should be divided. Sonatun Bysack v. Sree- 

mutty Juggutsoondree Dossee ... ... 2 Suther. 37=1 Sar. 721 = 8 

M.l.A. 66. 


PRIVY COUNCIL. 


NOTES. 

1867 

-R. 

1672 

-R. 

1879 


_D. Praokisto Chunder v. Sreemutty Bamasoondary Dassee, 9 

W.R. 1 (P.C.) = 12 M.l.A. 41.—There it was directed that the euiplus was 
to be added to the capital, whereas there is an absence of that in this case 
(See No. 478, infra). 

Rajah Chuudernath Roy v. Kooac Gobindnath Roy, 11 B.L.R. 80 = 18 
W.R. 226 (P.C.).—See No. 313, supra. 

Ashutosh Dutt v. Durga Churn Cbatterjee,5 C. 438=5C.L.R. 296 = 6 I.A. 
182.—See No. 483, infra. 


_R, Kamini Debi v. Ashutosh Mukerji, 16 C. 103 {107,109) = 16 I.A. 159.—See 


1888 ‘ RES JUDICATA,’ No. 33, infra. 

_R. Maharaja Jagadindra Nath Roy V. Rani Hemanta Kumari, 32 C. 129=7 

Bora. L.R. 765 = 8 C.W.N. 809 = 1 A L.J. 585 (588) (P.C ).—Referred to 
as an instance of incomplete dedication. See No. 319, suj^ra. 


CALCUTTA. 

-R. Kuroara Asima Krishna f. Kumara Kumara Krishna, 2 B.L.R. (O.C.) 11 

(34)— A devise by a Hindu upon trusts which would be void as a condition 

1866 is void in the shape of a trust. Held, that the trusts for accumulations in 
this case are wholly void according to Hindu Law. 

-R. Gancndra Mohan Tagore v. Upendta Mohan, 4 B.L.R. (O.C.) 103 (ITS)* 

A man cannot create a new form of estate or alter the line of succession 

1869 allowed by law, for the purpose of carrying out his own wishes of views 
of policy. 

;-R. Krisbnaramani Dasi u. An.anda Krishna, 4 B.L.R. (O.C.) 231 (286).—It is 

only by treating them as trusts for keeping up the worship, &c.. that gifts 
, to idols can be given efiect to. 
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* 

-B. Ram Coomar Paul V. Jogender Nath Paul. 4 C. 66 (58)=2 C.L.R. 310 — 

1876 ^ must be coustrued with refercuce to the intent of parties and the 

whole of it considered together. 

-D. Shookmoy Chunder Doss v. Manohari Dassi. 7 C. 269 (281)s8 C.L.R, 

473.—Whereas, in 8 M.I.A. 66, " there was an express grant of the corpus 

1881 to the idol and the Privy Council held that the effect of this was to grant 
the property effectually for the benefit of the sons. In the present case 
(7 C. 269), not only is there no express grant of the corpus, but the presumption of such 
a grant is opposed to the general intention of the testator to be gathered from the whole 
of the provisions of the will.” 

-R. Amrito Lall Dutt v. Surnomoye Dassee, 24 C. 589 (609) = 1 C.W.N. 343, 

as to the power of a testator to give directions as to accumulations. In 

1897 this case, it was hold that it is not incompetent for a Hindu testator with 
proper limitation to direct an accumulation of the income of property 
which, under bis will, vests in bis executors or trustees. 

-D. Bhuggobutty Prosonno Sen v. Gooroo Prosonno Sen, 25 C. 112,—“ If 

there is a valid dedication of premises for religious purposes, this is not 

1897 invalid merely because it transgresses against the rule forbidding the crea¬ 
tion of perpetuities. Under the Hindu Law, as symbolical of religious 

purposes, an idol is capable of being endowed with property, but no express words of 

gift to such idol, in the shape of a trust or otherwise, are required to create a valid 
dedication.” 

-D. Scinibash Das v. Monmohini Dasi, 3 C.L.J. 224 (238).—that 

there was an absolute gift of the entire estate to the idol, left after the 

1906 payment of the legacies specified, and subject to the dispositions and 
payment of the expenses incidental thereto mentioned in the intermediate 
clauses of the will. 


-R. Bata Krishna Goswami v. Gopal Krishna, 5 C.L.J. 4j7.— Unlike those 

governed by the Mitaksbara, in families governed by the Dayabhaga. the 
1906 mere ascertainment and definition of the shares of the members of a 
joint family give no indication of (heir having separated and effected a 
partition. 

1908 -Chandra Bysack v. Gopal Lai Sett, 8 C.L.J. 369 

(404), 


-R. MadhabChandra t). Sarat Kumari Debi, 18 C.W.N. 126 = 6 Ind. Cas. 28._ 

In order to prove that particular lands form the subject of a valid public 
1010 endowment, it must be established that an absolute grant was, in the 
first place, made, with the intention that the profits should ba applied 
for the services of an idol, that the profits have since been so applied, and that the 
members of the family of the founder have not treated the property as one the profits 
of which were mainly intended to be applied for their benefit. 


-R. Srinatb Dae w. Probhat Chandra Das. 11 C.L J. 880=6 Ind. Cas. 244 _ 

A Hindu wife’s right to maintenance has been attributed to a kind of 
1910 identity with her husband in proprietary right, though her right may be 
of a quite subordinate character, but it is by virtue of this right that she 
gets a share equal to that of a son. when partition takes place at the instance of male 
members. 
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-R. Akram Ali v. Durga Prasanna Roy. 14 C.L.J. 619 (617) = 10 Ind. Cai. 

489.—A covenant against alienation in a permanent lease, vrhere no 
1910 right of re-entry is reserved, is not operative. The principle is that the 
covenant is inconsistent with the interest sought to be created by the 
instrument. 

MADRAS. 

-Expl. Vallinayagam Pillai v. Pachche, 1 M.HX. 326 (389).—that the 

1863 testamentary power of a Hindu in the Madras Presidency is co-extensive 
with his right of alienation inter vivos. 

-R. Arumugam Mudali v. Ammi Ammal, 1 M.H.C. 400 (403).—See same case 

1863 under 6 M.I. A. 526, No. 473, SMpra. 


1863 


-R. 


1895 


1879 


BOMBAY. 

Trimbak Bamkrishna v. Lakshman, 20 B. 498 (500).—In this case the 
right to officiate in a temple situated outside British India but owning 
property in British India, and the right to share in such property are 
discussed. 

ALLAHABAD. 

Jamna v. Machul Sahu, 2 A. 315 (317).—A husband cannot so alienate, 
by will, his property as to defeat bis wife’s right of maintenance, she 
being, in a subordinate sense, a co-owner of property with him. 

OUDH. 


-R. Suraj Bakhsh v. Bagburaj Eunwar, 11 O.C. 381 (394).—Division of the 

income of the family property, even if established, would not be a strong 
1908 indication of partition. See also same case under 11 M.I.A. 75, No. 372, 
supra. 


(475)- by a Hindoo in the W. P. By the Hindoo Lav?, as 

administered in the North West Provinces, a Hindoo has 
(1862) power to make a testamentary disposition in the nature of a 
Will. 

A disputed Will, made by a Hindoo, disposing of self-acquired estate 
among his family, established. Nana Nurain Rao v. Euree Punth Bhao 

Marsh. 436= I Sar. 843=9 M.I.A. 96. 

PRIVY COUNCIL. 

Notes. -R. Baboo Beerpertab Sabee v. Maharaja Rajender Pertap, 9 W. 

1868 R. 15 (P.C.) = 12 M.I.A. 1—See No. 477, infra. 

-R. Balwant Singh v. Rani Kishori, 20 A. 267=2 C.W-N. 273 = 28 I.A. 84.— 

1898 See No. 225, supra. 

CALCUTTA. 

-P. Bawa Misser y. Rajah Bishen Prokash Narain, 10 W.R. 287 (288).—See 

1868 same case under No. 50, at p. 741, supra. 

-R. Kumara Asima Krishna V. Kumara Kumara Krishna, 8 B.L.R. (O^C.) 11 

1868 (48). 
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BOMBAY. 

R. Abdul Oadur Haji Mahomed v. C. A. Turner. 9 B. 138 (164). -The nature 
1884 extent of testamentary power of Hindoos ought not to be governed 

by any analogy to tbe Law of England. 


ALLAHABAD. 

1877 R. Sital v. Madho, 1 A. 394 (396).—See same case at p. 741, supra. 

(476)- Devise of self-acquired property—Executory devise—Eight of 

the widow—Maintenance. There is nothing in the general 
(1862) principles of the Hindoo Law, or public convenience, to pre¬ 
vent a Hindoo testator devising self-acquired property by way 
of remainder, or executory devise, upon an event which is to happen on 
the close of a life in being. 


The Will of a Hindoo testator, after devising all his real and personal 
estate among his five sons (a joint undivided family), contained this clause: 

Should any among my said five sons die, not leaving any son from his 
loins, nor any son s son, in that event neither his widow, nor his daughter, 
nor his daughter’s son, nor any of them, will get any share out of the 
share that he has obtained of the immoveables and moveables of my said 
estate. In that event of the said property, such of my sons and my son’s 
sons as shall then be alive, they will receive that wealth according to 
their respective shares. If any one acts repugnant to this, it is inadmis¬ 
sible. However, if my sonless son shall leave a widow, in that event she 
wiU only receive Co.’s Es. 10.000 for her food and raiment.” Tbe family 
remained joint. S, one of the sons, died after the testator's death, with¬ 
out issue male, but leaving a widow, his heiress-at-law. Held., that, by the 
words nob leaving any son from his loins, nor any son’s son,” the tes¬ 
tator meant, not an indefinite failure of male issue, but a failure of male 
issue of any one of his sons at the time of the death of that son. 


Held, further, (1) that, upon the death of S, without issue male, his 
interest in the capital of tbe estate determined, and that his widow became 
entitled to hold and to enjoy, as a Hindoo widow, a fifth part of the 
accumulations from the testator’s estate, from the time of the death of his 
son, S, and (2) that she was also entitled absolutely, in her own right, to 
the interest and accumulations which bad. since S’s death, arisen from 
such fifth part of tbe accumulations. 

By the decree, S's widow was declared entitled to the Bs. 10,000 
©ven by tbe Will, with the benefit of a residence in the family dwelling- 
house, and participation in the means of worship. The question of the 
amount of her maintenance as a Hindoo widow was left open by the 
Judioia Committee, as that point could be raised on further directions 
.a ter taking the accounts. Sreemutty Soorjeemoney Dossee v. Denohundoo 

. ' Suther. 291==! 5ar. 837=9 M.I.A. 123. 


• * • 
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PRIVY COUNCIL. 

Notes. -Expl. & D. Jatiudra Mohan v. Ganendra Mohan, 9 B.L.R. 377 

1872 (399) = 18 W.R. 359 (P.C.)-—Seo No. 114, at pp. 766-769, supra. 

-D. Gonda Kooer v. Kooer Oodey Singh, 14 B.L.R. 159.—“ Although the 

decree in that case made a distioctioo between the principal funds to 
1874 which the widow was entitled as heiress of her husband, and the acciimu* 
lations of income which bad arisen therefrom since bis death, and in 
terms treated her right to the latter as absolute and unqualified, it is nevertheless to be 
observed that there were no questiou.s in that case as to any conflicting rights between 
her heirs and the reversionary heirs of her husband. The case, moreover, was governed 
by the law of Bengal, and the accumulations of income to which the widow was 
declared absolutely entitled were the produce of a reserve fund. Their Lordships cannot, 
therefore, regard this case as a conclusion, or even a direct .iuthority upon the ques¬ 
tions raised on this appeal.” 

-R. Bhoobun Mobini Debia u. Hurrish Chunder Chowdhry, 4 C. 23*3 I.A, 

1878 138.—See No. 116, supra. 

R. Ramlal Mooketjee v. Secretary of State, 7 C. 304 = 10 C.L.R. 349 = 8 I.A. 
1881 46.—See No. 485, infra. 

~F. Tarokessur Roy v. Soshi Shikhuressar Roy, 9 C. 952 = 13 C.L.R, 62 = 10 
1883 I.A. 51.-See No. 487. infra. 

-R. Sbookmoy Chandra Das v. Monoharri Dassi, 11 C. 684 = 12 I.A. 103.— 

1885 See No. 483. infra. 

_R. Kristoromoni Dasiv. Narendro Krishna Bahadur, 16 C. 383 = 16 I.A. 29.— 

1888 See No. 490, infra. 

_Bai Motivahu v. Bai Mamubai. 21 B. 709 = 1 C.W.N. 366 = 24 I.A. 93.— 

1897 See No. 494, infra. 

_R. Lalit Mohun Singh Roy v. Chukkun Lai Roy, 24 C. 834=1 C.W.N. 387“ 

1897 24 I.A. 76.—See No. 495, infra. 

CALCUTTA. 

_R, Tagore u. Tagore, 4 B.L.R. 103 (160).—See same case under 6 M.I.A. 

1869 309, No. 472, supra. 

-R. Krishnaramani Dasi v. Ananda Krishna, 4 ^B.L.R. 231 (289), as showing 

1869 that a Hindu in Bengal can undoubtedly create trusts by will. 

_F. Ponnalal Seal t'. Srimati Bamasundari, 6 B.L.R. 732 (746).—The acou- 

mulatione made out of the income which ought rightly to have gone 
1871 from time to time into the hands of the widow, but, were wrongfully 

I 4 

withheld from her, are really her separate property, 

--R. Ramguttee Acbarjee v. Kristo Soondaree, 20 W.R. 472 (474).—See same 

1873 case uuder No. 114 at p. 770, supra. 

_ _DUcussed. Kherodemoney Dossee v. Doorga Money, 4 C. 455=3 C.Ir.R. 315 

1876 (330, 331, 332).—See same case under No. 114, at p. 771, supra. 

-Discussed in Ellokassee Dossee v. Durponarin Bysack, 5 C. 99.—A Hindu made 

a will to the effect that his two sons, the son of a predeceased son, and his 

1879 wife, who were all alive at the date thereof, should take bis property Jo equal 
shares; that if any of the said four persons happened to die, the survivors 

should take the estate in equal shares ; but if there bo a son or grandson surviving as the 
heir and representative of the party dying, such survivor should suooeed to his share; if 
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there should bo a daughter or grand-daughter in the female line surviving, suoh survivor 
should receive a share of the property. The will wound up b 7 providing that the whole 
estate should remain undivided as long as the testator’s gtandsou was a minor. All the 
persons named having survived the testator, and the infant grandson having died after 
attaining majority, the widow of the latter sued for his share. She contended that 
the period of survivorship intended by the will was the date of the testator’s death, 
whereas the surviving son of the testator urged that the period of survivorship was the 
date of the death of each of the legatees and relied on 9 M.I.A. 123 for the contention. 
Pond/ex, J., held that whereas, in 9 M.I.A. 123, the period of survivorship intended by 
the testator, as could be gathered from the language of the will, was the date of the 
death of the son and not that of the testator, here (in 5 C. 59) the language of the will 
showed that the date of the death of the legatees was the period of survivorship intended, 
3eld, further, the estate having become divisible on plaintiff’s deceased husband’s death, 
plaintiff was entitled to succeed to his share. 


•R. 


1880 


-R. Hori Dasi Dabi u. Secretary of State for India, 6 C. 228 (238) =4 C.L.R* 

1879 77 —See same case under No. 114 at p. 771, supra. 

-R. Hunsbutti Retain v. Ishri Dutt Koer, 5 C. 512 = 4 C.L.R. 511 (832), on 

1879 Isci Dutt Koer v. Hansbutti Retain, 10 C, 324 = 10 I.A, 150 = 13 
C.L.R. 418.—See Declabatory decree, No. 5 at p. 537, supra. 

Bajender Dutt v. Sham Ghund Mitter, 6 C. 106 (113).—There is nothing 
against public convenience, nor anything generally mischievous, ot 
against the general principles of Hindu Law, in allowing a testator to 
give property, whether by way of remainder, or by way of executory 
bequest, upon an event which is to happen, if at all, immediately upon the close of a 
life in being. 

-R. Shoshi Sbikhutessur Roy t). Tacokessur Roy. 6 C. 421.—A Hindu made 

a gift by will in favor of his nephews and their descendants in the male 

1880 line only, and added a condition that, if any of the nephews should die 
childless, then the survivors of such nephews or their male descendants 

should take the property and no other heirs should take the same. Held, the gift on 
condition that the property given should descend only in the male line is repugnant to 
the Hindu Law and, as such, void. The latter provision being a gift over to the surviv¬ 
ing nephews, it was not inconsistent with the wishes of the testator that the whole 
augmented share should pass to the surviving nephew, and it was consequently valid. 

-R. Sbookmoy Ohuoder Das «. Monohuri Da8ia,;7 C. 269=8 C.L.R. 473 (484), 

—See same case under No. 114 at p. 771, supra. 

Alangamonjoti Dabee v. Sonomoni Dabee. 8 C. 187.—See same case under 
No. 1X4. at p. 771, supra. 

Anund Cbundra Mundul v. Nilmony lourdar, 9 C. 788 (761).—In 9 M.I. 
A. 133, no question was raised as to the succession to the accumulations 
on the widow’s death and the reversionary heirs of the husband were no 
parties to the suit. 

Ram Lai Sett ti. Kanai Lai Sett. 12 C. 663.—See same case under 
No. 114, at p. 772, supra. 

Qrish Ohnnder Roy «. 'Sroughton, 14 0. 861.-See same case under 
No» 432, at p« 1115, stipras 

Chukknn La] Roy v. Lolit Mohan Roy, 20 C. 906.-SBe same case under 
No. 116, at p. 778. supra. 


1881 


-B. 


1881 


•D. 


1883 


R. 


1886 


•R. 


1887 


R. 


1893 
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R. Monohur Mukerjee v. Kasiswat Mukerjee, 3 C.W.N. (178.—See same case 
1897 under No. 114, at p. 772, supra. 

-R. Sridhar Chattopadhya u. Kali Pada, 16 C.W.N. 106—11 Ind. Caa. 971. 

An agent appointed by a Hindu widow is bound to account to the rever- 
1911 sioner for profits realised by him in the widow’s lifetime and not paid to 
her. Such profits cannot be presumed to be the widow’s stridhan, but 
must be treated as her savings, which, not having been disposed of, followed the estate. 

MADRAS. 

-Applied in Manjamma v. Padmanabhayya, 12 M. 393.—See same case under 

1889 No. 114, at p. 774, supra. 

-R. Tottempudi Venkataratnam u. Tottempudi Seshamma, 27 M. 228 (235), 

as having been made with reference to self-acquired property alone. It 
wag held in this case that devise of ancestral property is invalid in law. 

-R. Eanganatha Mudaliar v. Bbagirathi Ammal, 29 M. 412.—The settlor in 

his deed of settlement, after making various provisions for the maintenance 
1906 of himself, his wife and grand-daughters, provided that, on the death of 
the survivor or his two grand-daughters, the trustees were to hold the 
property in trust for the sons of the grand-daughters, each of whom on attaining the 
age of eighteen was to get his share. It was lieU that, as the donees were in existence 
at the date of the settlement, the settlement in their favour was valid. 


1893 


BOMBAY. 

-R. Krishnarao Ganesh v. Rangarao, 4 B.H.C.R. 1 (21), for the observation of 

1867 Peacock, J., that there is no estate imown to Hindu law as an estate tail. 

_R. Javerbai v.'Kablibai, 13 B. 326 ; on appeal. 16 B. 492.-Point same as in 

1890 12 B. 185 (189) under No. 114, at p. 775, supra. 

_R. Goswami Shri Girdharji v. Madhowdas Premjee, 17 B. 600 (617).—As to 

the existence of ‘ powers ’ over definite objects and powers of appoint- 

meat in Hindu Law. 

_H Kashinath Chimoaji «. Chimnaji Sadashiv, 30 B. 477 (490) =8 Bom, 

L R 268._There was a gift here to A, on bis death to his sons, 

1906 and in case he left no son, to a son that his Mukhtear shall get adopted 
by his widow. Beld, that the gift in favour of the adopted son would 
fail if he was not an adopted son at the date of A’s death, though born in the life-time 

of the testator. 

— R. Mahomedbhai v. Fatmabai, 8 Bom. L.R. 615 (625). 

^gQg -R. Ganpattao v. Vamanrao, lO Bora. L.R. 210. 

( 477 ) - Power of a Hindoo to devise his estate—Nuncupative will. 

If a parby founds his title on a nuncupative will, it is in- 
(1867) cumbent on him, in so uncertain a foundation as spoken 
words, to allege in the pleadings with the utmost precision, 
as well as to prove, the words on which the party relies, and every 
circumstance of time and place. 

Although there is no mention in the ancient Hindoo Treatises of a 
testamentary disposition, yet modern authorities have determined that 
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a Hindoo has testamentary power, which can be exercised by him, at 

leasfc^ within the limits which the Hindoo law prescribes to alienation 
by gift inter vivos. 

Where the Mitakskara prevails, a Hindoo without male descendants 
may dispose by will of his separate and self-acquired property, whether 
moveable or immoveable. If there be male descendants, he may by will 
dispose of self-acquired moveable property, subject to the crestriction 
that he cannot wholly disinherit any one of such descendants.. 

Whether, by the Benares School of Hindoo law, a Hindoo 
can by will make an unequal distribution of self-acquired immoveable 
property without the consent of his male descendants ? Baboo Beer 

Pertab Saheev. Maharajah Rajender Pertab Sahee ... 9 W.R. 15 (P.c.) 

»2Suther. 114 = 2 Sar. 348= I2AI.I.A. 1. 


rniKX vuunulL 


Notes. 

1897 


R. Bai Motivahu v. Bai Mamubai, 21 B. 709=1 C.W.N. 366 = 24 
I.A, 73.—See No. 494, infra. 

Expl. Balwant Singh v. Rani Kishoti, 20 A. 267 (287) (P.C.).— Where it 

1IW17 ^ undivided family governed 

1897 by the M.takahara law. could exercise full power of disposition over bis 

seh-acquired property, and the opinion to the contrary in 12 M.I.A 1 /Sftl 

was eiplarned on the ground that the question of the testator’s power did not arise for 
decision m that case. ^ 

CALCUTTA. 

Tagore «. Tagore. 4 B.L.R. 103 (160). -See same case under 6 M I A 'iOQ 
No. 472, supra. ‘ ' 

Knshoaramani Dasi t>. Ananda Krishna Bose, 4 B.L.R. 231 (28qi 
showing that a Hindu ia Bengal can undoubtedly create trusts by will. 

Barat Kumar Dasti. Akshoy Narain Das, 13 C.L J. 309 = 9 Ind Cas 9Si — 
A custom of descent according to the law of primogeniture may exist bv 
kul^har custom, although the eetate may uot be what t 

technically known as a Raj ; and such a kulachar is in no wise 
or rescinded by the application of Regulation XI of 1793. ^ ^ 


1869 


■F. 


1869 


R. 


1908 


-R. 

1887 


maunaa* 

^bb.„a e Surayya, 10 K. 251 (233),-By the law of the Mitakahara a 
Hindu can. by a nuncupative will, dispose of his self aconir^A • ’ 

^b.e^p.„perty ae he p.eaeee and to the complete disiuhet JuTL “i 


-F. 

1908 

-R. 

1909 


Tottempudi Venkataratnam y. Tottempudi Seshan 
See same case under 9 M.I.A. 128, No. 476, supra. 


• m 






- 9 ^ W# 

Sooryudu y. Hanumayya. 19 M.L.J. 384=8 Ind Gas SRi-awr m 
-82 M. 931.-ffsld, that the widow took an absoiute - 

of gift to her for maintenance, which contained a clause emw 
to enjoy the property gifted with power of gift, alienation.Tta ® ' 
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BOUBAT. 

-R. Bhagwan DuUabh v. Kala Shankar, 1 B. 641, and Tuljaram Morarji vv 

Mathura Das and others, 5 B. 662 (669), on the same point as in 10 M. 

1877 & 1881 

251, supra. 

-R. Jugmohandas Mangaldas t>. Sir Mangaldas Nathubhoy, 10 B. 528 (578), 

on the same point. 

■R. HanmanUppa v. Jivu Bhai, 24 B. 547 (554).—As showing that a Hindu 
may dispose of S6lf*acqaired property, if moveable, with the qualification 
that he cannot altogether disinherit any of his sons. 

CENTRAL PROVINCES. 

-R. Dhurilal u. Dhania, 3 Ind. Caa. 39=8 N-L.R. 85.—Although a party 

setting up a nuncupative will should be requited to prove, with the 

1909 utmost precision, the words on which he relies, with every circumstance 
of time and place, yet, if a Court of first appeal finds such a will proved 
and there is evidence on the record ou which this conclusion could be arrived at, the 
finding cannot be revived on second appeal. 

PUNJAB. 

_F. Talok Nath u. Jagan Nath. 117 P.W.R. 1911 = 12 Ind. Cas. 51.-If any 

patty is bound to strictness of pleading, it is he who sets up a nuncupa* 

1909 tive will. He, who rests his title on so uncertain a foundation as spoken 
words of a man, since deceased, is bound to prove, with the utmost pteoi* 
sion, the words on which he relies, with every circumstance of time and space. 

N.B._For further notes, see under No. 128 at pp. 790 792, supra. 

_ Xn favour of five sons — Accumulations—Bight of tvidow. A 

Hindoo testator, by his will, directed, that his five sons, 
(1867) continuing joint in food, should take care of his property 
and carry on his business, and that on the death of any one 
of his sons, “not leaving sons and leaving daughters,” that the 
daughters should receive a certain sum out of the estate, and in the 
event of any one of his sons’ widows continuing in the family, provision 
was to be made for her maintenance ; bub if the widow should leave the 
family, she was to receive the sum of Es. 2,000 out of the testator’s real 
and personal property. After the testator’s death, the five sons lived 
together and carried on their father’s business, without any partition 
baking place. One of the sons died, leaving a widow and daughters. 
Held, upon the construction of the will, (1) that the five sons took an 
absolute estate in the property, and (2) that, on the death of one of the 
sons, his share in the corpus did not go to his widow, but (3) that his 
share of the accumulations was not affected by the will, and passed to 
his widow by descent. 

Held, further, that, in the event, which happened, of one of the 
widows leaving the family, she was entitled to Rs. 2,000, independent¬ 
ly of her husband’s share in the accumulations. Bissonauth Chunder v. 
Sreeinutty Bamasoondery Dossee. ... ... 2 Sar. 344«I2 M-l-A. 41. 

For uotes. see under No. 1, at p. 694, supra. 
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(179)- Construction of will—Meaning of testator how to he ascer¬ 

tained — Accumulation — Disposal of surplus profits. The 
(1867) meaning of the testator is to be ascertained by the words 
which he has made use of, having regard to the laws which 
prevail in India relative to these subjects. 

A testator directed his sons, using the words ’* living jointly in respect 
of food,” to take care of, and look after, his property, moveable and 
immoveable, and carry on his trading business. Held that this interest is < 
not accurately represented by the words "joint estate” in England, but is 
more analogous to the tenancy in common which prevails in England- 

Held also that no analogy existed between the present case and the 
case where a testator in England has given the property to executors for 
the purpose of carrying on bis trade. 

The will also directed that, if one of the sons had died leaving a son, 
the share of the son so dying would go to his son, t.e., to the grandson of 
the testator, and that, in the event of bis son not leaving a son, the share 
should go to the survivors. 

Held that the share of profits made during the joint lives of the sons, 
which belonged to the deceased son, goes over to the other sons of the 
testator as they would according to law, and that there was an absence of 
all directions on the part of the testator to accumulate the profits, or to 
iiispose of the profits which were the property of the son. Pranhisto 

Chunder v. Sreemutty Batnasoondery Dassee . 9 W.R. I (P.C.) 

N.B.—This case is same as No. 478, supra. ^ 

(480) -A will of a Hindoo, whose family were governed by the 

Mitakshara, made in favour of his first cousin, who lived in 
<1868) joint estate with him, to the disinherison of his widow, 
except a small provision for her maintenance, in the event 
■of her leaving the family home, in the circumstances, and upon the 
evidence, declared proved and established. Soorendronath Roy v. 
Mussamut Eeeramonee Burmoncah ... 10 W.R. 35 (P.C.)* I B.L.R. 26 

(P.C.)=2 Suther. M7 = 2 Sar. 372= 12 M.I.A. 81, 

For notes, see under BURDEN OP PROOF, No. 29, at pp. 262—264, and under 
Hindu Law, Nos. 240 and 401, supra. 

(481) - Construction—Absolute estate — Life-estati—Alienation by 

a widow. A Hiudu of Bebar died leaving behind him the 
(1874) widow of a predeceased son, and two grand-daughters (being 
the daughters of such predeceased son). The deceased left a 
document, in the nature of a testamentary instrument, which, after recit¬ 
ing the state of the testator’s family at the time of the will, and reciting 
also that the properties, which be was to dispose of thereby, were ances¬ 
tral, proceeded as follows " My wife too died before; only the widow of 
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* 

my deceased son, abovementioned, who too, excepting her two daughters- 
born of her womb, has no other heirs, is my heir.” * i: * * “Except 
my son’s widow, none other is, nor shall be, my heir and malih" * * * 

* “ Furthermore, to the said-, widow of my son, too, these very two 

daughters named above, together with their children, who, after their 
marriage, may be gi/en in blessing to them by God Almighty, are and 
shall be heir and malik” One of the two grand-daughters predeceased 
the testator; and subsequent to the death of the testator, the other 
grand-daughter died leaving a son her surviving. The son’s widow, 
succeeding the testator under the will, sold a part of the estate. In 
a suit by her daughter’s son to cancel the sale-deed and for a declara¬ 
tion of his rights to succeed to the estate after his grand-mother ii.e.y the 
widow of the predeceased son of the testator); held, that the estate con¬ 
ferred hy the testator on the said son’s widow was a life-estate (as opposed 
to an absolute estate) subject to her daughters succeeding her therein. In 
construing the will of a Hindu, it is not improper to take into considera¬ 
tion what are known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be assumed that a 
Hindu generally wishes that an estate, especially an ancestral estate, shall 
be retained in his family; and that a Hindu knows that, as a general rule, 
at 3 11 events, women do not take absolute estates of inheritance which 
they are enabled to alienate. 

It appearing from the evidence that a portion of the purchase-money 
had been utilized by the vendor (widow of the predeceased son of the 
testator) towards paying off a mortgage created by the testator himself, 
their Lordships directed that the decree be to the effect that the plaintiff, 


the grand-son of the vendor, be put in possession, after the death of the 
latter, on his paying to the purchaser the said sum of money utilized in 


paying off the mortgage. Mahomed Shumsool v. Shewukram 

22 W.R. 409=14 B.L.R. 226 = 2 I.A 7 = 3 Sar. 405 = 3 Suther. 43. 


PRIVT COUNCIL. 

NOTES.-F. Radba Prasad Mullick v. Ranee Mani Dassee, 10 Bom. L.R. 

604 (6131 = 12 C.W.N. 729 = 18 H.L.J. 287 = 5 A.L.J. 460=8 C.L.J,48= 
35 C. 896.—See No. 503, infra. 

CALCUTTA. 

-P. Musst. Kollany Kooer v, Luchmee Pershad, 24 W.R. 395 ( 396 ).—Where it 

was plain, as far as the words of a will went, that the testator (a Hindoo) 

1875 intended to make an absolute gift of his property in favour of his widow 
and his daughter, saving that, after his death, they should be proprietors, 
and his entire estate should devolve upon them, the Court held itself hound, with 
reference to the rulings of the Privy Council, to regard the gift as an absolute gift, 
unless it could be shown (and this was not done), that, by the Hindu Law, a gilt to a 
female meant a limited gift, or carried with it the efiect of creating an estate exactly 
similar to the “ widow's estate “ under the Law of Inheritance. 
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1880 —R. Rai Shewak Bam u. Bbowani Buksh Singh, 6 C.L.R. 140 (144)* 

-P. Kullian Butti Koer v. Talapal Singh, 11 C.L.R, 204 (208).—The will of 

a Hindu testator, who died in 1852, leaving a widow and daughters, 
1682 contained the following provisions : " To mj wife B, who is my next 
heir. I give the following properties on these conditions ; I shall have 
entire control on them during my life-time, and after my death my wife, taking 
possession of them, shall perform, with the proceeds, my obsequies, and meet the 
expenses for the marriage, maintenance, and support, according to the family usage, 
of my three daughters. She shall have 4 annas of talooks A and B. in the possession 
of my step-mother, for her necessary expenses, and the performance of charity. 
According to the above conditions my step-mother shall take possession of tboi'e two 
properties, and my wife of all the remaining real and personal estate.” Held that the 
widow took only a life-estate. 

-R. Punchoo Money Dossee u. Troylucko Mohiney, 10 C. 342.—See same case 

1884 under 6 il-I-A. 526. No. 478, supra.', 

-R, Chukkun Lai Roy v. Lolit Mohan Roy, 20 C. 908.—See same case under 

1893 No. 115, supra. 

-R. Bhoba Tarini Debya v. Peary Lall Sanyal, 24 C. 646 {63l) = l C.W.N. 

978.—In the construction of a Hindu will, the Court may take into 
1897 consideration what are known to be the ordinary notions and wishes of 
Hindus as regards the devolution of pcoporty. 

-P. Rajnarain Bhadury v. Asbutosh Chuckerbutty, 27 C. 44, on appeal, 4 

1899 & 1900 C.W.N.^337==27 C. 649.—See same case under 6 M.I.A. 526, No, 473, 
supra. 

-R. Agin Bindh Upadbya v. Mohan Blkram Shah, 30 C. 20 (33) =7 C.W.N. 

314.—A grant to a wife has generally been construed as one for life only, 
1902 if apt words of inbecicanca ace not added. In tnis case, the use of the 
words " istemrari mokurari." in a lease of certain villages granted by 
the proprietor of. an impartible raj to bis wife, was held not sufihctenc to create a 
permanent and hereditary tenure. 

-Appl. ProbodhLal Kundu o. Harish Chandra Dey, 9 C.W.N. 309 (818).— 

The principles of construction of a Hindu will deduoible from the authoci- 
1904 ties are : (1) that the decision in each case of this nature must depend on 
the terms of the testamentary documents which are in question ; (2) that 
the provisions of the Hindu law are to be kept in mind in endeavouring to carry out the 
intentions of the testator and that it is not safe to apply the English principles against 
holding conditions to be conditions precedent in such cases ; and (3) that if, on an in¬ 
terpretation of the document, it appears that the intention of the testator was that the 
fulfilment of a certain qualification was a condition precedent to the bequest taking 
efieob, then the legatee cannot take the bequest unless the condition be fulfilled. But 
if it appears that it was the intention of the testator that the legatee should take the 
bequest irrespective of the condition and the bequest was made to the legatee speoifi- 
©ally, then the bequest will take effect even though the condition be not fulfilled. The 
bequest to the testator’s wife was held in this case to confer on her a life-interest only. 

-D. Atul Krishna Sircar v. Sanyasi Cbaran Sircar, 2G.L.J. 80 (84)=9 O.W, 

N. 764»32 C. 1081.—A Hindu testator gave his properties moveable and 
1908 immoveable to hie mother by the following terms of his will which was 
in the Bengalee language and addressed to her, vie., “ I give unto you 

my property consisting of.immoveable propertie3....and appoint you my executrix ” 

and by the said will, he further directed that bis mother should feed and clothe hia wife 
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and should pay her Rs. 500 if she did not continue under his mother’s control. Held, 
that the bequest to the mother was a bequest of an absolute estate and not of a life- 
estate only and accordingly the bequest by the mother herself by her will of the pro¬ 
perties bequeathed to her by her son was valid and good in law. In 14 B.L.R. 226, 
there was in the will an out and out gift by the testator to his son's widow but the 
will also contained a direction that the daughters of the donee should be heirs. It was 
held on the construction of the whole will that the son’s widow took a life-estate sub¬ 
ject to the daughters succeeding her either as heirs of herself or as heirs of the original 
testator. Their Lordships did not hold that the presumption was that the out and out 
gift to the daughter-in-law only conferred a life-estate, but that the reference to the 
daughters of the donee indicated that the testator only intended to give a life-estate. 

-F. DinTariniu. Krishna Gopal. 36 C. 149 (135) = 1 Ind. Cas. 791 =13 C.W.N. 

291.—No technical words are necessary for a will. In this case, a document 
in the form of a sambandha-nimayapatra was held to be a will. 

-R. Biswa Nath Bhattacharjee y. Durga Sundari Debi, 1 Ind. Caa. 260.—A 

Hindu testator directed in his will that, on his death, all his property 

1909 should be taken by a son to be adopted by bis widow, and that, in case no 
suchadoptioD was made, the widow, and after her, his four daughters should 

take all his properties in equal shares, By the will authority was given to the widow to 
alienate certain properties. Held, that the intention of the testator was that the ulti¬ 
mate successors, in case of no adoption, should be his four daughters, and that the widow 
should take a life-interest with the power to sell restricted to the properties mentioned. 

-F. Nanda Gopal v. Pareshmonl JDebi, 6 lod. Gas- 354 (355).—A gift from a 

Hindu father to his daughter ran thus :—” You do remain in possession 

1910 of the land held by myself, down to your sons’ sons and so on in succes¬ 
sion (putra poutradi hrame) ; you shall not give up any land in favour of 

anybody and your sons and heirs in succession will have a right to own and possess the 
property, your husband and husband's heirs or any member of another family being 
ozoluded Held that che intention of the donor must be ascertained from a constdei- 
ation of the entire passage in the deed of gift, and that, in considering that passage, 
efiect must be given to what is known to be the usual intention of a Hindu in disposing 
of his property, which is to keep the property in the family so that it may pass to per¬ 
sons who may be able to confer spiritual benefit to the donor, that, in the present case, 
the intention of the donor was to create a life-estate in favour of the donee with 
remainder over to her sons’ sons in succession, and that, under the gift, no heritable 
right passed to the daughter of the donee. 

-R. Tara Sundari Debi V. Saiada Charan, 12 C.L.J. 146 = 7 Ind. Gas. 80.— 

When a question arises, whether a right to maintenance is assignable or 

1910 not, the true test to be applied is, whether the intention of the grantor was 
to create a purely personal right to receive a certain sum of money in 
the grantee, or whether his intention was to create an interest in property, which ought 
to be treated as alienable property. The essence of the matter is to be determined by 
reference to all the terms of the grant, whether it was personal and alienable, or really 
an interest in property and attachable, 

MADRAS. 

-R. Bhujanga Rau v. Ramayamma, 7 M. 387.—A Hindu having given certain 

immoveable property to bis wife and her sons and grandsons for ever 

1884 (putra paulraparyantam), the widow devised the land in favour of her 
son by her will. Her daughter claimed the estate on the ground that the 
property became the stridhanom of her mother and that the latter’s will was inoperative 
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under Hindu Law. Seld, the gift of the original male owner having merely created a 
heritable estate without clothing the donee with a power of alienation, aud the pro¬ 
perty having become the stridhanani of the donee, the latter was incompetent to devise 
it by will; the devise having thus become inoperative, the daughter, as heir to sfri- 
dJianam property succeeded to the estate. 

Vydinada v. Nagammal, 11 U. 2S8.—A Hindu, by his will, gave certain 
property to a woman and her husband jointly. It appeared that the 
husband was included in the gift, not because he was related to the 
donor, but because he was the husband of the woman. The husband 
mortgaged the land and died. The mortgagee then sued to enforce the claim under his 
mortgage. Held, the gift being joint in favour of the woman and her husband, they 
took the estate as joint tenants, and on the death of the husband, the property devolved 
on the wife by survivorship, and that the joint tenancy was not severed by the alienation 
by the husband. 

-R. Srinivasa v. Daodayudapani, 12 M. 411 (420).—See same case under 4 M. 

I.A. 137, No. 265, supra. 

Sura Vitil Vayauda Valappil Kunhi Jloidin u. Kypatt Ambu, 1 H.L.J, 
739 (740).—Members of a tarwad who are donees under an instrument of 
gilt take it as tarwad property and no one of them could deal with any 
part of it as bis own. 


1689 


1691 


1893 


1897 


-F. Kunhacha Umma u. Kutti Mammi Hajee. 16 M. 201 (P.B.).—See same 

1892 case under 6 M.I.A. 526, No. 473, supra. 

Ramasami v. Papayya, 18 M. 466=3 M.L.J. 205.—A Hindu made a gift 
of certain land to bis daughter. It was not shown that the donee was a 
widow at the date of the gift. The daughter enjoyed the property for 
thirty-seven years and died leaving sons. Thereupon the son of the donor 
took possession of the land. The son of the donee sued for possession of the land, 
Beld, there being no presumption that an estate given to a female is a life-estate, and 
there being no evidence to show that such an estate was intended by the donor, the son 
of the donee succeeded to her estate. 

-R. Kaltana Sundaram Ayyar w. Umamba Bayi Saheb, 20 U. 421 (432).— 

It must be presumed that the Government in making a grant has in view 
the personal law of the grantee’s family and intends to create an estate 
according to such law. 

Scshayya v. Natasamma. 22 M. 357.—Where it does not appear from the 
terms of a will by a Hindu husband in favour of his wife that anything 
more than a mere life-estate has been given to the wife in property devised 
in her favour, the presumption is that the testator, in making his will, 
bad regard to the personal law of the Hindus and intended to confer an estate in 
oonsonance therewith. As. under ordinary circumstanees, a Hindu widow takes only a 
life-interest in her deceased husband’s properties, the presumption, in the absence of 

apt words olothing her with a larger estate, is that a life-estate was intended by the 
testator. 

-R. Nagalingam Pillai t>. Ramachandra Tevar, 24 M. 429.—PlaintiR’s grand¬ 
father devised his seU-acquired property in favour of bis three eons one 

1901 of whom was the plaintifl’a father; the latter alienated some of such pro- 
pertxee in favour of a stranger under deeds of voluntary gift Plaintiff 
claimed the property from the alienee on the ground that the same, being ancestral 
148 ’ 


•R. 


1899 
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could not be given away by the father to the prejudice of plaintiff. There was nothing 
in the will of the grand-father to indicate that he intended that the devisees should take 
the property free from the incidents of ancestral property. Held that, in the absence- 
of evidence to the contrary, the presumption is that the testator intended the retention 
of the quality of ancestral property, because, according to the rules of construction of 
wills by Hindus, it must be presumed that the testator had regard to the rules of Hindu 
Law as regards the devolution and disposition of property. 

1904 -R. Gomathi Ammaln. Kupputhayi Ammal, H M.L-J. 175 (178). 

-—D. Srinivasa Sastrigal v. Panchanatha Royer, 3 M.L.T. 323. In the case 
of a lender who has knowledge that the debts of the husband can be paid 

1907 out of the funds in the hands of the widow and that there was no necessity 
for her to raise any funds to discharge the debt, no equities arise because 
he practically assisted the widow to dissipate the estate. The case in 14 B.L.R. 226- 
was held to be not in point, for there is no finding there that the alienee had knowledge, 
such as the alienee had in the case in 3 M.L.T. 323, or that the widow had other 
available funds of her husband. The only funds the widow seems to have had in 
that case was the income of the property and that was entirely at her own disposal. 

-R. Sooryudu v. Hanumayya, 19 H.L.J. 384 ( 388 ) =6 M.L.T. 196=3 Ind. 

Cas. 281 = 32 M. 521.—A deed of gift to a Hindu widow for maintenance 

1909 containing a clause empowering the widow to enjoy the property gifted 
“ with power of gift, alienation, etc.,” confers on the widow an 

absolute estate. 

-R. Ummanga v. Appadorai Patter, 20 M.L.J. 268 = 1910 M.W.N. 195=5- 

lad. Cas. 671.—The decisions at 16 M. 201 and 11 M. 258 were based 
upon a rule of construction laid in 2 I.A. 7 (P.C.). 

_R. Kalliani Amma v. Govinda Menon, 10 M.L.T. 399 = 12 Ind. Cas. 492.— 

Where the deed of gift declared chat the donee and his Santhanams should 

1911 enjoy for ever, “along with me as long as I live and inprovrium there¬ 
after,” it cannot be held that it is a gift jointly to the donee and her 
children then alive, and that, on the death of the other donees, it survived exclusively 
to^the remaining donee. 

BOMBAY. 

-R. Lakshmibai v. Hirabai, 11 B. 69 ; on appeal, 11 B. 573.—See same case 

1886 under 6 M.I-A, 526, No. 473, mpra. 

1366 -R. Nanabbai Ganpatrav Dhairyavan v. Achratbai, 12 B. 122 (132). 

-R. Anuaji Dattatraya v- Chandrabai, 17 B. 503.—See same case under 1 

1892 104, No. 413, supra. 

-R. Narayan Lakshman v. Bapu Valad Haibatrav, 17 B. 741.—Plaintiff 

purchased some property from 1st defendant. Subsequently the 4th de- 

1892 fendant purchased the same property from the 1st defendant but without 
notice of plaintiff’s purchase. A portion of the purchase-money paid by 

the latter purchaser went towards liquidation of a mortgage prior to plaintiff’s pur¬ 
chase. The 4th defendant had been put in possession, whereas the plaintiff bad not 
been. In a suit by plaintiff, Aefd that be could recover the property only on payment 
to 4th defendant of the amount which went towards the liquidation of the prior mort¬ 
gage, which, but for the 4th defendant’s payment, had to be paid off by the plaintiff. 

-F. Lomba GomajI v. Vishvanath Amrit Tilvankar, 18 B. 86, on almost the 

1893 same point as in the last case. 
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R. Jai Ram v. Kessowjee, 4 Bom. L.R. 5S5 (557J.—A Hiudu testator made a 

will whereby he appointed his wi/e his executor and heir ; and provided 
1902 that if a son be born to him that son should be the owner of the residue 
and if no son be born then his wife should be the owner. Held, that the 
wife acquired, under the will, au absolute estate in the property bequeathed to her, and 
was entitled to dispose of the property by will. In this case, the property bequeathed 
was all moveable ; it was mostly, at all events partly, iu the nature of deposits and 
shares; and bad the testator ioteuded that his widow should take only a life-estate 
and preserve it and not alienate it. he would, instead of simply saying that she should 
take the property as his heir and as owner, have taken care to say that she should not 
touch the corpus but only get the interest on the deposits and the dividends of the 
shares. 


R. Ambalal v, Bai Rewa, 5 Bom. L.R. 334 (339).—A Hindu husband is com¬ 
petent to create in favour of his wife an absolute interest in immoveable 
1903 property bequeathed by him to her, though it is necessary, in order to 
create such an interest, to use express language to that effect. 

-D. Lalbhaiw. Mansukh, 8 Bora.L.R. 482 (486).—One of the clauses of a 

will provided : ' as to shop No. 1 which there is in Madhavpura, the same 
1906 realises a rental of Rs. 90 per year. My wife Devkot shall take the rent 
of the said shop. Should perchance anything have to be paid to my 
creditors, then my wife shall sell the said shop and pay (the defendaut). She is the 
sole owner of the said (shop).” Held, on a c^>nsideration of the whole will, that the 
testator meant by the above clause to pass to bis widow an absolute estate in the 
bouse. 


-P. Ashidbai u. Abdulla. 8 Bom. L.R. 652 (667)»31 B. 271.—Where there 

is a subsisting charge on certain property paid ofi by the person in 

1906 posaession, it is equitable that, when the plainuifi reclaims that estate, 
credit should be given to that person for the payment of the mortgage 
which the plaintifi would have had to meet. 

-R. Ganpatrao v. Vamaatao. 10 Bom. L.R. 210 (222).—The ordinary restric- 

1908 property which has passed to a widow not as heir 
but by deed or other arrangement conferring on her absolute powers. 

-R. Parami Ramayya t». Mahadevi, 12 Bora. L.R. 196=^34 B. 278=5 lud. 

Cae- 980. The rule that the will of a Hindu must be construed with due 

1909 regard to Hindu habits and notions applies only where there is ambiguity. 
Caution must be used in applying that rule, and it must be adopted only 

where a suggested constcuotion of doubtful language leads to manifest abmrdity or 

hardship. The mere fact that the word ‘ maintenance ’ is used cannot affect the 

unconditional terms of the bequest. The ordinary notions of the testator must be 

judged from what the ahastras, in the absence o{ usage to the contrary, ordain he was 
bound to do. 

R. Motilal Mithalal v. The Advocate-General of Bombay, 13 Bom. L.B. 471 
(476).—Held, that the widow took a widow’s estate, and not an absolute 

1910 estate. The use of the expression * malik ’ by itself would be sufficient to 
give the widow an absolute estate, but the knowledge of the testator as to 

the inoidente of a widow’s estate and the ordinary notions aud customs of Hindus is to 
be considered in construing a wiU. (See also same case under No. 496 infra) 
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-F. Sambu Hanmaata Kobal v. Nama Narayan, 13 Bom. L.R. 867 —12 Ind. 

Cas, 362 .—Eeld that G became entitled to bold the property as alienor 
1911 and A could not recover it from C without payiog the amount of Bs. 651 
as the redemption was made by C for A with the latter’s knowledge and 
consent. 


ALLAHABAD. 

-R. Mathura Das , Bhikaa Mai, 19 A. 16 = 16 A.W.N. 171.—See same case 

1896 under 6 M.I.A. 526, No. 47.3, supra. 

-R. Janki w. Bhairon, 19 A. 133 = 17 A.W.N, A.-A will, made by a separated 

sonless Hindu in favour of bis wife making her the owner, after his death, 
1896 of the property devised, conferred an absolute alienable estate on the 
latter, the fact that he had a daughter and the surrounding circumstances 
showing that the testator could not have intended a larger estate. Held, also, that the 
property devised became the stridhanarn of the widow, descendible to her, and not her 
husband’s heirs. 

-R. Surajmaniv. RabiNatb,25A. 351 (3Si)=23 A.W.N.86.—Under theHindu 

Law as interpreted up to the present in the case of immoveable property 
1903 given or devised by a husband to his wife, the wife has no power to alienate, 
unless the power of alienation is conferred upon her in express terms. 


-R. 

1906 


OUDH. 

Mussammac Salta n. Kashi Nath, 9 O.C. 119 (122).—-Held, that the will 
under consideration in this case conferred only a life-interest upon the 
devisee. 

SIND. 


I R. Goverdbandas v. Vantbai, 1 S.L-R. 211 (214).—See same case under 
1906 6 M.I.A. 526, No. 473, supra. 


(482)- Gift to a designated person — Adoption—Performance of 

ceremonies by one of two widotos. A Hindu made a will in 
(1876) the following terms:—“ And as I am desirous of adopting a 
SOD, I declare that I have adopted Koibullo, third son of my 
eldest brother. My wives shall perform the ceremonies according to the 
Shastras, and bring him up, and until that adopted son comes of 
age, those executors shall look after and superintend all the property 
moveable and immoveable, in my own name or henami, left by me. Also 
that adopted son, when be comes to maturity the executors shall make 

over everything to him to his satisfaction.”.“God forbid, but 

should this adopted son die, and my younger brother, Nilruttun^ have 
more than one son, then my wives shall adopt a son of his. If at that 
time Nilruttun has not a son eligible to adoption, they shall adopt another 
son of Saroda, and the wives and executors shall perform all the afore¬ 
mentioned acts.” 

After the death of the testator, one of the widows sued to cancel the 
will and recover one moiety of the estate on the ground that the cere¬ 
monies of adoption directed under the will were performed only by the 
other widow, that, consequently, the adoption of Koibullo was invalid, 
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and that sho (plaintiff^ was, as one of tbe widows of the testator, entitled 
to succeed to a moiety of the estate. Held, that the bequest was to a 
designated person; and that, therefore, the boy, Eoibullo, was entitled 
to succeed to the whole estate, notwithstanding tbe performance or non* 
performance of the ceremonies, because, on a true construction of the 
will, it did not appear that the testator intended Koibullo’s taking tbe 
estate to be dependent on the widows choosing or not choosing to per¬ 
form the ceremonies. 

Qucere. —Whether the performance of the ceremonies was essential 
to the validity of the adoption ; whether, if so, the performance of the 
same by one of the two widows would validate the adoption ? Nidhoo- 
moni Debya v. Saroda Pershad Mookerjee ... 26 W.R. 9 l =3 |.a. 253^3 

Sar. 653=3 Suther. 338 = Bald. 78. 

PRIYY COUNCIL. 

NOTES.- D. Fa-oindra Deb Raikatv. Bajeswar Das, 11C. 463 = 12 I.A. 72._ 

Where some property, having been given under an OKgikarpatro (authority 

1884 to adopt), had been given to a certain person os adopted sen. the gift 
failed as tbe adoption was invalid. Their Lordships were of opinion that 
in the case at 3 I.A. 253, the deed gave tbe property toa designated person independently 
of the adoption. 

-R. Subbarayar r. Subbammal, 24 U. 214=2 Bom.L.R. 982=4 C.W.N. 805 = 

1900 27 I.A. 162.—See No. 77 at p. 767, supra. 

-D. Mussamut Lali v. Murli Dbar. 26 A. 488=3 A.L.J. 415 = 10 G.W.N. 

730 = 8 Bom. L.R. 402=3 C.L.J. 594 = 1 M.L.T. 171=33 I.A. 97.—A 

1906 clause in a wajib-ul-arz veri6ed by one Dhanaraj ran as follows :_“ Seven 

years ago I adopted my sister’s son Murli. He is my heir and will be the 
owner.” It was held that, unlike the case in 3 I.A. 253, tbe intention of Dhan Raj 
was to make no gift of the property to Murli Dhar independently of tbe adoption, and 
that, the adoption being invalid acoordiug to Hindu Law, it gave no right to Murli. 
Dbat to inherit the property. (See No. 78. ac p. 757. supra.) 

CALCUTTA. 

-R. Ptobodh Lai Kundu v. Harish Chandra Dey, 9 C.W.N. 309_See same 

1904 case uDder 2 I.A. 7, No. 461, supra, 

—R, Lacbmi Dal Mahatwani v. Kissen Lai Pahari, 4 C.L.J. 637 (541) *11 C. 

1906 ^^® ''ahdity of tbe adoption is not of the essence of the 

transaction, the gift may be operative even though the adoption fails. 

MADRAS. 

-R. Abbu V. Euppammal, 16 M. 355 —Where a Hindu made a will whereby he 

authorized his widow to adopt a boy, and directed that his property 

1892 should be enjoyed by her during her life and that, after her death, the 
boy whom she was directed to adopt should take the whole. No adoption 
having been made at all, field, tbe boy named in the will had no right either to the pro¬ 
perty or to maintenance in the family, all the provisions in the will relating to him 
being intended by tbe testator to take effect in the event of his being adopted. 

-Appl. Veokatachariarv. Sadagopaohariar. 9 M.L.T. 139 = (1910) M.WK 785 

1910 =6 Ind. Oai. 817 •—866 8azD6 ca86 at p» 755p supra. 
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ALL&HABAD. 

1901 —Appl. Lali V. Murlidhar, 24 A. 195=22 A.W.N. 10. 

-F Lalta Prasad v. Salig Ram, 31 A. 5= A.W.N. (1908), 249=5 A.L.J. 626 = 

4 U.L.T. 442 = 1 Ind, CaB. 539.—A Hindu testator gave all his property 

1908 to his wife for life and declared that, after her death, L, his adopted son, 
should be the owner of the property. The testate’s wife predeceased 
him. Held that, after the death of the testator, L took as persona designata, whether 
in fact his adoption was valid or not. 

OUDH. 

-R. Marjad Kuar u. Kalka Bakhshi 4 O.C. 6 (12).— Held, that the deed was 

purely and simply a deed of adoption and that it had no legal effect as a 

1900 will. Held )also, that, even if there was a bequest to the defendant, it 
beingiadmitted that I.S. had not adopted the defendant, the gift could 
not take efiect. 

(483)- Trust—Trust for religious uses—Beneficial interest in sur¬ 

plus—Construction of will. A Hindu lady left by will to her 
(1879) SODS lands belonging to her to support the daily worship of an 
idol, and defray the expenses of certain other religious cere¬ 
monies, with a provision that, in the event of there being a surplus after 
these uses had been satisfied out of the revenue of the said lands, such 
surplus should be applied to the support of the family. Held, that this 
provision amounted to a bequest of the surplus to the members of the 
joint family for their own use and benefit, and that each of the sons of the 
testatrix took a share in the property, which, after satisfying the religious 
and ceremonial trusts, might be considerable, and could not be presumed 
to be valueless. Held, also, that directions given by the testatrix in her 
will to the effect that her heirs should have no power of gift or sale over 
the property bequeathed, and that it should not be attached or sold on 
account of their debts, being inconsistent with the interest actually given, 
were wholly beyond her power, and must be rejected as having no opera¬ 
tion. Ashutosh Dutt y. Doorga Churn Chatterjee 

5 C.L.R 296 = 5 C. 438 = 6 I.A. 182 = 4 Sar. 58=3 5uther. 694. 

PRIVY COUNCIL. 

NOTES.-R. Jagadindranath Roy u. Hemanta Kumari Debi, 32 C. 129 = 8 

C.W.N. 809 = 32 I.A. 203 = 6 Bora. L.R. 765.—In dedications of the com* 

1904 pletest kind, an idol is rightly regarded as a juridical person capable as such 
of bolding property ; but there are less complete endowments in which, 
notwithstanding a religious dedication, property descends (and beneficially) to heirs 
subject to a trust or charge for the purposes of religion. 

CALCUTTA. 

-R, Bajender Dutt u. Sham Chund Mitter, 6 G. 106.—On the occasion of a 

partition among brothers of a undivided Hindu family, their mother, who 

1880 was the owner of the family dwelling-house, gave it, along with the lands 
and houses appertaining thereto, by a deed, to an idol, and appointed her 
sons as the managers, and directed that none of them should alienate the same but 
that the surplus, if any, should be laid out in the purchase of lands in the name of the 
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idol. Held, that there was a good gift in favour of the idol and that none of the brothers 
•or their descendants can otaim a partition of such property. 

-R. Sbooktnoy Chuuder Dass v. Monohari Dassi, 7 C. 269 (278).—Where a 

will, after providing that certain properties should be set apart for religious 

1881 purposes, declared that the prodts should be taken by the descendants of 
the testator, the descendants were not entitled to the corpus but only the 
surplus remaining after the religious purposes are satisfied. 

- D. Kally Dass Seal v. Nobin Chunder Doss, 14 C. 818 (52S), where there was 

no creation of an endowment or charge of any kind in favour of an idol, 

1887 but only an attempt to tie up the property for the benefit of the heirs of 
the executants of the document; whereas, in 6 I.A. 182, there was an 
express gift in favour of the idol. 

-F. Jrtgobandhu Doy Poddar v. Dwarika Nath Addya, 23 C. 446.—A will 

contained restrictions on the powers of alienation of the legatee- Beld 

1896 the restrictions should be held as non-existent, and the legatee, who was 
also executor under the will, had the power to alienate. 

-R. Girijanund Datta Jha. v. Sailajanund Datta Jha, 23 C. 645 (661).—Where 

property is not wholly debutUr, but is only charged with certain religious 

1896 trusts, the surplus, after the performance of the trusts, can be attached 
and sold for the debts of the person beneficially entitled thereto. 

-R. Lloyd u. Webb, 24 C. 44.—A testator devised his properties in favour of 

his son, hut with a condition that the son should not enjoy them up to the 

1896 year 1900. The son was a major at the date of the will, Beld, the con¬ 
dition was repugnant and invalid, and the eon took an immediate vested 
interest. 

- D. Bhuggobutty Prosonno Sen t>, Gooroo Prosonno Sen, 25 C. 112 (127), 

on the grounds that, in that case, there was no reservation of any proprie- 

1897 tary or pecuniary interest in the property in favour of the members of the 
family of the testator, which could be attached and sold in satisfaction of 

their debts, and the right of living, provided for by the will, was more in the nature of 
a personal privilege, and no heritable right was created by the will so far as the dedi¬ 
cated property was concerned. 

-R. Mofazzul Karim v- Mohammed, 2 C.L.J. 166 (172).—Assuming that there 

may be a valid wakf of the profits of land, a dedication of a portion only 

1909 of such profits does not constitute a wakf of either the whole or a portion 
of the land. At beat it creates a charge upon the land, and does not render 
it Don-heritable, non-traoaferable or impartible. The existence of euoh a charge is, 
therefore, no bar to a partition if the land is joint property. 

- Dlit. Srinibaah Das v. Monmohini Dasi, 8 C.L.J. 224 (233)—on the ground 

that the circumstances in support of the view that the idol to whom 

1906 property was granted was not to take absolutely were not to be found in 
that case. Whereas, in 6 0. 438, there was in substance a disposition of 
the surplus in favour of the heirs of the testator, there was, in 3 C.L.J. 224, no reserva- 
tion of any proprietary right or interest in the property in favour of the family of the 
teetatoc; indeed the heirs were expressly excluded from all right of inheritance to the 
property. It was. therefore, impossible to bold that the intention of the testator was 
to leave his estate to his heirs subject merely to a charge in favour of the idol. 
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-R. Patna Chandra Bysaok ». Gopal L.1 Sett, 8 

the tetm ' Malik ■ is need in a will, ita precise meaning is to be deter 

1908 mined by the context and with reference to the other clauses of the dccu- 
meet. 

_R Bhabatatan Roy .. BehariLal. 10 Ind. Cas. 399.-K a certain piece of land 

is really absoluL debutter, the mere fact that the shebaits have to 

1911 divide it as if it was secular, does not alter the true character of the 

land. 

BOMBAY. 

_R Ramalinga Khanapure n. Virupakshi Khanapure, 7 B. 538.-An agree¬ 
ment between Hindu co-parceners agreeing not to divide the co-parc y 
1883 property at any time was invalid because it created a perpetuity. 

_R Eupa Jagshet n. Krishnaji Goviud, 9 B. 169.-The Hindu law makes no 
disGnetien between a religious endowment in favour of a family idol and 
one which is for the benefit of the general public. 

-Relied upon. Jehaogir v. Kaikhsru, 13 Bom. L-R. 141 = 9 ^ 

Held that the restrictions on the powers of en]oym6nt. alienation and 

1910 disposal of property, were void as being repugnant to the absolute 
gift. 

ALLAHABAD. 

_K. Bhairo v. Parmeshri Dayal. 7 A. 516 = 5 A.W.N. 136.-Where a compro. 

mise was efiected in a suit for partition, where, n it was provided that one 

1885 of the sharers should obtain certain property f 

generation, but the power of alienation was restricted ; held the compro- 

mise should be treated as if it contained no restriction on the power of alienation, such 

restriction being void as offending the rule against perpetuities, 

__R Bageshei Kunwar v. Satnarain Singh, 17 A.W.N. 104.—In a will ® 

certain property to the devisee and his heirs for 
1897 condition that, if the property should be alienated, it should rever 

heirs of the testator, the condition against alienation is inoperative 

the devisee takes an absolute estate. 

( 4 g 4 j- Ancestral property — Mitakskara—Alienability by a co-parce 

ner of his undivided share of ancestral estate--Will~Lirmta- 

(1880) tion Act (XIV of 1859J. S. 1. 01. Id-Res judicata-Act VIH 
of 1859, S. 2. A Hindu of the Southern Maratha country, hav¬ 
ing two eons undivided from him. died in 1871. leaving a will disposing of 
ancestral estate substantially in favour of his second soo, excluding e 
elder, who claimed his share in this suit. In 1861, a suit, brought y i3 
elder son against his father and brother to obtain a declaration of his 
right to a partition of the ancestral estate, was dismissed on the ground 
that he had no right, in his father’s life-time, to compel a partition of 
moveables, and that, as to the immoveables, the claim failed, because ey 
were situated beyond the jurisdiction of the Court. Beld, first, t ^ la 
suit was not barred under Act VIII of 1859. S. 2. the proceedings of 18bi 
not having amounted to an adjudication between the brothers as to their 
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rights in the estate arising on their father’s death. Secondly, that the 
suit was nob barred under the Limitation Act (XIV of 1859), S. 1, cl. 13. 
As to the immoveables, setting aside the fact that the plaintiff had remained 
in possession of one of the houses of the family, which bad been treated 
by the father as continuing to be part of the joint property, the decision 
of 1861, based, as to the immoveables, on the absence of jurisdiction to 
declare partition of them, caused this part of the claim to fall under the 
provisions of Act XIV of 1859, S. 14. As to the moveables, assuming that 
they could, on the question of limitation, be treated as distinct from the 
immoveable, and that no payment had been made within twelve years be¬ 
fore this suit by the ancestral banking 6rm to the plaintiff, the adjudication 
of 1861, whether in law correct or incorrect, bad been that the elder son 
could not asserc his rights in the moveables until his father’s death. The 
defendant, in this suit, who had taken the benefit of that judgment, could 
nob now insist that it did not suspend the running of limitation on the 
ground that bis brother might have appealed from it, if erroneous. So far, 
also, as the father’s interest was concerned, the succession only opened on 
his death. Thirdly, it having been contended that, as a father and his sons 
were, during his life, co-parceners in the family-estate, one of such co¬ 
parceners being able, according to the decisions of the Courts, by act inter 
vivos to make an alienation of his undivided share binding on the others, 
it followed that the father might dispose by will of his one-third share. 
Held that, under the Mitakshara law as received in Bombay, the father 
could not dispose of his one-third share by will. The doctrine of the 
alienability by a co-parcener of his undivided share without the con- 
seat of bis co sharers should not be extended, in the above manner, 
beyond the decided cases. The Bombay Court had ruled that a co-parce- 
uer could not, without his co-sharers’ consent, either give or devise his 
share, and that the alienation must be for value. The Madras Court had 
ruled that, although a co-parcener could alienate bis share by gift, that 
right was itself founded on the right to partition, and died with the co¬ 
parcener, the title of the other co-sharers vesting in them by survivor¬ 
ship at the moment of his death. Without a decision as to which of 
these conflicting views, in regard to alienation by gift, was correct, the 
principles upon which the Madras Court had decided against the power 
of alienation by will, were held to be sound and sufficient bo support that 
decision. Lakshman Dada Naik y. Ramchandra Dada Naik ... 

7 C.L.R. 320=5 B. 48 = 7 I.A. 181=4 Sar. 73=3 Slither, 778. 

a PRI¥T OODNOIL. 

NOTES,- B. Balgobiad Das V. Naraio Lai, 18 1. 839=20 l.A. 116.—Sea 

1868 No. 319, nipra. 

149 
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CALCUTTA. 

—K. Faizuddin Ali Khan v. Tincowci Saha, 22 C. 565 (571).-A Hindu father, 
SO long as be is joint in interest with his son or other co-parceoers, 
1895 cannot alienate his ancestral property, in whole or in part.-.by means o 
a will. 


MADRAS. 

■R. Ponnappa Pillai v. Pappuvayyangar, 3 M. 1 (62).—A Hindu governed by 
the Mitakshara is incompetent to alienate, by will, ancestral property, 
moveable or immoveable. 

■R Baba «. Timma. 7 M- 357 (F.B.).-A Hindu father, while unseparated 
from his son, has no power, except for purposes warranted by specia 
texts, to alienate to a stranger his undivided share m the ancestral 


1681 


1883 

estate, moveable or immoveable. 

_R Krishna u. Subbanna. 7 M. 564.-GenetaIly, the members of an undivid- 

ed Hindu family are not entitled, when they enter into a division of 

1884 familv properties, to an account of past transactions or for mesne profits 
prior to division. The case, however, of a minor who is ejected, by the 

manager from the family house and excluded from enjoyment of the family property, 
is an exception to this rule. In such a case, the manager is bound to account to the 
infant for mesne profits from the date of bis exclusion. 

_R Subbavya n. Surayya. 10 M. 251.-A Hindu father has power to dispose of 

self-acquired immoveable property to the complete disinherison of an 

undivided son. 


1887 


_R. Bangasami w. Krishnayyan, 14 M. 408-1 M.L.J. 603 (F,B.) See same 

1891 case under No. 202 at p. 880 , supra. 

_R, Rathnam u. Sivasubramania, 16 M. 353.-A member of an undivided 

Hindu family has no right to dispose of even his own share in ancestral 

1892 immoveable property by a will, because, at the time of bis death, the right 
by survivorship comes in conflict with the right by devise, and the former 

being the prior title takes precedence over the latter. 

In this case, a Hindu father of an undivided family, consisting of himself and his 
adopted son, possessing no property other than ancestral property, made a bequest in 
favor of an idol. Held, such bequest not binding on the adopted son. 

_R, The Court of Wards u. Venkata Surya Mahipathi Ramakrishna Bao, 20 

H. 167; 9 . c. on appeal, 22 M. 383=26 l.A. 83.—The holder of an impar- 
1896 tible estate has power to dispose of it by will, because the members of the 
undivided family to which he belongs have no co-parcenary right (».«., 
right to call for partition of the estate) therein. 

_R, Natesa Aiyar u. Bathai Ammal, 19 M.L.J. 62 (64) = 5 M.L.T. 140=4 Ind. 

‘ Cae. 1104.—A gift by a member of a joint Hindu family made in 

1908 consideration of past services voluntarily rendered to the family will not 
bind the members of the family other than the donor without proof that 
they were for family necessity or for family benefit; but it will be binding on the donor 
himself as one made for consideration received. 
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BOMBAY. 

- F, Kooorra? v. Gurrav, S B. S89.—Where 6he znembers of an undivided Hindu 

family have had joint enjoyment of the family property, or where they 
1881 have been in enjoyment of different portions thereof, there ought not to 
be a relief by way of taking acoounts of past transactions, but the family 
property ought to be divided as it stands at the date of suit without any claim for mesne 
profits. 

-R. Mahant Ishvargar Budhgar v. Caudasama Amarsang, 8 B. 518. See same 

1881 case at p. 183 , supra. 

-R. J^ugmohandas Mangaldas v. Sir Mangaldas Nathubhoy, 10 B, 528.—The 

suit being one for partition by the son against the father, it was held 
1886 that the ancestral property ought to be divided as it subsisted at Oie date 
of suit. 

—R. Apaji Narhar Kulkarni v. Ramchandra E^vji Kulkarni, 16 B- 29 (76) 
IF.B.)—A question which a Court of Justice in India ought to decide is not, 

1891 so much whether an admitted principle of Hindu Law shall be carried out 
to its apparent logical consequences, as what are the limits of an excep¬ 
tional doctrine established by modern jurisprudence. 

——R. Damodar Das Maneklal v. Uttamram Maneklal, 17 B. 271)(279).—It cannot 
be broadly laid down that in no case is a manager accountable to the other 

1892 members of the family in respect to past transactions on the occasion of 
a partition*6uit. How far be is accountable and what objections can be 

taken to his management, depend upon the conduct of the manager and thentber 
members of the family, the nature of tbe property and the circumstances of the family. 
Minor members of the family may. when they attain their majority, call upon the 
manager to account to them in respect of acts, which are fraudulent, and also in respect 
of gross aud negligent management prejudicial to their interests. The presumption, 
however, in the absence of any evidence, is that the property for partition is such as it 
exists at the date of the suit for partition. 

-R. Bbivrav v. Sitaram, 19 B. S32.—Mosne profits prior to suit may be claim¬ 
ed in a suit for partition, if one member of tbe family is entirely excluded 
1894 from enjoyment of the property or if a member holds the property, the 
subject of suit, tas impartible property exclusively his own. 

If a decree in a partition-suit is silent as to subsequent profits, a party may bring 
a separate snit therefor (S. 244. cl. 2 of the Civil Procedure Code). 

-R. Hanmantapa v. Jivubai. 24 B. 647 (6541 = 2 Bom. L.R. 478.—Though the 

father is not entitled to give away ancestral moveable property to one son 
1900 to the exclusion of other sons, he is not debarred from giving, out of 
affection, a portion of the moveables to a widowed daughter-in-law. The 
latter power in the father is an exception to the general rule. 

ALLAHABAD, 

- R. Baibbadar n. Bisbeehar, 8 A. 495 (499) =6 A.V.N. 154. See same case 

1886 at pp. 686 and 916, supra. 

-R. Chandra Deo Singh 0 - Mata Prasad, 6 A.L.J. 263 (299, 801)=llnd. Gas. 479 

“81 A. 178 (P B.). —^The doctrine of the alienability by a oo-paioener of his 
1909 nndivided share without the oonsent of his oo-iharers cannot be extended 
beyond tbe decided cases. \ 
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-R. Naod Ram V. Mangel San, 6 A.L.J. 415 (418, 419)=31;A. 359.—A Hindu’ 

father under the Mitdkshara cannot make a gift of his immoveable pro- 

1909 petty to one son to the detriment of the other, when the gift is not on 
account of affection for that son, but to punish and disinherit the other 

son ; and that son can, in a suit for partition, claim a share in the property gifted to 
the other son. 

CENTRAL PROVINCES. 

-R. Mukund w. Laxman. 3 Ind. Cas. 752=6 N.L.R.46.—See same case under 

1910 34 C. 329, No. 452, supra. 

OUDH. 

-R. Musammat Najban Bibi v. Saiyad Raza Husain, 4 O.C, 408 (417)-— Held, 

that, the will having been made before Act 1 of 18B9 came into force, 

1901 provisions of that law were not applicable to it. The Muham¬ 

madan Law does not appear to require that a will, if reduced to writing, 
shall be attested. The provisions of Ss. 68 and 69, Evidence. Act, were 
therefore not applicable to the will. 

(485)— —Construction of Hindu will—Use of words “putra poutradi 
krame”— Condition subsequent. In a will, the words, “putra 
(1881) poutradi krame,” recognized as apt for conveying an estate 
of inheritance do not limit the succession to male descendants, 
and will include female heirs of a female, where by law the estate would 
descend to such heirs. The will of a Hindu, who died, leaving only a 
widow, a daughter’s daughter, and a brother, directed as follows: “ 7. If 
no daughter or daughter’s son of mine should be living at the time of the 
death of my wife, then my grand-daughter (daughter’s daughter) shall 
become the proprietress of my property, and shall remain in undisputed 
possession thereof, ‘putra poutradi krame.’ ” “ 8. If the death of my wife 
should take place before my daughter's daughter arrives at majority, and 
bears a son, then the whole of the estate shall remain in charge of the 
Court of Wards until she arrives at majority and bears a son.” “ 9. If my 
daughter s daughter should be barren, or a sonless widow, or if she should 
be otherwise disqualified, she shall not become entitled to my property, 
but shall receive an allowance of Es. 300 per mensem for her life." “20. If 
no son or daughter should be boro to me, and if my daughter’s daughter 
should die before she bears a son, or if she should be barren or become a 
sonless widow, or be otherwise disqualified, then the whole of my proper¬ 
ties shall pass into the hands of the Government.” The will further 
directed the use of the money by the Government, in that event, for cer¬ 
tain charitable purposes. In an administration-suit, brought by the 
Secretary of State in Council against the testator’s brother, wife, and 
grand-daughter, for the carrying-out of the trusts of the will, held that 
cl. 7, if it stood alone, would confer an absolute estate on the daughter’s 
daughter on the death of the widow; that the disqualifications in ol. 9 
must come into operation, if at all, at or before the death of the widow 
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and that it was unnecessary to decide whether, if they had been condi¬ 
tions subsequent, they would or would not have been in violation of Hindu 
law. That cl. 20 was supplementary to cl. 9, and that by it the gift over 
to the Government was to take effect, if at all, immediately upon the 
widow’s death, in the event of the grand-daughter dying before her with¬ 
out having borne a son, or in the event of the grand-daughter being dis- 
qualided at the date of such death. One possible event not having been 
provided for by the will, viz.^ that of the grand-daughter predeceasing the 
widow, having borne a son : their Lordships did not decide what would 
happen on the occurrence of that event. The rights of a son yet unborn 
would not, in the case supposed, be affected by any judgment in these 
proceedings. Lady Langdale v. Briggs (8 De G. M. and G. 391), as ex¬ 
plained in the Tagore Case {9 B.L.R. 377), approved. Randal Mookerjee v. 
Secretary of State ... 10 C.L.R. 349 = 7 C. 304=8 I.A. 46 = 4 Sar, 225. 

CALCUTTA. 

Notes.- R. Ram Lai Sett u. Kanai Lall Sett, 12 C. 663 (685).—Where there 

is a gift to a class, some of whom are or may be incapacitated from taking, 

1886 because not born at the date of gift or the death of the testator, as the 
case may be, and where there is no other objection to the gift, it should 
enure for the benefit of those members of the class who are capable of taking. 

R. CbukkuD Lai Roy v, Xiolit Mohao Roy, 20 C. 906. ^8ee same case under 

1803 4 C. 23, No. 115, supra. 

1903 -R. SatacChaDdrailullicko.KanaiLalChuuder.SC-W.N.266(271), 

- D. Perkash Lai v. Ramcshwar Nath Singh, 31 C. 561 (569).—Where it was 

held that though the words al aulad etymologically signify ' offspring * 

1904 or ‘progeny,’ they must be interpreted to mean ‘ lineal male descend¬ 
ants,’ having regard to the custom prevalent in the place, and the case in 

7 C. 304 was distinguished ae turning upon the meaning of 'puira poutradi krame.' 

-R. Kishori Mohan Sanyal v. Shib Chandra Labiri, 7G.L.J. 291 (293).—The 

words 'pulra poutradi aantan' have a definite and well-ascertained 

1907 meaning, and mean all the heirs, male and female, though the two heirs 
expressly mentioned are the first two of the male heirs. 

- R. Nanda Gopal v, Paresbmoni Debi, 6 lod. Css. 354.—See same case under 

1910 2 I.A. 7, No. 481, supra. 

MADRAS. 

- R. Stioivasa v. Dandayudapani, 12 M. 411.—See same case under No. 266 

1889 supra. * 

BOMBAY. 

Fardunji M. Banaji t,. Mithibai. 22 B. 355 (867).-A gift to the heirs of 
a oerUm mdividual from generation to generation confers upon them 
when ascertained, exactly the same estate as if the gift were to the named 
heirs of that individoal. 


-F. 

1887 
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(486) - Construction of—Precatory words — Mis-statement in o> 

petition for special leave to appeal—Costs. In order to create 
(1882) precatory trust, the words must be such that the Court finds 
them to be imperative on the first taker of the property; and 
the subject of the gift over must be well defined and certain. A testator 
made a gift in these words: I give to my dearly-beloved wife the whole of 
my property, both real and personal (described), feeling confident that she 
will act justly to our children in dividing the same when no longer 
required by her. Held, that the widow took an absolute interest in the 
property, and that no trust for the beuefit of the children was created. An 
order in Council granting leave to appeal is liable at any time to be res¬ 
cinded with costs, on its appearing that the petition upon which the order 
has been granted contains any mis-statement, or any concealment of 
facts which ought to have been disclosed. Even if there has been no 
intention to mislead, a material mis-statement having been made, the 
order is still liable to be rescinded; and, to maintain it, to clear the case of 
bad faith is not sufficient. Mohan Lall Sukul v. Bebee Das (8 M.I.A. 195) 
followed. Of three grounds on which special leave to appeal had been ob¬ 
tained, two had been correctly stated, but with the third was connected 
error in the petition, to which objection was taken at the hearing. On its 
appearing that there had been no intention to mislead, the appeal was heard 
and allowed; but, in regard to the above, without costs. Bam SahuckBose 
V. Manmohini Dossee (2 LA. 82) referred to. Mussoorie Bank, Limited v. 
Albert Charles Baynor ... ...4 A. 500 = 9 I. A. 70 = 4 Sar. 346. 

CALCUTTA. 

NOTES.-R. Gokool Nath Guha v. Issur Lochun Roy, 14 C. 222 (233). 

1886 "“Lrecatory trust must, in order to be given effect to, be de6nite both as 
to the subject and the object of the gift, 

MADRAS. 

R. Kumarasami v. Subbaraya, 9 M. 325.—Where a Hindu having made 
a will and given directions to his executors in the following terms, “ you 

1886 should give my brothers, their wives and children according to your 
wishes,” held that no trust was created in favour of the brothers or their 
wives or children. 

(487) - Will- -Construction of — Gift ineffectiial so far as it departs 

from the law of inheritance — Gift over of accrued share. A gift 
(1883) by will, attempting to exclude the legal course of inheritance^ 
is only effectual, in favour of such person as can take, to the 
extent to which the will is consistent with the Hindu law. And it is a 
distinct departure from that law to restrict the order of succession to 
males excluding females. A testator gave by his will to three sons of his 
brother certain estates “ for payment of the expenses of their pious acts.’^ 
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Ho also directed as follows i The said three nephews shall hold possession 
of tho above in equal shares, and shall pay the Government revenue of the 
same into the (3oUectorate. They shall have no right to alienate the same 
by gift or sale, but they, their sons, grandsons, and their descendants 
in the male line, shall enjoy the same, and shall perform acts of piety as 
they respectively shall think fit for the spiritual welfare of our ances¬ 
tors. If any die without leaving a male child, which God forbid, then his 
share shall devolve on the surviving nephews, and their male descendants, 
and not on their other heirs.” In a suit between the survivor of the three 
nephews and the testator’s heir, held that the attempt to alter the legal 
course of inheritance failed, and that the estate taken under the above 
clause was only for life. The gift over of a life-estate was competent, it 
being to persons alive and capable of taking on the death of the testator, 
and bo bake effect on the death of a person or persons then alive. On the 
death of one brother his share went to tho two other brothers, and on the 
death of one of the latter, his augmented share, made up of his original 
and accrued share, went to the survivor. Tarokessur Roy v. Soahi Shik- 
hitressur Roy 13 C.L.R. 62 = 5> C. 952=10 LA. 51=4 Sar. 439. 

PRIVY COUNCIL. 

Notes.- R. KriatoromoDi Dasi v. Narendro Krishna Babndur, 16 C* 

1888 383 = 16 LA. 29.—See No. 490. infra. 

CALCUTTA. 

-R. Cbukkun Lai Roy v. Lolit Mohan Roy, 20 C. 906.—See same case under 

1893 4 0. 23, No. 115, supra. 

MADRAS. 

-R Audiputnam Piliat t>. Appusuodaram Pillai, 3 M.L.T. 103 (105) =2 Ind* 

1907 Caa. 311.—See same case under 11 C. 684, No, 488, infra. 

BOMBAY. 

-R. Vullubhdas Damodhar v. Thuoker Gotdhandas Damodhar, 14 B. 360 

(363j.—Where the language in a will is such as to confine the inheritance 

1890 only to males, such a bequest is void as excluding the legal course of in¬ 
heritance. 

-R. Javerbai v. Kablibai, 18 B. 326; on appeal, 16 B. 492.—See same case 

1690 ft 1891 under 9 B.L.R. 377, No. 114, supra. 

(488) - Will—Construction 0 /will—Perpetuity-Void disposition of 

profits only of an estate during an indefinite period — Accumu- 
( 1886 ) lations — Account as among members of family. The Hindu 

law does not allow such a disposition of property as would 
have been made by a testator whose intention was to give to his descen¬ 
dants the profits only of his estate for their benefit, and for the mainte¬ 
nance of religious services, but not to dispose of the estate itself. The 
testator directed that his estate should remain intact, providing for roll- 
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gious services to be kept up by his family from the profits of the estate, 
his will beiog that “ his heirs, sons, son’s sons, great-grandsons, and so 
on, in succession, should be entitled to enjoy such profits.” There were 
clauses for the accumulation of the profits of a certain portion of the 
estate, and forbidding alienation. Held that, according to the true con¬ 
struction of the will taken altogether, the testator’s intention was not to 
pass the estate. This was confirmed by the clauses against alienation, 
and for the accumulation, as long as the family should remain joint, of 
a certain share of the profits, another portion being assigned for the 
religious services. This was not a case in which a testator, having ex¬ 
pressed an intention that his estate should pass, had added a clause 
against alienation, in which case the latter clause would have been 
merely void. Held, accordingly, that this bequest was invalid. An ac¬ 
count of the profits of the estate, from the date of the death of the tes¬ 
tator, having been ordered by the decree of the Court below, in favour 
of the inheritor of a share at whose instance the bequest was held invalid, 
held, that this did not mean that inquiry should be made into the differ¬ 
ent payments by the manager for the time being, or moneys taken out 
by the members of the family, but that it should be ascertained to 
what portion of the savings of the family, or of the accumulations made, 
such sharer would be entitled; and that this order was accordingly 
correct. Shookmoy Chandra Das v. Monoharri Dassi 

II C. 684=12 I.A. 103 = 4 Sar. 639. 

PRIYY COUNCIL. 

NOTES.-D. Lalit Mohun Singb Roy t>. Chukkun Lai Roy. 24 C. 834=24 

1897 I-A. 76.—See No. 495. injra. 

CALCUTTA. 

-R. Chukkun Lai Roy v. Lolit Mobun Roy, 20 C. 906.—Bee same case under 

1893 4 C. 23, No. 115, supra. 

-D. Rameswar Prosad Singh i>. Lachmi Prosad Singh, 31 C. 111 = 7 C.W.N. 688, 

where a deed was held to confer an absolute estate of iuheritance on the 
1903 graotee, in spite of the clauses relating to the perpetuation and inalien¬ 
ability of the estate, and the case in 11 G. 684 was distinguished as direct¬ 
ing mere accumulation of income but making no disposal of property. 

-R. Nafar Chandra Kuudun. Ratnamala Debi, 15 C.W.N. 66=7 Ind. Cas. 921 

(923 ).—Beld in this case that the trust for accumulation, not being one 
1910 for perpetual accumulatiou, was good, as there was a present gift to 
support the direction for accumulation. 

MADRAS. 

— R. Audipurnam Pillai v- Appusundaram Pillai, 5U.L.T103 (105) = 2 Ind. Caa. 

311.—Where a testator’s intention was that his estate should be enjoyed 
1907 by the devisees mentioned in his will and their descendants so long as 
any of them existed, the devise was not valid, since it established a line 
of descent unknown to law. 
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BOMBAY. 

R. RamaliDRa Khacapure «. Virupakshi Khaoapure. 7 B. '538.-Ad agree- 

1883 co.parceners never to divide was invalid as creatine a 

perpetuity. ® 

Anandrao Vinayck v. Administrator-General of Bombay, 20 B. 450 (461) 

on the ground that, in the latter case, though the testator intended to 

tie up the property for a long period, be ultimately dealt with the corpus 
and made gifts in the interim. 

ALLAHABAD 

Durga Devi Duni Chand. 2 A.L.J. 5B8.-It is a well established rule of 
construction that a gift of the rents and profits of property is equivalent 
to a gift of the property itself; also that a gift of the income of property 
will also carry the legal and beneficial interest in the property itself. 

Will, Consf ructio7i o/—Restrictions upon estate bequeathed 


-R. 


1905 


(489) 


(1887) 


Effect of, if contrary to B.indu Law—Restrictions separable 
from valid dispositions. Id the will of a Hindu, restrictions 
contrary to law made by the will upon valid disnosifcions. if they 
are separable from the latter, need not be held to invalidate them. Three 
documents, of which the second and third were executed by a testator 
after intervals of some years, together formed his will, containing a bequest 
of estate to his sons. This was held valid by the High Court, although 
the testator in the latter documents had endeavoured to impose restrictions 
upon the estate contrary to law, and therefore inoperative ; the principal 
of them being (a) prohibition of actual possession or alienation, by any 
son, of his share in the estate ; and (b) direction that the whole estate 
should be managed in a common cutcherry, with religious trusts, the sons 
to get only the remaining amount of profit according to their respective 
shares in perpetuity. At the same time the Court held good a provision 
for defraying the marriage expenses of sons from joint funds, with the 
direction in the will that, until the youngest son should attain majority, 
none of the sons should have a right to partition; any son who should 
separate from the others getting, up to the time of his attaining majority, 
merely maintenance, and not the profits accruing upon his share. A gift 
over was that, on the death of a son, surviving sons should take bis share 
proportionately to their own, and that, if any of the sons so taking should 
die leaving bodb, such sons should receive their proportionate parts of the 
deceased son's share ; the first part of this provision was held good not 
being invalidated by the second, which, as constituting a gift to an in 
definite olass, would not take effect. The judgment of the High Court 
to the above effect was upheld by the Judicial Committee. RazkiskoH 
East V. Debendranath Sircar ... is c. 409=15 I.a. 37 = 5 5ar. 100. 

CALCUTTA. 

160 
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——P. Bameshwar Prosad v. Lacbmi Ptosad, 31 C- 111 (127) =7 C W.N. 688.— 
Where, from the terms of a will taken as a whole, the testator’s intention 

1903 clearly was to bequeath an estate of inheritance, the mere fact of some 
of the restrictions and qualifications imposed by the will being void does 
not afiect the validity of the estate conveyed by it. 

-R. Bhagabati Barmanya v. Kali Charan Singh, 32 C. 992=9 C.W.N. 749 = 

1C.L.J.482.—The proposition thathgift must fail in its entirety, because 

1905 efiect cannot be given to a part of it, does not apply to documents execut¬ 
ed by Hindus. 

1908 -R. Krishnendranath u. DebendraNath Sarkar, 12 C.W.N. 793 {794)* 

BOMBAY. 

Qordhandas u. Bai Bamcooverbai, 3 Bom. L.R. 857 (865) =26 B. 449. 
—Under the Hindu Law an estate cannot be created so as to be in abey¬ 
ance until a particular time or event. 

(490)- Will—Construction of—Successive interests bequeathed — 

Gift over after life-interest—Construction of gift to persons, 
(1888) and the heirs male of their bodies. A will cannot institute a 
course of succession unknown to the Hindu law; and in 
conferring successive estates, the rule is that an estate of inheritance 
must be such a one as is known to the Hindu law, which an English 
estate tail is not. It is competent to a Hindu testator to provide for 
the defeasance of a prior absolute estate contingently upon the happen¬ 
ing of a future event; but an important part of the rules relating there¬ 
to is, first, the event must be one that will happen, if at all, at latest^ 
immediately upon the close of a life in being at the time of the gift, as 
decided in the Muliick case {Soorjeemoney Dassee v. Dinobundoo Mullick, 
9 M.I.A. 123). Secondly, that a defeasance, by way of gift over, must 
be in favour of some person in existence at the time of the gift, as laid 
down in the Tagore case [Juttendro Mohun Tagore v. Ganendro Mohun 
Tagore, Sup. Vol. I.A. 47=9 B.L.R. 377), the latter case deciding, not 
only that a gift to a person unborn is invalid, but that an attempt to 
establish a new rule of inheritance is invalid. A testator bequeathed 
the residue of his estate to his executors upon trust to pay the income- 
to his daughter during her lifetime; and after her death in trust to convey 
the residue to his two half-brothers, in equal moieties, and to the heir or 
heirs male of their or either of their bodies, in failure of whom upon trust 
to give the same to the sons or son of his daughter. Both the half-brothers- 
survived the testator. On the death of one of them, the daughter (to 
whom children, as well as to the half-brothers, had been born), making all 
persons interested parties, claimed that the trusts and limitations had 
become void as to one moiety of the residue bequeathed, and that she had 
become entitled thereto for the estate of a Hindu daughter. Of the 
children, all were born after the testator’s death, save three sons of the 


-R. 

1901 
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surviving half-brobher, who were born in the testator’s life-time. Beld 
that the gift of the residue, so far as it purported to confer an estate of 
inheritance on the half-brothers and the heirs male of their bodies was 
contrary to law and void ; that the gift to the plaintiff's sons unborn at the 
death of the testator, was capable of taking effect; that each of the half- 
brothers took an estate for life in one moiety of the residue bequeathed in 
remainder expectant on the death of the plaintiff; and that, accordingly, 
on the death of the half-brother, who had died before this suit was brought’ 
the inheritance of his moiety had devolved on the plaintiff, as daughter and 
heir of her father, and as she claimed, Kristoromoi Dasi v Narendro 

Krishna Bahadur ... ... 16 C. 383= 16 I.a.29 = 5 Sar. 285 . 

CALCUTTA. 

1893 Notes, -R. Chukkun Lai Roy v. Lolit Mohan Roy, 20 C. 906 (936). 

R. Radha Prasad MulHck v. Rani Mani Dassee, 33 C. 947 (962l = 10 C.W.N. 

1906 = 3 C.L.J. 502 (F.B.), as an instance of a case where the testator in¬ 

tended to create a line of heirs unknown to Hindu Law. 


MADRAS. 

-R. Krishna Ayyan u. Vythianatha Ayyan, 18 M- 252 (254f.—We must look to 

the terms of the instrument to discover the intention of the donor 
1894 Though the donor intended that, after the lifetime of his daughter, the 
property should succeed in the line of her “ sons and grandsons.” it cannot 
be said that such a course of succession is unknown to the Hindu Law. The words 
however, are words of inheritance aud not of limitation and may be used in connection 
with grants to females as well as to males. 

-F. Lukshminarayana Nainar V. Valliammal. 34 M. 2 S 0 acli Ind. Gas. 767._ 

A razinama filed in Court provided that the properties therein referred to 
1910 should beheld and enjoyed in common by A and B and that in the event 
of A having no issue the entire properties should belong to B exclusively. 
A died without leaving issue. He had alienated certain properties during his lifetime • 
held, that the alienation could have no legal validity after the death of A. 

PUNJAB. 


-R. Prem Kuar v. Jagat Singh. 18 P.W.R. 1911 = 176 P.L R. 1911 = 9 Ind. 

Cas. 742.—A testator bequeathed the whole of his property by will to his 
1910 widow giving her full power of alienation, but providing that, in the'event 
of a son being born, »the wife being then pregnant) the eon would take 
his father’s place as owner of the whole estate. After execution of the will and before 
the testator’s death, a son was born and survived the testator by a few days only • held 
that, on a true construction of the will, the widow was to take m the event of a son not 
being born, and that no provision was made for the devolution of the estate on the 

son’s death. Consequently on the son’s death bis mother took only a limited estate 

M 018 boif. 


(491)- Construction of will—Conditiortr-Bequest to daught^rs-^ 

/.onn. 0 /fAc Wi have issue," The testator, after^pro- 

U89fl) viding that his two daughters should, after their marriage 
remain m his family, taking the income of his property withoufc 
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dividing it;, and that, if they should disagree, the income only should be 
shared between them, added the following: If both the said daughters 

shall have issue, they shall divide the said properties equally. Those who 
have no issue shall, as aforesaid, enjoy the income for their lives, and 
those who have issue shall enjoy the whole property.” Held to be the 
applicable principle, that where the language of a will is clear and consist¬ 
ent, it shall receive its literal construction, unless there is something in 
the will itself to suggest a departure from it. Accordingly, the true con¬ 
struction was that the birth of issue was the event on which the absolute 


gift of a half-share to either daughter was to take effect, and that there was 
no reason for construing the words “ have issue ” to mean leave issue.” 
Therefore, under the will, one of the daughters, whose only issue died 
before her, took a heritable share, and that share did not go over, on 
her death, to her surviving sister, who had children. Gurusami Pillai v. 
Sivakami Avimal ... 18 M. 347 = 22 I.A. 119 = 5 M.L.J. 106=6 


Ati\ 


BOMBAY. 

Notes. -R. Damodardas Tapidas v. Diyabai Tapidas, 21 B. 1 (22).— 

Where the language of the will itself indicated that the words ” have 
1895 issue " should be interpreted as “ leave issue ” the latter construction was 
adopted. 

_-R. Navroji Maneckii Wadia u. Perozbai, 23 B. 80 (97).-In construing a 

will, the words of the will have first to be regarded as they indicate the 
1898 wishes of the testator; but the meaning to be attached to them may 
be affected by surrounding circumstances ; and in such case, the surround¬ 
ing circumstances should be regarded. 

( 492 ) - Will—Construction of—Contingent executory bequest over — 

Period of distribution of property bequeathed—Succession Act 
(1896) (X of 1865), S. Ill—Codifying, object of. The object of 
codifying a particular branch of the law is that, on any 
point specifically dealt with, the law should thenceforth be ascertained 
by interpreting the language used in that enactment, instead of, as 
before, searching in the authorities to discover what may be the law, as 
laid down in prior decisions. The language of such an enactment must 
receive its natural meaning, without any assumption as to its having prob¬ 
ably been the intention to leave unaltered the law as it existed before. 
Bank of England v. Vagliano (1891, A.C., 107) referred to. A Hindu at his 
death left three sons, the eldest of full age, and the other two minors. In 
his will were the directions: " My three sons shall be entitled to enjoy all 
the moveable and immoveable properties left by me equally. Any one of the 
sons dying sonless, the surviving sons shall be entitled to all the properties 
equally.” Held that these words gave a legacy to the survivors contin¬ 
gently on the happening of a specified uncertain event, which had not 



1197 


HINDU LAW mijIjS)—iContinued). 

happened before the period when the property bequeathed was distribut¬ 
able, that period of distribution being the time of the testator's death. 
It would be impossible to decide that the period was postponed by reason 
of the personal incapacity of some of the beneficiaries. Therefore, under 
S. Ill of the Succession Act. 1865. applicable under the Hindu Wills Act. 
1870, the legacy to the surviving brothers could not take effect, and the 
original gift to the testator’s three sons was absolute to each in equal shares 
and indefeasible on his death. Norendro Nath Sircar v. Kamalbasini Dasi. 

23 C. 563 = 23 I.A. 18 = 6 M.L.J. 71 =6 Sar. 667. 
CALCUTTA. 

Notes. -R, Jonardan Dobey v. Ramdhone Singh, 23C. 788 (7511 (P.B,).— 

Id construing the language o( an enactment, regard must be had, in the 

1896 first inetance, to the plain meaning of the words used ‘ uninfiuenced by 
any considerations derived from the previous state of the law, and not to 

start with enquiring bow ihe law previously stood, and then assuming that it was 
probably intended to leave it unaltered, to see if the words of the enactment will bear 
an interpretation in conformity with this view.’ 

-R. Jogodishury Debea v. Kailash Chundra Labiry, 24 C. 725 (741) (P.B,), 

as in the previous case ; also in Tulsi Bewah v. Sweeney, 24 C. 861 (883) 
=1C.W.N. 642. 

-R, Brojodurlabb Sinha u. Bamaoath Gboso, 24 C. 908 (933) (F.B.), on the 

1897 same point. 

-R. The Secretary of State for India in Council v. Rajlucki Debi, 25 C. 239 

(243).—In construing a will or a particular section of an enactment, it is 
1897 unprofitable to refer to expressions of more or less doubtful import in other 
wills or other enactments. In order to arrive at a conclusion, the lan¬ 
guage of the will, or the section of the enactment iu question, must itself be examined 
and interpreted. 

1897 -F. Monohur Mukerjee v. Kasiswar Alukerjee, 3 C.fiST.N. 478. 

- R. Rajib Panda v. Lakhan Sendh, 27 C. 11 (16) =3 O.W.N. 660.—A Court is 

bound to construe a section in a statute according to cbe plain meaning of 
1899 the language used, unless it finds, either in the section itself or in any 
part of the statute, anything that will either modify or qualify or alter 
the statutory language, even if the result of such construction lead to anomalies or 
be productive of absurdity. 

Lala Suraj Prosad v. Golab Chand, 28 C. 517 = 5 C.W N, 840.—In inter¬ 
preting a Statute, it should not be considered what the law was before the 
passing of that statute, but what the Legislature has said is to be the law 
after the passing of the same. 

Krishna Eamani v- Abdul Jubar, 30 C. 185 (190), where it was observed 
that it was unprofitable to pursue a discussiou of the old law, when the 
present Code of Criminal Procedure is clear on the point. 

Srinibash Das v- Monmobini Dasi, 3 C.L.J. 224 (233).—It is nseless to 
attempt to interpret one will by reference to expressions of more or less 
doubtful import to bo found in other wills. 


-R. 

1901 

-R. 

1902 

-F. 

1906 



* 
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_E Badha Prasad MuUicku- Rani Mani Dassee.SS C. 947 = 10 

C.L.J. S02.-Sactioo 111 of the Succession Act applies only when the 

prior bequest is capable of taking efiect and is not ab tmtio void. 

-App. Manikva Mala Bose l., Nanda Kumar Bose, 33 

4 CL.J. 337.-A testator left an adopted son and gave authority to his 

1906 widow to take three sons in adoption one after the death of another. Th 

_. 1 . rrr 

;r;r. "r;*:~if-« 

adoption ; UU, that the eneouoory gift over did not take efieo . „»„_6 c L J 

_R. Hakim Lai o. Mooshahar Sahn, 34 C, 999 = 11 C.W.N, 889-6 

410 -Stat. 13, Eliz. Ch. 5. S. 6 and the third paragraph of 53 of 

1907 Transfer of Property Act compared, and lieM, that reference to English 
authorities hearing on the interpretation of the erpression ^oaa 

in the former enactment for the purpose of interpreting the expression good faith 
the latter is not only legitimate but essential. = 

— R KripaSindhuMukerjeeu. AnnadaSunaatiDebi.35C.34(F.B.) ( . 

C W M 9S3 = 6 C L.J. 273 .-Whece the provisions of a statute, as the 

1907 scope of which there is room for reasonable doubt, have to be construed. 

reference ma, legitimately be made to the previous law on the subject 
1910 —R. Mofizuddin «. Ashutosh Chukkerbutty. 5 Ind. Cas. 189 (190). 

UADRAS. 

_R Bell V. The Municipal Commissioners for Madras, 25 M. 4S7 

paocple of interpretation laid down in 23 C. 563 and in 
1901 107, does not in the least militate against the long ^ 

construction that, in construing any Act. recourse may and ought to 

had to other Acts of similar scope on similar subjects. 

_B. AudipuTuam Pillai u. Appusundaram Pillai, 5 M.L.T. 103 = 2 Ind. Cas. 

1907 311 —See same case under 11 C. 684, No. 488, supra. 

BOMBAY. 

_R. Bbagwant u. Kedari, 25 B. 202 (227), on the same point as 


1900 

1903 


in 28 C. 517. 


R. Jehangir v. Secretary of State, 6 Bom. L.R. 131 (209). 


•R. 


1908 


R. 


1910 


R. 


1907 


R. 


1910 


Ardesir Bejonji r- Syed Satdar Ali, 10 Bom. L.R. 1146 (1154) 33 B. 6i0. 
_As to the construction of S. 74, Indian Contract Act. 

Jebengirn. Knikhusrn, 13 Bom. L.R. 141 = 9 Ind. 1; ““ 

established rule of construction that the question is not what the testa 
meant but what is the meaning of the words used. Held in this case tha 
the period of distribution should be taken to be the death of the testator. 

ALLAHABAD. 

Empetotn. Ganga Prasad, 29 A. 689 (707) =4 A.L.J. 606 = A.B.M. (1907). 
235 = 6 Cr. L.J. 197. 

Seth Nemi Chand u. Ganesh. 5 lad. Cas. 503 (508).-In 
a statute, a Court must not be swayed by what was understood to be the 
law in a particular locality or by a section of a community. 
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-R. Rustom «. Emperor. 7 A.L.J. 468 = 6 Ind. Cas. 101.—Where, by the 

use of clear and unequivocal language capable of only one meaning, any- 
1910 thing is enacted by the Legislature, it must be enforced, even though it 
be absurd or mischievous. The duty of a Court is not to make the law 
teaaonable but to expound it as it stands, according to a real sense of the words. 

OUDH. 

-R. Janakibarsaram v. Ram Kumar Das, 3 O.C. 325 (326).—Pre-existing 

referred to as an aid towards construction, subject to 
1800 this, that, if the terms of an Act are clear, positive and express, they 

• 1 • modified by indication of an intention to be gathered from 

previous legislation upon the same subject. 


runjaa 


-R. 

1908 
-F. 

1910 


-R. Mian Amar Singh i>. Seth Ghand Mai. 102 P.W.R. 1908 = 137 P.L.R. 1908. 

iQOft ft cardinal rule of construction, particularly in recent years, that 

effect should be given, as far as possible, to the plain language of a statute 

fied bv imnortTna ^ or modi- 

maUe^ into the 

19M J't* a'*909 = «P.W.R. 1909=46 P.R. 

n».rr- ] cnnstruing an Act intended to codify a 

particular branch of the law. ^ 

‘»“-=213 P.L.R. 1910-7 led. Cae. 
prfecie^e . .1“ f " ““ ““ » Code of the 

and the object of such enactments is that the law «iVin>ii.i v. e ■ j 
a. regard, any point .peo.acelly dealt with in them by .pteroretL t^ f 
those enactments and nssicninff to it it«i ^ f-^e language used m 

autboritie.s elsewhera. “eaning. and not by searching for 

0 - 0 / 

(1896) Hindu testatorToqueatherffafurfh^ " 

hie youngeet widL and her son “tr “ ““r'" ° 

with power to them to alienate by sale or eift’ th maintenance 

Aeld that, on the true construction ol such a t h ’ 

took au absolute interest in a 2 .auna share of h ? ®“‘T 

■/or your maintenance- did not reduce the i ' ® 

lor life only. Held, also, that the w dotV " ° 

rated as a severance of the joint tenalmv Vh 1 !?^°°® "P®' 

will between her and her SOD and was tr created by the 

Vydinada v. Nagammul (li M 250 ) 

V. Bam Chandra Butt 23 c n-rJ ^'ogeswar Naratn Deo 

■ ^ 670=23 I.A. 37 = 6M.L.J. 75=7 Sar 13. 

Notes._r n a OALCDTta. 

78.-Although'*the ®!*“''ft'3hft°y Dasi, 8 Ind. Caa. 

1909 show that the donee was • * j ^hh in a will does not conclusively 

a. Perty, yet if the expre8aio!r absolute interest; in the pro- 

aeJl or make a gift is conferred on tha A ’ is used, or if a power to 

absolute interest* the effect of the provision is to create an 
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MADRAS. 

_F Siva Baa v. Vitla Bhatto, 21 M. 425.-A Hindu e.eouted a will whersby 

he save certain properties in equal shares to his two younger daushters 

1898 and their descendants and the residue to his eldest daughter 

providing no power of alienation to the eldest son and expressly proh.b.t- 
• e -1 to her son The son having predeceased the daughter leaving a widow him sutviv- 

'ing and the eldest daughter herself having died subsequently, a ^ 

atter sued to recover the whole of the residue which was devised to the eldest daughter 
J u An Hfild the eldest daughter took a life-estate, with a remainder to her son, 

:: the puint.^ was not entitled to recover t^.e 

nronerty as the reversioner of the eldest daughter but that the same had passed to her 
loX tridow. The eldest daughter took only a life-interest and, therefore, her tever- 

sionet could not get the property. 

—R. KanthaPuniau.Vittamma. 25 M. 385 ( 387 ).-Where. under the terms 
of a mortgage, the interest is payable to two mortgagees jointly, upon the 

1901 death of one of them, his legal representative is entitled to a ° 

the interest, and the right to the whole does not survive to the othe 

mortgagee. „ ,, , .07 

Commented upon. Muthumeenakshi Ammal v. Cbendca Sekhara Ayyar. 7 

M. 498 (503). - On principle it may not be easy to distinguish the judgment 

1902 of the Privv Council in 11 C. 1 from that in 23 C. 670 (P.C.). but Courts 
are bound by the later decision. Beld also that the general rule of law, 

with regard to the construction of gifts by Hindus in favour of their wives, is that the 
wife should not be deemed to take an absolute estate, unless it is clear that this was 

,he i^ntion ehotty. 27,M. 300 f312) (F.B.) = 13 

398.—The right survivorship referred to in 23 C. 670 is the rig 

1903 survivorship as understood bv the Mitakshara law. according to which t e 
right will not prevail in favour of the survivor as against the male issue 

^Vythinatha «. Yegnanarayana, 27 M. 382 (384), for the same point as 

1903 in 27 M. 300. ,ia lur t l 

_D Yethirajulu Naidu v. Mukuuthu Naidu, 28 M- 363 (873)-15 • * * 

299.-The decision in 23 C. 670 only points out that the principle ot 

1905 joint tenancy as obtaining in England is quite foreign to the Hindu aw, 

but, as implied iu that decision itself, joint ownership of the kind ot 

which the joint holding by the members of an undivided family is the type, is not on y 

not foreign to the Hindu system but quite familiar to it. 

_p, Sambasiva Aiyar u. Yenkateswara Aiyar, 31 M. 179 = 3 M.L.T. 369.—See 

1907 same case uudet 6 M.I.A. 1. No. 410, supra. 

_R. Kunhamina w. Kunhainbi,-32 M. 315 = 1 Ind. Cas. 195. Courts should 

1908 decline to presume a gift creating a joint tenancy in the English sense. 

_F. Ummanga u. Appadorai, 5 Ind. Cas. 671.—The principle of joint tenancy 

is unknown to Hindu Law. except in the case of co-parcenacy between the 
members of an undivided family. 

.R Chinnu Pillai u. Kalimuthu Chetti, (1911|1 M.W.N. 238 = 9 M.L T. 389-- 
21 M.L.J. 246 (P.B.) = 9 Ind. Cas. 596 (601) (F.B.).-Joint tenancy is 
1911 destroyed by severance and an alienation by a joint tenant efieots a 
severance. The fluctuating character of a joint tenant’s interest ceases in 
the hands of his alienee. (Seesamecase under llM.I.A. 75 . No. 272. at p. 974. supra). 


1910 



1201 


HINDU LAW (WIIjLS)-(Oon«nt«d). 


1898 

-R. 


1902 


-R. 

1907 


BOMBAY. 

-Expl. Naocoji Manookj! t). Perozbai, 23 B. 80 (98, 99). 

Bai Diwalli t>. Patel Beohardas, 28 B. ii5 (M8).—-When propertj is given 
jointly to two members of a joint Hindu family, each takes an interest in 
the property which on bis death passes to his heirs and not to the other 
donee by survivorship. 

Bai Rukmani v. Keshavlal Ranchod, 9 Bom. L.R. 1293 (1295).—Point 
same as in 6 Ind. Cas. 671, supra. 


ALLAHAB&D. 

P. Gopi V. Jaldhara,? A.L.J. 941 = 7 Ind. Gas. 697.—A Hindu absolutely be¬ 
queathed his property to his two daughters, who were married. One of 
1910 the daughters died leaving a daughter, and the surviving legatee, to¬ 
gether with the husband of the deceased, mortg.aged part of the property 
to a third party. Beld, on a suit by the deceased daughter’s daughter, that the two 
daughters got the property as tenants-in-common and not as'joint-tenants, and. on the 
death of one of them, the heir of the deceased succeeded to her rights, and that the 
property did not pass by tight of survivorship to the other daughter. 


PUNJAB. 

P. Munniv. Umrao Singh. 39 P.L.R. 1909=33 P.W.R. 1909-39 P.R. 1909 

40 M ® nirtdu mother governed by Mitakshara 

1907 to her four married daughters, incapable of forming a joint Hindu family. 

. . . , teuaucy. merely because the share of each is not 

dedned therein, but m the absence of any direction by the donor to the contrary, the 
donees are tenants-m-common to whom the principle of survivorship does not apply 
and the share of any of them dying passes to the personal representative of the deceased. 


(494)- Construction-Gift and Wills-Executory bequcsts-Power 

to direct who should take executory bequests—Restriction to 
(1897) donee living at testator’s death—Limitation of the exorcise of 
the power. Even if Hindu wills are not to be regarded, in all 
respects, as gifts to take effect upon the death of the testator, they are 
generally to be regarded, as to the property which they can transfer, and 
as to the persons to whom transfer can be made, as regulated by the Hindu 
^w of gift. The Tagore case (9 B.L.R. 377 ; Sup. Vol. I, A.. i7) followed. 
A Hiudu testator devised his immoveable property upon trust for the in¬ 
come to bo appropriated to the maiotenance of his widow and of his 
daughter, and of the children that might be born of her, the property to be 
divided among the heirs of such children. If there should not be any 
ohildron born of hie daughter, the property under the will should devolve 

“‘S'** i“o be delivered by making .her 
wiU. The daughter having had no ohildreu. and questions having- arisen 

between the daughter and the widow as to the administration of the estate 

according to the will. heU that there was not an abeolute gift to the 

daughter, and that the persons to whom the property was given, though 

to be designated fey her. did not take the gift from her. but from the testator 
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The judgment in Mixon v. Oliver (1806, 13 Ves. 108) not applicable. 
According to the already settled law, if the testator himself bad designated 
the persons to take, in the event of his daughter having no child, the gift 
would have been valid as an executory bequest, supported by preceding 

t 

life-interests, but valid only under the following restriction, viz., that, to 
render the gift valid, the taker so designated must have been, either actually 
or in contemplation of law, in existence at the death of the testator. In 
this case no principle of Hindu Law stood in the way to prevent the 
testator from substituting his daughter for himself as the person empowered 
to designate ; but the same limitation held good as to the existence being 
requisite of the donee at the end of the donor’s life, in oo'der that the power 
might be validly exercised. There is no application of the English law of 
“ powers,” which was not fit to be applied generally to Hindu wills. Sub¬ 
ject to the above restriction, the power in question was valid. It was not 
decided upon whom the property would devolve, if the power should not 

be exercised. Bai Motivahuv. Bai Mamubai ...2! B. 709 = 24 I.A. 93= 1 

C.W.N. 366 = 7 Sar. 140. 


CALCUTTA. 

Notes. -Relied upon in Upendta Lai Boral v. Hem Chundra Boral, 25 C. 

405.—No valid gift or dedication of property can be made by will to an 
1897 idol not in existence at tbe time of the testator’s death. The power con¬ 
ferred by will to make a gift must be a power to convey property to a per¬ 
son in existence, actually, or in cooteraplation of law. 

— F. Rojomoyee Dassee w. Troylukho Mohiney Dossee, 29 C. 260 = 6 C.W.N, 
267-—No valid gift can be made to an idol not in existence at the time 
1901 the gift takes effect. 

-R. Pramotha Nath Roy u. Nagendrabala Chaudhrani, 12 C.W.N. 808 (811) = 

8 C.L.J. 489.—A gift in favour of an idol not in existence at the time of 
1908 ° 

the testator’s death is invalid. 

-Expl. Nafar Chandra Kuudu v. Ratnamala Oebi, 7 Ind. Cas. 921 (924).— 

Tbe decision in 21 B. 709 iP.C.) shows that, although the English law of 
1910 powers is not to be applied generally to Hindu wills, yet a gift by a Hindu 
testator of a power of disposition by will over his estate is valid, and a 
gift to an appointee in exercise of such power of appointment will be good if he be a 
person in existence at the death of the testator. 

BOUBAY. 


-F. 

1906 


Ragbavji v. Narandas. 8 Bom. L.R. 921 (929), where a will the provisions 
of which were similar to those in the will in 21 B. 709 bad to be 
construed. 


-R. In re Abdulla Haji Dawood Bowla, 13 Bom. L.R. 646 = 11 Ind. Cas. 982 

(983).--Held that tbe provisions of the will in this case amounted to a dis* 
1911 position for a charitable purpose of the money, and that the trustees, in 
appropriating the money to the trusts declared by the instrument, were 
exercising the powers of appointment conferred upon them by will. 
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(495) - '•Construction—MitaJcshara family -^Principles of construction 

of operative words in will and documents—Effect of context 
(1897) upon technical or clearly disposing w.ords used—Dispositions 
in accordance with the law of inheritance —“ Putra putrnde 
krame. " There are two cardinal principles in the construction of wills, 
deeds, and other documents. The first is, that clear and unambiguous 
dispositive words are not to be controlled or qualified by any general ex¬ 
pression of intention. The second is technical words or words of 
known legal import, must .have their legal effect, even though the 
testator uses inconsistent words, unless those inconsistent words are of 
such a nature as to make it perfectly clear that the testator did not use 
the technical terms in their proper sense— Doe d. Gallini v. Gallini (5 B. 
& Ad. 621) followed. In a Hindu will an heritable and alienable estate 
is to be understood by the use of the words “shall become malik,” unless 
the context indicates a different intention. The words putra putrade krame 
have acquired a technical force and are used as meaning an estate of 
inheritance. That a testator may have imperfectly understood the words 
which be has used, or the effects of conferring an hereditary estate, would 
cot justify the giving an interpretation to bis words other than their legal 
meaning. A will contained the following in favour of the testator’s sister’s 
son, viz., that be, “ becoming my sthulabishikto (substitute), and becoming 
malik of all my estate and properties, shall . . . enjoy, with son, granclsoii, 
and so on, in succession {putra putrade krame), the proceeds of my estate.” 
Provisions followed for the maintenance of his nephew’s widow, and of 
his daughter, should he die ; and a gift over that, “ in the absence of the 
said nephew’s son, grandson, groat-grandson, and so on, then of the sons 
born of my sisters . . the eldest, with son, grandson, and so on, in 

succession, shall ” receive the ownership. On a claim by the nearest 
gotraja sapindas of the testator against the nephew for the construction 
of the will, held that, on the true construction of the entire will, the 
prima facie legal meaning of the disposing words used was not controlled 
by the context, so as to establish any contrary meaning by making it 
clear that the words were not used in their proper sense; that there was 
no intention expressed to give a succession of life-estates to the nepiiew 
^ and his male issue only—a disposition which would not. have accorded 
with Hindu Law; but that an alienable and heritable estate was devised 
to him. Specified property was given by the will in trust for the in¬ 
come to be expended for religious and charitable purposes with an 
express prohibition of alienation of this property. There was also a gift 
of the testator’s estate to Government for charitable purposes in the 
event of no one entitled to be the testator’s Mhulahisfiikto remaining 
alive. If expressed as to the heritable estate in whi6h the b 0 nefi.oial 
interest aooompamed the gift, the prohibition of alienation would have 
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been merely void, without; any effect upon the disposition of that estate. 
Made, however, as to property given for religious and charitable purpose, 
it was valid by Hindu Law. No decision as to the effect of the gift over 
of the secular heritable estate was required, inasmuch as the contingency 
upon which it was limited to go over, had not occurred, and might not 
occur. Lalit Mohun Singh Roy v. Chukkun Lai Roy ; Bepin Mohun 
Singh v. Chukkun Lai Roy ; Priabada Roy v. Chukkun Lai Roy 

24 C. 834=24 LA. 76= I C.W.N. 387 = 7 Sar. 155. 

PRIVY COUNCIL. 

Notes. -F. Surajmani v. Babi Nath Ojha, 30 A 84=5 A.L.J. 67=7 C.L.J. 

131=33 LA. 17 = 12 C.W.N. 231.—The use of the word ‘ malik ’ in a 

1907 deed of gift or will imports the grant of full proprietary rights to the 
donee or the devisee,"and in order to cut down the absolute ownership 
that the word imports, something must be found in the text to qualify it, and the fact 
that the donee is a woman aod a widow does not suffice to displace that presumption. 
The principles laid down in 24 C. 834 are of general application though the donee in 
that case was a male. 

CALCUTTA. 

-Considered in Rajnarain Bhadury v. Ashutosh Chuckerbubty, 27 C. 44.--See 

1899 same case under No. 473, supra. 

-P.' Saroda Sundari «. Kristo Jiban Pal, 5 C.W.N. 300 (304).—In the absence 

of anything to the contrary, a devise to a Hindu widow by her husband 

1900 is of an absolute alienable interest in the property, where the will is 
governed by the Hindu Wills Act. 

-F. Rameshwar Prosad Singh v. Lachmi Pcosad Singh, 31 C. Ill (127) = 7 

1903 C.W.N, 688 (700).—See same case under 15 C. 409, No. 489, supra. 

-D. Perkash Lai v. Rameshwar Nath Singh. 31 C. 561 (569).—As to the 

1904 interpretation of the words “ al aulad ” in this case (which is not dealt 
with in the Privy Council case). (See same case under No. 485, supra.) 

1904 -R. Mohabharat Shaba v. Abdul Hamid Khan. 1 C.L.J. 73 (81). 

-R. Probodh Lai Kundu v. Harish Chandra. 9 C.W.N. 309 (317).—See same 

1904 case under 2 I.A. 7, No. 481. supra. 

-R. Radha Prasad LIullick t). Ranee Mani Dassee and Peary Lall MulHck v. 

Ranee Mani Dassee. 33 C. 947 = 10 C.W.N. 695 = 3 C.L J. 502.—TheCourt 

1906 following the practice laid down in 24 C. 834 (P.C.j left open the ques¬ 
tion, whether the gift is defeasible on either daughter dying without male 
issue. 

-R. Kishori Mohan Sanyal v. Shib Chandra Labiri, 7 C.L.J. 291.—Thewords 

“ putra pautradi santan ” (sons, grandsons And the like issue) have a 

1907 definite and well ascertained meaning, and mean all the heirs male and 
female, though the two heirs expressly mentioned are the first two of the 
male heirs, 

-F. Shib Lakshan Bbakat v. Srimati Tarangini Dasi, 8 C.L.J. 20 (26).—The 

efiect of the word ‘ malik ’ in a will is to confer on the donee a heritable 

1908 and alienable estate, though such efiect may be modified by qualifying 
words appearing in the context. 


1908 


R. 


1910 


R 


1911 
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R. Puma Chandra Bjsack v. Gopal Lai Sett, 8 dX.J. 360 (402).—Where the 
erm malik ’ is used in a will, its precise meaning is to be determined 
by the context and with reference to the other clauses of the document. 

Nanda Gopal Sinha Eai v- Pareshmoni Debi, 6 Ind. Gas 354 —See 
same case under 2 I. A. 7. No. 49i, «*pra. 

Cbamam Shahaw. Sooa Koer. 14 C.L.J. 303 = 11 Ind. Gas. 301 (302J.-A 
Hindu widow and her reversioners entered into an agreement for the 
settlement of certain disputes which arose between them, and agreed 

sioners th.r ® Properties left by her hushand should be vested in the rever¬ 

sioners, that the widow should receive a certain sum annually as maintenance out of 

mortl 7 ““ "7 V Shortly after, the reversioners 

rnortgaged some of the properties. Thereupon the widew brought a suit for a deolara- 

but tha‘r ih ^ oli=h«iou is bad, 

subilL ti ih'’“l; r® ““ “ deolaratiou that the mortgagee’s rights should he 

subject to the tight of maintenance possessed by the plointiff. 

HADR&S. 

1902 -R. Rajah.of Venkatagiri v. Isakapalli Subbiah, 26 M. 410 (416). 

Harriett Annie Wilson ti. George Oakes. 31 M. 283 (303) =18 M.L.J. 
1«U8 331 -4 M,LtT. 295. 

BOMBAY, 

Appr. Fatdunji M. Banaji o. Mithibai. 22 B. 335 i369).-A clause in a deed, 

that, “after the death of the donees, their shares should be 

1897 received and enjoyed by their heirs and children from generation to gene- 

forever” was construed to convey an absolute heritable estate, 

there being nothing in the subsequent context to show that the heirs were to take a 
Jess estate* 

Motilal Mithalal v. Advocate-General of Bombay, 13 Bom, L.R. 471 = 

11 lad. Gas. 547.-A Hindu died leaving a will. After reciting certain 
legacies, the will provided: - As regards whatever may remain over, I 
appoint my wife, Dhankore, as the owner thereof.” The wife of the 
taststor TOS to msD.ge the property iucludiug this residue with the advice of two peraoue 

uZ! r ° ^ ‘■•'‘“'■ictiohs were placed on the mauagemeut of the 

fh a fa »'»■> ““<16 fat the distribution of the property on 

the death of the wife : Held, that the wife of the testator took a widow’s estate in the 

residue of h.s property and not an absolute estate. She wee entitled to possession .1 
the estate and the executors were bound to hand over the possession to her, (See also 
same case under 2 I.A. 7, No. 481, supra.) 

ALLAHABAD. 

Suraimani u, Babi Nath, 28 4. SBl-A.W.N. ,19031, 66.-Under the 

Hindu Law a gift or devise of immoveable property in favour of a wife 

confers on her no power of alienation unless such power is conferred on 
her m express terms. 

Jamna Das v. Ramauter Pande, 27 A. 364 (867) = 1 ALJ 700- AWm 
( lOM,. 278.-Where a gift of property in favour of a wife was'helf 
TOnfernng an absolute estate, notwithstanding the use gf the word ‘ malik ' 

dpga. neceeeity ar™! ”, 


R. 


1910 


-R. 


1903 


Re 


1901 
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- F. Padam Lai v. Tek Singh. 29 A. 217 = 4 &.L.J. 68 = A.W.N. (1907), 19.—A 

devise of imrooveable property in favour of his wife by a Hindu testator,. 

1906 declaring her to be the ‘ malik ’ of the property after his death, confers 
on the widow an absolute and not merely a life estate in the property so 
devised, in the absence of any indication of a contrary intention on the part of the 
testator. 

OUDH. 

- R. Musammat Salta v. Kashi Nath. 9 O.C. 119. — See same 

case under 2 I.A, 7, No. 481, supra. 

PUNJAB. 

-Expl. Gurmukh Singh v. Makhan Singh, 61 P.R. 1911 = 147 P.W.R. 1911 = 

11 lud. Caa. 846.—A deed in favour of a Hindu female has to be inter- 

1911 preted in the same way as any other deed, and if the wording of the deed, 
taken as a whole, points to an intention to confer full ownership, the full 
•wnership is conveyed just as if the beneficiary was a man. 

SIND. 

-R. Goverdhaodas v. Vantbai, 1 Sind L.R. 211.—When the will contains a 

clear expression of intention, effect must be given to it, unambiguous 

1906 dispositive words not being taken as controlled or qualified by any general 
expression of intention. 

(496) - Evidence as to execution. The question whether an alleged 

Hindu will was genuine or not, was raised by the relations 
(1897) of the deceased, on an application, under the Probate and 
Administration Act (V of 1881), for administration with the 
will annexed, filed by the proponent. It was held upon evidence, which 
was very conflicting, in some respects obscure and unsatisfactory, and in 
reference to which the Courts below bad differed, that the will was genuine, 
and that the High Court was not justified in reversing a decree to that 
effect. It was also held that it is the duty of a Judge in such cases patient¬ 
ly to investigate the actual facts, placing himself as it were in the position 
of the alleged testator with ail his actual surroundings ; not to approach 
the subject from the point of view of what a testator ought, or would be 
likely, to have done on some preconceived idea of Hindu usages and habits 

of thought. Dowlat Koer V. Ramphul Das ... ... 25 C. 459 = 25 

I.A. 21=2 C.W.N. 177 = 7 Sar. 231. 

(497) - Construction—Indian Sticcession Act (Xn/1865), Ss. 82, 111 

—Absolute estate given. This appeal related to three clauses 

(1898) in the will of a Hindu, who bequeathed his property to his two 
sons one of whom had a son. The other son was childless, bis 
only issue having died before the will was made. There were gifts over 
on the death of either son. The Courts below, construing the first of the 
three clauses, decided that each of the two sons took a life-interest in the 
property, comprised in that clause, as tenants-in-common; and that the 
ulterior interest, not having been validly disposed of, fell into the residuary 
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‘bis appeal, with referepce to S. 82 of the Indian Suceession 

of Bomba;.”" S. “2 Tthe‘Hindu wlt Act "isvf“d‘*’h 
—d .He indicia. Committee, wThefririt ^ 0 !.: 
appeared that the estates given to the sons were only estates for life. It 
was. however, )n the view talren of the other clause, of which the 
oonstruction was m dispute, unnecessary to determine that point. In the 

he Appellate High Court to give to each of the two sous of the testatol 

words" b'7ln of the residuary estate. Whether those 

words, which followed a gift to the testator's two sons of the whole residue 

n equal shares were so clear that only this restricted interest was intended 

to be given to them, was considered, in like manner, to be open to doubt 

n rega, d to the rule ol construction imposed by S. 82. But tl.is was also 

not required to ha determined, as this clause, the 13th in the will, was not 

applicable under the circumstances. It was now determined that the third 

and last o the disputed clauses. No. 18 in the will, clearly gave the residuary 

estate to be testator's two sons, in equal shares, each an absolute estate. 

xcept in the case of the subsequent birth of a son or daughter. The two 

Clauses, 13 and 18, were not, in the Committee's opinion, intended to be 

rea together and reconciled, nor were they mutually explauatory. They 

were each intended to provide for dififerent circumstances. Held, that the 

two SODS of the testator must be declared td have each taken an absolute 

interest in the half-share of the residuary estate. Damodardas v. Dayabhai, 

22 B. 833-2S I.A. 126 = 2 C.W.N. 417=7 Sar. 308. 

(498)— Execution of will—Testamentary Capacity-Evidence—Bur- 
(1898) P'f^oof. As to the testamentary capacity of a person 

who was alleged to have executed his will while suffering from 
paralysis and in his last illness, the Courts below had differed. The 
proponent 8 case was that the will had been signed for the testator in his 
presence by another person authorized by him. and that be was of sound 

thi^ Zc bis name. Against 

his there was affirmative oral evidence tending to show that he was not 

W. On -^<="“-‘a»oes supported the latter 

^'^e proponent h d ill' t ‘be Judicial Committee decided that 

•n capal e The -7“ ‘b® burden of proving him to have been 

-? “m Jt w^hTh -here a testator, near 

^ ^e7;nZ hie nroJ l knowledge, have executed a die- 

in vigour he mhihrZ P''««ouely. and while his mind was still 

Chunder Biiiwas ITc ''' 

25 C. 824 = 25 LA. 109=2 C.W.N. 321 =7 Sar. 298 
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CALCUTTA. 

Notes. -R. Jagneshwan Saha v. Ugreshwati Dassya, 11 C.W.N. 824 1826). 

—A will is not invalidated on the ground of its having been executed under 
pressure, unless the pressure was such that the testator could not resist. 

MADRAS. 

-R. Marmavula Venkata Krishnayya v. Anuapurni Ammameri, lOM.L.T. 304 

= (1911)2 M.W.N. 330 = 12 Ind, Cas. 393.— An Appellate Court ought to 

1911 be extremely careful in interfering with a finding of fact, where that find¬ 
ing is based on the ground that the Judge who heard the evidence and 
saw the demeanour of wiinesses did not believe them. This Privy Council case is 
referred to as an instance where an Indian Appellate Court took a difierent view on the 
facts with reference to the validity of a will from that taken by the first Court and the 
Privy Council confirmed the view taken by the Appellate Court. 

( 499 )- Construction — Title under a will followed by a family- 

arrangement adding to the property devised. The will of a 
(1898) proprietor, who died in 1864. disposed of a zemindari, and 
of one village within it, as two distinct properties, giving 
the zemindari to the testator’s two widows, and, on the other hand, 
giving the village in equal shares, in perpetuity, to the two brothers of 
his junior wife. Neither of the two brothers took possession of their 
respective moieties on the testator’s death, and the whole village was 
treated for some time as part of the zemindari, the profits of it being 
received by, or on behalf of, the widows. In 1869, one of the brothers 
having died, leaving a son, who succeeded to his rights in the village, a 
family-arrangement was made that the entirety of it should be made 
over to the surviving brother, the present claimant, the son of the other 
receiving from the widows satisfaction in lieu of his moiety. The junior 
widow having died, the senior got possession of the village, alleging 
that the surviving brother had merely been appointed to act as manager 
of it, on behalf of herself and her co-widow. Held that, under the will, 
the claimant had been originally entitled to one-half of the village, in¬ 
cluding its rents, from the testator’s death; and that to this half bad 
been added the other, with title, in 1869, in pursuance of the transaction 
in regard to it. An order, given by the widows in that year making 
over the village, was not a revocable one; and the interest in the 
additional half, conferred upon the claimant, was commensurate with 
what was already his own. No writing was then necessary to vest the 
other half in him. Such a transaction was good and valid as a family-^c 
arrangenoent; and he had made out his title to the whole village. Raja 

Vellanki Venkata Rama Rau v. Raja Papamma Rau .. 

21 M. 299 = 25 l.A. 84 = 7 Sar. 313. 

MADRAS. 

NOTE.-R. Narasimhiv Appa Row v. Rangayya Appa Row, 29 M. 437 = 1® 

1905 U.L.J. 178 (220). 
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(500)-Dharam—Bcgucsi foi dharam—i?etjersioHer—L//HiMIiu«— 

Lmtialion ^cMXV 0/1877), Ss. 10, 28; Sch. II, Arts. 120. 

(1899) Ul, 144. A bequest by a Hindu testator of moveable and 
immoveable property to trustees for dharam was held void. 
The objoots which can be considered to be meant by that word are too 
vague and uncertain for the administration of them to be under any 
control. Morice v. The Bi&hop of Durham (1805, 9 Vesey 399: 1S05. 10 
Vesey 521)/o/foitW. The testator died in 1869, leaving two widows to 
whom he made specific bequests “ for enjoying the rent “and " for making 
dharam dmt. He bequeathed the residue of his property, moveable and 
immoveable, to trustees for dharavi. One of the widows died in 1871, 
and the other in 1888. On the death of the survivor, this suit was brought 
in 1888 to have the bequest set aside and for administration of the estate. 
Held, on the question of limitation, that the suit was not barred. The 
limitation, if applicable to the moveables, would have been under Art. 120, 
and to the immoveables under Art. 141 of Act XV of 1877. Art. 144. 
which makes the period of limitation commence from the date when the 
possession of the defendant is adverse to the plaiutifi', djos nob apply 
where the suit is otherwise specially provided for, and, therefore, had no 
application here. At the same time, S. 28 of the Act. as to the extinction 
of a right by the etfect of limitation running against the widows, if it had 
^ done so. would not have been applicable to the plaintiff, whoso right was 
not derived from or through the widows, hut was derived through their 
husband on the death of the surviving widow, Ricnchorda^ v. Parvatibai, 
23 B. 725 = 26 l A 71=3 C W.N. 621 = I Bom. L R. 607 = 7 5ar. 543. 


CALCUTTA. 

NOTES. R. Maoorama Dassee v. Kali Charan Banerjoe, 31 C. 166 = 8 O.WN. 

anno bis oxcouton. and 

1903 trustees shall, at their discretion, set apart asum not exoooding Rs. 26,000 

wu ^^ong bis poor relatives, depondonts. and servants, 

and that the amounts and the persons who shall be entitled tn the bnnofit ol this provi. 
Sion shall be entirely at the discretion of the executors, is a valid charitable boquost and 
not void for uncertainty* ^ 

R. Parbati Bibee v. Ram Barun Upadhya, 81 0. 668 = 8 0 W.N 868 — 

.on* was.—'as to 

1903 the rest and residue of my estate, I give and devise the samb to my oxo- 

trust to spend and give away the whole thereof-in such manner 
mil ^ discrctiou think, proper.*’ 

HeW, that this constituted a valid charitable bequest. ^ 

Relied on. Boy Radhe Ki.wn v. Naeretan Lall, e O.L.J. MO (MS),- Where a 

1007 0 lhfr“a^ r ” by virtue ol any allonallon or 

«07 olher aot ol ownership of her owe. her a.t, being efleotual lor hor own lllo, 

him .0 bring a^y soU tm C ““ “P™ 

163 • 
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-R. Kedaraath Chowdhury v. Jatindra Chandra Soy, 9 C-L.J. 236 (288) = & 

M.L.T. 362 = 1 Ind. Cae. 41.—Although the statute of Limitation can 

1908 never begin to run against the reversioner in consequence of possession or 
dispossession of a female, so long as she holds as heir of the last male, if 

she holds under some claim of title independent of him, her possession is hostile to the 
rightful heir or reversioner from the time it begins. 

-R. Bhupati Nath Smrititirtha Ram Lai JIaitra, 10 C.L.J. 335 (367) = 14 

C.W.N. 18 = 3 Ind. Cas. 642=37 C. 128.—Where a question arises as to 

1909 whether a gift is void for uncertainty, the Courts must look for evidence- 
to English decisions in similar matters. 

MADRAS. 

-R. Seshamma Shettati v. Chickaya Hegade, 25 M. 507 i510i- —Art. 141 of the 

Limitation Act can be applied only to a suit not otherwise specially pro* 
1902 vided for, and if a suit be otherwise specially provided for, the defend¬ 
ant's plea of adverse possession for whatsoever length of time, is perfectly 
immaterial for purposes of limitation. 

-R. Sreeramulu v. Kristamma, 12 M.L J. 197 {199| = 26 M. 143. Where, on 

the death of aHindu husband, the inheritance vests in his widow as his 
1902 legal representative, it has been held with reference to Art. 141 of the 
Limitation Act, that, in the case of her making an alienation of her bus* 
band’s property, she does not represent the inheritance for purposes of limitation, and 
that limitation does not begin to run during her life-time against any reversionary heir 
of her husband. 

_£). Pydigantam Jagannadha Row v. Rama Dass Patnaik, 28 M. 197 (201).— 

As regards the observations of the Court in the case reported in 23 B. 725, 
1904 they must not be detached from the context, and must be understood as 
made only with reference bo a case governed by Art. 141. 

_F. Parthasaradhi Pillay r. Thirovengada Pillai, 30 M. 340 (341) =2 H.L.T. 

198 = 17 M.L.J. 379.—A bequest to “ dbaram” is void. Per Chief Justice, 
1907 Subramania Iyer, J .—The word “ dharam,” when used in connection 

with gifts of property by a Hindu, has a perfectly well settled meaning 
and connotes “ isAfa'” and “ jjoorto ” donations. The word is a compendious term 
referring to certain classes of pious gifts, and is not a mere vague and uncertain 

expression. 

_Cons. Syed Noordeen Sahib v. Syed Ibrahim Sahib, 8 M.L.T. 97 =6 Ind. Cas. 

579 = 34 M. 74=20 M.L.J. 964 = (1910) M.W.N. 256.—In the case in 23 
1910 B- 725, the Court decided that a Hindu reversioner suing for the property 
of a deceased Hindu was entitled to come within six years as regards 
moveables and 12 years as regards immoveables. 

BOMBAY. 

-F. Habhising v. Sabilall, 2 Bom, L.R. 106 (108).—A Hindu reversioner entitled 

to the possession of immoveable property on the death of a Hindu female- 
1899 can sue, under Art. 141 of the Limitation Act, 1877, at any time within 
12 years of the death of such female, for the recovery of the property, even 
though the person in possession of it might have held adversely to her. 
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R. Ohaudri u. Daji Bhau. 24 B. SM.—Art. 144 does not apply to a suit, if 
4 Qnn under any other artiole of the Act providing a special limitation 

1900 therefor. In this case a tenant held over, after the period fixed in the 

termination of the tenancy, for more than twelve years. The 
landlord bringing a suit for possession after the lapse of twelve years from the date fixed 
m the lease, contended that the possession of the tenant after the period fixed is posses¬ 
sion by sufferance, that such possession could become adverse only when the landlord 
chooses to determiue it. and that, to such a suit the articleapplicable would be 144. Held, 
that the article applicable is 139. and not 144. A tenant holding over after the period 
fixed in the lease is in possession by sufferance (».«.) be is in possession by the laches of 
the landlord, and such possession is wrongful, there being no relationship of landlord 
teoant after the term fixed in the lease. 

-Appl. ChaduDbai v. Dady, 3 Boro. L.R. 902 (904) »26 B, 632.~A bequest 

for “some one or more charitable, educational or other philanthropic 
institution or institutions “ is void for UDcertaioty* 

Jamnabai v. Dharsey, 4 Bora. L.R. 893 (902).—A will giving the property 
of the testator to certain trustees for such charities and good works as they 
might consider agreeable to the testator, creates only a void bequest. 

Sayaji v. Mutbumabai, 6 Bom. L.R. 78 (81).—The objects coveted by the 
word “dharm*” are too vague and uncertain for the administration of 
them to be under any control. 

Trikumdas Damodhar v. Haridas, 31 B. S83 (990) = 9 Born. L.R. 880.— 

A gift for “ purposes of popular usefulness and charity ” is bad for 
uncertainty. 

ALLAHABAD. 


1901 

-R. 

1902 

-R. 

1004 

-R. 

1907 


-P. Amrit Dhar r. Binde.sri Prasad. 23 A. 448.-A suit by a reversioner for 

possession of immoveable property on the death of a female entitled to a 
1901 life-estate is governed by Art. 141 of the Limitation Act XV of 1877 and 
would not be barred if brought within twelve years from the death of the 
female, though the latter might have been out of possession for more than twelve years. 

-Expl. Jhamman Kunwar v, Tiloki, 25 A. 43S {439 i.“Id the case in 23 B. 725, 

it was hold that Art. 141 of the Limitation Act was the article applicable 
1903 to a plaintiff who claimed the immoveable property of a Hindu on the 
death of his surviving widow, the plaintiff's right being derived, not from 
•r through the widows but through their husbands on the death of the surviving widow, 
and that a suit could be brought by such reversioner for possession of immoveable pro¬ 
perty within 12 years from the date of the death of the surviving widow, altbough she 
may have been out of possession for more than 12 years. 

— — Expl. & D. Gordban Das ti. Chunni L^l. 8 A.L.J. 23 (27)—30 A. lil=»A.V. 

N. (1908), 34>—The word “ dkaram," as was pointed out in the case in 23 
1907 B. 725, indisputably bears a broad signification, being so wide as to include 
philanthropy or piety or charity. In Wilson's Glossary of Judicial Terms 
*' dharam ” is defined to be '* law," " virtue," *• legal or moral duty." Their Lord- 
ahips held that tbeob^cts. which can be considered to be meant by that word, are too 
vague and uncertSm for the administration of them to be under any oontrol. The 
dedication in this case (6 A-L.J. 23) is for '‘charitable purposes " {punya} and fo? 
qbaritable purposes alone. A trust for suoh purposes, that is, for charity generally, 
will always be carried out, notwithstanding that the objects of the charity are not speoi; 
ally defln^. The Ooort can, if necessary in such a case, settle a scheme for its proper 
administration:-’ / . . ; 
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CENTRAL PROYINCE'S. 

—iDDl Anandrav Bansinath, 3 H.L.R. 33.-The reversiooary heir of a 
Hindu widow, who alieoatea her husband!s property without “"7 

1906 ^cesLy, ma’y sue for possession, from the = • 

death, the article of the Limitation Act applicable being 141. 

—R Naeoba « Madholala Kalar. 4 N.L R 49 (54).-If there are two articles of 

fhe^Limitation Schedule which may possibly govern a case, the one mo e 
1908 neXa the other more partiou.ar and specifie, the -ore partrcu.ar and 

fpeeific article ought to be regarded as the one governing the case. 

OUDH, 

_R H.yi m Muhammed Sharif i. Zakir'Husain, HO C. 48 (S3).-Wh«e 

the ternrs of a nrn/r/ (which, under the Mahomedan Law rnust be e.the 

1907 religious or ohar,table!, are so vague and uncertam that . 
deflnirely said that any specific rel.gions cbjcct was in view of the walaf 

(the person who ertates the trust), the wnk) is void and of no efieot. 

PUNJAB. 

_R. Rulia V. Rulia, 41 P.R. 1903.-LimitaUon runs against the reversioners 

only from the dale of the death of the‘Hindu or Mahomedan female, 

whatever the accompanying circumstances may be. 4qoo_439 

Relied on. Shahabuddin n. Sohan La)l. 75 P.R. 1907= 6 ■ - • 

p W R 1907.—A bequest by a testa :)t for such charitable objects as th 
1906 trustees should thiuji proper or for s.me such purpose as that the testa¬ 
tor should obtain eternal bliss therefrom, doe.s not create a 
subject-matter is not clearly or de6nitely indicated, and the trust is, thereto . 

reason of uncertainty of its object. 

R Sahib Ditta n. Raju. 61 P.W.R. 1908 (229).-So long as a Hindu widow 
is alive and her rights in her husband’s estate subsist, Art. 141 applies . 
1908 suH by reversionL. who .x fi.pofh.si are not entitled to possessmn 
Tntil her death. But. if her rights have become extinct by abandon¬ 
ment as in this case, the reversioners cannot be said to be entitled to 
after her death. This view does not infringe, in any way. the principle ai 

23 B. 725. 

(501)_ Will—Construction of will-Direction as to management 

of endoxvment by testator's daughter and her husband and their 

(1902) male children successively— Estate created by such irection, 

\ Hindu testator, after, by his will, creating an endowment for 
-religious worship iu a pagoda,” directed f b! 

ly daughter and her husband. Nundo Doolal Bose, and their f 
successively.” Beld, affirming the decision of the High Court, that tW 
,,ord " successively" controlled the whole gift to the daughter, h^ 
husband, and the male children, and that the inteu.ion oK.ne testator w# 
to give life-estates in the sebaitship to the sons of his da.ughter in sucoea- 
sion On the death of the last surviving son of his daughter, the 
gion of sebaits failed, and tlie sebaitship reverted to the heirs of t^e 
testator Gopal Chunder Bose v. Kartich Chuvder Dey^ ' ... 29 C. 716. 




